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PREFACE  TO  FIRST  EDITION  [SECOND  VOLUME]. 


'  The  reader  who  notices  the  bulk  of  this  volume  and  the 
unprecedented  number  of  Forms  it  contains,  will  understand,  I 
trust,  the  reason  for  the  delay  in  its  appearance.  And  if  he 
turns  over  these  pages  to  notice  in  some  detail  the  complexity 
and  variety  of  the  remedies  now  available  under  the  New  Pro- 
cedure, as  it  has  been  developed  during  the  quarter  of  a  century 
that  has  elapsed  since  the  publication  of  the  original  work,  he 
will  perhaps  share  the  interest  which  I  have  felt  as  I  have  sur- 
veyed these  remedies  in  their  connection  and  analyzed  them  to 
select  and  arrange  the  most  useful  and  the  best  supported,  for 
present  use  in  practice. 

The  'Nevr  Procedure,  which  has  introduced  immense  improve- 
ments in  simplicity  and  directness,  has  successfully  adapted  all 
the  old  remedies  to  modem  requirements,  and  greatly  increased 
the  safeguards  of  civil  justice.  It  has  been  my  object  here  to 
present  the  resulting  practice  with  sufficient  completeness  to 
serve  the  general  practitioner,  in  all  the  various  proceedings  avail- 
able in  Civil  actions,  and  with  sufficient  fullness  to  indicate  the 
incidental  advantages  which  may  be  secured  in  the  settlement  of 
orders  and  judgments. 

The  intensity  of  contest  in  litigation  in  the  'New  York  courts, 
where  the  Code  of  Procedure  was  first  introduced,  and  the  im- 
mense mass  of  business  which  continually  presses  upon  those 
courts,  especially  in  the  city  of  New  York,  have  led  to  the  adop- 
tion of  somewhat  stricter  requirements  in  the  recent  amend- 
ments of  the  Code  of  New  York  than  those  existing  in  many  of 
the  States,  especially  with  respect  to  the  essentials  of  motion 
papers,  and  the  safeguards  required  for  the  protection  of  the 
rights  of  absentees.  Hence,  Porms  that  are  sufficient  for  ISTew 
York  are  also  generally  quite  sufficient  for  other  Code  States; 
and  when,  as  in  some  cases,  they  contain  matter  which  is  not 
essential  in  such  other  States,  they  may  nevertheless  be  none  the 
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less  useful  in  suggesting  to  tlie  practitioner  the  advantage  of  se- 
curing expressly  what  is  often  more  loosely  left  to  implication. 
The  number  of  authorities  from  other  States  and  from  the  Fed- 
eral courts,  which ,  I  have  cited,  particularly  in  regard  to  Pi-o- 
visional  Remedies,  the  Means  of  Evidence,  the  Manner  of  Trial 
and  the  Form  of  Judgment,  will  indicate  the  adaptation  of  the 
work  to  assist  Practice  in  all  the  courts  of  the  country. 

It  will  be  seen  that  I  have  given  special  attention  to  elucidating 
what  is  still  called  Equity  Practice.  The  Codes,  while  pruning 
away  the  redundancies  and  verbiage  of  the  old  chancery  forms, 
have  sanctioned  them,  in  substance,  to  a  far  greater  extent  than 
many  young  practitioners  suppose;  and  these  Forms  now  consti- 
tute remedies  of  singular  value  and  eificiency;  although  the 
proper  adaptation  of  them  to  the  modem  methods  is  not  easily 
learned. 

The  practitioner  will  find  the  usefulness  of  these  volumes  en- 
hanced if  he  will  notice  at  the  outset  the  light  thrown  by  syste- 
matic analysis  and  practical  arrangement  on  some  proceedings 
which,  as  presented  in  the  statutes  and  in  text  books,  are  apt  to 
be  perplexing.  For  instance,  the  apparent  confusion  of  authori- 
ties on  proceedings  to  punish  for  contempt,  nearly  disappears 
Avhen  we  trace  separately  the  four  distinct  remedies  —  by  sum- 
mary commitment,  by  motion  in  the  cause,  by  attachment  to 
bring  in,  or  by  order  to  act  or  show  cause,  etc.  (see  p.  1524),  dis- 
tinctions which  practitioners  can  appreciate  better  perhaps  than 
commentators.  So  the  practice  as  to  Abatement  and  Revival 
of  Actions,  and  as  to  Changes  of  Parties,  is  hardly  to  be  under- 
stood unless  we  bear  in  mind  the  distinctions  exhibited  in  Chap- 
ter XI,  between  the  case  of  a  party  whose  adversary  has  died 
or  assigned,  etc.,  and  who  desires  to  bring  the  representatives 
in,  and  a  case  where  the  attorney  whose  client  dies  or  assigns, 
etc.,  desires  to  know  how  to  bring  in  his  client's  representatives ; 
or,  again,  the  case  of  a  party  who  desires  to  get  out  of  the  cause, 
or  that  of  a  stranger  who  desires  to  get  into  it.  So  the  methods 
of  Discovery  of  Evidence,  and  the  methods  of  Taking  Evidence, 
are  similarly  elucidated  by  analyses  such  as  are  given  on  pp.  1619 
and  1656.  More  important  still  is  the  light  thrown  on  the  vari- 
ous modes  of  trial  and  of  getting  a  new  trial*  when  we  consider 
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Trial  by  Jury,  with  the  resulting  verdict  and  judgment,  and 
the  means  of  getting  a  new  trial  after  verdict,  as  one  connected 
course  of  proceeding  traced  by  itself  irrespective  of  the  other 
modes  of  trial;  and  when,  in  a  similar  way,  we  consider  Trial 
and  Judgment  by  the  Court  alone,  and  the  review  thereof ;  Trial 
and  Judgment  by  the  Court  with  the  Aid  of  a  Jury  on  Special 
Issues,  etc.;  Trial  by  the  Court  with  the  aid  of  a  Eeferee  on 
Special  Issues  or  Questions,  etc. ;  and  lastly.  Trial  by  Eeferee. 

It  is  only  when  we  observe  and  apply  these  distinctions  that 
we  can  intelligently  distinguish  the  various  paths,  sometimes  par- 
allel and  sometimes  divergent,  from  which  we  may  in  practice 
choose  the  course  for  our  client.  These  paths  I  have  endeav- 
ored here  to  map  out,  as  it  were,  in  a  way  to  suggest  and  contrast 
their  various  advantages  and  disadvantages.  Familiar  as  we 
may  have  been  with  such  distinctions,  in  practice,  the  efFecj;  of 
marshalling  them  in  a  consistent  and  harmonious  whole  seems 
like  a  distinct  addition  to  one's  knowledge,  and  to  suggest  the 
paradox  that  a  knowledge  of  the  whole  is  greater  than  a  knowl- 
edge of  all  its  parts. 

A  collection  of  reliable  Forms  has  an  undeniable  value  for  the 
practitioner  even  if  each  is  regarded  merely  as  a  distinct  preced- 
ent for  an  isolated  instrument.  The  practitioner  who  intends 
to  use  these  precedents  will,  I  trust,  find  an  added  value  in  ob- 
serving also  that  each  is  a  link  in  a  chain  of  proceedings  which 
is  here  exhibited  in  its  contrasts  with  other  proceedings,  in  a 
manner  to  aid  him  to  make  a  judicious  choice  wherever  the  law 
allows  a  choice  between  tliem,  and  to  avoid  mistaking  his  remedy 
where  the  law  does  not  allow  a  choice. 

I  have  in  an  advanced  state  of  preparation  an  equally  practical 

treatment  of  Pleadings,  and  of  Special  Proceedings  of  every  kind, 

which  I  hope  before  long  to  complete. 

AUSTIN  ABBOTT. 
Xew  York.  September,  1888. 

[Note  by  publishers. —  The  "  Practical  Treatment  of  Pleadings,"  was  not, 
however,  completed  until  after  Mr.  Abbott's  decease;  it  was  completed  by  the 
author  of  the  present  second  edition  of  Practice  and  Forms,  and  was  issued 
in  1898  and  1900.] 
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ABBOTT'S  PRACTICE  AND  FORMS. 


COMMON    FOKMS. 

[To  save  space  for  a  greater  variety  of  Forms  throughout  the  volume,  I  give 
here  the  formal  parts  of  orders,  and  the  affidavits,  etc.,  appended  to  under- 
takings, both  of  which  are  familiar  to  every  practitioner,  so  that  they  can 
hereafter  be  simply  referred  to.  A  more  full  treatment  of  those  formal  parts 
is  to  be  found  in  Volume  I.] 
* 

FORM  No.  815. 
Notice  of  motion  —  General  Fonn.l 

[^Title  of  court  and  cause.]       /' 

Please  take  notice,  that  [^sjiecify  all  the  papers  which  the  mov- 
ing party  desires  to  submit  mpon  the  motion,  as:]  upon  the  an* 
nexed  affidavits  of  M.  ]SL  and  O.  P.,  verified  the  day  of 

,19  ,  \_arbd  if  time  pleadings  or  other  proceedings  filed  or 
served  are  relied  on,  mention  them,,  and  upon  lite  pleadings, and 
proceedings^ an  ^is  |Jk>n]^  the  undersigned  will  move*  this 
court,  at  a  Special  TenHpin  New  York  City,  add.  Part  I]  thereof, 
to  be  held  [at  chambfts]  at  the  County  Court  «FIouse  \_or.  City 
Hall] ,  in  the  of  ,  on  the      •      day  of  , 

19     ,  at  o'clock  in  the  noon   '[or,  at  the  opening  of 

the  court]  on  said  day  or  as  soon  thereafter  as  counsel  can  be 
heard  ,|^^for  if  the  motion  is  out  of  court,  will  move  §  bfefece  Hon. 
J.  K.,  a  T^tice  —  or,  judge  —  of  the  ^ ourt,  at  in 

onthe  day  of  ,19     ,  at  o'clock 'in 

the  noon]  for  an  order  $,  [here  state  the  relief  sought,  in- 

dicating ground  therefor,  unless  other  papers  or  the  relief  suffi- 
ciently disclose  it;  if  irregularity  is  relied  on,  must  specify  it], 
j,f  or  for  such  other  or  further  relief  as  may  be  just  [with  costs 
'of  this -motion]. 

[Date.]  [Signature  and  office  address  of] 

Attorney  for  [moving  party]. 
To  [address], 

Attorn^-  for  [adverse  party.] 

/ '- 

1  See  notes  in  Vol.  |,  pp.  166,  167,  as  to  general  requisites  of  a  notice  of 
motion. 
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FORM  No.  816. 
Affidavit  to  obtain  an  order  to  show  cause  as  short  notice  of  motion. 

[Title  of  court  and  caii^se.] 
[Yenue.'\ 

A.  B.,  being  duly  sworn,  says : 

I.  That  [here  inseH  allegations  as  to  deponent's  relation  to 
the  cause.'] 

II.  {Staie,  unless  shown  hy  other  papers,  facts  in  support  of 
the  application,  etc.]* 

III.  [State  the  present  condition  of  the  action,  for  instance, 
thus:^]  That  the  summons  and  complaint  were  served  on  the 
defendant  Y.  Z.  on  the  day  of  ,  19  ,  and  the 
answer  of  said  defendant  was  duly  served  on  the  day  of 

,  19  ;  that  the  cause  has  not  yet  been  put  on  the 
calendar  and  the  next  Trial  Term  [or.  Special  Term]  is  appointed 
for  ,  19     . 

IV.  [State  reason  for  ashing  an^order  to  show  cause,  for  -in- 
stance, thus:^]  That  an  order  to  show  cause  is  asked  for  because 
there  is  not  sufficient  time  to  give  tl^  usual  notice  of  motion 
before  the  reference  [or  other  proceeding]  [now  moved  to  be  set 
aside,  or  other  relief]  which  is  appointdfcto  be  held  on  the 

day  of  ,  19     .  W 

V.  That  no  previsus  application  has  been  made  for  an  order 
to  show  cause  herein  for  this  purpose  [see  next  Form]. 

[Jurat.]  [Signature.] 

FORM  Wo.  817.  J 

Affidavit  for  an  ex  parte  application. 

[Title  of  cau^e.] 
[Venue.'] 

A.  E.,  being  duly  sworn,  says: 

I.  That  [here  insert  allegations  as  to  deponent's  relation  to  the 
cause] . 

II.  [State,  unless  shown  by  other  papers,  facts  in  support  of 
the  application,  etc.] 

2  Required  by  N.  Y.  Gen.  Rule  No.     '     3  For   oti.  er  ezajnples,   see   Vol.  I, 
37,  second  clause,  unless  the  order  to       p.   171. 
show  canSeo's  jallowed  by  statute. 
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III.  That  no  previous  application  has  been  made  for  such  an 
order  as  is  now  sought  [^or  name  the  particular  relief  sought, 
and  if  a  prior  application  has  heen  made,  state  to  what  court  or 
judge,  and  what  order  or  decision  was  made,  and  what  new  facts, 
if  any,  are  now  shown,  for  instance  thus:'^'}  A  previous  applica- 
tion for  an  order  to  show  cause  herein  for  the  same  relief  was 
made  to,  and  granted  by,  Hon.  ,  a  justice  of  this  court, 

on  the  day  of  ,  19     ,  but  upon  the  return  thereof 

before  the  Special  Term  of  this  court,  on  the  day  of  , 

19  ,  the  relief  sought  was  denied  by  the  court  upon  the  tech- 
nical and  sole  ground  that  the  said  order  to  show  cause  did 
not  specify  the  irregularity  moved  against  [but  such  denial  was 
with  leave  to  renew].  The  application  is  now  made  for  an  order 
to  show  cause  which  specifically  sets  forth  the  irregularity  com- 
plained of. 

{Jurat.']  {SiqnatureA 

FORM  No.  818. 

Order  to  show  causes  —  General  Form. 
{Caption  as  in  Form  No.  819  or  820  (lelow).] 

On  reading  the  annexed  affidavit  of  M.  IST.,  verified"  the 
day  of  ,  19       {and  specifying  other  papers,  if  any,  relied 

on;  and,  if  the  motion  is  made  by  one  not  a  party,  add  and  on 
motion  of  Q.  K.,  attorney  for  M.  E".]  :* 

Oedeeed,    that   the    [defendant]    herein   show   cause  .f    at    a 
[Special]    Term  of  this  court,  to  be  held   [at  chambers]   at  the 
,  in  the  of  ,  on  the  day  of  , 

19     ,  at  o'clock  in  the  noon,  or  as  soon  thereafter  as 

counsel  can  be  heard  {or,  show  cause  §  before  me,  at  , 

on  the  day  of  19     ,  at  o'clock  in  the 

noon] ,  why  an  order  should  not  be  made  X  {here  state  relief 
sought,  and  grounds  thereof,  specifying  irregularity,  if  any],  f 
and  why  the  [plaintiff]  should  not  have  such  other  or  further  re- 
lief as  may  be  just  [with  costs  of  this  motion]. 

Service  of  a  copy  of  this  order,  and  of  the  papers  on  which  it 
is  granted,  made  [by  mail]°*  on  the  [attorney  for  the]  ,  on 

or  before  the  day  of  ,  19     ,  shall  be  sufficient. 

{If  a  judge's  order,  date  and  signature  of  judge,  with  initials 
of  official  title]. 

{Or  if  a  court  order,  substitute  Enter,  with  signature  of  judge 
or  presiding  justice  hy  initials  of  name  and  title.] 

*  See  Vol.  I,  p.  116,  paragraph  84.  eral  requisites  of  an  order  to  show 

6  See  Vol.  I,  pp.  12&-131,  as  to  gen-       cause. 

6a  See  Vol.  I,  par.  114,  p.  133. 
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FOEM  No.  819. 

Judge's  orders  —  General  Form. 

IName  of  court,  including ,  if  Supreme  Court,  name  of  county.] 


[Names  of  the  plaintiffs} 

agaipst 
[Names  of  the  defendants'] . 


-J 


Upon  the  annexed  [here  enumerate  all  the  motion  papers  and 
insert  any  necessary  recitals;  see  Vol.  I,  pp.  259-260,  for  ea> 
amples]  and  it  satisfactorily  appearing  to  me  therefrom  [here 
recite  such  facts  as  are  required  hy  statute  or  court  rule  to  b^ 
shown  to  the  judge  upon  granting  the  orderY  [and,  in  a  case  where 
security  is  required,  add,  and  the  having  duly  given  the 

security  required  by  law  in  the  sum  of  dollars],  and  upon 

motion  of  A.  T.,  Esq.,  attorney  for  the  [or,  in  case  of  a 

contested  *m'otion,  after  hearing  A.  T.,  Esq.,  of  counsel  for  the 
in  support  of  the  motion,  and  Z.  T.,  Esq.,  of  counsel  — 
or,  and  on  reading  and  filing  proof  of  due  notice  of  this  motion, 
and  no  one  appearing  —  for  the  in  opposition ;  and,  after 

due  deliberation :  Now,  upon  motion  of  A.  T.,  Esq.,  attorney  for 
the  ] :         _ 

Ordeeed  [here  insert  provisions  of  the  order]. 

[Date.]         [Signature  of  judge  and  initials  of  official  title.] 

FORM  No.  830. 
Court  order  —  General  Form.s 

At  a  Special  Term  *  of  the  Supreme  Court,  held  in 

and  for  the  county  of  ,--at  the  County 

Court  HoLise  in  ,  in  said  county,  on  the 

day  of  ,  19     . 

,    [Or,   in   the   first   district^   At    a    Special   Term, 

\  .    Part  [I]   *  of  the  Supreme  Court,  held  in  Snd 

'     for  the  coimty  of  New  York  at  the  County  Court 

House  in  the  Borough   of  Manhattan,   in   said 

county,  on  the  day  of  ,  19     . 

6.See_VeU,.42a_206;;;303,  for  requi-  7  For  the  force  and  effect  of  recitals, 

sites  and  forms  of  orders  in  general.  see  Vol.  I,  paragraphs  22-30,  pp.  221- 

See    also    notes,    paragraphs    13-16,  226. 

pp.  213-215,  as  to  captions  of  judge's  8  See  Vol.  I,  pp.  206-303,  for  requi- 

order.  sitps  and  forms  of  orders  in  general. 
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\_0r,  in  the  Appellate  Division']  At  a  term  of  the 
Appellate  Division  of  the  Supreme  Court  of  the 
State  of  New  York,  for  the  [Fourth]  Judicial 
Department,  held  at  the  ,[city  of  Kochester]  on 
the  day  of  ,  19     . 

lOr,  At  a  trial  term,  etc.] 

[Or,  At  a  stated  term,  etc. —  or,  adjourned  term  of 
the  Circuit  Court  of  the  United  States,  for,  etc.] 
Present,  Hon.  [John  Duer] ,  Justice. 
[Or,  in  the  Appellate  Division: 
Present : 

Hon.  Peter  B.  McLennan,  Presiding  Justice. 
Hon.  Alfred  Spring  1  t    x-       -i 
[etc.]  ^  I  Justices.] 


[Names  of  the  plaintiffs] 

against 
[Names  of  the  defendants] . 


On  reading  and  filing®  [here  enumerate  all  the  motion  papers, 
and  insert  any  nec(^sary*recitals;  see  Vol.  I,  pp.  259—261,  for  ex- 
amples; if  security  is  required,  may  add,  &d  the 
having  given  security  required  in  the  sum  of  dollars], 

and  after  hearing  A,  T.',  counsel  for  the  [plaintiff] ,  in  support  of 
the  motion,  and  -Z.  T.,  Esq.,  of  counsel  [or,  and  on  reading 
and  filing  proof  of  due  notice  of  this  motion  upon  the  defendant's 
attorney  and  no  one  appearing]  for  [defendant],  in  opposition; 
and  after  due  deliberation  being  had  thereon:  Now,  on  motion 
of  A.  T.,  attorney  for  the  [plaintiff]  : 

Ordeeed  [here  insert  the  provisions  of  the  order]. 

Enter:   [signature  of  judge  or  presiding  justice  by  initials  of 
name  and  title.] 

FORM  No.  821. 
Verificationio  of  a  petition. 

[Venue.] 

Y.  Z.,  of  ,  being  duly  sworn,  says  that  he  has  read 

[or,  heard  read]   the  foregoing  petition  subscribed  by  him,  aud 

9  These  recitals  will  not  be  appro-  lo  See  Vol.  I,  Article  XXVI  of  Chap- 

priate  in  the  Appellate  Division.  See  ter  I,  p.  485,  for  the  object  and  requi- 
Forms  under  Appeal.  "  sites  of  a  verification  in  general. 
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knows  the  contents  thereof,  and  that  the  same  is  true  t«  his  own 
knowledge,  except  as  to  the  matters  therem  stated  to  be  alleged 
on  information  and  belief,  and  as  to  those  matters  he  believes  it 

to  be  true.  ^„.       ^        , 

IJurat.-]  ISignature.] 

FORM  No.  822. 

Certiacate  of  acknowledgmentn  within  the  State  by  signer  known  to  the 

officer.    (Under  N.  Y.  Statutes.) 


:>'■■■ 


State  of 
Coimty  of 

On  this  day  of  ,  in  the  year  19     ,  before  me 

personally  came  A.  B.  [C.  D.  and  E.  F.],  to  me  known  and 
known  to  me  to  be  the  person  [_or,  persons  —  or,  one  of  the  per- 
sons] described  in  and  who  executed  the  within  [or,  above  —  or, 
annexed]  instrument,  and  acknowledged  that  he  {or  if  more  than 
one  acknowledge,  severally  acknowledged  that  they]  executed  the 

same. 

[Signature  and  official  title.] 

FORM  No.  823. 
Affidavit  of  sufficiency  of  undertaking.i2 

[Fenwe.J 

C.  D.  above-named,  who  executed  the  within  \_or,  foregoing] 
undertaking  [or,  bond],  being  duly  sworn,  says,  that  he  is  a 
resident  of  said  State  of  New  York,*  and  a  householder^* 
[or,  freeholder]  in  said  State,  and  is  worth  f  [twice]  the  sum 
specified  in  the  above  undertaking,  over  and  above  all  the  debts 
and  liabilities  he  owes  or  has  incurred,  and  exclusive  of  property 
exempt  by  law  from  levy  and  sale  under  an  execution. 

[Jurat.']  [Signaiiire.] 

[Under  N.  Y.  Code  Civ.  Pro.,  §  812,  this  must  he  subjoined  to 
the  bond  or  undertaking,  and  ihu^  separate  title  is  unnecessary.] 

FORM  No.  824. 

Approval  of  bond  or  undertaking.!* 

The  within  bond  [or,  undertaking]   *  is  hereby  approved  [as 

to  the  form  and  manner  of  execution  and]  as  to  the  sufiiciency  of 

the  sureties   [if  fractional  justification  is  allowed,  add,  and  the 

11  See  Vol.  I,  pp.  2-8,  for  other  14  To  be  indorsed.  N.  Y.  Code  Civ. 
Forms.  Pro.,  §  812.     See,  also,  Vol.  I,  Articl'^ 

12  See  Vol.  I,  Article  XXV  of  Chap-  XXV  of  Chapter  I,  on  Undebtakinqs, 
ter  I,   on  Undertakings,  paragraph  paragraphs  29-31,  pp.  462-464. 

28,  p.  461.  • 

13  See  id.,  paragraph  12,  p.  454,  as 
to  qualifications  of  sureties. 
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sum  in  which  they  are  required  to  justify  is  hereby  allowed  to  be 
made  up  as  in  the  within  justification  set  forth.] 

\_Date.]  [Signature  of  judge  and  initials  of  title.] 

\_If  hy  court,  prefix  to  signature  the  words. 
By  the  court.] 

[File  undertahing,  acknoioledged,  with  affidavits  of  sureties, 
and  approval,  with  clerk  of  court.] 

FORM  No.  825. 
Notice  of  filing  of  bond  or  undertaking.i5 

[Title  of  court  and  cau^e,  unless  indorsed.] 

Please  take  notice,  that  a  bond  [or,  undertaking]  [and  order 
fixing  the  amount  thereof],  of  which  the  foregoing  [or,  within] 
is  a  copy,  was  duly  filed  herein  on  the  day  of  ,  19     , 

with  the  clerk  of  this  [or,  the  within  named  court.] 

[Date.]  [Signature  and  office  address  of], 

[Address]   To  ,  Attorney  for 

Attorney  for 

[Serve  a  copy  of  the  security,  acknowledgment,  affidavit,  and 
approval;  and  this  notice  therewith,  or  indorsed  thereon.] 

FORM  No.  826. 
Order  that  plaintiff  elect  between  arrest  and  attachment. 

[Caption  and  recitals,  see  Form  No.  819  or  820,  supra,  of  this 
volume.] 

Ordered,  that  the  plaintiff  elect,  within  days  after  ser- 

vice upon  his  attorney  of  a  copy  of  this  order,  as  to  whether  he 
shall  hold  the  attachment  or  order  of  arrest  herein  against  de- 
fendant, and  in  default  of  such  election^  then  that  both  of  said 
provisional  remedies  be  vacated. 

[Authentication,  see  Form  818.] 

FORM  No.  827. 
Notice  of  election  between  arrest  and  attachment. 

[Title  of  court  and  action.] 

Please  take  notice,  that  pursuant  to  an  order  of  this  court,  en- 
tered herein  on  the  day  of  ,  19  >  requiring  plain- 
tiff to  elect  within  days  between  the  attachment  or  order  of 
arrest  issued  herein,  the  plaintiff  herein  hereby  elects  to  hold  the 
[attachment]  issued  herein. 

[Date,  signature  and  addresses,  as  in  Form  815.  J 


»  See  Vol   I,  Article  XXV  of  Chapter  I,  on  Undertakings,  paragraphs 

35-37,  pp.  465-467. 
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AKTICLE   VIII. 

Attachment. 

Section      I.  Affidavits,  and  undebtaking,  to  obtain  attachment. 
II.  The  waeeant,  and  peoceedihgs  in  its  bnfobcement. 
III.  Vacating  ob  dischaeging  attachment. 

SECTION  I. 
affidavits,  and  undebtaking,  to  obtain  attachment. 


1.  Nature  of  the  remedy. 

2.  Power  of  the  court. 

3.  The  cause  of  action. 

4.  Allegations    not    essential    to    a 

cause  of  action. 

5.  Waiver  by  joining  inappropriate 

cause  of  action. 

6.  The  practice. 

7.  Time  for  applying. 

8.  Prudential  rules  for  drawing  at- 

tachment  papers ;  —  complaint. 

9.  —  the  affidavits. 

10.  —  mode  of  allegation. 

11.  —  amount. 

12.  —  counterclaims. 

13.  Service  of  summons. 

14.  Second  application  for  an  attach- 

ment. 


15.  Reinstatament. 


FOBMS. 

(828) 

(829) 
(830) 

(831) 

(832) 


(833)   — 


(834) 


Affidavit    to    obtain    attach- 
ment.    (General  Form.) 

—  by  agent  or  attorney. 

Allegation  that  defendant  is 
about  to  depart. 

threat  to  assign  to  hin- 
der creditors. 

•  fraudulent  transfer   of 

property. 

fraud  in  contracting 
debt  and  disposing  of  prop- 
erty. 

Undertaking  on  attaihment. 


1.  Nature  of  the  remedy.']  — An  attachment  under  the  Code  is 
not  the  commencement  of  a  proceeding.  It  is  a  provisional  remedy 
in  an  action^  which  is  commenced  by  the  service  of  a  summons.-*® 


18  An  attachment  is  but  an  incident  to  the  action,  and  if  the  action  cannot 
be  brought  or  maintained,  the  attachment  must  fail.  Exp.  Des  Moines  & 
Minneapolis  R.  R.  Co.,  103  U.  S.  794. 

Certain  claims  contracted  within  the  State  for  work  or  materials  in  build- 
ing, repairing,  equipping  or  provisioning,  etc.,  vessels,  and  for  wharfage  and 
part  expenses,  loading,  insuring,  towing,  pilotage,  etc.  (N.  Y.  L.  1862, 
chap.  482,  §  1),  and  for  collisions  by  negligence  or  willful  misconduct 
[id.,  §  33),  were  at  one  time  enforced  by  special  statutory  attachment  without 
action,  such  an  attachment  being  dischargeable  by  giving  bond  to  pay  the 
claim  if  it,  and  the  acquiring  of  a  lien  for  it,  be  established,  in  an  action  on 
the  bond.  Such  attachment  was  not  a  provisional  remedy  in  an  action,  like 
the  attachment  treated  in  the  text,  but  a  special  proceeding.  This  peculiar 
remedy  has  been  abolished  and  the  procedure  upon  such  liens  has  been  assimi- 
lated with  other  actions  to  enforce  liens.  See  N.  Y.  Lien  LaM',  (L.  1897 
chap.  418),  §§  30-35.  As  to  the  application  of  this  remedy  in  other  juris- 
dictions, and  the  exceptions,  see  Thorsen  v.  The  J.  B.  Martin,  26  Wis.  488- 
Johnson  v.  Chicago  &  Paeifio  Elevator  Co.,  119  U.  S.  388;  Waples'  Pro  in 
Rem.,  i§  465,  545;  and  Howe  v.  Teft  (R.  I.,  1887),  4  New  Eng.  Rep.  108. 

As  to  attachment  for  health  officers'  expenses  and  storaae,  see  N.  Y.  Public 
Health  Law  (L.  1893,  chap.  661,  as  amended  by  L.  1900,  chap.  268),  §  119. 
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The  court  acquires  a  preliminary  jurisdiction  upon  granting  the 
attachment,  but  no  general  jurisdiction  is  obtained  and  the  pre- 
liminary jurisdiction  is  lost  at  the  expiration  of  thirty  days ;  this 
time  cannot  be  extended  by  the  court."  Within  the  thirty 'days 
general  jurisdiction  must  be  obtained  by  service  of  the  summons, 
or  its  publication  begun.  ^® 

2.  Power  of  the  court.]  —  The  power  of  the  court  is  wholly 
statutory/*  and  the  remedy  being  regarded  as  a  severe  one,  the 
statute  is  construed  strictly,  so  far  as  necessary  for  the  protection 
of  the  alleged  debtor  against  oppression.^**  But  many  technical 
rulings  in  the  earlier  cases  under  the  Code,  giving  a  very  strict 
construction  in  cases  where  no  such  necessity  exists,  have  been 
overruled  by  later  decisions,  under  which  it  is  the  generally  ac- 
cepted rule  that,  except  when  necessary  to  prevent  oppressive 
practice,  the  statute  is  to  receive  a  liberal  construction  in  support 
of  the  remedy  it  provides,  and  that  substantial  compliance  with 
its  provisions  is  enough. ^^ 

An  application  for  an  attachment  is  not  a  matter  of  right,  even 
in  a  case  clearly  within  the  terms  of  the  statute,  but  it  ib  granted 
or  refused  in  the  sound  discretion  of  the  court.^^ 

3.  The  cause  of  action.]  —  The  present  statute  enumerating 
the  cases  in  which  an  attachment  may  issue,  and  some  earlier  cases 
it  supersedes,  will  be  better  understood  if  it  be  borne  in  mind  that 
attachment  Avas  originally  a  remedy  in  commercial  cases  arising  on 
contract  coupled  with  anticipated  evasion  of  the  jurisdiction; 
while  arrest  became  (after  the  abolition  of  imprisonment  for 
debt)  a  remedy  for  cases  of  tort,  especially  if  malicious  or  wanton. 
The  marked  tendency  of  recent  successive  amendments  of  the 
statutes    (especially  that  of  1895,  permitting  an  attachment  to 

IT  Jones  V.  Fuchs,  106  App.  Div.  260,  94  N.  Y.  Supp.  57. 

IS  See  paragraph  13,  post  p.  1186. 

19  Blossom  V.  Estes,  84  N.  Y.  614.  The  N.  Y.  statute  (Code  Civ.  Pro., 
§§  635-637)  defines  the  cases  in  which  it  is  allowable.  Robinson  v.  Col. 
Spinning  Co.,  23  App.  Div.  502,  49  N.  Y.  Supp.  4.      See  Form  No.  830  (lelow) . 

20Penoyar  v.  Kelsey,  150  N.  Y.  77,  3  Anno.  Cas.  206;  McGrath  v.  Sayer, 
19  App.  Div.  321,  46  N.  Y.  Supp.  113;  Courtney  v.  Eighth  Ward  Bank,  'l54 
N.  Y.  688. 

21  See  Lamkin  v.  Douglass,  27  Hun,  517;  Farrington  v.  Root,  10  Misc.  347, 
31  N.  Y.  Supp.  126;  Van  Camp  *.  Searle,  147  N.  Y.  150. 

22Haebler  v.  Bernharth,  115  N.  Y.  459.  Hence  the  refusal  is  not  review- 
able in  the  Court  of  Appeals.  Sartwell  v.  Field,  68  N.  Y.  341 ;  Rae  v.  Mayor, 
etc.,  62  id.  631. 
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issue  for  a  personal  tort)  has  been  to  extend  each  remedy  into  the 
former  domain  of  the  other,  so  that  now  there  are  considerable 
classes  of  eases  in  which  either  remedy,  and,  in  the  discretion  of 
the  court,  both  remedies,^^  at  once  are  allowable. 

An  attachment  will  not  issue  in  an  action  for  negligently  caus- 
ing death.^* 

4.  Allegations  not  essential  to  a  cause  of  action.] — Inde- 
pendent of  statute,  a  plaintiff  may,  besides  alleging  his  cause  of 
action  in  the  complaint,  add  allegations  not  essential,  such,  for  in- 
stance, as  facts  which  will  avoid  an  anticipated  defense  or  will 
show  his  right  to  equitable  relief  incidental  and  preliminary  to 
recovery.  And  by  the  present  statute,^^  a  plaintiff  to  be  able  to 
ask  an  arrest  or  have  execution  against  the  person,  must  state  in 
the  complaint  the  grounds  therefor  (except  in  the  case  formerly 
known  as  ne  exeat). 

The  better  opinion  is  that  in  all  such  cases  —  and  even  where, 
as  in  the  case  of  grounds  of  arrest,  such  allegations  mitst  be 
proved  —  they  are  not  part  of  the  cause  of  action  in  such  sense  as 
to  preclude  an  attachment,  if  without  them  the  case  would  be 
proper  for  an  attachment.^* 

5.  Waiver  hy  joining  inappropriate  cause  of  action.]  —  The 
right  to  an  attachment  upon  any  cause  of  action  is  waived  by 
joining  in  the  same  complaint  a  cause  of  action  in  respect  of  which 
defendant's  property  is  not  liable  to  attachment.^'^ 

23  See  p.   877   of  volume  I. 

24  James  v.  Signell,  60  App.  Div.  75,  69  N.  Y.  Supp.  680. 

25  N.  Y.  Code  Civ.  Pro.,  §  549. 

26  Compare  JFAna.  Ins.  Co.  v.  Shuler,  28  Hun,  338 ;  Wood  v.  Henry,  40  N.  Y. 
124,  128;  Church  of  Redeemer  v.  Crawford,  36  Super  Ct.  307,  319;  Austin 
I'.  Rawdon,  44  N.  Y.  63;  Atoeha  v.  Garcia,  15  Abb.  Pr.  303,  24  How.  Pr.  186; 
Whitney  v.  Hirsch,  39  Hun,  325;  People  v.  Mayor  of  New  York,  10  Abb.  Pr. 
Ill;  Finkemaur  v.  Dempsey,  8  Civ.  Pro.  Eep.  (Browne),  418;  Alford  v.  Cobb, 
28  Hun,  22. 

In  Humphrey  v.  Hayes,  94  N.  Y.  594,  603,  is  a  dictum  that  an  allegation 
of  fraud  to  justify  arrest,  such  as  is  required  by  the  amendment  of  1879, 
would  change  the  cause  of  action  from  contract  to  tort,  or  produce  a  mis- 
joinder. The  case,  hov/ever,  was  determined  on  the  point  that  the  amendment 
did  not  apply  to  this  pending  action. 

27  Union  Consol.  Mining  Co.  r.  Raht,  9  Hun,  208 ;  s.  P.,  Wilson  v.  Harvey, 
52  How.  Pr.  120.  There  is  no  objection  to  the  joining  of  several  causes  of 
action  upon  each  of  which  an  attachment  may  issue,  and  issuing  one  attach- 
ment for  the  aggregate  amount.  Koth  v.  Am.  Piano  Mfg.  Co.,  35  Misc  509 
71  N.  Y.  Supp.   1083. 

An  action  against  a  joint  debtor,  not  served  in  a  previous  action  in  which 
judgment  was  recovered  on  service  of  his  co-debtor,  is  regarded  as  an  action 
on  the  original  contract  for  the  purpose  of  obtaining  an  attachment.  N  Y. 
Code  Civ.  Pro.,  §  1940. 
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6.  The  practice.]  — Application  for  the  warrant  is  made  ex 
parte;  and  under  the  New  York  statute,  it  must  be  to  a  judge  of 
the  court  in  which  the  action  is  brought,  or  to  any  county  judge. ^^ 

It  must  be  made  on  affidavit ;  ^^  and  the  presentation  of  the  com- 
plaint is  not  essential,  although,  if  it  be  verified,  it.  may  be  used 
as  an  affidavit  for  the  purpose  of  the  application.^" 

Inasmuch  as  it  is  not  the  function  of  a  complaint  to  state  evi- 
dence, .the  complaint  alone  is  rarely  suffieient.^^ 

7.  Time  for  applying.]  —  The  application  for  the  warrant  may 
be  made  before  summons  served^^  and  an  attachment  may  be 
granted  at  any  time  before  final  judgment,  even  though  plaintiff 
is  at  the  time  entitled  to  judgment. ^^ 

According  to  the  principles  of  the  authorities  cited  in  reference 
to  AKEEST,^*  an  attachment  may  be  issued  after  verdict ;  and  even 
after  judgment  when  tie  judgment  has  been  opened  and  allowed 
to  stand  merely  as  security  pending  a  defense;  nor  would  it  be 
precluded  by  the  ordinary  stay  of  proceedings  on  a  verdict  for 
the  purpose  of  making  a  case. 

8.  Prudential  rules  for  drawing  attachment  papers;  the  com- 
plaint.] —  When  the  complaint  is  relied  on  as  a  part  of  the  proof, 
see  that  the  warrant  refers  to  it  as  one  of  the  papers  submitted  to 
the  judge.  Examine  it  to  see  what  allegations  are  on  information 
and  belief,  and  see  that  the  verification  is  regular.  Also  see  that, 
if  the  verification  is  not  positive  and  unqualified,  it  is  only  quali- 
fied by  saying,  "  except  as  to  the  matters  therein  stated  to  he 
alleged  on  information,"  etc. 

9.  — {he  affidavits.]  — An  aifidavit  made  by  the  plaintiff,  or 
the  one  of  several  co-plaintiffs  who  is  acquainted  with  the  facts, 
or  of  the  assignor,  if  plaintiff  sues  as  an  assignee,  is  desirable.     If 

28  N.  Y.  Code  Civ.  Pro.,  §  638.  The  rule  as  to  ordinary  eo)  parte  applica- 
tions is  different.     See  Vol.  I,  p.  99. 

29  N.  Y.  Code  Civ.  Pro.,  §  .636. 

30  See  Article  III  of  this  chapter,  supra,  on  Injunctions,  paragraph  3. 

31  See,  for  example,  a  complaint  sufficient  as  a  pleading,  but  defective  in 
furnishing  proof  of  its  allegations,  Wallace  v.  Baring,  21  App.  Div.  477,  48 
N.  Y.  .Supp.  692 ;  Delafleld  v.  Armsby  Co.,  62  App.  Div.  262,  71  N.  Y.  Supp.  14, 
32  Civ.  Pro.  Rep.  132. 

32  N.  Y.  Code  Civ.  Pro.,  §§  638,  416;  Stoiber  v.  Thudium,  44  Hun,  70. 

33  First  Nat.  Bank  v.  Bushwick  Chem.  Works,  6  N.  Y.  Supp.  318,  17  Civ. 
Pro.  Rep.  229,  aff'd,  119  N.  Y.  645. 

34  See  next  article  on  Arrest,  paragraph  5. 
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not  had,  pursue  the  rules  stated  in  paragraph  6  of  Article  IH 
of  this  chapter,  on  Injunctions. 

If  one,  whose  affidavit  is  desired,  refuses  to  make  affidavit,  he 
may  be  compelled  to  do  so,^®  but  plaintiff  is  not  required  to  take 
this  course,^^.  and  may,  if  he  prefer,  state  the  facts  upon  informa- 
tion and  belief,  but  he  must  disclose  the  source,^^  and  must  add 
the  reason  why  the  affidavit  of  his  informant  is  not  presented.^* 
In  short,  if  the  affidavits  of  the  persons  who  give  the  information 
on  which  the  plaintiff  desires  to  proceed  cannot  be  obtained,  from 
the  peculiar  circumstances  of  the  case,  those  circumstances  must 
be  stated,  with  all  the  grounds  of  suspicion,  so  as  to  satisfy  the 
judge  that  the  facts  exist  on  which  the  attachment  is  sought,  and 
that  the  plaintiff  has  produced  the  best  evidence  in  his  power  to 
establish  them.^* 

The  plaintiff's  papers  are  required  to  satisfy  the  judge ;  even  if 
the  affiant  assumes  to  speak  as  of  his  own  personal  knowledge,  if 
the  nature  of  the  case  is  such  thai  the  matters  of  which  he  speaJcs 
cannot  he  presumed  to  he  within  his  knowledge,  the  affidavit  must 
also  show  how  his  knowledge  was  acquired.*^ 

35  See  page  106  of  Vol.  I,  and  For  ms  Nos.  53-59 ;  Allen  v.  Mayer,  73 
N.  Y.  1. 

36  Bennett  v.  Edwards,  27  Hun,  352,  15  Wkly.  Dig.  250. 

37  James  v.  Richardson,  39  Hun,  399 ;  First  Nat.  Bank  v.  Wallace,  4  App. 
Div.  382,  38  N.  Y.  Supp.  851;  Hunt  v.  Kobinson,  52  App.  Div.  539,  65  N.  Y. 
Supp.  386. 

38  Yates  V.  North,  44  N.  Y.  271;  James  v.  Richardson,  39  Hun,  399;  Farley 
V.  Shoemaker,  17  N.  Y.  St.  Rep.  205.  A  statement  that  the  third  person  is 
a  friend  of  defendant,  to  whom  defendant  had  said  he  was  going'  to  make  an 
assignment,  does  not  excuse  a  showing  of  request  and  refusal.  Abrams  v. 
Levine,  90  Hun,  566,  35  N.  Y.  Supp.  881. 

Where  the  informant  is  a  near  relative  of  defendant,  the  reason  for  non- 
production  sufficiently  appears.  Nat.  Bank  of  Commerce  v.  Whiteman  Paper, 
etc.,  Co.,  21  N.  Y.  Supp.  748,  afif'd,  138  N.  Y.  636. 

39Merch.  Nat.  Bank  v.  Col.  Spinning  Co.,  21  App.  Div.  383,  47  N.  Y.  Supp. 
442 ;  Lewis  v.  Tindel-Morris  Co.,  109  App.  Div.  509,  96  N.  Y.  Supp.  576.  The 
plaintiff  is  not  even  required  to  produce  the  best  evidence,  when  other  com- 
petent evidence  is  presented  sufficient  to  prove  the  facts.  Hanson  v.  Marcus 
8  App.  Div.  318,  40  N.  Y.  Supp.  951  (affidavit  of  agent  as  to  counterclaims 
known  to  plaintiff  sufficient  when  agent  had  transacted  all  the  business  with 
defendant ) . 

«  Lehmaier  v.  Buchner,  14  App.  Div.  263,  43  N.  Y.  Supp.  438,  4  Anno.  Cas 
82;  Wallace  v.  Baring,  21  App.  Div.  477,  48  N.  Y.  Supp.  692;  Tucker  v  Good- 
sell  Co.,  14  App.  Div.  89,  43  N.  Y.  Supp.  462. 

It  is  presumed,  in  the  absence  of  any  disclosure  of  his  means  of  knowledge 
that  the  plaintiff's  attorney  has  no  personal  knowledge  of  the  facts  allet^d 
in  his  affidavit  concerning  his  client's  cause  of  action;  and  although  his  affi- 
davit is  framed  so  as  to  allege  upon  personal  knowledge  the  court  will  con- 
sider the  facts  to  be  stated  on  information  and  belief,  and  will  not  consider 
the  affidavit  in  the  absence  of  a  disclosure  of  tha  sources  of  the  information. 
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In  all  eases  it  is  essential  that  the  affiant's  information  appear 
to  have  been  competently  derived.*^ 

If  affidavits  already  used  on  a  previous  application  are  relied 
on  as  part  of  the  proof,  it  is  better  to  have  them  re-sworn  to ;  *^ 
but  if  this  is  not  practicable,  it  is  proper  to  annex  sworn  copies; 
and,  if  the  originals  are  not  in  possession  of  the  plaintiff,  to  refer 
to  where  they  may  be  found  on  file,  with  the  date  of  filing,  if 
practicable,  taking  care  to  produce  them  upon  the  application  and 
mention  them  in  the  recital  in  the  warrant,  unless  by  reference  in 
a  fresh  affidavit,  and  allegation  of  truth,  the  copies  are  in  effect 
made  original  evidence  for  the  purpose  of  the  second  application.** 

Where  writings  are  referred  to  as  the  source  of  the  information, 
the  character  of  the  writings  and  their  substance  should  be  set 
forth.** 

10.  — mode  of  allegation  —  directness  and  certainty.]  — The 
affidavit  (or  complaint)  must  state,  not  merely  by  way  of  recital,*^ 
but  by  traversable  allegations,  facts  constituting  a  cause  of 
action.*'^     This  requirement  is  jurisdictional.*'^ 

An  allegation  in  an  affidavit  of  two  facts  in  the  disjunctive,  for 
example,  "  that  defendant  has  disposed,  or  is  about  to  dispose,  of 
his  property,"  is  insufficient,  since  it  alleges  neither  the  one  nor 
the  other  fact.*^ 

Crowns  V.  Vail,  51  Hun,  204,  4  N.  Y.  Supp.  325.  So,  as  to  plaintiff's  son 
(McVicker  v.  Campanini,  5  N.  Y.  Supp.  577),  or  manager  (Shuler  v.  Birdsall, 
etc.,  Co.,  17  App.  Div.  228,  45  N.  Y.  Supp.  725),  or  assignee  of  claim  (Hoor- 
nian  v.  Climax  Cycle  Co.,  9  App.  Div.  579,  41  N.  Y.  Supp.  710;  Martin  v. 
Aluminum,  etc.,  Co.,  44  App.  Div.  412,  60  N.  Y.  Sup.  1010)  ;  or  indorsee  of 
note  (Foster  v.  Rogers,  31  Misc.  14,  64  N.  Y.  Supp.  652). 

41  Murphy  v.  Jack,  142  N.  Y.  215  (information  by  telephone  rejected,  where 
afiBant  did  not  show  he  knew  he  was  talking  with  the  plaintiff ) . 

42Mojarietta  v.  Saenz,  80  N.  Y.  547. 

43Buell  V.  Van  Camp,  119  N.  Y.  160;  Hallock  v.  Van  Camp,  55  Hun,  1, 
8  N.  Y.  Supp.  588. 

WMeCuUoh  V.  Aeby  &  Co.,  9  N.  Y.  Supp.  361;  Ladenburg  v.  Com.  BanK, 
87  Hun,  269,  33  N.  Y.  Supp.  821;  Selser  Bros.  Co.  v.  Potter  Produce  Co.,  77 
Hun,  313,  28  N.  Y.  Supp.  428. 

45  Manton  v.  Poole,  4  Hun,  638,  67  Barb.  330  (order  refusing  to  vacate  for 
defect  in  this  respect,  reversed). 

46  Walts  V.  Nichols,  32  Hun,  276;  Smith  v.  Davis,  29  Hun,  306;  Pomeroy  v. 
Rieketts,  27  id.  242  (holding  that  an  allegation  that  defendant  was  indebted, 
etc.,  "  for  goods  sold  and  delivered,"  insufficient  because  not  alleging  facts  of 
sale,  etc. ) .    See,  also,  notes  to  Form  No.  828. 

47  Jacobs  V.  Hogan,  85  N.  Y.  243. 

48  Cronin  v.  Crooks,  143'  N.  Y.  452 ;  Arnot  v.  Wria;ht,  55  Hun,  561,  9  N.  Y. 
Supp.  15;  Dintruff  v.  Tuthill,  62  Hun,  591,  17  N.  Y.  Supp.  556;  Lowther  v. 
Lowther,  110  App.  Div.  122.  It  will  be  sufficient,  however,  if  the  affidavits 
disclose  circumstances  upon  which  either  alternative  may  properly  be  rested. 
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A  sworn  complaint  being  now  an  affidavit/*  its  production  is  a 
sufficient  compliance  as  to  facts  therein  ipositively  alleged.  And 
it  is  not  essential  for  the  purpose  of  jurisdiction  that  the  evi- 
dence to  establish  those  facts  be  stated;  for  allegations  sufficient 
to  constitute  a  cause  of  action,  positively  verified,  make  a  prima 
facie  case.®"  An  exception  to  this  rule  is  justly  recogriized  in  the 
case  of  those  facts,  such  as  the  intent  of  the  defendants,  including 
malice,  want  of  probable  cause,  and  the  like  —  as  to  which 
another  person  can  only  have  an  inferential  knowledge.®^ 

In  general,  where  the  statute  calls  for  evidence  of  a  fact,  which 
is  disconnected  with  any  intent  upon  the  part  of  the  defendant,  a 
simple  statement  of  that  fact  by  a  person  having  knowledge 
thereof  is  sufficient. ^^  If,  however,  any  fact  thus  relied  on  as  con- 
stituting, either  a  part  of  the  cause  of  action,  or  of  the  grounds 
of  attachment,  is  upon  the  line,  sometimes  difficult  to  draw,  be- 
tween matters  of  facts  and  conclusions  of  law,  details  should  be 
stated  to  substantiate  it.  And  in  all  cases  evidence  is  desirable, 
for  an  allegation  may  suffice  to  give  jurisdiction,  and  yet  fail  to 
satisfy  the  mind  of  the  judge. 

Where  the  code  or  the  settled  practice  sanctions  the  use  in  plead- 
ing of  a  short  allegation  which  does  not  satisfy  the  above  require- 
ment, it  will  often  be  safer  to  make  a  fuller  and  more  positive 
statement  in  the  affidavit.  This  question  arises  for  instance  where 
the  pleader  in  his  complaint  alleges  performance  in  the  short 
statutory  phrase  "  duly  performed  all  the  conditions  thereof  on 
his  part,"  or  where  he  sues  on  an  account  in  the  short  common- 
law  form  (still  sanctioned,  noth withstanding  the  general  rule  of 
the  code),  alleging  that  defendant  is  indebted  to  plaintiff  upon  an 
account  for  goods  sold  and  delivered. ^^ 


40  N.  Y.  Code  Civ.  Pro.,  §  3343,  subd.  11;  Gray  v.  Sheridan  Co.,  5  Monthlv 
L.  Bui.  22.      _  ^ 

50  But  an  indirect  method  of  allegation,  permitted  in  a  pleading  met  by 
demurrer,  where  all  inferences  possible  are  drawn  to  its  support  (see  Allen  v. 
Patterson,  7  N.  Y.  476 ) ,  may  be  entirely  inadequate  to  show  a  cause  of  action 
for  the  purpose  of  supporting  an  attachment.  See  Chambers  etc  Co  n 
Eoberts,  2  App.  Div.  181,  37  N.  Y.  Supp.  855.  >         ■,        .     . 

Bl  Lanier  v.  City  Bank  of  Houston,  9  Civ.  Pro.  Bep.  (Browne)  161  and 
cases  cited.  ' 

52  Kneel,  on  Att.,  369. 

5S  To  allege  an  account  current,  without  alleging  the  character  of  the  items 
whether  plaintiff  is  suing  upon  an  agreed  price  or  the  reasonable  value  is 
insufficient.  Wessels  v.  Boettcher,  69  Hun,  306,  23  N.  Y.  Supp.  480,  aff'd  138 
N.  Y.  654.  '  ' 
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11.  —  amount]  —  In  the  case  of  an  action  on  contract  the 
amount  due  must  be  alleged,^*  positively. ^^ 

It  is  not  essential,  but  it  is  safest  to  follow  in  this  the  words  of 
the  statute,  "  that  the  plaintiff  is  entitled  to  recover  [a  sum  stated] 
over  and  above  all  co:unter-claims,"  etc.®" 

The  amount  should  be  accurately  stated,  although  for  good 
cause  shown  the  court  may  sustain  an  excessive  attachment  by  re- 
ducing the  amount.  ^^ 

If  unliquidated,  the  facts  necessary  to  fix  the  amount  of  dam- 
ages must  be  alleged.^*  If  this  be  done,  it  is  no  objection  that  the 
damages  are  unliquidated.^® 

If  the  action  is  for  a  personal  injury,  the  warrant  should  specify 
such  sums  as  the  judge  in  his  discretion  determines,  in  view  of  the 
damages  likely  to  be  recovered.®" 

12.  —  counter  claims.]  —  The  language  of  the  statute'^^  that 
"  if  the  action  is  to  recover  damages  for  breach  of  a  contract,  the 
affidavit  must  show  that  the  plaintiff  is  entitled  to  recover  a  sum 
stated  therein,  over  and  above  all  counter-claims  known  to  him," 
requires  an  affidavit  affording  evidence  that,  so  far  as  plaintiff 
knows,  no  counter-claim  exists  which  will  further  reduce  the  claim ; 
and  although  it  is  not  necessary  that  the  allegation  be  made  by 
the  plaintiff,  nor  that  it  follow  the  words  of  the  statute,®^  the 

54  Tootle  V.  Smith,  34  Kans.  27. 

Where  the  affidavit  was  sufficient  in  this  respect;  held,  that  the  fact  that 
the  complaint  demanded  sale  of  collaterals,  and  judgment  for  deficiency  did 
not  vitiate.     Hamilton  v.  Penney,  29  Hun,  265. 

55  Black  V.  Scanlan,  48  Ga.  12;  Dean  v.  Bell,  1  N.  Y.  Monthly  L.  Bui.  42; 
Clowser  v.  Hall,  80  Va.  864,  9  Va.  L.  J.  688;  Garner  v.  White,  14  Ohio  St. 
192    (holding  affidavits  to  belief  insufficient). 

56  Allegation  that  defendant  is  indebted  to  plaintiff  in  a  sum  stated,  and 
that  the  latter  is  justly  entitled  to  recover  said  sum,  held  insufficient.  Rup- 
pert  V.  Haug,  87  N.  Y.  141. 

57  Sulzbacher  v.  Cawthra,  14  Misc.  545,  36  N.  Y.  Supp.  8,  afl'd,  148  N.  Y. 
755. 

58  Golden  Gate  Concentrator  Co.  ■;;.  Jackson,  13  Abb.  N.  0.  476;  Ackroyd  v. 
Ackroyd,  11  Abb.  Pr.  345,  20  How.  Pr.  93.  If  wrong  measure  of  damages 
only  is  established,  the  attachment  must  be  vacated.  Smith  v.  Swenson,  26 
Misc.  151,  56  N.  Y.  Supp.  783;  Delafield  v.  Armsby  Co.,  62  App.  Div.  262,  71 
N.  Y.  Supp.  14;  Chazy  Co.  v.  Deely,  88  App.  Div.  150,  84  N.  Y.  Supp.  396. 

59  United  States  v.  Graff,  4  Hun,  634,  67  Barb.  304. 

60  Eouge  V.  Rouge,  14  Misc.  421,  35  N.  Y.  Supp.  836,  2  Anno.  Cas.  376,  25 
Civ.  Pro.  Rep.  102,  aff'd,  15  Misc.  36. 

81  N.  Y.  Code  Civ.  Pro.,  §  636,  subd.  1. 

62Ruppert  V.  Haug,  87  N.  Y.  141,  1  Civ.  Pro.  Rep.  411,  62  How.  Pr.  364; 
Lamkin  v.  Douglass,  27  Hun,  517  (though  it  is  the  safest  formula,  as  the 
affidavit  must  otherwise  contain  their  exact  equivalent). 
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allegation  must  be  either  by  the  plaintiff  or  one  of  several  co- 
plaintiffs,**  or  by  an  agent  who  is  shown  by  the  affidavit  to  have 
stood  in  such  a  relation  to  the  transaction  —  as,  for  instance, 
where  all  the  dealings  of  the  parties  have  been  had  through  him'^* 
—  or  to  stand  in  such  a  relation  to  the  accounts  between  the 
parties®  that  he  may  be  regarded  as  a  proper  witness,  either  to 
the  fact  that  plaintiff  is  not  aware  of  any  counter-claim,  or  to  the 
fact  that  there  is  no  counter-claim. 

The  attorney  for  the  plaintiff  cannot  effectively  make  such 
allegation,  unless  he  shows  personal  knowledge,  or  swears  that  he 
obtained  the  information  from  plaintiff  and  explains  the  non-pro- 
duction of  plaintiff's  affidavit.*'' 

An  assignee  need  only  aver  that  there  are  no  counter-claims 
known  to  him.*'' 

An  executive  officer  of  a  corporation  plaintiff  may  properly 
allege  that  the  sum  stated  is  due  over  all  counter-claims  known  to 
him.«« 

13.  Service  of  summons.]  —  The  summons  must  be  personally 
served  within  thirty  days  after  the  granting  of  the  warrant,  or 
substituted  service  without  the  State  made  or  publication  of  the 
summons  begun  within  the  same  period.*^  Service  on  one  of 
several  joint  debtors  is  sufficient.™     Defendant's  death  will  not 

63Donnell  v.  Williams,  21  Hun,  216,  59  How.  Pr.  68. 

e^Frankel  v.  Hays,  20  Wkly.  Dig.  417;  Mallary  v.  Allen,  15  Abb.  N.  C.  338; 
Gribbon  v.  Back,  35  Hun,  541;  Hanson  v.  Marcus,  8  App.  Div.  318,  40  N.  Y. 
Supp.  951.  In  which  case  his  affidavit  that  there  are  no  counterclaims  known 
to  him  (the  agent)  is  sufficient.  Washburn  v.  Carthage  Nat.  Bank  86  Hun 
390,  aiT'd,  155  N.  Y.  690;  Steele  v.  Gilmore  Mfg.  Co.,  77  App  Div  199  78 
N.  Y.  Supp.   1078.  ^^" 

65 National  Park  Bank  of  N.  Y.  v.  Whitmore,  40  Hun,  499  (assistant 
cashier)  ;  Lee  v.  Le  Compagnie  Universelle,  2  N.  Y.  St.  Rep.  612  (president 
of  corporation  in  hands  of  receiver ) . 

66  Weehawken  Wharf  Co.  v.  Knick.  Coal  Co.,  24  Misc.  683,  53  N  Y  Supp 
982;  Mitchell  v.  Anderson,  32  Misc.  13,  66  N.  Y.  Supp.  118.  '      ' 

67  Crowns  v.  Vail,  51  Hun,  204,  4  N.  Y.  Supp.  325;  Selser  Bros  Co  v 
Potter  Produce  Co.,  80  Hun,  554,  30  N.  Y.  Supp.  527,  aff'd,'  144  N   Y   646 

68  Bliss  Co.  V.  Opera  Glass  Supply  Co.,  60  Hun,  438,  15  N  Y  Supp  6  21 
Civ.  Pro.  Rep.  136;  Man.  Nat.  Bank  v.  Hall,  60  Hun,  466,  15  N  Y  Sunn  208 
aff'd,  129  N.  Y.  663.  PP-  "^^  • 

69  Code  Civ.  Pro.,  §  628.  The  attachment  falls  unless  service  is  made  aa 
the  statute  requires.  Un.  Dist.  Co.  v.  Ruser,  16  N.  Y  Supp  51  21  Civ  Pro 
Rep.  293;  Ross  v.  Ingersoll,  53  App.  Div.  86,  65  N.  Y.  Supp  753-  Peetsch  r" 
^T'^ff'J^  ^PP-  ^i^-  255,  53  N.  Y.  Supp.  438;  Blossom^  Estes,  84  N  Y 
614.  If  the  service  made  is  defective,  the  attachment  will  be  vacated  Kiolo-vi 
"h^'^'^h-'  'Z\^-  620.  Publication  in  both  designatedTap^rt  must  b^ 
shown  to  have  been  begun  withm  the  thirty  days.     Peetsch  v.  Sor^mers  suvra 

70  Yerkes  v.  McFadden,  141  N.  Y.   136.  cummers,  supra. 
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extend  the  statutory  period."  Voluntary  appearance  of  defendant 
obviate^  necessity  of  service/^  but  if  made  after  the  thirty  days 
will  not  revive  the  attachment. ^=^  Further  publication  of  summons 
is  unnecessary,  after  defendant  appears.^*  The  court  has  no  power 
to  extend  the  thirty  day  period.'^^ 

14.  Second  application  for  an  attachment.']  — Where  the  first 
attachment  has  been  vacated  for  defects  in  the  papers  upon  the 
application,  a  second  application  upon  new  papers  may  be  granted. 
Such  an  application  is  not  a  renewal  of  the  prior  motion,  requir- 
ing leave  to  be  obtained.'^^ 

15.  Reinstatement.]  — ^When  a  judgment  for  defendant  has 
been  reversed  upon  appeal,  and  the  annulment  of  the  attachment 
has  been  suspended  by  plaintiff  giving  security  to  effect  a  stay,^^ 
the  attachment  is  reinstated  upon  such  reversal.'^* 


FORM  No.  828. 
Affidavit  to  obtain  attachment  —  General  Form.T9 

{Title  of  court  and  action.] 
{Venue. ] 
A.  B.,  being  duly  sworn,  says: 

I.  That  he  is  the  plaintiff  {or,  one  of  the  plaintiffs]  above 
named  [who  at  all  the  times  hereinafter  mentioned  were  and  still 
are  copartners   under  the  firm  name  of  ,  carrying  on 

business  in  ■ —  or,  that  at  all  the  times  mentioned  herein 

71  Ludwig  V.  Blum,  18  N.  Y.  Supp.  69 ;  Kelly  v.  Countryman,  15  Hun,  97. 

72  Catlen  v.  Rieketts,  91  N.  Y.  668. 

73  Blossom  V.  Estes,  84  N.  Y.  614. 

74  Tuller  «.  Beck,  108  N.  Y.  355,  20  Abb.  N.  C.  425. 

75  Jones  V.  Fuchs,  106  App.  Div.  260,  94  N.  Y.  Supp.  57. 

76  Selser  Bros.  Co.  v.  Potter  Produce  Co.,  80  Hun,  554,  30  N.  Y.  Supp.  527, 
aflF'd,  144  N.  Y.  646;  Ladenburg  v.  Com.  Bank,  5  App.  Div.  219,  39  N.  Y. 
Supp.  119,  2  Anno.  Cas.  397.  Plaintiff  may  abandon  the  first  warrant  and 
obtain  a  second  one  if  not  for  mere  purpose  of  vexation.  Mojarrieta  v.  Saenz, 
80  N.  Y.  547. 

77  N.  Y.  Code  Civ.  Pro.,  §  3343,  subd.  12. 

78  Henry  v.  Salisbury,  33  App.  Biv.  293,  53  N.  Y.  Supp.  834.  Pending  the 
determination  of  the  appeal,  a  motion  to  vacate  the  attachment  vrill  not  lie. 
Friede  v.  Weissethanner,  27  Misc.  518,  58  N.  Y.  Supp.  336,  29  Civ.  Pro.  Rep. 
187.  

"9  As  to  peculiar  allegations  neces-       Ross,    59    How.   Pr.    397 ;    Doctor   v. 
sary  besides  these,  in  obtaining  an  at-       Schnepp,  2  How.  Pr.   (N.  S.)   52. 
tachment  in  the  N.  Y.  City  Court,  see  See,  generally,  as  to  rules  applica- 

N.  Y.  Code  Civ.  Pro.,  §  3169;  particu-       ble  to  test  the  sufficiency  of  the  affi- 
larly  as  to  debtor's  age,  Wentzler  v.      davits,    paragraphs    8-12,    pp.    1181- 

1185. 
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deponent  was  and  now  is  the  president  of  the  plaintiff' 
otherwise  identify  deponent,  and  state  his  relation  to  the  case.} 


or 

81 


[In  case  of  action  on  contract,  state  cause  of  action,  as  thus:'] 
II.  That  Y.  Z.,  the  above-named  defendant,  is  justly  and  truly- 
indebted  to  said  plaintiff  in  the  sum  of  dollars  upon  the 
following  facts,  to  wit :  \here  state  the  facts  constituting  the  cause 
of  action,  not  ly  way  of  recital,  hut  positively  f^  see  Forms  under 
Arrest,  and  in  Volume  I,  p.  602 ;  if  the  damages  are  unliquidated, 
it  is  necessary  to  allege  facts  luhlch  establish  the  measure  of 
dainage  and  show  the  sum  which  plaintiff  is  entitled  to  recover,-  ^ 
and,  if  the  complaint  is  relied  on  in  support  of  the  application, 
may  say:  as  appears  by  the  comnlaint  herein,  verified  on  the 
day  of  ,  19  , — ■  and  if  any  of  its  allegations  mater- 
ial to  the  application  are  not  positive,  add:  all  of  the  allegations 
of  which  (numbered  to  )  are  true  to  the  knowledge 
of  this  deponent — or  annex  corr  oh  orating  affidavits.']^* 


80  The  affiant  should  either  show 
he  was  such  officer  at  the  time  the 
transactions  occurred,  or  swear  to  per- 
sonal knowledge  thereof.  Anthony  & 
Co.  V.  Fox,  53  App.  Div.  200,  65  N.  Y. 
Supp.  806,  and  cases  cited. 

81  Plaintiff's  residence  is  immate- 
rial, in  an  action  in  Supreme  Court 
between  individuals.  Hawkins  v. 
Pakas,  39  App.  Div.  506,  57  N.  Y. 
Supp.  317.  If  plaintifif  is  a  foreign 
corporation  and  the  facts  show  it  is 
doing  business  in  the  State,  allege 
that  it  has  obtained  authority.  Luck- 
ens  Iron,  etc.,  Co.  v.  Payne,  13  App. 
Div.  11,  43  N.  Y.  Supp.  376.  Also  see 
paragraph  III  of  this  Form,  when  de- 
fendant is  a  foreign  corporation. 

82  Insufficient  if  stated  only  by  way 
of  recital.  Manton  v.  Poole,  4  Hun, 
638,  67  Barb.  330.  No  cause  of  action 
is  sufficiently  shown  when  affidavit 
states  that  an  indebtedness  exists  for 
goods  sold  and  delivered  at  an  agreed 
price  which  defendant  agreed  to  pay. 
Chambers,  etc.,  Co.  v.  Koberts,  2  App. 
Div.  181,  37  N.  Y.  Supp.  855.  s.  P., 
Wessels  v.  Boettcher,  69  Hun,  306, 
afF'd,  138  N.  Y.  654.  Where  the  action 
is  on  a  quantum,  meruit,  and  no 
facts  are  alleged  as  to  tne  nature  or 
extent  of  the  services,  or  their  value, 
no  attachment  should  be  granted. 
Southwell  V.  Kingsland,  85  App.  Div. 


384,  83  N.  Y.  Suwp.  356.  See.  also. 
Am.  Audit  Co.  v.  Indust.  Fed.  of  Am., 
80  App.  Div.  544,  80  N.  Y.  Supp.  788; 
Levinson  i\  Brings,  95  App.  Div.  94, 
88  N.  Y.  Supp.  507. 

83  Blo.omingdale  v.  Cook,  35  App. 
Div.  360,  54  N.  Y.  Supp.  924;  Haskell 
V.  Osborn,  33  App.  Div.  127,  53  N.  Y. 
Supp.  361 ;  Duryea,  etc.,  Co.  v.  Ray- 
ner,  11  Misc.  294,  32  N.  Y.  Supp.  247; 
Delafield  v.  Armsby  Co.,  58  App.  Div. 
432,  68  N.  Y.  Supp.  998 ;  Roth  v.  Am. 
Piano  Mfg.  Co.,  35  Misc.  509,  71  N.  Y. 
SuTip.  1080.    See  paragraph  11,  p.  1185. 

84  This  makes  the  complaint  com- 
petent evidence,  though  its  allegations 
are  on  information  and  belief.  Edick 
V.  Green,  38  Hun,  202 ;  Lanier  v.  City 
Bank,  9  Civ.  Pro.  Rep.  161. 

[Or  may  refer  to  and  support  veri- 
fied complaint  annexed,  thus:'\ 

And  the  grounds  tliereof  appear  in 
the  verified  complaint  in  this  action, 
hereto  annexed,  all  of  the  statements 
contained  in  which  are  true  to  the 
knowledge  of  this  deponent,  except 
those  therein  stated  to  be  alleged  on 
information  and  belief,  and  as  to 
those,  the  sources  of  his  information 
and  the  grounds  of  his  belief  are  as 
follows  {here  indicate  them,  and  the 
reason  why  the  informant's  affidavit 
is  not  given,  or  give  it  if  practicable, 
and  refer  to  it  as  a/nnexed^. 


PEOVISIOWAL    REMEDIES. VIII.    ATTACHMENT.  1189 

And  that  this   \^or,  said]   plaintiff  is   \^or,  said  plaintiffs  are] 
justly  entitled  to  recover  from  the  said  defendant   [the  amount 
of  damages  mentioned  in  the  complaint,  to  wit]  the  sum  of 
dollars,®^   [and  interest  thereon  from  the  day  of  , 

19     1,  over  and  above  all  counter-claims  known  to  him  [the  plain- 
tiff].«« 

[Or  when  the  action  is  for  tort,  state  cause  of  action,  astliv^:] 

II.  That  on  or  about  the  day  of  ,  19  ,  at  , 
Y.  Z.,  the  defendant  above-named,  wrongfully  took  from  the 
plaintiff,  who  was  the  absolute  owner  thereof  and  converted  to  his 
own  use  [etc.,  stating  the  tort  positively;  see  Forms  830-833 
(below)  J  or,  if  complaint  is  relied  on,  refer  to  it  and  corroborate 
it, 'if  necessary,  as  above~\,  as  deponent  is  informed  and  believes; 
that  the  sources  of  his  information  a.re  as  follows  \_stating  them'] . 
[Also  state  facts  from  which  the  amount  of  plaintiff's  actual 
damage  will  appear. ~\^'' 

[If  the  ground  of  attachment  is  non-residence.']^ 

III.  That  the  defendant  is  not  a  resident  of  this  State,  but 
resides  at  in  [as  deponent  is  informed  by  0.  P., 
who  is  the  agent  and  business  correspondent  at  ,  in  this 
State,  of  said  defendant,  and  whose  affidavit  is  hereto  annexed; 
that  said  defendant  is  and  for  years  last  past  has  resided 
at  aforesaid,  and  his  name  appears  in  the  directory  of 
said           ,  for  the  current  year,  as  a  resident  at  No.  street 

85  Variance  between  the  attachment  The  papers  are  fatally  defective  iii)- 
and  the  complaint,  in  respect  to  the  ,  less,  in  an  action  based  upon  breach 
amount,  held  fatal  where  the  statute  of  contract,  this  allegation,  as  to  a 
required  the  writ  to  state  the  amount  sum  due  over  all  counterclaims  known 
"  in  conformity  with  the  complaint."  is  contained  in  the  affidavits.  Thor- 
Bowers  V.  London  Bank,  3  Utah,  417,  ington  v.  INIesick,  101  N.  Y.  5;  Buell 
4  Pac.  Rep.  225.  v.  Van  Camp,  119  id.  160. 

86  See  paragraph  12,  p.  11S5.  supra.  87  See  paragraph  11,  p.  1185,  supra. 
While  it  is  usual  to  make  this  alle-       Austrian  Co.  v.  Wright,  43  Misc.  616, 

gation  in  the  words  of  the  statute  88  N.  Y.  Supp.  142. 
(§  636),  it  is  not  essential.  Rup-  88  The  word  "  residence,"  as  used  in 
pert  V.  Haug,  87  N.  Y.  141 ;  Rickerson  Code  Civ.  Pro.,  §  636,  means  the  abode 
v.  Bunker,  26  Misc.  383,  56  N.  Y.  or  place  where  one  actually  lives,  and 
Supp.  202.  not  one's  legal  domicile.  If  the  de- 
Plaintiff,  suing  on  an  assigned  fendant  is  living  outside  of  the  State, 
claim,  need  not  negative  the  existence  bis  intention  to  return,  and  his  proof 
of  counterclaims  against  his  assignor.  that  he  has  not  obtained  a  legal  domi- 
Crowns  V.  Vail,  51  Hun,  204,  4  N.  Y.  cile  elsewhere,  are  immaterial.  Han- 
Sunn  325  over  Nat.  Bank  v.  Stebbins,  69  Hun, 
^  ^  ■        ■  308,  23  N;  Y.  Supp.  529. 
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therein.]**  If  the  action  is  on  tort  and  did  not  arise  within  the 
State,  add:  that  plaintiff  is  a  resident  of  the  State  of  New  York.'*" 
[Or,  absence  from  State.]  That  the  defendant  is  an  adult,  and 
has  heen  continuously  absent  from  the  State  of  New  York  for 
more  than  six  months  next  before  the  granting  of  the  order  of 
publication  of  the  summons  against  him  on  the  day  of 

,19  ,  a  certified  copy  whereof  is  hereunto  annexed, 
marked  A,  and  said  defendant  has  not  made  a  designation  of  a 
person  upon  whom  to  serve  a  summons  upon  him,  as  appears  by 
the  certificate  of  the  clerk  of  the  county  of  _  ,  hereunto  an- 
nexed.^^  [Add  facts  showing  defendant's  continuous  absence  and 
circumstances  showing  how  deponent  acquired  knowledge 
thereof.] 

[Or,  absconding  of  debtor.] 

III.  That  the  defendant  is  a  resident  of  this  State,  to  wit,  of 
;  but  said  defendant  cannot,  after  due  diligence,  be  found 
within  this  State.  That,  as  this  deponent  believes,  the  defend- 
ant has  departed  from  this  State  to  ,  in  the  State  of 
,  or  keeps  himself  concealed*^  within  this  State,  with 
intent  to  defraud  his  creditors  or  to  avoid  the  service  of  a  sum- 
mons and  the  grounds  of  his  belief  are  as  follows  [here  set  out 

89  If  letters   or   similar  documents  37  St.  Rep.  623 ;  Everett  v.  Park,  88 

are  relied  on  for  information,  annex  Hun,  368,  34  N.  Y.  Supp.  827. 

and  refer  to  copies.      Even  cable  dis-  An   allegation   of   non-residence   of 

patches,  and  similar  means,  may  be  defendant  in  an  action  by  an  assignee 

held  sufficient.  of  the  claims  should  show  the  source 

A  positive  averment  of  defendant's  of  his  knowledge.  Herman  r.  Bailey, 
non-residence,  made  on  personal  20  Misc.  94,  45  N.  Y.  Supp.  88. 
knowledge,  may  be  insufficient  in  the  90  An  attachment  will  issue  in  an 
absence  of  any  facts  being  shown  from  action  on  contract  by  a  non-residpnt 
which  it  can  be  inferred  that  affiant  plaintiff  against  a  non-resident  de- 
had  knowledge.  James  v.  Signell,  60  fendant,  although  the  cause  of  action 
App.  Div.  75,  69  N.  Y.  Supp.  680;  arose  outside  of  the  State.  Bridges 
Beckermann  v.  Chambers,  47  Misc.  v.  Ware,  110  App.  Div.  106. 
289.  91  Ennis    v.    TJntermeyer,    93    App. 

Where  one  of  the  plaintiffs  made  the  Div.  375,  87  N.  Y.  Supp.  695. 

affidavit,   and   it   appeared   that  per-  92  An     allegation     that     defendant 

sonal  instructions  from  defendant  had  avoids   service  is   insufficient.     Golli- 

been  received,  held,  that  affiant's  per-  gen  v.  Groten,  18  Misc.  428,  42  N.  Y. 

sonal   knowledge   would   be    inferred.  Supp.  22.     -Statements  made  by  per- 

Hayden  v.  Mullins,  76  App.  Div.  69,  sons  not  shown  to  be  connected  with 

78  N.  Y.  Supp.  553;  Cole  v.  Smith,  84  defendant  are  ineffective.     Haskell  v 

App.  Div.  500,  82  N.  Y.  Supp.  982.  .  Osbom,  33  App.  Div.   127,   53  N.  Y. 

A  positive  averment  of  non-residence  Supp.  361,  6  Anno.  Cas.  87. 

is  sufl^cient,  although  the  actual  resi-  As  to  what  circumstances  show  con- 

dence   is   stated   on   information   and  cealment   to   avoid   service,   Genin    v. 

belief,     without      disclosing     source.  Tompkins,   12  Barb.  265,  aff'g  1  Code 

Steele  V.  Raphael,  13  N.  Y.  Supp.  664,  Rep.  (N.  S.)   12;  Wallach  i;.  Sippilli, 
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in  detail  the  facts  and  circumstances  which  ■show  that  the  de- 
fendant has  done  so^  and  that  diligent  inquiries  have  been  made.^^ 

[Or^  fraudulent  removal  or  disposition  of  property.] 

III.  That  the  defendant,  as  deponent  is  informed  and  believes, 

has  removed  [or,  is  about  to  remove]®*  his  property  from  the  State 

with  intent  to  defraud  his  creditors. 


65  How.  Pr.  501,  and  volume  I  of 
this  work,  pp.  658,  659,  etc. 

93  For  instance  thus :  That  the  said 
defendant  has  lately  been  engaged  in 
converting  his  property  into  money, 
and  has  sold  the  goods  in  his  store 
[or,  his  stock  and  farming  utensils  J 
for  a  less  price  than  their  real  value, 
and  has  sold  off  his  household  furni- 
ture, and  has  been  busily  engaged  in 
collecting  in  all  debts  and  money 
owing  to  him;  and  that  he  left  his 
family  on  Friday  last,  stating  to  de- 
ponent and  others  that  he  was  going 
to  the  city  of  New  York  to  purchase 
goods ;  that  since  that  time  he  has  not 
returned  to  his  said  residence;  that 
deponent  has  inquired  of  his  wife 
where  said  defendant  had  gone,  and 
when  he  would  return,  and  was  told 
that  he  had  gone  to  New  York  city, 
and  would  be  back  in  a  day  or  two; 
that  deponent  has  been  informed  by 
M.  N.,  of  ,  that  he  saw  the  said 

defendant  on  Monday  last  at  Buffalo, 
and  that  said  defendant  informed  said 
M.  N.  that  he  was  then  going  to  the 
State  of  [Wisconsin],  and  intended  to 
purchase  a  tract  of  land  in  that  State, 
and  after  he  was  located  he  should 
send  for  him  family  [annex,  and  refer 
to  affidavit  of  informant}. 

For  other  Forms  of  allegation 
adapted  to  differing  cases,  see  volume 
I,  pp.  658,  672,  674,  etc. 

It  is  not  enough  to  allege  that  de- 
fendant is  about  to  dispose  of  his 
property  and  leave  the  State.  Hertz 
V.  Stuart,  3  Wl<ly.  Dig.  332.  Nor  that 
he  has  absconded.  Hewitt  v.  Terry, 
56  Mich.  591,  23  N.  W.  Rep.  326.  Nor 
that  he  has  left  the  State,  with  intent 
to  defraud  creditors.  Van  Camp  v. 
Searle,  79  Hun,  134,  29  N.  Y.  Supp. 
757,  24  Civ.  Pro.  Rep.  16,  aff'd,  147 
N.  Y.  150,  2  Anno.  Cas.  351;  Lassen 


!'.  Burt,  46  Misc.  582,  92  N.  Y.  Supp. 
796. 

There  must  be  something  to  show 
intent  to  defraud  creditors  or  avoid 
service.  Ringler  Co.  i'.  Newman,  33 
Misc.  653,  68  N.  Y.  Supp.  871; 
Franke  v.  Havens,  102  App.  Div.  67, 
92  N.  Y.  Supp.  377. 

The  absconding,  etc.,  of  one  part- 
ner is  enough  to  sustain  attachment 
against  his  interest,  at  suit  of  a  firm 
creditor.  Buckingham  v.  Swezey,  25 
Hun,  84.  But  not  against  the  prop- 
erty of  both  partners.  Bogart  v.  Dart, 
25  Hun,  395. 

Simply  leaving  the  Scate,  but  with- 
out taking  his  property,  does  not  es- 
tablish an -intent  to  defraud.  Doheny 
V.  Worden,  75  App.  Div.  47,  77  N.  Y. 
Supp.  959.  Nor  does  a  similar  intent 
to  leave  the  State.  Tocci  v.  uianvic- 
chio,  48  Misc.  351. 

94  It  is  not  always  practicable,  nor 
is  it  essential,  to  state  whether  the 
disposal  has  been  made  or  is  about  to 
be  made.  But  an  allegation  in  the 
alternative  is  proper,  if  the  facts  sub- 
sequently stated  are  appropriate  to 
sustain  an  alternative  inference;  or, 
the  allegation  may  couple  both  state- 
ments with  evidence  that  each  alle- 
gation is  true  as  to  part  of  the  prop- 
erty. Paragraph  10,  pp.  1183,  1184, 
supra;  Kickerson  v.  Bunker,  26  Misc. 
383,  56  N.  Y.  Supp.  202;  Van  Loon 
V.  Lyons,  61  N.  Y.  22;  McCraw  v. 
Welch,  2  Col.  T.  284;  Parsons  v. 
Stockbridge,  42  Ind.   121. 

The  contrary  was  held  in  Schatz- 
man  v.  Strump  (Hamilton,  O.,  C.  P.), 
7  Cinn.  L.  B.  334,  where  the  alterna- 
tive allegation  was  merely  in  the 
words  of  the  statute,  without  evidence 
in  detail  [citing  1  Handy,  48,  and 
Drake  on  Att.,  11]. 
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[Or,  that  the  defendant  has  assigned  and  disposed  of  or 
secreted"^  —  or,  that  defendant  is  about  to  assign  and  dispose  of 
or,  secrete  —  his  property''®  with  intent  to  defraud  his  creditors."'^ 

The  sources  of  deponent's  information  and  belief  are  the  affi- 
davit of  M.  jST.,  hereto  annexed  [or  state  details  here;  see  Forms 
830-833,  943]. 


\_0r,  defendant  a  foreign  corporaiion.']^^ 

III.  That  the  ■  defendant  Y.  Z.  is  a  foreign  corporation,  created 
by  and  under  the  laws  of  [here  indicate  State  or  nationality,  and 


95  The  words  "  assigned,  secreted 
or  disposed  of,"  as  employed  in  the 
statute,  held  not  to  have  separate, 
distinct  and  exclusive  meanings,  so 
as  to  make  the  allegation  "  disposed 
of "  insufficient  as  applicable  to  a 
transfer  of  the  title  to  property,  on 
the  ground  that  the  word  "  assigned  "' 
should  have  been  used.  Auerbach  v. 
Hitchcock,  28  Minn.  73,  9  N.  W.  Rep. 
79. 

The  intended  removal  of  its  plant 
from  New  York  to  New  Jersey  does 
not  show  that  a  corporation  intends 
to  defraud  its  creditors.  Davis  v. 
Reflex  Camera  Co.,  97  App.  Div.  73, 
89  N.  Y.  Supp.  587. 

As  to  what  is  sufficient  evidence  of 
concealment,  see  Mott  v.  Lawrence,  9 
Abb.  Pr.  196,  17  How.  Pr.  559; 
Frank  v.  Levie,  5  Robt.  599 ;  Denzer 
V.  Mundy,  5  Robt.  636;  Kipling  v. 
Corbin,  66  How.  Pr.  12. 

96  It  is  not  necessary  to  show  an 
intent  extending  to  all  of  the  defeiyi- 
ant's  property ;  such  a  disposal  of  any 
substantial  part  thereof  is  enough, 
if  leaving  defendant  insolvent.  Par- 
rott  V.  Mayer,  31  Misc.  50,  64  N.  \. 
Supp.  649;  Weiller  v.  Schreiber,  11 
Abb.  N.  C.  175;  Hyman  v.  Kapp,  22 
Wkly.  Dig.  310. 

But  under  the  Wisconsin  statute, 
an  affidavit  stating  that  the  defendant 
had  disposed  of  or  assigned  "  his 
property,  or  any  part  thereof,"  or  was 
about  to  do  so,  with  intent  to  defraud 
his  creditors,  was  held  insufficient. 
Goodyear  Rubber  Co.  ■;;.  Knapp,  61 
Wis.  103,  20  N.  W.  Rep.  651. 

A  statement  in  the  disjunctive,  that 
the  defendants  "  have  assigned "  .  .  . 
"  or  are  about  to  assign  "  held  imma- 
terial where  the  affidavit  otherwise 
showed   a    fraudulent    disposition   of 


property.      Rickerson   v.    Bunker,    26 
Misc.  383,  56  N.  Y.  Supp.  202. 

97  Allegation  of  a  disposal  intended 
to  delay  and  defraud  plaintiffs  instead 
of  the  defendant's  creditors  generally, 
held  sufficient,  it  appearing  from  the 
affidavit  that  the  plaintiffs  were  in 
fact  creditors.  Auerbach  v.  Hitch- 
cock, 28  Minn.  73,  9  N.  W.  Rep.  79. 

98  The  jurisdictional  facts  under 
Code  Civ.  Pro.,  §  1780,  must  clearly 
appear,  or  the  attachment  will  be  va- 
cated. Coolidge  V.  Am.  Realty  Co.,  91 
App.  Div.  14,  86  N.  Y.  Supp.  318; 
Ladenburg  v.  Com.  Bank,  87  Hun,  269, 
33  N.  Y.  Supp.  821. 

An  affidavit  was  held  to  sufficiently 
show  defendants  to  be  a.  foreign  cor- 
poration, where  deponent  alleged  his 
information  to  have  been  derived  from 
two  corporation  directories  specified, 
and  that  the  secretary  of  state  of  the 
foreign  state  had  telegraphed  that  the 
defendant  was  a  corporation  of  that 
state.  Steele  v.  Gilmour  Mfg.  Co.,  77 
App.  Div.  199,  78  N.  Y.  Supp.  1078. 
Where  affiant  alleged  personal  famili- 
arity with  the  transaction  upon  which 
the  action  was  based,  held  that  his 
allegation  on  personal  knowledge  that 
defendant  was  a  corporation  organ- 
ized under  the  laws  of  a  specified 
state  sufficiently  established  that  fact. 
Box  Board,  etc.,  Co.  v.  Vineennes 
Paper  Co.,  45  Misc.  1,  90  N.  Y.  Supp. 
836;  contra,  Am.  Trading  Co.  v. 
Bedouin  Steam  Nav.  Co.,  48  Misc.  624 
( agent's  allegation  of  personal  knowl- 
edge _  of  the  shipment  of  hemp  from 
Manilla  by  a  steamship  owned  by  de- 
fendant, lends  no  force  to  the  state- 
ment of  personal  knowledge  of  fact 
and  place  of  defendant's  incorpora- 
tion). 
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add  any  jm-isdictional  fact  necessary  and  not  already  alleged  or 
shown  by  a'duly  verified  complaint  annexed  and  referred  to,  for 
instance:  and  that  the  plaintiff  is  a  resident  of  the  county  of 

,  in  the  State  of  New  York,**"  or  if  the  plaintiff  is  a 
non-resident  or  foreign  corporation,  and  that  the  subject  of  the 
action,  viz.   \_state  what]  is  situated  within  this  State,  to  wit,  at 

: —  or,  that  the  contract  hereinbefore  alleged  was  made 
within  this  State,  viz.,  at  — or,  and  the  said  cause' of 

action  arose  within  this  State,^  to  wit  at  — and  if  any 

additional  facts  are  necessary  to  show  that  this  legal  concltision 
■is  well  founded,  state  them;  also,  if  the  plaintiff  is  a  foreign  cor- 
poration, and  the  transaction  shows  that  plaintiff  did  husinessi 
within  the  State,^^  that  plaintiff  duly  procured  from  the  Secretary 
of  State  of  the  State  of  ISTew  York  on  the  day  of  , 

19  ,  a  certificate  authorizing  it  to  do  business  in  the  State  of 
ISTew  York,  and  has  duly  paid  the  license  fee  and  procured  the 
receipt  therefor  required  by  law.]^ 

\^0r,  in  an  action  against  a  United  States  corporation.] 
III.  That  the  defendant  is  a  corporation  created  and  organized 
under  acts  of  the  Congress 'of  the  United  States  \_if  private  acts, 
give  title  and  citation] ,  and  having  its  principal  office  in  , 

and  not  in  this  State.* 

It   was    suggested   in   Randolph   v.  within  the  requirements  of  the  stat- 

Susque.  Water  Co.,  12  App.  Div.  479,  ute,  see  Vol.  I,  p.  526,  and  cases  cited 

42  N.  Y.  Supp.  411,  that  since  a  cer-  in  notes. 

tifioate  of  incorporation  is  a  matter  2  Such  fact  has  been  held  essential, 
of  public  record,  any  person  dealing  Sawyer  Lumber  Co.  v.  Bussell,  84 
with  the  corporation  may  be  pre-  Hun,  114,  41  N.  Y.  Supp.  1107. 
sumed  to  acquaint  himself  with  it  An  allegation  that  the  plaintiff,  a 
and  therefore  have  personal  knowl-  foreign  corporation,  is  "  duly  author- 
edge,  ized  to  transact  business  within  this 

»9  An  allegation  that  plaintiffs  are  state  "  sufficiently  shows  its  author- 
bankers  doing  business  in  the  city  of  ity.  Lumley  v.  Anatron  Chem.  Co., 
New  York  does  not  show  that  they  56  App.  Div.  174,  67  N.  Y.  Supp.  663. 
are  residents  of  the  State.  Ladenburg  But  the  authority  of  these  cases 
V.  Com.  Bank,  supra.  has  been  impaired  by  the  reasoning,  if 

1  Required  under  N.  Y.   Code   Civ.  not    directly    over-ruled,   by   Parmlee 

Pro.,  §  1780;  Oliver  v.  Heywood  Chair  Co.  v.  Haas,  171  N.  Y.  579    (holding 

Co.,    10   N.   Y.   Supp.   771;    Smith   v.  such  allegations  immaterial  where  an 

Union  Milk  Co.,  70  Hun,  348,  24  N.  Y.  arrest  had  been   obtained,   dependent 

Supp.  79;  aff'd,  143  J\.  Y.  622;  Selser  necessarily  upon  T)lamtiff's  showing  a 

Bros.   Co.   V.   Potter   Produce   Co.,  77  right  to  sue,  and  that  non-compliance 

Hun,  313,  28  N".  Y.  Supp.  428;  People  was  a  matter  of  defense  only). 

V.   St.   Nicholas  Bank,   44  App.  Div.  sRosenbaum  v.  Union  Pacific  Ry. 

313,  60  N.  Y.  Supp.  719,  30  Civ.  Pro.  Co.,  2  How.  Pr.    (N.  S.)   45.     An  at- 

30;   Merchants'  &  Mfg.  Co.  v.  Grand  tachment  cannot  issue  against  a  na- 

Trunk  Rw.  Co.,   11   Abb.  N.   C.   184;  tional  bank.      Van   Reed   «.   Peoples' 

and  Adams  v.  Penn.  Bank,  35  Hun,  Nat.  Bank,  173  N.  Y.  314;  Pacif.  Nat. 

393.  Bank  v.  Mixer,  124  U.  S.  721. 

la  As  to  what  is  "  doing  business," 
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[In  any  case-\  IV.  That  the  above  entitled  action  is  about  to 
be  commenced  for  the  above  stated  cause  and  the  annexed  lor, 
accompanying]  summons  therein  has  been  issued*  [or  otherwise 
state  the  condition  of  the  cause']. 

V.  That 'no  previous   application  for  an   attachment  of  said 
defendant's  property  has  been  made  in  this  action^  lexcept,  etc.]. 
[Jurat.]  [Signature.]   ^ 

[File  within  10  days  after  granting  of  warrant,  in  clerk's 
office.y 

FORM  No.  839. 
Affidavit  by  agent  or  attomeyJ 

[Title  of  court  and  cause.] 
[Venue.] 
A.  B.,  being  duly  sworn,  says : 

I.  That  for  years  last  passed  he  has  been  and  now  is  the 
manager  of  the  plaintiffs  business  at  ,  and  assuch  has  had 
general  charge  of  and  supervision  over  all  the  aifairs  connected 
therewith;  that  the  transactions  hereinafter  alleged  were  had  by 
deponent  with  the  defendant  and  deponent  has  personal  knowledge 
of  all  of  the  facts  which  are  not  herein  stated  to  be  alleged  on 
information  and  belief ;  that  the  plaintiff  was  in  no  way  personally 
connected  with  the  said  transactions  with  the  defendant,  and  'has 
had  no  dealings  with  defendant  except  through  deponent,  and  was 
at  all  the  times  thereof  absent  from  the  State  and  at 

II.  [As  in  preceding  Form;  in  negativing  counterclaims, 
allege  a.s  in  preceding  Form  ending  "  over  and  above  all  counter- 
claims known  to  plaintiff  and  deponent."  ^ 

[Continue  as  in  preceding  Form.] 

4  Tliis  is  usual  and  sufficient  (Stoe-  for  attachment.  See,  also,  Davis  v. 
ber   V.   Thudium,    44   Hun,    70 ;    Am.       Brooks,  4  Monthly  L.  Bui.  49. 

Exch.  Nat.  Bank  v.  Voisin,  Id.  85 ) ,  6  Failure   so  to  do  does  not  affect 

but  it  is  not  essential.    Maury  v.  Am.  validity  of  warrant  or  the  proceedings 

Motor   Co.,   25   Misc.   657,   56   N.  Y.  thereunder.      Lewis    v.    Douglass,    53 

Supp.  316,  and  cases  cited;   Belmont  Hun,  589,  6  N.  Y.  Supp.  888. 

V.  Sigua  Iron  Co.,  80  App.  Div.  537,  7  See    Hanson    v.    Marcus.    8    App. 

80  N.  Y.  Supp.  771.  Div.  318,  40  N.  Y.  Supp.  951. 

5  For  the  New  York  rule  requiring  s  To  leave  out  the  words  "  known 
this,  see  Form  817.  It  was  held  in  to  plaintiff  and  deponent "  does  not 
Pach  V.  Orr,  15  N.  Y.  Civ.  Pro.  176,  weaken,  but  strengthens  the  affidavit. 
17  St.  Rep.  767,  1  Supp.  760,  that  Lamkin  v.  Douglass,  27  Hun,  517; 
this  rule  did  not  apply  to  applications  Billwiller  v.  Marks,  21  Civ.  Pro.  162. 
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STATEMENTS  OF  ABSCONDING  AND  FRAUD,  ETC.,  SUITABLE  FOE 
PARAGRAPH  III  OF  FOREGOING  FORM  OP  AFFIDAVIT  TO 
OBTAIN   ATTACHMENT. 

FORM  No.  830. 
Allegation  that  defendant  is  about  to  depart.s 

[Insert  in  Form  828.J  — ■  III.  That  as  deponent  is  informed 
and  believes,  said  defendant  is  about  to  leave  this  State  in  a  very 
short  time,  and  take  with  him  his  family,  and  that  he  is  going  to 
[Europe],  and  that  the  sources  of  deponent's  information  are 
[specifying  them,  and  indicating  why  informant's  affidavit  is  not 
procured'] . 

That,  as  deponent  is  informed  and  believes,  said  defendant  has 
packed  up  a  large  amount  of  silver-ware,  and  other  valuables, 
which  said  defendant  is  about  to  take  away  with  him  out  of  this 
State,  and  which  are  the  property  of  said  defendant  [stating 
sources,  etc.,  as  above]. 

That,  as  deponent  is  informed  and  believes,  said  defendant  is 
making  arrangements  to  convert  other  portions  of  his  property 
into  cash,  with  the  intention,  as  deponent  verily  believes,  of  re- 
moving the  same  frbm  this  State,  and  in  particular  [etc.,  and 
stating  sources,  etc.,  as  above.] 

FORM  No.  831. 
Allegation  of  threat  to  assign  to  hinder  creditors.io 

[Insert  in  Form  828.]  — ■  III.  This  deponent  says,  that,  as  he 
verily  believes,  the  said  defendant  is  about  to  dispose  of  his '  prop- 
erty with  intent  to  defraud  his  creditors.  Deponent  has,  within 
the  past  three  or  four  weeks,  several  times  applied  to  the  defendant 

9  This  is  from  the  Form  used  in  lent  intent.  The  weight  of  authority, 
Brewer  v.  Tucker,  13  Abb.  Pr.  76,  in  a  conflict  of  cases,  is  to  the  eflfect 
there  held  insufScient  merely  for  not  that  allegations  consistent  with  an 
specifying  the  sources  of  information,  intent  to  make  a  lawful  assignment 
or  supplying  other  affidavits  from  are  not  enough,  but  a  threat  or  in- 
deppnent's  informants,  as  indicated  tention  to  make  an  unlawful  disposi- 
above.  tion  must  be  shown.     Compare  Boyd 

See    allegations    held    sufficient    in  v.   Miller,   69   N.    Y.   St.   Rep.    2,   34 

Stewart  v.  Lyman,  62  App.  Div.  182,  Supp.    1026;    Lukens   Iron  Mfg.    Co. 

70  N.  Y.   Supp.   936;    Fox   v.  Mays,  v.  Payne,  13  App.  Div.  11,  43  N.  Y. 

46  App.  Div.  1,  61  N.  Y.  Supp.  295;  Supp.    476;    National   Park   Bank   v. 

Stevens  v.  Middletown,  26  Hun,  470.  Whitmore,   104  N.  Y.   2^7,   6   Centr. 

Allegations   held  utterly   insufficient.  Rep.  361;   Durkin  v.  Paten,  97  App. 

Railings  V.  McDonald,  76  Acp.  Div.  Div.   139,   89  N.  Y.   Supp.   622;   An- 

112,  78  N.  Y.  Supp.  1040.  thony  v.  Stype,  19  Hun,  265;   Evans 

10  A  threat  to  make  an  assignment,  v.  Warner,  21  id.  574;  Ross  v.  Wigg, 
even  though  made  for  the  purpose  of  34  id.  192 ;  Gasherie  v.  Apple,  14  Abb. 
inducingcreditors  to  give  forbearance,-^  Pr.  64;  Wilson  v.  Britton,  6  td.  97; 
is  not  necessarily  evidence  of  fraudu-  Farwell  i;.  Furniss,  67  How.  Pr.  188. 
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to  pay  or  secure  said  debt ;  and  the  defendant,  on  the  day  of 

last,  promised  deponent  that  he  would  take  an  account 
of  his  stock,  and  show  plaintiffs  a  statement  of  his  affairs,  and  give 
them  security  on  his  stock'  the  next  day.  He  did  not  call  the  next 
day;  and  deponent,  on  the  day  of  _,  went  to  said 

defendant,  and  he  told  deponent  he  was  not  going  to  take  an 
account  of  stock  or  give  any  security ;  deponent  then  told  him  the 
plaintiffs  would  sue'him,  and  he  replied  that  he  would  pay  them 
twenty-five  cents  on  the  dollar  for  a  full  release,  and  if  they  would 
not  accede  to  that  he  would  put  his  property  out  of  his  name,  and 
he  Avould  make  an  assignment  preferring  others,  and  plaintiffs 
could  not  get  anything ;  and  he  would  go  right  on  doing  business 
under  somebody  else's  name. 

FORM  No.  832. 
Allegation  of  fraudulent  transfer  of  property.!! 

[Insert  in  Form  828.]  III.  That  the  defendants  have  assigned, 
secreted  and  disposed  of  their  property  with  intent  to  defraud  their 
creditors,  or  are  about  to  assign,  dispose  of  and  secrete  their  prop- 
erty with  the  like  intent. 

[Corroborating  affidavits  to  the  follotring  effect  were  annexed:'] 

I  spoke  to  defendant  Y.  Z.  yesterday,  at  ISTo.  street, 

in  .     He  told  me  that  his  firm  were  wholly  insolvent 

If   threats   are   relied   upon,   there  business    and    assets    for    an    undis- 

must  be  evidence  that  they  were  made  closed  amount,  and  disappearance  of 

by  the  defendant  or  by  a  person  au-  debtor,    lield    insufficient.      Mohlman 

thorized   to   speak   for    him.      Evans  Co.   v.   Landwehr,    87   App.    Div.    83, 

V.  Warner,  21  Hun,  574.  83  N.  Y.  Supp.  1073. 

!l  From  Catlin  v.  RicKetts,  91  N.  Y.  Disappearance  of  goods  unaccounted 

668.  for,    and    proposal    of    a    fraudulent 

If  the  facts  are  as  consistent  with  scheme,    held    enough.       Frankel     v. 

an  honest  intent,  fraud  may  not  be  Hays,  20  Wkly.  Dig.   417. 

inferred.    First  Nat.  Bank  v.  Wallace,  Pending    application    for    appoint- 

4  App.  Div.  382,  38  N.  Y.  Supp.  851 ;  ment   of   receiver,    coupled   with   un- 

Bernard  v.   Cohen,  27  Misc.   794,   58  usual  shipment  of  raw  material  by  a 

N.  Y.  Supp.  Supp.  363.  manufacturing  company,  not  enough. 

The  following  cases  on  the  question  Shuler  v.  Birdsall  Mfg.  Co.,   17  App. 

what    circumstances    in   transfers    of  Div.  228,  45  N.  Y.  Supp.  725. 

property  manifest  intent  to  defraud  As   evidence   of  intent  to   defraud, 

creditors,  may  aid  the  practitioner  in  imprudent      buying,      and      opening 

drawing  or  testing  affidavits.     COm-  branch   house   to   sell    out,    held   not 

pare    cases    in    arrest    on    the    same  enough.     Mack  v.  Jones,  31  Ted   Rep 

ground,  in  note  77  to  Form  943.  189. 

Large  sales  for  cash,  and  indispo-  Assignment  of  all  goods  without 
sition  to  disclose  condition  of  affairs,  actual  consideration,  not  enough, 
followed  by  an  assignment  for  benefit  Grosvenor  v.  Sickle,  2  N.  Y.  Supp.  40J 
of  creditors,  held  insufficient.  String-  28  Wkly.  Dig.  90. 
field  V.  Fields,  13  Daly,  171,  7  Civ.  Admission  of  insolvency,  and  state- 
Pro.   Eep.    (Browne)    356.      Sale   of  ment  of  intent  to  dispose  of  all  prop- 
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(luring  last  season,   and  prior  to  last,   and  knew  them- 

selves so  to  be,  and  had  no  idea  by  continuing  in  business  they 
could  pull  through. 

That  his  copartner  had  taken  about  dollars  worth  of  goods 

lately  from  the  copartnership  stock,  and  sold  the  same,  and  kept 
the  proceeds  to  himself,  so  that  the  same  could  not  be  found  or 
discovered  by  the  firm's  creditors,  and  had  also  lately  taken  moneys 
from  the  firm's  assets,  with  like  intent,  and  that  the  firm  had 
attempted  to  sell  goods  at  low  prices,  so  as  to  realize  on  the  same, 
and  hold  the  same  to  their  individual  use  in  such  a  way,  that  in 
case  of  their  failure,  which  they  shortly  apprehended,  they  would 
have  some  means  which  their  creditors  could  not  reach. 

[And  another  as  folloivs.-l  That  said  Y.  Z.  stated  this  day  to 
deponent  that  their  firm  was  about  to  fail,  and  were  insolvent  at 
the  time  they  purchased  the  goods  from  plaintiff;  that  they  had 
been  sued  by  his  brother  to  protect  himself ;  that  his  partner  had 
pocketed  over  dollars,   and  the  creditors  would  not  get  a 

cent,  and  that  goods  had  been  and  were  being  removed  by  his  part- 
ner, and  he  was  afraid  the  creditors  would  get  very  little. 

erty  lie  could,  not  enough.     Sill  Stove  on  the  defendant's  agreement  to  pre- 

Works  V.  Seott,  62  App.  Div.  566,  71  fer   them    in   case   of   failure,   not   a 

N.  Y.  Supp.   181.  fraud   on   other   creditors.     National 

Transfer  of  a  portion  of  his  prop-  Park  Bank  v.  Whitmore,   104  N.  Y. 

erty  without  consideration,  but  with-  297,  6  Cent.  Rep.  361   (overruling,  on 

out  showing  insolvency  at  the  time  this   point,    40   Hun,   499).     Contra, 

of  the  transfer,  or  that  the  property  Smith  v.  Craft,  11  Biss.  340. 

transferred    constituted    so    much    of  Omitting  in  general  assignment  to 

the   defendant's   property  that   insol-  prefer  wages  as  required  by  statute, 

venoy  resulted,   insufficient.     Parrott  held  not  enough.  Blackington  v.  Gold- 

r.  Mayer,  31  Misc.  50,  64  N.  Y.  Supp.  smith,  3  How.  Pr.   (N.  S.)   77. 

649.  Though  an  assignment  be  a  general 

Transfer  of  all  firm  assets  to  the  one  in  trust  for  creditors,  yet  fraud  in 

wife  of  a  partner  for  an  inconsidera-  fact  as   against  the  creditors  of  the 

ble    debt,    though    not    consummated,  assignor    furnishes    the    right    to   an 

held  enough.     Seckendorf  v.  Ketcham,  attachment.     Skinner  v.  Oettinger,  14 

67  How.  Pr.  526.  Abb.  Pr.  109;   Buhl  v.  Ball,  41  Hun, 

Payment  of  an  honest  debt,  while  61,  and  cases  cited, 
insolvent  and  in  violation  of  the  stat-^^         Mere  fact  of  assignment  with  pref- 
ute     of    another     State,    insufficient.  _  erenees,    and    that    the    goods    which 
Casola  V.  Vasquez,  147  N.  Y.  258.       "^^  plaintiff  had  just  sold  to  defendant 

Executing,    and    withholding    from  could  not  be  found  in  his  store,  held 

record,    transfers,    until    just    before  not  enough.     Struthers  v.  Hoffstadt, 

judgment,  and  continuing  to  act  as  19  Wkly.  Dig.  242. 
owner  meanwhile,  held  enough.    Allen  ~      Assignment,  with  fraudulent  pref- 

V.  Meyer,  7  Daly,  229.  erence    of    a    dormant    partner,    held 

Buying    without    disclosing    insol-  enough.     Claflin  v.  Hirsch,  19  Wkly. 

vency,  and  sale  in  the  ordinary  course  Dig.  249. 

of  business,  followed  by  a  general  Large  drafts  by  individual  mem- 
assignment,  not  enough.  Freeman  v.  bers  of  a  firm  on  the  firm  moneys  just 
Campbell,  1  N.  Y.  St.  Rep.  728.  before  assigning,  held  sufficient.    Vie- 

Preferring  in  a  general  assignment  tor  i\  Henlein,  34  Hun,  562  (compare 

particular  creditors  who  gave  credit  a  previous  decision  in   33  id.  549); 
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FORM  No.  833. 
Allegation  of  fraud  in  contracting  debt  and  disposing  of  property .12 

[Insert  in  Form  828. J — III.  That  the  defendant  has  been 
guilty  of  a  fraud  in  contracting  said  indebtedness,  as  deponent 
verily  believes,  and  has  assigned,  disposed  of  and  secreted  his 
property,  with  intent  to  defraud  his  creditors. 

Before  the  purchase  of  said  goods  to  wit,  on  or  about  the 
day  of  ,  19     ,  the  defendant,  in  order  to  induce  plaintiff 

to  sell  and  deliver  to  him  the  goods  in  question  on  credit,  stated 
to  deponent  that  he  was  doing  a  good  and  lucrative  business;  that 
he  was  worth  fully  dollars  over  all  his  debts  and  liabil- 

ities ;  that  he  did  not  owe  anything  at  all  to  his  relatives ;  and  that 
even  if  he  should  be  in  need  of  money  he  would  rather  go  to  any  of 
his  creditors  than  to  his  relatives,  and  that  rather  than  ask  his 
relatives  for  any  money  he  would  go  to  strangers.      Relying  upon 


Globe  Woolen  Co.  v.  Carhart,  67  How. 
Pr.  403. 

Transfer  of  interest  by  one  partner 
to  another,  held  sufficient.  Hirsch  v. 
Hutchison,  3  Civ.  Pro.  R.  (Browne), 
106. 

Making  general  assignment  for 
benefit  of  creditors,  which  is  con- 
structively fraudulent  by  reason  of 
powers  conferred  on  the  assignee 
which  may  delay  creditors,  but  there 
being  no  actual  fraudulent  intent,  is 
not  enough.  Milliken  v.  Dart,  26 
Hun,  24. 

But  an  assignment  which  appro- 
priates partnership  or  individual 
property,  contrary  to  the  respective 
rights  of  individual  or  partnership 
creditors,  is  sufficient  ground  as 
against  a  creditor  aggrieved.  Friend 
V.  Michaelis,  15  Abb.  N.  C.  354. 

Partnership  assignment,  giving 
preference  to  debts  of  a  firm  composed 
of  part  of  the  partners,  held  not 
fraudulent  within  the  rule.  Peckham 
V.  Mattison,  15  Abb.  N.  C.  367,  note 
(reviewing  cases  on  question  whether 
partnership  assignment  is  fraudu- 
lent) . 

Transfer  of  firm  assets  by  one 
partner  to  the  other,  and  assignment 
by  the  other,  with  preference  of  his 
individual  debts,  accompanied  by  his 
confession  of  judgment  to  his  indi- 
vidual creditors,  held  not  enough  to 
entitle  partnership  creditor  to  attach- 
ment. Gutman  v.  McNulty,  22  Wkly 
Dig.  241.  .  (Compare  105  N.  Y.  476.) 


12  The  authorities  are  not  agreed  as 
to  how  far  fraud  in  contracting  or 
incurring  the  liability  is  ground  for 
attachment  by  reason  of  such  fraud 
being  "  an  injury  to  personal  prop- 
erty." It  is  well  settled  that  an  effi- 
cient interference  with  the  owner's 
dominion  or  control  of  his  property, 
is  an  "  injury  to  property,"  within 
the  meaning  of  the  statute ;  although 
the  thing  itself,  or  subject  of  prop- 
erty, be  not  injured.  Thus  the  con- 
version or  embezzlement  of  securities 
is  an  injury  to  the  owner's  propei-ty 
in  them.  There  is  no  good  reason 
why  the  same  principle  should  not  be 
applied  to  a  case  where  one  is  in- 
duced to  part  with  his  money  or  goods 
by  false  representations;  and  upon 
this  view,  an  action  to  recover  a  sum 
of  money  only,  as  damages  for  such 
a  fraud,  is  within  this  section  of  the 
statute ;  and  to  this  effect  are  Stewart 
V.  Lyman,  62  App.  Div.  182,  70  N.  Y. 
Supp.  936  (purchase  of  worthless  se- 
curities) ;  Bogart  V.  Dart,  25  Hun, 
395  (action  to  recover  advances  made 
on  forged  paper)  ;  jjenedict  v.  Guar- 
dian T.  Co.,  58  App.  Div.  302,  68 
N.  Y.  Supp.  1082;  Campion  Card, 
etc.,  Co.  V.  Searing,  47  Hun,  237; 
Weiller  v.  Schreiber,  11  Abb.  N.  C. 
175  (action  for  damages  for  inducing 
purchase  or  sale  of  goods  by  fraud). 
To  the  contrary  is  Wittner  v.  Von 
Minden,  27  Hun,  234  (holding  that  in 
an  action  for  damages  for  fraud  in 
obtaining  goods,  attachment  could  not 
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this  and  upon  the  faith  thereof,  and  not  otherwise,  these  plaintiffs 
through  deponent  allowed  him  to  have  said  goods  on  credit.  De- 
ponent further  says  that  said  statements  of  the  defendant  were 
and  are  in  all  respects  false  and  untrue  when  he  made  the  same. 

On  the  day  of  ,  19     ?  the  said  defendant  made 

an  assignment  for  the  alleged  benefit  of  creditors,  dated  on  that 
day,  and  recorded  on  that  day  in  the  office  of  the  clerk  of  the  city 
and  county  of  New  York,  in  which  [here  ivere  concisely  stated 
leading  provisions  of  the  assignment,  showing  large  preferences  to 
wife  and  hrothers  for  alleged  horroived  money~\. 

Deponent  says  that  he  is  conversant  with  the  stock  of  merchan- 
dise owned  by  the  defendant  at  the  time  of  such  assignment,  having 
seen  it  this  morning;  that  deponent  knows  the  value  of  the  said 
stock,  having  been  in  that  business  for  about  ten  years ;  that  the 
said  stock  is  not  of  greater  value  than  about  dollars ;  that 

this  morning  defendant's  bookkeeper  stated  to  deponent  that  all 
the  outstanding  accounts  of  the  defendant  amounted  to 
dollars,  which  includes  good,  bad  and  doubtful  debts;  that  the 
defendant  had  about  dollars  in  merchandise  in 

That  the  whole  of  said  outstanding  accounts  and  other  assets 
will,  in  all  probability,  not  realize  more  than  sufficient  to  cover 
the  two  preferences  of  said  [wife  and  brothers]  ;  that  all  creditors 
will  be  left  remediless. 
« ^— _^_____^_^^_____ 

issue)  ;    and   Achelis   v.   Kalman,    60  of   one   scheme   to   defraud  creditors, 

How.    Pr.    491     (holding    apparently  the    fraud    in    contracting    the    debt, 

that    in    an    action    for    conversion,  even  on   the  view  that  it  is  not  in 

founded  on  plaintiff's  claim  that  he  itself  a  cause  of  action  on  which  at- 

had    rescinded    the    sale   because    in-  tachnient   may   issue,    is    proper   evi- 

duced  by   fraud,   defendant's   disposi-  denoe  of  the  intent  to  defraud  cred- 

tion    of   the    property    could    not   be  itors,  which  will   sustain  an  attach- 

ground  for  an  attachment,  although  ment    in    an   action   founded   on   the 

it  might  be   for   an   arrest).     These  contract,  or  for  a  conversion.     For  an 

latter  cases  are  probably  over-ruled.  instance,    see    Blake    v.    Bernhard,    3 

If  the  action  is  for  the  price  of  the  Hun,  397. 

goods  sold  an  attachment  is  obtain-  If  breach  of  contract  is  stated  as 

able,  although  the  complaint  contains  the  cause  of  action,  additional  allega- 

additional  allegations  charging  fraud  tions  in  the  complaint,  showing  fraud 

in  inducing  the  contract.    The  action  in  contracting  the  debt,  inserted  for 

continues  to  be  upon  contract.     See  the  purpose  of  avoiding  an  anticipated 

Whitney  v.  Hirsh,  39  Hun,  325 ;  Ho-  defense  —  such    as    unexpired    credit, 

boken   Beef   Co.   v.   Loeffel,   23    Abb.  or    a   bankrupt's    discharge  —  should 

N.  C.  93,  4  N.  Y.  Supp.  798,  16  Civ.  not  be  deemed  to  render  the  action 

Pro.  394.  any  the  less  an  action  on  contract. 

In  some  cases  the  doubt  arising  on  The  above  Form  is  adapted  from  an 
these  authorities  may  be  avoided  by  unreported  ease  in  which  the  attach- 
framing  the  complaint  for  conversion.  ment  was  sustained.  For  another 
In  cases  where  the  fraud  in  contract-  form  of  affidavit  to  fraud  in  contract- 
ing the  debt  and  a  fraudulent  disposi-  ing  debt  and  secreting  property  from 
tion  of  property  are  connected  as  part  creditors,  see  Akrest. 
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Deponent  verily  believes  that  defendant  at  the  time  he  obtained 
said  goods  from  plaintiff,  was  already  insolvent  and  knew  himself 
to  be  so,  and  fraudulently  concealed  that  fact  from  these  plaintiffs. 
That  as  far  as  deponent  has  been  able  to  leam^  his  liabilities 
amount  to  upwards  of  dollars,  and  that  the  greater  part 

of  them  are  for  purchases  of  merchandise,  consisting  of  , 

which  the  defendant  has  bought  within  the  last  three  or  four 
months,  and  none  of  which  are  paid  for.  Deponent  further  says 
that  as  regards  the  dollars  preference  to  the  wife  of  the 

defendant,  the  defendant,  in  the  presence  of  deponent,  on  or  about 
March  ,  19     ,  stated  to  this  plaintiff  that  he  had  received 

from   [name],  a  brother  of  his  wife,  dollars  to  help  him, 

the  defendant,  in  business,  and  that  the  money  was  part  of  his 
business  capital,  and  not  his  wife's  money,  and  he  distinctly  said 
that  the  money  was  his  own  and  in  his  business,  which  made  his 
capital  so  much  larger.  Nevertheless  he  now  prefers  his  vsdfe  for 
the  amount  in  the  assignment,  falsely  claiming  it  to  be  a  loan  by 
the  wife  to  him. 

[Corroborating  affidavits  ivere  added.'] 

FORM  No.  834. 
tTndertaking  on  attachment.is 

[Title  of  court  and  action.'] 

Whereas,  the  above-named  plaintiff  has  applied,  or  is  about  to 
apply  in  the  above  entitled  action,  for  a  warrant  of  attachment 
against  the  property  of  the  above-named  defendant,  Y.  Z.,  in  one 
of  the  cases  provided  by  law  :•** 

Now,  T1IEEE.FOBE,*  we,  the  undersigned,^^  C.  D.,  of  No. 
street,  in  the  city  of  ,  and  county  of 

State  of  New  York,  and  E.  F.,  of  No.  street   in  the 

town  of  _  and  county  of  ,  and  State  aforesaid,  do 

hereby  jointly  and  severally  undertake,  pursuant  to  the  statute, 
that  if  the  above-named  defendant  Y.  Z.  [or,  defendants  or  either 

13  Deposit  cannot  be  aoeepted  in-  fluous  and,  possibly,  embarrassing, 
stead.     Bate   «.  McDowell,  48  N.  Y.       The  advantage  of  inserting  any  recital 

■P/tI   •         r  i-  1  i  -i     XT.         \l  ^°.  constitute  conclusive  evidence  of 

14  It  IS  not  essential  to  recite  the       the  fact  recited 

ground  of  the  application;  and  since  15  It  is  not  essential  that  nlaintiff 

the  enactment  of  §  642  of  the  Code  of  sign  this  undertaking,  nor  that  there 

Civil   Procedure,  which  declares  that  be  more  than  one  surptv   if  tho  court 

it  IS  no  defense  to  an  action  on  an  or  judge  accepts  it  without    N  Y  Code 

undertaking,     that    a    warrant    was  Civ.  Pro.,  §  Sll  •  s   p    as 'tn  nb'inHfr 

granted  improperly,  it  may  be  better  Pierse  v.  Miles, '.5  Mont    549-   6  Pan' 

to  omit  any  detailed  recital  as  super-  Rep.    347.     In  the   first   department 
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of  them],  recovers  judgment,^"  or  if  the  warrant  is  vacated,"  the 
plaintiff  will  pay  all  costs,^*  which  may  be  awarded  to  said  de- 
fendant [or,  defendants  —  or,  either  of  them] ,  and  all  damages 
which  he  [or,  they]  may  sustain  by  reason  of  the  attachment,  not 
exceeding  the  sum  of  [at  least  two  hundred  and  fifty]  dollars." 
[Date.l  [Signature.] 

[Acknowledgment,,  as  in  Form  822,  of  this  volume;  Affidavits 
of  sufficiency  as  in  Forms  823 ;  Approval,  as  in  Form  824.] 

[Justification  if  required,  as  in  volume  I,  Chap.  I,  Art.  XXV, 
on  Undertakings,  pp.  480,  etc.] 


SECTION  II. 


THE   WARRANT   AND   ITS    ENFORCEMENT. 


FORMS. 


I.  The  waeeant. 

835.  Warrant  of  attachment. 

836.  Notice    of    motion    or    order    to 

show   cause   upon    application 
to  amend  warrant. 

837.  Order  amending  warrant  by  re- 

ducing amount. 

838.  Warrant   of   attachment  on   the 

ground  of  wrongful  conversion 
of  public  moneys. 


II.   Levy  and  custody. 

839.  Inventory  of  property  attached. 

840.  Oath  of  appraisers. 

841.  Return  to  attachment. 

842.  Order  requiring  sheriff  to  return 

an  inventory. 

843.  Appointment  of  keeper. 

844.  Order  peVmitting  plaintitf  to  ex- 

amine defendant's  books  of  ac- 
count in  the  hands  of  the 
sheriff. 


the  .judge  should  always  require  two 
sureties,  or  a  surety  company.  Gold- 
mark  V.  Magnolia  Metal  Co.,  28  App. 
Div.  264,  51  N.  Y.  Supp.  68. 

16  This  includes  final  judgment  on 
appeal.  Bennett  v.  Brown,  20  N.  Y. 
99. 

17  This  clause'  would  not  be  implied 
if  not  expressed.  Waterfield  v.  Wil- 
ber,  7  West.  Rep.  864. 

If  the  action  is  discontinued  before 
defendant's  appearance,  the  sureties 
are  liable.  Straus  v.  Gilhou,  80  App. 
Div.  50,  80  N.  Y.  Supp.  180. 

Partial  vacating  not  a  breach. 
Sheldon  v.  Sabin,  4  Civ.  Pro.  Rep.  4; 
Lee  V.  Homer,  37  Hun,  634  (holding 
that  the  sureties  are  liable  for  costs 
where  the  complaint  has  been  dis- 
missed upon  motion  of  the  defendants, 
although  the  warrant  has  not  been 
vacated). 

18  Baere  v.  Armstrong,  26  Hun,  19, 
20  (holding  that  in  no  event  can  the 

76 


sureties  be  held  liable  for  more  than 
the  difference  between  the  amount 
paid  by  the  principal  for  costs  or 
damages  and  the  sum  specified  in  the 
undertaking). 

As  to  what  costs  and  expenses  will 
be  allowed  as  against  the  sureties,  see 
Northrup  v.  Garrett,  17  Hun,  497; 
Tyng  V.  Am.  Surety  Co.,  69  App.  Div. 
137,  74  N.  Y.  Supp.  502;  aff'd,  174 
N.  Y.  166. 

19  The  court  has  power  to  require 
further  security.  Manda  v.  Etienne, 
13  App.  Div.  237,  43  N.  Y.  Supp. 
194;  Whitney  v.  Deniston,  2  Supm. 
Ct.  (T.  &  C.)  471;  and  volume  I  of 
this  work,  p.  476.  One-tenth  the 
amount  of  the  demand  is  sometimes 
required,  in  analogy  to  the  rule  as 
to  arrest.  Bamberger  v.  Duden,  9 
N.  Y.  St.  Rep.  986.  See,  also,  Guest 
V.  Lowther,  84  App.  Div.  462,  82 
N.  Y.  Supp.  1015. 
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845.  Affidavit  to  obtain  order  under 

attachment  to  open  safe  de- 
posit box. 

846.  Affidavit   of    attorney    for    same 

purpose. 

847.  Order  to  show  cause  thereon. 

848.  Order  to  open  safe  deposit  box. 

849.  Notice  of  attachment  to  bind  real 

property. 

III.    Pbopeety,  etc.,  in  hands  of 

THIKD  PEBSON. 

850.  Certificate    by    sheriff    to    copy 

of  attachment;  and  notice  to 
third  person  of  levy  on  prop- 
erty in  his  hands.  General 
Form. 
851-3.  Statements  of  particular  prop- 
erty attached,  suitable  to  he 
inserted  in  the  foregoing  Form. 
Interest  in  estate  of  decedent. 
Funds  in  hands  of  brokers. 
The  same;  another  Form. 

854.  Certificate   admitting  possession 

of  funds  of  the  debtor. 

855.  Certificate  of  no  property,  etc. 

856.  Certificate  claiming  lien,  but  de- 

nying the  defendant's  owner- 
ship. 

857.  Affidavit  to  falsity  of  certificate, 

or  refusal  to  make  certificate. 

858.  Order  to  appear  to  be  examined 

as  to  property  of  debtor  under 
attachment. 

859.  The    same;    in   the    case    of   an 

officer  of  a  corporation  or  as- 
sociation. 

860.  The      same; — another      Form; 

special  directions  as  to  ex- 
amination, and  books  and 
papers. 

861.  Certificate  of  referee  to  refusal 

to  answer. 

862.  Affidavit  in   corroboration. 

863.  Affidavit,    order    and    undertak- 

ing, when  necessary  to  sue  in 
name  of  sherifT  in  aid  of  at- 
tachment. 

864.  Bond    to    indemnify    the    sheriff 

on  his  levying  an  attachment 
on  property  in  the  possession 
of  a  third  person. 

865.  Undertaking    necessary   to   hold 

goods  in  the  hands  of  a  carrier 
by  water,  acting  in  good  faith. 

866.  Undertaking   necessary   to   seize 

goods  in  the  hands  of  a  car- 
rier by  water,  acting  in  good 
faith. 


IV,    Intekvention   of  third  person 

CLAIMING  THE  PROPEBTY. 

A.    Property  other  than  vessels. 

867.  Affidavit  of  third  person's  claim 

to  property  levied  on. 

868.  Notice  by  sheriff  to  plaintiff,  of 

claim  to  attached  property 
(other  than  a  vessel),  and  of 
calling  jury  to  try  such  claim. 

869.  Subpoena     to     witnesses     before 

sheriff's  jury. 

870.  Subpoena  duces  tecum. 

871.  Subpoena  ticket. 

872.  Oath     of    jurors     on     claim    to 

property  levied  on. 

873.  Oatli    of    witness    on    claim    to 

property  levied  on. 

874.  Inquisition  of   jury  upon  claim 

to  property  levied  on. 

875.  Undertaking  by   plaintiff  to  in- 

demnify sheriff  for  levying  on 
property  other  than  a  vessel 
or  cargo. 

876.  Undertaking  on  behalf  of  claim- 

ant to  secure  possession  of 
attached  property. 

B.   Vessel. 

877.  Affidavit    of    claimant     (or    his 

agent)  of  a  vessel  attached. 

878.  Order   appointing   appraisers   of 

domestic  or  foreign  vessel. 

879.  Appraisal   of   vessel   or   interest 

therein. 

880.  Oath  of  appraisers  of  vessel. 

881.  Undertaking     by     third     person 

claiming  release  of  domestic 
vessel. 

882.  Order  releasing  domestic  vessel. 

883.  Undertaking  by  plaintiff  to  pre- 

vent release  of  foreign  vessel. 

884.  Order  releasing  foreign  vessel. 

885.  AfKdavit  of  defendant  to  obtain 

release  of  foreign  vessel  wheii 
attachment  has  been  vacated, 
after  undertaking  given. 

886.  Undertaking  by  defendant  to  ob- 

tain release  of  foreign  vessel 
after  attachment  has  been  va- 
cated, but  plaintiff's  undertak- 
ing has  not  been  discharged. 

887.  Order  for  sale  of  foreign  vessel, 

where  plaintiff's  undertaking 
has  not  been  discharged,  nor 
he  indemnified. 

888.  Affidavit  by  joint  owner,  or  his 

agent,  to  obtain  sale  of  foreign 
or    domestic    vessel    not    duly 
/    claimed  by  third  person. 
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V.    Sale  and  proceeds. 

889.  Affidavit  to  obtain  sale  of  foreign 

or  domestic  vessel  attached 
and  not  duly  claimed  by  any 
third  person. 

890.  Affidavit  to  obtain  order  for  sale 

of  perishable  property  or  prop- 
erty expensive  to  keep. 

891.  Notice    of   motion    or    order    to 

show  cause  thereon. 


892.  Order  for  sale  of  perishable  prop- 

erty or  property  expensive  to 
keep. 

893.  Order  that  sheriff  pay  into  court 

proceeds  made  on  attachment. 

894.  Order   that   sheriff   pay   over   to 

defendant  or  his  assignee  sur- 
plus proceeds. 


FORM  No.  835. 
Warrant  of  attachment.20 

The  People  of  the  State  of  New  York  to  the  sheriff  of  the 
county  of  [or,  except  in  the  N.  Y.  City  Court^^  to  the 

sheriff  of  any  county  of  said  State]  : 

Whereas,  an  application  has  been  made  to  the  undersigned  by 
the  plaintiff  A.  B.,  for  a  warrant  of  attachment  against  the  prop- 
erty of  Y.  Z.,  defendant,  and  it  satisfactorily  appearing  to  me  by 
the  affidavit  of  M.  E".,  verified  the  day  of  ,  19     , 

and  by  the  summons  and  verified  complaint  in  this  action,^^  that 
the  action  is  brought  to  recover  a  sum  of  money  only,^*  as  damages, 
for  breach  of  contract,  express  or  implied,  other  than  a  contract  to 
marry  \^or,  for  wrongful  conversion  of  personal  property  - —  or, 
for  an  injury  to  person  —  or,  property,  in  consequence  of  negli- 
gence —  or,  fraud  —  or  other  wron,gful  act~\  f^  and  that  a  cause 


20  Under  N.  Y.  Code  Civ.  Pro., 
§  638,  application  for  a  warrant  of 
attachment  may  be  made  em  parte  to 
a  judge  of  the  court,  or  to  any  county 
judge,  i.  e.,  this  application,  although 
em  parte,  must  be  made  to  a  judge  of 
the  court  in  which  the  action  is  com- 
menced, and  not  to  a  juage  of  any 
other  court  except  a  county  court. 
Hence  this  rule  controls  the  applica- 
tion of  the  rules  as  to  ea>  parte  orders 
laid  down  in  volume  I,  pp.  99-100, 
and  the  restriction  of  applications  to 
a  county  judge  for  ordinary  ex  parte 
orders  to  a  judge  of  the  county  where 
the  action  is  triable  or  the  attorney 
resides,  seems  inapplicable. 

21  N.  Y.  Code  Civ.  Pro.,  §  338.  _ 

22  Eecite  the  complaint  if  it  is  to 
be  relied  upon  as  establishing  any 
fact.  People  v.  St.  Nicholas  Bank, 
44  App.  Div.  313,  60  N.  Y.  Supp.  719, 
30  Civ.  Pro.  30.  , 

23  The  ground  must  be  recited 
briefly    (N.   Y.   Code   Civ.   Pro..  641; 


N.  Y.  Gen.  Rules  No.  13)  ;  and  it  is 
well  not  to  state  it  more  narrowly 
than  it  actually  is,  as  a  motion  to- 
vacate  can  be  opposed  by  new  papers 
only  on  the  ground  recited  in  the  war- 
rant. Except  for  the  express  require- 
ment of  the  statute  and  rule,  the  re- 
cital would  not  be  necessary.  Mayor,, 
etc.  V.  Genet,  63  N.  Y.  646 ;  s.  P.,  Tes- 
sier  V.  Crowley,  16  Nebr.  369,  17  id. 
207;  King  v.  Board,  7  W.  Va.  701. 
An  incomplete  recital  is  not  a  fatal 
defect,  where  the  affidavit  is  sufficient. 
Van  Camp  v.  Searle,  79  Hun,  134,  29 
N.  Y.  Supp.  757;  aff'd,  147  N.  Y.  150. 

It  is  at  least  doubtful  whether  more- 
than  one  ground  for  the  attachment 
can  be  recited  in  the  warrant.  See 
dissenting  opinion  in  Fox  v.  Mays,  46 
App.  Div.  1,  61  N.  Y.  Supp.  295. 

24  A  mistake  in  stating  the  charac- 
ter of  action  will  not  vitiate  the  war- 
rant. Fox  V.  Mays,  46  App.  Div.  1, 
61  N.  Y.  Supp.  295. 
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of  action  therefor  exists  against  said  defendant,  and  in  favor  of 
the  plaintiff,  for  the  sum  stated  in  said  affidavit,  dollars 

[and  interest  from  the  day  of  ,  19      ]  ;  [and  if  on 

contract,  and  that  the  plaintiff  is  entitled  to  recover  said  sum  over 
and  above  all  counter-claims  known  to  him]  ; 

And  that  the  defendant  is  a  foreign  corporation  f^ 
[Or,  and  that  defendant  is  not  a  resident  of  the  State;] 
[Or,  and  that  defendant  is  a  natural  person  and  a  resident  of  • 
the  State,  anil  has  departed  therefrom,  with  intent  to  defraud  his 
creditors,  and  to  avoid  the  service  of  a  summons,^®  or  keeps  himself 
concealed  therein  with  the  like  intent  ;]^^ 

[or,  and  that  defendant  has  removed  —  or,  that  defendant  is 
about  to  remove  —  his  property  from  the  State,  with  intent  to 
defraud  his  creditor?;]^ 

[Or,  and  that  defendant  has  assigned,  disposed  of,  or  secreted 
— or,  that  said  defendant  is  about  to  assign,  dispose  of,  or  secrete — 
his  property,  with  intent  to  defraud  his  creditors;]^* 

And  the  plaintiff  having  also  given  the  undertaking  required 
by  law; 

You  AEE  HEREBY  COMMANDED  to  attach  and  safely  keep  so 
inuch^"  of  the  property  \^'ithin  your  county^^  which  the  said  de- 
fendant Y.  Z.  has  [or,  if  there  are  several,  say,  which  the  said 
defendants  AV.  X.  and  Y.  Z.,  or  either  or  any  of  them  have],  or 
which  he  [or,  they,  or  either  or  any  of  them]  may  have  at  any 

26  It  is  not  necessary  to  also  recite  in     the     conjunctive,     as     they     are 

that  plaintiff  is  a  resident  or  that  the  necessarily  inconsistent.     Johnson   v. 

cause   of   action   arose   in  the   State,  Buckel,  65  Hun,  601,  20  N.  Y.  Supp. 

though    the   affidavit    must   show    it.  566.     It   seems  the  warrant  may  re- 

iNfeury   r.   Am.   Motor   Co.,   25   Misc.  cite  an  actual  disposition  of  some  and 

657,  50  N.  Y.  Supp.  316.  an  intent  to  dispose  of  the  balance. 

26  The  intent  may  be  stated  in  the  Johnson  v.  Buckel,  supra. 
conjunctive.      Hall    v.    Anderson,    17  29  A  recital  is  sufficient  vchich  states 
Misc.  270,  40  N.  Y.  Supp.  354.  that    defendant    "has    assigned,    dis- 

27  These  grounds  may  be  stated  in  posed  of  or  secreted  his  property  with 
the  disjunctive.  Garson  r.  Brumberg,  intent,"  etc.  Smith,  etc.,  Co.  v.  Wilson 
75  Hun,  336,  26  N.  Y.  Supp.  1003;  76  Hun,  565,  28  N.  Y.  Supp.  212;' 
Williams  v.  Eightmyer,  88  Hun,  372,  Sturz  v.  Fisher,  15  Misc  410  36  N  y' 
34    N.    Y.    Supp.     826;     Stewart    v.  Supp.  893. 

Lyman,   62  App.  Div.   182,  70  N.  Y.  30  As  a  means  of  ascertaining  the 

Supp.    936.      Or    in   the   conjunctive.  amount  of  the  fund,  the  sheriff  may 

Delaney  v.  Bouse,  91  App.  Div.  437,  doubtless  levy  on  the  whole,  although 

86  N.  Y.  Supp.  880.  the  statute,  as  now  expressed,  limits 

28  A  warrant  is  defective  that  re-  the  warrant  to  a  direction  to  attach 
cites  that  defendant  "  has  removed  or  and  keep  so  much  only  as  may  be 
is  about  to  remove,"  etc.    Under  such  necessary. 

a,  recital  no  ground  is  stated.     Cronin  31  A  sheriff  cannot  execute  an  at- 

V.  Crooks,  143  N.  Y.  352.     It  may  be  tachment    out    of    his    own    county, 

amended  (see  next  Form).    It  is  also  Matter  of  Tilton,  19  Abb.  Pr.  50. 
defective  if  it  alleges  the  two  grounds 
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time  before  final  judgment^*  in  this  action,  as  will  satisfy  the  said 
plaintiff's  demand  of  [with  interest  from  the  said 

day  of  ,  19     ],  with  costs  and  expenses;  and  that  you 

proceed  herein  in  the  manner  and  make  your  return  within  the 
time  prescribed  by  law.^* 

Witness  :  Hon.  [here  name  any  justice  of  the  Supreme  Court, 
if  the  cause  in  which  the  warrant  is  issued  is  in  that  court,  add- 
ing:'] justice  of  our  said  court  \^or,  if  the  cause  is  in  the  N.  Y. 
City  Court,  name  any  judge  thereof,  adding,  judge  of  our  said 
court],  at  the  County  Court  House  [or,  the  City  Hall]  in  , 

this  [date  of  issue]  day  of  ,  19     . 

[Signature  of  judge, ^'^  and  initials  of  title.] 
[Signature  and  office  address  of], 

Attorney  for  plaintiff. 
[Deliver  original  warrant  to  sheriff. ]^^ 

FORM  No.  836. 
Notice  of  motion  or  order  to  show  cause  upon  application  to  amend  warrant.** 

[After  the  u^ual  recitals:]  for  an  order  [or,  why  an  order 
should  not  be  granted]  amending  said  warrant  of  attachment 
[state  in  luhat  particular,  as:]  by  substituting  the  word  "and" 
for  "  or  "  in  the  clause  in  the  said  warrant  in  which  the  grounds 
therefor  were  recited,  so  that  as  amended  it  would  read  [state]. 

32  Lynch  v.  Crary,  52  N.  Y.  181,  14  ineflfeetive  to  obtain  a  priority  over 
Abb.  Pr.   (N.  S. )  85.  an  original  warrant  delivered  there- 

33  Return  day  need  not  be  men-  after.  Niagara  Grape  Market  Co.  v. 
tioned.  Genin  i\  Tompkins,  12  Barb.  Wygant,  1  App.  Div.  588,  37  N.  Y. 
2C5;  Westphal  v.  Sherwood,  69  Iowa,  Supp.  486. 

364,  28  N.  W.  Rep.  640.  36  The  court   has  power  to  permit 

As  to  the  time  of  return,  see  N.  Y.  an  amendment  of  the  warrant,  to  cor- 

Code  Civ.  Pro.,  §§  23,  712,  3343.  rect   an   inadvertent  error    (Stone  v. 

31  By  N.  y.  Code  Civ.  Pro.,  §  641,  Pratt,  90  Hun,  39,  35  N.  Y.  Supp.  519, 

the   warrant   must  be   subscribed  by  25  Civ.  Pro.  Rep.  176),  6r  to  reduce 

the  judge  and  by  the  plaintiff's  attor-  the  amount   (Sulbacher  v.  Cawthra  & 

ney.     The  omission  of  the  signature  Co.,  14  Misc.  545,  36  N.  Y.  Supp.  8, 

of  the  attorney  makes  the  warrant  ir-  aff'd  on  opinion  below,  148  N.  Y.  755) , 

regular  and  void.     Lassen  v.  Burt,  46  or  to  cure  the  defect  of  omitting  to 

Misc.  582,  92  N.  Y.  Supp.  796.      But  recite  the  ground  of  the  attachment 

the    omission    may    be    supplied    by  (King  v.  King,  59  App.  Div.  128,  08 

amendment.     Kissam  v.  Marshall,  10  N.    Y.    Supp.    1089;    again,    68    App. 

Abb.  Pr.  424.  Div.  189,  74  N.  Y.  Supp.  119). 

[Within  ten  days  after  granting  of  The  attachment  is  not  void  because 

warrant,  file  affidavits.     N.  Y.   Code  the  grounds  are  improperly  stated  in 

Civ.  Pro.,  §  639.      And  within  thirty  the  alternative,  but  it  is  an  irregu- 

days  after  granting  of  warrant  serve  larity  which  does  not  affect  the  yalid- 

summons     personally     or    commence  ity  of  the  attachment  until  it  is  for 

publication,  if  summons  had  not  leen  that  cause  vacated.     Rogers  v.  Inger- 

previously  served.      Id.,  §  538.1  soli,    103   App.    Div.   490,   93   N.   Y. 

35  Retention  of  original  by  justice,  Supp.  140. 
and  delivery  of  a  copy  to  sheriff,  held 
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Or,  by  inserting  therein  a  statement  of  the  ground  of  the  at- 
tachment in  these  words :  [stoiJe] . 

FORM  No.  837. 
Order  amending  warrant  of  attachment  by  reducing  the  amount  therefor.37 

Oedeeed,  that  the  plaintiff's  said  motion  to  amend  said  war- 
rant of  attachment  by  reducing  the  same  to  the  sum  of 
dollars  be  and  the  same  is  hereby  granted,  and  that  said  warrant 
of  attachment  granted  in  this  action  on  the  day  of  , 

19  ,  be  and  it  is  hereby  amended  so  as  to  reduce  the  amount 
thereof  to  the  sum  of  dollars. 

FORM  No.  838. 

Warrant   of  attachment   on  the  ground   of   wrongful  conversion  of  public 

moneys.38 

\^Address  as  in  last  Form.] 

Whereas,  an  application  has  been  made  to  the  judge  signing 
this  warrant,  by  the  people  of  the  State  of  New  York,  plaintiffs, 
for  an  attachment  against  the  property  of  W.  M.  T.,  defendant, 
in  an  action  for  wrongfully  obtaining  money  belonging  to  the 
county  of  ~New  York,  and  upon  such  application,  it  duly  appearing 
by  [the  verified  complaint  in  this  action,  and  by]  affidavit,  that  a 
cause  of  action  exists  in  said  action  in  favor  of  the  said  plaintiffs 
against  said  defendant,  for  the  recovery  of  ,  with  interest 

thereon  from  the  day  of  ,  19      ;  and  the  said  affi- 

davit specifying  the  amount  of  the  said  claim,  and  the  grounds 
thereof ;  and  that  the  said  defendant  has  wrongfully  obtained  and 
received  money  and  property  belonging  to  the  county  of  New  York, 
and  has,  while  holding  a  public  office,  wrongfully  converted  money 
belonging  to  the  county  of  TTew  York;  [and  the  said  plaintiffs 
having  also  given  the  undertaking  required  by  law:^®"] 

Wow  Yotr  AEE  HEEEBY  COMMANDED  that  you  attach  and  safely 
keep  all  the  property  of  the  said  defendant  W.  M.  T.  within  your 
county,  or  so  much  thereof  as  may  be  sufficient  to  satisfy  the  plain- 
tiff's said  demand  of  ,  with  interest  as  aforesaid  [o?%  as 
expressed  in  Code  of  Civ.  Pro.,  §  641,  attach  and  safely  keep  so 

37  From  Sulzbacher  v.  Cawthra,  148  39  As  to  the  necessity,  however,  of 
N.  Y.  755.  such  undertaking   in   actions  by  'the 

38  Substantially  the  Form  used  in  people,  or  by  other  public  bodies  see 
People  V.  Tweed,  63  N.  Y.  194.  N.  Y.  Code  Civ.  Pro.,  §§  640   1990 
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much  of  the  property  within  your  county  as  the  said  defendant 
W.  M.  T.  has,  or  which  he  may  have,  at  any  time  before  final 
judgment  in  this  action,  as  will  satisfy  the  plaintiff's  said  de- 
mand], together  with  costs  and  expenses,  and  that  you  proceed 
hereon  in  the  manner  and  make  your  return  within  the  time  pre- 
scribed by  law. 

[Tesfe  and  signatures  as  in  Form  835.] 

II.     LEVY  AND   CUSTODY. 

FORM  No.  839. 
Inventory  of  property  attached. 

[^Title  of  court  and  action.] 

The  undersigned  M.  N.,  sheriff  of  county,  and  O.  P. 

and  Q.  R.,  two  disinterested  freeholders  of  said  county,  hereby 
certify  that  the  following  is  a  true  inventory  of  all  the  property 
levied  upon  by*"  the  said  sheriff,  under  a  warrant  of  attachment, 
issued  in  the  above  entitled  action  by  G.  H.,  a  justice  of  the 
Court   [or^  county  judge  of  the  county  of  ],  dated  the 

day  of  ,   19     ,  together  with  a  statement  of  the 

books,  vouchers  and  other  papers  taken  into  the  custody  of  said 
sheriff  under  said  warrant,  and  the  estimated  value  of  each  parcel 
of  real  property  and  of  each  article  of  personal  property  attached, 
and  also  a  true  statement  of  such  articles  of  the  personal  property 
as  are  perishable,  as  the  same  has  been  appraised  by  us  [list  of 
items  of  personal  property,  setting  estimated  value  opposite  each, 
and  in  case  of  real  property,  a  description  of  it,  stating  the  esti- 
mated value  of  each  parcel,  or  of  the  interest  of  the  defendant 
therein'] . 

And  we  further  certify  that  the  said  is  perishable 

property.] 

[Date.]  [Signatures.] 

[File  within  five  days  after  levy,  in  the  office  of  the  county  cleric 

of  th&  county  where  the  property  is  attached.^^] 

40  As  to  deflniteness  of  description,  heyden   v.   Gary,   38   How.  Pr.   367; 

and  supplying  defects  by  parol,  or  by  Pumphrey  v.  Raflferty,  5  Ky.  L.  Rep. 

amendment,  see  Dunn  v.  Arkenburgh,  &  J.  765;  Moore  v.  Kidder,  55  N.  H. 

48  App.  Div.  518,  62  N.  Y.  Supp.  861,  488. 

aff'd,    165    N.    Y.    669;    Laughlin    v.  41 N.  Y.  Code  Civ.  Pro.,  §  654.    The 

Hawley,  9  Colo.  170,  11  Pae.  Rep.  46;  attachment,  however,  is  to  be  filed  in 

Sanford  v.  Pond,  37  Conn.  588 ;  Silver  the  office   of  the  clerk  of  the  court 

Bow  Mining,  etc.,  Co.   v.  Lowery,   5  (§  639). 
Mont.  618,  6  Pac.  Rep.  62;   Vander- 
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FORM  No.  840. 
Oath  of  appraisers. 

[Entitle  in  the  cause,  unless  indorsed  on  the  return.] 

0  P  and  Q.  R.,  being  each  severally  duly  sworn,  eacli  for 
himself 'says,  that  he  will  well  and  tnily  make  a  full  and  just 
inventory,  and  well  and  truly  appraise  the  property  of  the  de- 
fendant Y  Z.  in  the  above  entitled  action,  levied  upon  by  the 
sheriff  of  the   [city  and]   county  of  ,  by  virtue  of  the 

warrant  of  attachment  issued  in  the  above  entitled  action,  accord- 
ing to  the  best  of  his  ability. 

[Jurat.]  [Signatures.] 

FORM  No.  841. 
Return  to  attaehinent.*2 

[Venue.] 

I,  M.  ]Sr.,  sheriff  of  the  county  of  ,  hereby  certify  and 

return,  that  by  virtue  of  the  within  attachment,  I  have  seized  and 
taken  into  my  possession  the  property  of  the  defendant  within 
named,  specified  in  the  inventory  hereto  annexed,  and  appraised 
the  property  therein  specified  at  the  sums  mentioned  in  the  an- 
nexed inventory. 

[Date.]  [Signature.] 

FORM  No.  842. 
Order  requiring  sheriff  to  make  inventory .*3 

[Name  of]  Court  [or,  if  court  order]    At  a  Special  Term,  [etc., 

as  in  Form  820,  p.  1174 

of  this  volume]. 

Upon  reading  and  filing  the  annexed  affidavit  of  A.  T.,  verified 

,  whereby  proof  is  made  of  the  neglect  of  , 

sheriff  of  the  county  of  ,  to  return  an  inventory  of  the 

property  attached  by  him  under  the  warrant  of  attachment  issued 

herein  on  or  about  the  day  of  >  19     >  now  on  motion 

of  A.  T.,  attorney  for  plaintiff  [or,  defendant]  : 

42  When  the  warrant  of  attachment  under  the  warrant,  as  against  junior 
has  been  vacated  or  annulled,  the  attaching  creditors.  Tuck  v.  Man- 
sheriff  must  imiTiediately  file  it  in  the  ning,  63  Hun,  345,  17  N.  Y.  Supp. 
clerk's  office,  with  a  return  of  his  pro-  915,  22  Civ.  Pro.  Rep.  94,  aff'd,  137 
eeedings  thereon.  Code  Civ.  Pro.,  N.  Y.  630.  Compare  Pietsch  v.  Som- 
§  712.  Otherwise  the  sheriff  is  not  mers,  31  App.  Div.  255,  53  N.  Y. 
authorized  to  return  the  warrant,  and  Supp.  438. 

his    return    of    it   to    the    clerk,    as  43  Under  N.  Y.  Code  Civ.  Pro.,  §  681, 

merged   in   the   judgment  entered  in  application    for    this    order    may    be 

the  action  and  execution  issued  there-  made  by  either  party  ea>  parte  to  the 

upon,   will   not   defeat   a   levy  made  court  or  a  judge  thereof. 
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Oedeked,  that  said  sherijBP  return  an  inventory  thereof  [within 
ten  days  after  service**  of  a  copy  of  this  order]. 

l^Date,  and  signature  of  judge,  with  initials  of  title.] 
[Or,  if  court  order]    Enter:    [signature  of  judge  hy  initials 

of  name  and  title.] 

FORM  No.  843. 
Appointment  of  keeper.45 

I  hereby  constitute  and  appoint  you  keeper  of  all  [designating 
the  articles],  by  virtue  of  a  warrant  of  attachment  wherein 
is  plaintiff,  and  said  ,  defendant.     You  are,  therefore, 

authorized  and  required  to  safely  keep  the  same  in  custody  of  the 
law  until  otherwise  ordered  by  me. 

[Signature  of] 

[Date.]  '  Sheriff. 

[Address.] 

FORM  No.  844. 

Order  pennitting  plaintiff  to  examine  defendant's  books  of  account  in  the 

hands  of  the  sheriff.46 

[After  appropriate  recitals.] 

Oedeeed,  That  the  sheriff  of  the  county  of  forthwith 

permit  the  plaintiff  herein,  or  his  representative,  to  examine  any 
books  which  he  now  has  or  may  hereafter  get  into  his  possession 
under  the  attachment  issued  in  this  action,  so  far  as  may  be  neces- 
sary to  discover  property  upon  which   said  attachment  may  be 

levied.*^ 

FORM  No.  845. 

Affidavit  to  obtain  order  under  attachment  to  open  debtor's  safe  deposit  box.4S 

[Title  of  court  and  action.] 
[Venue.] 

M.  ]Sr.,  of  ,  being  sworn,  says: 

That  he  is  deputy  sheriff  of  the  [city  and]  county  of  , 

and  as  such  had  placed  in  his  hands  by  the  sheriff  of  said  county 

44  See  Vol.  I,  Form  No.  223.  fejidants'  books  on  the  ground  that  it 

46  From  Connor  «.  Parker,  114  Mass.  might  be  construed  as  a  direction  to 

331;   sheriflf's  duty  to  keep  is  stated  break  open  a  safe  or  destroy  property. 

in  N.  Y.  Code  Civ.  Pro.,  §  614.  48  This    and    the    three     following 

46  A  plaintiiT  has  such  right,  under  Forms  are  from  United  States  v. 
leave  of  court.  Brooke  v.  Foster,  20  Graff,  67  Barb.  304 ;  less  fully,  4  Hun, 
Abb.  N.  C.  200.  634. 

47  From  the  order  in  Krooks  v.  Wise  Compare  Hall  v.  Brooks,  89  N.  Y. 
Co.,  31  Abb.  N.  C.  46,  where  the  court  33,  holding  that  the  court  cannot  by 
struck  out  a  provision  directing  the  order  require  a  third  person  to  de- 
sheriff  to  take  possession  of  the  de-  liver  to  the  sheriff  the  attached  fund. 
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for  execution,  on  the  day  of  ,  19     ,  a  warrant  of 

attachment  against  the  property  of  the  defendant  L.  G.,  issued 
by  of  the  court,  bearing  date  said  day  of 

,19     ,  on  the  application  of  the  plaintiff,  ; 

that  in  obedience  to  said  warrant  and  the  direction  of  said  sheriff, 
deponent  attempted  to  attach  property  of  said  defendant  believed 
to  be  in  safe  No.  ,  of  the  Co.,  of 

That  for  that  purpose  he  proceeded  on  the  morning  of  said 
day  of  ,  to  the  premises  of  said  company,  where, 

as  he  was  informed  by  plaintiff's  attorney,  and  verily  believes,  the 
defendants  have  rented  safe  or  box  ISTo.  ,  and  have  valuable 

property  deposited  therein.  That  deponent  then  and  there  served 
a  copy  of  said  warrant  of  attachment  on  M.,  the  treasurer  of  said 
company,  at  the  same  time  showing  him  said  original  warrant, 
and  demanded  entrance  behind  the  iron  grating  in  said  premises 
which  shut  off  the  safes  or  lock  boxes,  of  which  said  safe  or  box 
N'o.  ,  is  one,  which  was  denied  by  said  treasurer.     That 

deponent  then  demanded  access  to,  and  the  contents  of,  said  safe 
or  box  ISTo.  ,  of  said  treasurer,  which  was  denied.     That 

said  grating  was  securely  fastened  and  bolted  and  said  safe  or  box 
locked,  and  deponent  was  unable  to  enter  behind  the  grating  or 
open  said  safe  without  the  consent  of  said  treasurer  or  using 
physical  force  to  break  open  said  grating  and  safe.  That  de- 
ponent then  demanded  of  said  treasurer  a  certificate  of  the  prop- 
erty of  said  defendant  held  by,  deposited  with  or  in  the  possession 
of  said  trust  company,  which  was  refused  by  said  treasurer,  and 
no  information  in  regard  thereto  given  by  him  to  deponent. 

Deponent  says  that  for  the  above  reason  he  has  not,  as  yet,  had 
physical  possession  of  said  safe  or  lock  box  ISTo.  ",  or  its 

contents. 

[Jurat.]  [Signature.! 

FORM  No.  846.  ^ 

AfSdavit  of  attorney  for  same  purpose. 
[Title  of  court  and  action.] 

A.  T.  being  duly  sworn,  says : 

That  he  is  the  attorney  ffir  the  plaintiff  in  the  above  action. 

That  summons  was  issued  herein  and  delivered  to  the  sheriff 
for  the  service  of  the  day  of  19 

That  thereupon  attachment  against  the  property  of  defendant 
was  duly  issued  out  of  this  court  to  the  sheriff  of  said  county  for 
execution,  bearing  date  the  dav  of  19 

Deponent  further  says,  that  on  the  day  of'  '        19 

an  indictment  was  found  against  the  defendant  by  the  grand  jurr 


PROVISIONAL    REMEDIES. VIII.    ATTACHMENT.  1211 

of  the  United  States  for  the  southern  district  of  New  York,  in 
the  second  circuit,  for  smuggling  goods  into  the  port  of  ISew 
York,  and  about  that  time  defendant  left  this  city  and  took  up  his 
residence  in  Montreal,  in  Canada.  That  plaintiff's  attorney  en- 
deavored to  find  said  G.,  and  in  his  endeavor  to  that  end  had 
communication  with  the  United  States  consul  at  Montreal  in 
regard  to  G.,  and  upon  the  day  of  ,  19     ,  received 

from   said   consul   a  telegram,    dated   Montreal   the  day  of 

,   19     ,    stating  that  L.   G.  had  executed   a  power  of 
attorney  to  his  wife,  I.   G.,  to  withdraw  certain  deposits  from 
company,    of  street    in  ,    number    of 

safe  or  deposit,  .     That  deponent  verily  believes  that  the 

safe  or  lock  box  'No.  ,   referred  to  in  the  affidavit  of 

deputy  sheriff  M.,  in  this  action,  is  the  identical  safe  referred  to 
in  said  telegram  and  is  rented  by  the  defendant  herein. 

Deponent  further  says,  that,  owing  to  the  inability  of  the  sheriff 
to  have  access  to  said  safe,  the  same  is  liable  to  be  opened  by  the 
defendant  or  those  acting  under  him  at  any  moment,  and  the  con- 
tents thereof  abstracted,  to  the  great  injury  of  the  plaintiffs  and 
loss  of  their  security  herein. 

That  to  enable  the  sheriff  to  have  access  to  said  safe  and  con- 
tents, the  order  of  the  court  is  requisite,  and  the  same  should  be 
granted  as  soon  as  possible  and  within  the  time  which  would  be 
required  to  apply  for  the  same  on  regular  notice  of  motion,  and 
that  a  stay  or  iniunction  against  any  one  but  said  sheriff  haying 
access  to  said  safe,  in  the  meantime,  is  required  to  protect  plain- 
tiff's interests. 

Deponent  further  says,  that  the  defendant  herein  has  not  yet 
been  served  with  the  summons  herein,  nor  has  his  appearance 
been  entered  [and  that  no  previous  application,  etc.;  see  Form 
817. 

[Jurat]  [Signature.] 

FOBM  No.  847. 

Order  to  show  cause  thereon. 

[Title  of  court  and  action.] 

On  the  annexed  affidavit  of  M.  N.  and  A.  T.,  and  the  papers 
filed  and  the  proceedings  had  in  this  action,  and  on  such  further 
affidavits  as  the  court  may  hereafter  permit  the  plaintiffs  to  use 
on  this  motion. 

Let  the  company  of  ,   show  cause,   before 

a  Special  Term  of  this  court.,  to  be  held  at  in 

on  the  day  of  ,  19     ,  at         o'clock  in  the         noon. 
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or  as  soon  thereafter  as  counsel  can  be  heard,  why  they  should  not 
give  the  sheriff  of  the  [city  and]  county  of  access  to  safe 

E"o.  ,  of  said  company,  and  possession  of  the  contents 

thereof,  under  the  warrant  of  attachment  herein,  or  why  they 
should  not  deliver  to  said  sheriff  whatever  property  of  the  de- 
fendant, L.  G.,  said  company  may  have  in  its  custody  or  posses- 
sion, or  deliver  to  said  sheriff  a  certificate  of  such  property,  or 
why  said  sheriff  should  not  break  open  said  safe  to  obtain  access 
to  and  possession  of  its  contents,  or  why  such  other  or  further 
relief,  as  to  the  court  may  seem  proper,  should  not  be  granted  to 
said  plaintiff  and  said  sheriff  in  the  premises. 

And  in  the  meantime,  and  until  the  determination  by  the  court 
of  the  motion  raised  by  foregoing  order  to  show  cause ; 

Oedeeed,  that  the  company,   of  ,  its  officers 

and  agents,  be  and  they  hereby  are  enjoined  and  restrained  from 
permitting  any  person,  except  the  sheriff  of  the  [city  and]  county 
of  ,  or  his  deputy  acting  under  the  attachment  heretofore 

issued  in  this  action,  to  have  access  to  or  obtain  possession  of  any 
portion  of  the  contents  of  safe  or  lock  box  IN"©.  ,  of  said 

company,  or  any  safe  of  said  company  leased  to  or  used  by  the 
defendant  herein,  L.  G. 

{^Signature  of  judge.] 

FORM  No.  848. 
Order  to  open  safe  deposit  box. 

[^Title  and  recitals  as  usual.l 

Oedeeed,  that  the  motion  to  vacate  the  attachment  herein  be 
and  the  same  is  hereby  denied;  and  the  sheriff  of  the  county  of 
,  is  hereby  directed  to  open  the  tin  box  now  in  his  cus- 
tody and  possession,  not  permitting  counsel  or  agents  of  either 
party  to  this  action  to  be  present,  and  safely  keep  all  property  and 
evidence  of  debt  liable  to  attachment  therein  foimd,  and  deliver 
to  the  defendant,  or  his  authorized  agent,  all  private  papers,  mem- 
oranda, invoices,  and  correspondence,  if  any  be  found  therein, 
and  all  articles  not  liable  to  attachment. 

And  the  order  made  herein  on  the  day  of  19 

dire-^tinq;  the  company  of  ,  to  show  cause  why  the 

sheriff  should  not  have  access  to  safe  ISTo.  of  said  com- 

pany, and  possession  of  the  contents  thereof,  under  the  said 
attachment  issued  in  this  action,  or  why  said  companv  should  not 
deliver  to  the  sheriff  whatever  property  of  the  defendant,  L.  G., 
said  company  may  have  in  its  possession  or  custody,  or  why  said 
company  should  not  deliver  to  the  sheriff  a  certificate  of  such 
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property,  or  why  said  sheriff  should  not  break  open  said  safe  to 
obtain  access  to  and  possession  of  its  contents,  or  why  such  other 
relief  as  to  the  court  might  seem  proper  should  not  be  granted  to 
the  plaintiffs  and  said  sheriff,  having  come  on  duly  to  be  argued, 
it  is,  after  reading  and  filing  the  additional  papers  used  on  the  last 
mentioned  motion,  namely,  said  order  to  show  cause  and  the  affi- 
davits of  J.  M.,  and  E.  H.  S.,  respectively,  on  which  the  same  was 
obtained,  and  the  further  afiidavit  of  J.  M.,  dated  the  day 

of  ,  19     ,  used  on  behalf  of  plaintiffs,  and  the  affidavit 

of  W.  G.  L.,  president  of  the  company, 

Further  ordered,  that  the  sheriff  of  the  [city  and]  county  of 
,  be  and  he  hereby  is  directed  to  open  safe  E'o.  ,  in 

the  vault  of  said  company,  at  E'o.  street,  in  , 

by  such  means  as  he  finds  necessary,  with  least  injury  thereto 
possible,  not  permitting  counsel  or  agents  of  either  party  to  this 
action  to  be  present;  and  that  he  take  from  said  safe  and  safely 
keep  all  property  and  evidence  of  debt  liable  to  attachment  herein 
found  therein,  and  deliver  to  the  defendant,  or  his  authorized 
agent,  all  private  papers,  memoranda,  invoices,  and  correspond- 
ence, articles  and  papers  not  liable  to  attachment,  if  any  there  be, 
found  in  said  safe. 

{^Signature  of  judge.] 

FORM  No.  849. 
Notice  of  attachment  to  tind  real  property.*9 

l^Title  of  court  and  action,  stating  names  of  all  the  parties.] 

Notice  is  hereby  given,  that  in  an  action  which  has  been  com- 
menced in  this  court,  by  the  above-named  plaintiff,  against  the 
above-named  defendant,  upon  [here  briefly  indicate  nature  of 
cause  of  action^  for  instance]  a  promissory  note  made  by  the  de- 
fendant, a  warrant  of  attachment  against  the  property  of  the  de- 
fendant Y.  Z.  was  duly  issued  on  the  day  of  ,  19     , 

49  Required  by  N.  Y.  Code  Civ.  Pro.,  of  the   real   estate   attached.      Cases 

§  649,  subd.  1,  §  1217;  Van  Camp  v.  cited,  supra. 

Searle,  79  Hun,  134,  29  N.  Y.  Supp.  Sale  under  a,  judgment  in  the  ac- 

757,  aflF'd,  147  N.  Y.  150.     The  clerk  tion  relates  back  to  the  time  of  the 

should  note  the  hour  and  minute  of  attachment.     Van  Camp  v.  Searle,  79 

filing,  as  priority  may  depend  on  that.  Hun,   134,  29  N.  Y.  Supp.  757,  alf'd, 

Compare   Id.,    §§    649   and   697,   and  147  N.  Y.  150. 

Vol.  I,  p.  53 ;  Burkhart  v.  McClellan,  See,  as  to  validity  of  an  attachment 

15   Abb.   Pr.   243,   note;    Rodgers   v.  issued  from  a  U.   S.  court,  although 

Bonner,  45  N.  Y.  379,  aflF'g  55  Barb.  no   notice   was    filed    in   the   county, 

9;  Wilson  v.  Kelly,  31  Hun,  75;  s.  p.,  Beardslee  v.  Ingraham,  183  N.  Y.  411. 

Lament  v.  Cheshire,  65  N.  Y.  30.  50  See  Briggs  v.  Hodgdon,  78  Maine, 

The  sheriff  need  not  take  possession  514,  7  Atl.  Rep.  387. 
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and  delivered  to  the  sheriff  of  county  for  execution.     The 

amount  of  the  plaintiff's  claim,  as  stated  in  the  said  warrant,  is 

dollars    [with    interest   from   the  day   of 

19  J,  and  expenses  and  costs.  The  real  property  levied  upon, 
under  said  warrant  of  attachment,  is  [the  defendant's  interest  in 
premises"]  described  as  follows:  All  that  certain  lot  [giving 
particular  description,  as  in  a  convey ance].^^ 

[Signature  and  office  address  ofl 

[Date.]  Attorney  for  plaintiff. 

[File^^  in  office  of  cleric  of  county  luhere  property  is  situated, 
■ivith  direction  to  clerk  as  to  indexing.  See  Form  523,  Vol.  I, 
p.  895.] 

III.  PKOPERTY,  ETC.,  IN  HANDS  OF  THIRD  PERSON. 

FORM  No.  850. 

Certificate  by  sheriff  to  copy  of  attachment;  and  notice  to  third  person  of  levy 
upon  property  in  his  hands  —  General  Forni.54 

I  hereby  certify  the  within  to  be  a  true  copy  of  the  original  war- 
rant of  attachment,  as  issued  to  me  in  'the  within  mentioned  action, 
and  that  the  attachment  of  which  the  within  is  a  copy,  is  now  in 


51  Any  assignable  interest  is  bound. 
N.  Y.  Code  Civ.  Pro.,  §  645.  Includes 
vendee's  interest  in  a  contract  to  pur- 
chase, under  which  he  is  in  possession. 
Higgins  V.  McConnell,  130  N.  Y.  482. 
Also  a  widow's  dower  before  its  ad- 
measurement. Latourette  »:.  Latou- 
rette,  52  App.  Div.  192,  65  N.  Y. 
Supp.  8.  See  also  Sheridan  v.  House, 
4  Abb.  Ct.  App.  Dec.  218,  and  cases 
cited  in  note. 

B2  The  notice  should  include  only 
the  property  actually  to  be  affected 
by  the  judgment,  and  should  include 
only  the  property  attached.  Fitzger- 
ald V.  Blake,  42  Barb.  513. 

If  it  includes  property  not  attached 
it  is  inoperative  as  to  such  property. 
Id. 

A  notice  which  merely  described 
the  property  attached  as, "  all  the  real 
property  of  the  defendant  B.,  or  in 
which  she  may  have  an  interest,  situ- 
ate in  Chenango  county,"  held,  to 
be  a  nullity.  J  affray  v.  Brown,  17 
Hun,  575.  As  to  effect  of  omitting 
description,  see  also  Warren  v.  Dick, 
17  Nebr.  241,  22  N.  W.  Rep.  462. 

53  See  Davis  Sewing  Mach.  Co.  v. 
Whitney  (Mich.,  1886),  28  N.  W. 
Rep.  674.      It  is  a  part  of  the  sher- 


iff's duty  to  file  the  notice,  and  if  he 
omits  so  to  do,  after  promising,  he  is 
liable.  Lewis  v.  Douglass,  53  Hun, 
587,  6  N.  Y.  Supp.  888. 

54  The  statute  requires  delivery  of  a 
certified  copy  of  the  warrant,  and  is 
not  satisfied  by  delivery  of  a  copy  of 
the  warrant,  merely  indorsed  "  a 
copy,"  without  signature.  Courtney 
V.  Eighth  Ward  Bank,  154  N.  Y.  688, 
5  Anno.  Cas.  155;  People  v.  St.  Nicho- 
las Bank,  44  App.  Div.  313,  60  N.  Y. 
Supp.  719;  Weil  v.  Gallun,  75  App. 
Div.  439,  78  N.  Y.  Supp.  300. 

The  sheriff's  neglect  to  serve  copies 
on  the  person  in  charge  of  property 
is  an  _  irregularity  not  affecting  the 
jurisdiction;  and  leave  to  serve  nunc 
pro  tunc  may  be  given  to  meet  a  mo- 
tion to  vacate  the  attachment  on  that 
ground.  Lawrence,  J.,  Davis  v.  Brooks, 
not  reported;  s.  P.,  Adams  v.  Speel- 
man,  39  Hun,  35. 

As  to  the  effect  of  leaving  a  copy 
of  the  warrant,  in  ease  of  property, 
etc.,  in  the  hands  of  a  third  person, 
without  the  notice,  see  Miles  17.  Brown, 
38  N.  Y.  Super.  Ct.  400. 

In  support  of  the  general  principle 
of  attaching  goods  or  credits  in  the 
hands  of  third  persons,  by  a  simple 
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my  hands,  and  that  by  it  I  am  commanded  to  attach  alP''  the 
property,  real  and  personal,  including  money  and  bank  notes  [and 
things  in  action]  of  the  within  named  defendant  Y.  Z.  \_or,  if 
there  are  several,  say,  of  the  defendants  W.  X.  and  Y.  Z.,  as 
co-partners  doing  business  under  the  firm  name  of  X.  and  Z.,  or 
otherwise,  and  of  either  —  or,  any  —  of  them] ,  within  my  county 
(except  articles  exempt  from  execution),  which  he  has  [or,  which 
they  or  either  or  any  of  them  have],  or  which  he  [or,  they  or 
either  or  any  of  them]  may  have  at  any  time  before  final  judg- 
ment in  the  action,  and  to  take  into  my  custody  all  books  of  ac- 
count, vouchers,  and  other  papers^^  relating  to  such  personal  prop- 
erty, debts,^^  credits  and  effects,  remittances  and  advances  of  said 
defendant  [or,  said  defendants,  or  either  or  any  of  them],  to- 
gether with  all  evidences  of  title  of  said  defendant  [or,  of  said 
defendants,  or  either  or  any  of  them],  to  such  real  property;  and 


service    of    a    notice,    see    Miller    v. 
United  States,  11  Wall.  268,  298. 

55  See  note  30  to  Form  No.  835. 

56  This  language  ( taken  from  2 
R.  S.,  3,  §  8)  was  held  not  to  include 
correspondence.  Hergman  v.  Dettle- 
bach,  11  How.  Pr.  46. 

57  As  to  what  debts  may  or  may  noi 
be  attached,  see  the  following  cases: 

Excelsior  Co.  v.  Cosmopolitan  Co., 
80  Hun,  592,  30  jST.,  Y.  Supp.  557,  rev'd 
on  another  point,  154  N.  Y.  772  (a 
debt  depending  on  a  contingency  which 
may  never  happen  cannot  be  at- 
tached). 

Wehle  V.  Conner,  83  N.  Y.  231 
(moneys  of  defendant  collected  on  ex- 
ecution against  third  person  in  sher- 
iff's hands;  but  no  formal  notice  on 
levy  is  necessary  in  such  a  case). 
Compare  22  Am.  L.  Reg.  (N.  S.)  665, 
671. 

Kelly  V.  Roberts,  40  N.  Y.  432.  A 
debt  due  defendant  may  be  attached 
notwithstanding  a  promise  made  to 
defendant  by  the  debtor  to  pay  it  to 
a  third  person,  there  being  no  trust  or 
agency  for  the  third  person,  and  the 
latter  having  no  notice  of  the  prom- 
ise; s.  P.,  Kelly  V.  Babcock,  49  N.  Y. 
318.  Compare  Freund  v.  Importers 
&  Tr.  Nat.  Bank,  12  Hun,  537,  540. 

But  otherwise  where  a  trust  has 
been  created.  Rogers  Loco.  Works  v. 
Kelly,  19  Hun,  399,  aff'd,  88  N.  Y. 
234;  s.  P.,  Hurd  v.  Farmers'  Loan  & 
Trust  Co.,  63  How.  Pr.  314. 

But  if  the  money  is  liable   to  be 


recalled  at  any  time  by  the  depositor 
(defendant)  it  is  subject  to  attach- 
ment. Lynch  v.  Crary,  34  N.  Y. 
Super.  Ct.  461,  rev'd  on  another  point, 
52  N.  Y.  181. 

The  certification  of  a  cheek  drawn 
upon  a  bank  does  not  exempt  the  de- 
posit from  attachment  while  the  check 
is  outstanding  in  the  drawer's  hands, 
unless  shown  to  have  come  into  the 
hands  of  a  iona  fide  holder.  Gibson 
V.  Nat.  Park  Bank,  98  N.  Y.  87. 

As  to  what  "  property,  debts,  cred- 
its and  effects  "  may  be  reached,  see 
the  following  cases : 

Simpson  v.  Jersey  City  Contr.  Co., 
165  N.  Y.  193,  31  Civ.  Pro.  Rep.  286 
(interest  of  defendant  in  stock  of  an- 
other foreign  corporation  pledged 
within  the  State ) . 

Westervelt  v.  Phelps,  171  N.  Y.  212 
(funds  in  the  hands  of  indorsers  of 
bill  of  lading,  after  repayment  of  ad- 
vances ) . 

Amberg  v.  Manhattan  L.  Ins.  Co., 
171  N.  Y.  314  (a  matured  policy  upon 
husband's  life  payable  to  wife,  may 
be  attached  for  wife's  debt). 

Johnston  v.  Stimmel,  89  N.  Y.  117 
(proceeds  of  sale  of  mortgaged  prem- 
ises), compared  with  Trnttf^r  v.  Le- 
high Ziiic  &  Iron  Co.  (N.  J.,  1886), 
2  Cent.  Rep.  737  (money  ordered  to  be 
paid  into  court). 

Hall  V.  Sampson,  35  N.  Y.  274; 
Michelson  v.  Fowler,  27  Hun,  1.59 
(mortgagor's  interest  in  chattel  in  his 
possession ) . 
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that  all  such  property,^®  debts,  credits  and  effects,  and  all  rights 
and  shares  of  stock,  with  all  interest  and  profits  thereon,  and  all 
dividends  thereon  or  therefrom  [and  all  bonds,  promissory  notes, 
and  other  instruments  for  the  payment  of  money^*]  of  the  said 
defendant  [or,  of  said  defendants,  or  either  or  any  of  them]  now 
in  your  possession  or  under  your  control,  are,  and  those  which 
may  come  into  your  possession,  or  under  your  control,  will  be 
liable  to  said  warrant  of  attachment,  and  are  hereby  attached  by 
me ;  '^  and  you  are  hereby  required  to  deliver  all  such  moneys, 
bank  notes,  books,  vouchers,  papers,  debts,  credits,  effects,  evi- 
dences of  title  to  real  property,  shares  of  stock,  interest,  profits, 
and  dividends  thereon  [and  all  bonds,  promissory  notes  and  other 
instruments  for  the  payment  of  money] ,  and  all  property  capable 
of  manual"^   delivery,   into  my  custody  without  delay.     And  I 


A  legacy  due  from  an  executor  may 
be  attached.  Cummings  v.  Garvin,  65 
Me.  301. 

Also  money  deposited  with  clerk  of 
court  in  lieu  of  undertaking.  Dun- 
lop  V.  Patterson  F.  Ins.  Co.,  74  N.  Y. 
145. 

As  to  what  may  not  be : 

A  debt  owing  by  a  foreign  corpora- 
tion to  a  non-resident.  Douglass  v. 
Phoenix  F.  Ins.  Co.,  138  N.  Y.  209; 
Blanc  %l  Tennessee,  etc.,  Co.,  2  App. 
Div.  248,  37  N.Y.  Supp.  906.  Or  by 
a  non-resident  to  another  non-resident. 
Carr  v.  Corcoran,  44  App.  Div.  97,  60 
N.  Y.  Supp.  703. 

Goldzier  v.  Young,  1  City  Ct.  84 
(money  in  receiver's  hands). 

Otherwise  of  a  receiver  of  a  for- 
eign corporation  appointed  in  the 
State  of  its  creation.  Dunlop  v.  Pat- 
terson F.  Ins.  Co.,  74  N.  Y.  145. 

Eemmey  v.  Gedney,  1  City  Ct.  28 
( salary  of  public  officer ) .  See,  also, 
Columbian  Institute  v.  Cregan,  11  Civ. 
Pro.   Rep.   87. 

Lawrence  v.  Bank  of  Republic,  35 
N.  Y.  320;  Matter  of  True,  4  Abb. 
N.  C.  90,  s.  c.  as  Matter  of  Freel,  55 
How.  Pr.  386;  Matter  of  Foley,  10 
Daly,  4;  Throop  Grain  Cleaner  Co. 
V.  Smith,  3  How.  Pr.  (N.  S.)  290  (pro- 
ceeds of  sale  of  assigned  property). 

Equitable  interest  of  a  beneficiary 
under  a  trust  is  not  subject  to  attach- 
ment. Fisk  V.  Park,  77  App.  Div. 
422,  79  N.  Y.  Supp.  327. 

Money  of  a  debtor,  deposited  in  a 
bank  by  another  in  the  name  of  the 
latter,  to  whom  the  bank  has  given 
credit  therefor,  is  not  subject  to  at- 


tachment. Greenleaf  v.  Mumford,  4 
Abb.  Pr.  (N.  S.)  130,  50  Barb.  543, 
35  How.  Pr.  148. 

58  Shares  owned  by  a  non-resident 
defendant  in  the  stock  of  a  foreign 
corporation  cannot  be  levied  on  under 
an  attachment,  though  the  officers  of 
the  corporation  are  within  the  State, 
engaged  in  carrying  on  the  corporate 
business  here.  Plimpton  v.  Bigelow, 
93  N.  Y.  592,  13  Abb.  N.  C.  173.  But 
see  Winslow  v.  Fletcher,  53  Conn.  390, 
4  Atl.  Rep.  250;  People's  Bank  v. 
Gridley,  91  111.  457,  8  Repr.  76.  Con- 
tra, if  the  stock  is  in  this  State,  under 
pledge.  Simpson  v.  Jersey  City  Contr. 
Co.,  165  N.  Y.  193. 

Nor  bonds  executed  by  a  railroad 
company,  and  in  the  hands  of  its 
agents,  to  be  negotiated  for  its  use. 
Coddington  v.  Gilbert,  17  N.  Y.  489. 

59  A  check  being  an  "  instrument 
for  the  payment  of  money,"  must  be 
attached  by  i  manual  seizure.  Casper 
V.  Wallace,  50  X.  Y.  Super.  Ct.  147, 
afl'd,  101  N.  Y.  649. 

60  The  property  attached  does  not 
have  to  be  specified  (O'Brien  v.  M.  & 
T.  Ins.  Co.,  56  N.  Y.  52;  Gittings  i. 
Russel,  114  App.  Div.  405),  but  if  an 
attempt  is  made  to  specify  property, 
then  only  that  accurately  described  in 
the  notice  is  subject  to  the  levy. 
Hayden  v.  National  Bank,  130  N.  Y. 
146  (notice  relating  to  property  of  in- 
dividual defendant  does  not  bind  his 
interest  in  an  account  with  a  firm  of 
which  he  is  a  member). 

61  The  expression  "  property  incapa- 
ble of  manual  delivery  to  the  sheriff," 
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hereby  require  you  to  furnish  me  with  a  certificate,  as  required  in 
that  behalf  by  the  Code  of  Civil  Procedure,  of  any  rights,  shares, 
debts  or  demands  owing  to  the  defendant,  or  other  property  of 
said  defendant  [or,  of  said  defendants,  or  either  or  any  of  them] , 
incapable  of  manual  delivery,  held  by  you.  And  in  default 
hereof  you  will  be  liable  to  the  examination  and  attachment  in 
such  case  provided  by  law.  \^May  add,  I  especially  attach  — 
specifying  particular  property  —  of  said  defendant.  See  next 
three  Forms.y^ 

[Date.]  \_8ignature  of],  Sheriff  of  the  county 

\_Address.]  of  .^ 


STATEMENTS  OF  PAETICULAR  PROPERTY  ATTACHED,  SUITABLE 
TO  BE  INSERTED  IN  THE  FOREGOING  FORM.64 

FORM  No.  851. 
Interest  in  estate  of  decedent. 

The  right,  title  and  interest  of  said  W.  F.  D.  in  and  to  a  certain 
sum  of  money,  to  wit,  the  sum  of  $40,000,  a  legacy  due  to  said 
W.  F.  D.  from  the  estate  of  C.  D.,  deceased,  under  his  will  ad- 
mitted to  probate  the  day  of  ,  19  ,  by  the  surro- 
gate of  New  York  county,  and  under  which  said  will  you  have 

is    applicable    to    property   not    only  ment    for    the    payment    of    money 

which  is  such  in  its  nature,  but  to  that  within  section  649,  and  need  not  be 

which  has  become  so  from  its  peculiar  taken   into   custody.     Katzenstein   v. 

position,  as  where  it  is  under  pledge  Lehman,  19  App.  Div.  228,  46  N.  Y. 

or  consignment,  with  advances  made  Supp.   71.      Nor  is   a   fire   insurance 

upon  the  property.      Clarke  v.  Good-  policy,  after  a  loss  occurs.      Trepag- 

ridge,  41  N.  Y.  210;  Warner  y.  Fourth  nier  &   Bros.   v.   Rose,    18   App.   Div. 

Nat.  Bank,   115  id.  251;   Simpson  v.  393,  46  N.  Y.  Supp.  397,  4  Anno.  Cas. 

Jersey  CityContr.  Co.,  165  id.  193.  300,  aff'd,  155  N.  Y.  637.    A  tontine 

Property  of  the  principal  in  the  insurance  policy  giving  certain  op- 
proceeds  of  sales  and  collections  in  his  tions  to  the  holder,  including  a  cash 
agents'  liands  is  "  property  incapable  surrender  value,  is  not  subject  to  at- 
of  manual  delivery."  Greentree  v.  tachment  until  the  option  was  exer- 
Rosenstock,  61  N.  Y.  583.  See  also  cised,  and  the  attachment  creditor  has 
Brownell  V.  Carnlcy,  3  Duer,  9  (goods  no  standing  to  attempt  to  exercise  it. 
in  custom  house).  Col.  Bank  v.  Equitable  L.  Assoc.  Soc, 

As  to  debts  evidenced  by  negotiable  79  App.  Div.  601,  80  N.  Y.  Supp.  428. 

security,  and  how  the  attachment  is  A  bond  and  mortgage  must  be  taken 

to  be  made  eflFectual,  see  Anthony  v.  into  the  sheriff's  possession.    Fiske  v. 

Wood,  96  N.  Y.  180;  Bills  r.  National  Parke,   77   App.   Div.   422,   79   N.  Y. 

Park  Bank,  89  N.  Y.  343.  Supp.  327. 

The  interest  of  a  pledgor  in  com-  62  See  note  60,  supra,  as  to  neces- 

mercial  paper  is  intangible,  and  in-  sity  of  specifying  the  property.           _ 

capable  of  manual  delivery.     Warner  63  Signature    by    deputy    sheriff   is 

«.  Fourth  Nat.  Bank,  115  N.  Y.  251.  sufficient.      Gibson  v.  National  Park 

An  unmatured  policy  of  life  insur-  Bank   98  N.  Y.  87.  _ 

ance  which  has  a  surrender  value  may  64  Unnecessary      m      New      York 

be  levied  upon,  but  it  is  not  an  instru-  O'Brien  v.   Mech.,   etc.,   Ins.   Co.,  56 

77 
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qualified  as  executor;  and  also  all  the  right,  title  and  interest 
of  the  said  W.  F.  D.  in  and  to  all  moneys  which  he,  said 
W..  F.  D.,  is  entitled,  or  may  hereafter  be  entitled,  to  receive  from 
the  said  estate  by  way  of  interest;  and  also  all  the  right,  title 
and  interest  of  the  said  W.  F.  D.  as  residuary  legatee  under  the 
said  will  [or,  as  heir  or  next  of  kin  in  said  estate],  and  also  in 
addition  thereto,  all  property  such  as  is  mentioned  in  the  foregoing 
general  notice. 

FORM  No.  852. 
Funds  in  hands  of  brokeis. 

And  I  further  give  you  notice,  that  any  and  all  stocks,  bonds 
and  gold  and  margins  in  the  possession  a:nd  control  of  yourself  or 
of  your  firm,  or  of  any  member  thereof,  belonging  to  the  defend- 
ants, or  to  any  one  or  more  of  them,  or  in  which,  or  the  proceeds 
whereof  the  defendants,  or  any  one  or  more  of  them,  are  in 
any  way  interested,  whether  the  said  stocks,  bonds  and  gold  stand 
in  the  name  of  the  defendants,  or  of  any  of  them,  or  of  any  other 
person  or  persons,  and  any  and  all  accounts  of  the  defendants, 
or  any  one  or  more  of  them,  with  yourself,  your  firm,  or  any 
member  thereof,  or  in  which  the  said  defendants,  or  any  one  or 
more  of  them  are  in  any  way  interested,  whether  such  accounts 
are  kept  in  the  name  of  the  said  defendants,  or  of  any  of  them, 
or  of  any  other  person  or  persons,  or  in  which  the  said  defend- 
ants, or  any  of  them,  are  in  any  way  interested,  and  any  and 
all  balances  of  accounts  which  shall  or  hereafter  may  result  in 
favor  of  the  said  defendants,  or  of  any  of  them,  on  a  settlement 
of  accoimts  with  yourself,  your  firm,  or  of  any  member  thereof, 
are  liable  to  said  warrant  of  attachment,  and  are  hereby  attached 
by  me. 

FORM  No.  853. 
The  same  —  Another  Form. 

I  further  give  you  notice,  that  besides  other  property  indicated 
in  the  general  notice  of  attachment  heretofore  served  on  you,  the 
following  named  stocks,  securities,  and  gold  coin,  in  the  possession 
or  control  of  your  firm,  belonging  to  the  defendants,  to  wit: 
7,000  U.  Pac.  [and  so  on'],  and  also  all  property,  right,  interest, 
and  equity  of  the  defendants  in  said  stock,  securities  and  gold 
coin,  have  been  and  are  attached  by  me. 

N.  Y.  52.  That  decision  was  doubted  erty  is  particularized,  it  is  desirable 
on  principle,  but  followed,  as  render-  to  particularize  all,  or  to  show  ex- 
ing  the  remedy  more  effectual,  in  Tar-  pressly  that  general  words  are  in- 
ter V.  Koshland,  12  Oreg.  492,  8  Pac.  tended  to  cover  additional  property 
Eep.  556.      If  any  part  of  the  prop-  See  56  N.  Y.  56. 
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FORM  No.  854. 
Certificate  admitting  possession  of  funds  of  the  debtor.65 
I8tate  facts,  for  instance,  thus:'\ 
_  \_Copy  of  account  current.'] 

We  certify  that  we  are  carrying  for  and  on  account  of  W., 
F.  &  S.,  of  ,  the  stock  specified  in  this  account,  and  also 

$51,945.05  gold  coin,  and  that  W.,  F.  &  S.  are  indebted  to  us, 
on  account  of  said  stocks  and  gold,  in  the  sum  of  $266,007.24. 

[Date.']  \_Signature.'] 

To  M.  K, 

SheriflF  of  the  county  of 

FORM  No.  855. 
Certificate  of  no  property,  etc.ee 
{Title  of  court  and  action.] 

I,  C.  W.  D.,  hereby  certify  that  no  property  whatever,  of  any 
description,  of  the  defendant  Y.  Z.,  was  at  the  time  of  the  service 
of  the  attachment  herein  on  me,  or  at  any  time  since  has  been, 
held  by  me  for  the  benefit  of  said  Y.  Z. ;  and  that  no  property  in 
which  said  Y.  Z.  has  any  interest  was  then,  or  at  any  time  since 
has  been,  in  my  possession  or  under  my  control. 

I  further  certify  that  there  is  no  debt,  or  demand,  of  any 
nature  whatsoe-^er,  owing  by  me  to  said  defendant. 

[Date,  etc.,  as  in  last  Form.]  \_8ignature.] 

FORM  No.  856. 
Certificate  claiming  lien,  but  denying  the  defendant's  ownership.67 

We  HEREBY  CERTIFY  that  there  were  consigned  to  us  in  the 
name  of  the  defendant  one  hundred  and  twenty-five  bales  of 
cotton,   upon  which  before  the  service  of  said   attachment,   we 

65  The  certificate,  although  evidence  66  gee  note  to  last  Form, 

against   the    person   giving   it,    when  A  certificate  reading  "  we  have  no 

sued  thereon,  is  not  conclusive  upon  funds  for  account  of  "  the  defendants 

him  in  such  an  action.    Almy  v.  Thur-  is   insufficient,  and  an  order   for  the 

ber,    12   Abb.   N".    C.   459;    Wright  v.  examination    of   the   third   person   is 

Cabot,  47  N.  Y.   Super.   Ct.   229,   89  properly   granted   upon    such   certifi- 

N.  Y.  570.  cate.     Westervelt  v.  Marino,  27  App. 

The  sheriff  is  not  bound  by  such  Div.  267,  50  N.  Y.  Supp.  632. 

certificate,  but  may  attach  the  prop-  If  the  certificate  is  evasive,  an  ex- 

erty  described  by  the  certificate  and  amination  will  be  ordered.     Seligman 

all  property  liable  to  attachment  in  v.  Falk,  13  Civ.  Pro.  Rep.  77. 

the  possession  of  the  party.     O'Brien  67  A   bailee   having  a   lien   for   an 

V.  Mechanics'  and  Traders'  F.  Ins.  Co.,  amount   exceeding  the   value   of   the 

56  N.  Y.  52.  goods,  does  not  forfeit  his  lien' by  cer- 
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had  advanced  two  thousand  and  fifty  dollars,  for  which  with  in- 
terest thereon  and  expenses  we  have  a  lien  on  said  consignment 
and  we  claim  such  lien. 

We  further  certify  that  we  are  informed  that  said  cotton  was 
not  really  the  property  of  defendant,  but  was  owned  otherwise  • 
than  by  him,  subject  to  our  said  lien.    Further,  that  on  the 
instant  we  sold  said  cotton  to  be  delivered  on  the  _  instant, 

but  the  price  cannot  be  determined  until  after  delivery. 

[Date,  etc.,  as  in  last  Form  but  one.] 

FORM  No.  857. 

Affidavit  to  falsity  of  certificate,  or  refusal  to  make  certificate  on  which  to 
move  for  examination.68 

[Title  of  court  'and  action.'] 
[Venue. 
A.  B.,  being  duly  sworn,  says : 

I.  I  am  the  plaintiff  [or,  one  of  the  plaintiffs]  in  this  action 
[who  constitute  the  firm  of  B.  &  C,  of  this  city.] 

II.  [If  certificate  of  no  property  or  indebtedness  has  heen  given, 
show  facts  tending  to  show  falsity,  as:]  On  the  day  of  , 
19  ,  in  company  with  A.  T.,  my  attorney  in  this  action,  I  called 
on  H.  F.  [who  has  been  examined  herein],  at  his  ofiice,  ISTo. 

street,  in  the  city  of  ,  when  the  following  con- 

versation was  had  between  him  and  me,  in  reference  to  his  re- 
fusal to  accept  a  draft  for  $  ,  drawn  on  him  by  the  defend- 
ant B.,  to  the  order  of  my  said  firm,  viz. :  After  a  statement  by 

tifying  in  good  faith   that  he  holds  been  given,  not  sustained,  where  a  cer- 

no  goods  of  the  defendant.     Bank  of  tifieate    had   been   given,    which   was 

Mut.  Redemp.  v.  Sturgis,  9  Bosw.  660.  objected  to  as  defective.     Gray  v.  Solis, 

68  It   must   appear    that   the  third  2  Monthly  L.  Bui.  12. 

person  has  furnished  no  certificate,  or  In   Stine   r.   Greene,   65   App.  Div. 

that  the  certificate  given  was  incom-  221,  72  N.  Y.  Supp.  729,  an  affidavit 

plete  or  false.     Conner  v.  Mercy,  81  was   presented   upon   the   application 

App.  Div.  181,  80  N.  Y.  Supp.  1030.  for  the  order  which  alleged  on  infor- 

Sustained    in    an    unreported    case  mation  and  belief  that  the  third  per- 

(N.   Y.,    1877)    as  sufficient   grounds  son  held  property   of  the  defendant, 

alike   for  an  order  to   answer   or  to  Eeld,  that  the   court  would  consider 

punish  for  contempt.  this   allegation,   when  not  met  by  a 

The  falsity  of  the  certificate  must  denial.     Since  no  certificate  had  been 

be   satisfactorily   established.      Hong  furnished  by  the   third  person,  such 

Kong,  etc.,  Co.  v.  Campbell,  13  N.  Y.  an  allegation  does  not  seem,  however, 

Supp.  122,  35  St.  Rep.  637.  to   have    been   essential.      Donner    «. 

An  application  for  examination  on  Mercy,  supra. 
the    ground   that   no    certificate   had 
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said  H.  F.,  to  the  effect  that  he  had  shipped  goods  to  the  de- 
fendant on  joint  account,  for  which  defendant  had  not  accounted, 
I  asked  him :  "  Do  I  understand  that  you  claim  your  shipments 
there  as  liens  against  these  here  ?"  To  which  he  answered :  "  No. 
The  facts  are,  I  have  made  two  shipments  to  Mr.  B.,  for  which 
I  have  not  yet  received  account  sales.  I  have  received  from 
him  these  two  consignments  of  champagne  and  goat-skins,  which 
I  have  not  yet  been  able  to  sell,  owing  to  the  condition  of  the 
market,  and  until  they  are  sold  I  have  not,  therefore,  any  funds 
of  Mr.  B.  in  my  hands  to  pay  it  with." 

[Zf  application  is  made  ex  parte,  state  condition  of  cause; 
and  as  to  previous  application,  see  Form  817  supra.] 

\_Jurat.']  [Signature.] 

\_Add  sheriff's  certificate,  or  affidavit  of  deputy,   of  demand 

for  certificate,  and  that  no  certificate  has  been  given,  or  showing 

character  of  certificate  which  was  furnished.]^^ 

FORM  No.  858. 
Order  to  appear  and  be  examined  as  to  property  of  debtor  under  attachment.^ 

\Name  of]  Court  [_or,  if  a  court  order]  At  a  Special  Term  [^etc, 

as  in  Form  No.  820, 

p.  1174]. 

It  appearing  to  me  \^or,  to  this  court]  by  the  affidavit  of  M. 

?f.    l^or,  by  the  certificate  of  M.   IST.,   sheriff  of  the  county  of 

],  and  the  papers  therein  referred  to  as  on  file  herein,^^ 

that  the  sheriff  of  the  county  of  [or,  said  sheriff],  with 

a  warrant  of  attachment  against  the  property  of  Y.  Z.,  the  ie- 

69  An  allegation  by  the  deputy  that  which  the  warrant  is  issued."      The 

he  "  duly  effected  service  of  said  war-  application  being  ex  parte,  can,  if  in 

rant  upon  A.  B.,  at ,"  is  a  suffi-  the  Supreme  Court,  be  made,  it  seeins, 

cient  allegation  of  service.     Donner  v.  to  the  court  or  a  judge  thereof  in  any 

Mercy,  supra.  part    of    the    state.      Compare    this 

A  statement  that  the  third  person  section    with    Vol.    I,    pp.    Q9,    100. 

did  not  give  a  certificate  showing  that  But   this   section    allows   application 

he  held  no  property  belonging  to  or  only  to  the  county  judge  of  the  county 

for  the   benefit   of   the   defendant,   is  to  which  the  warrant  is  issued, 

wholly  insufficient   to    show  that   no  A  second  order  will  only  be  granted 

certificate  was  given.     Id.  for  cause  shown,  such  as  after-acquired 

The  moving  papers  do  not  have  to  property.     Guinan  v,  Allen,  40  App. 

show  either  service  of  the  warrant  of  Div.  137,  57  N.  Y.  Supp.  614,  29  Civ. 

attachment  or  a  levy  thereunder.     Id.  Pro.  Rep.  277. 

TO  By  N.  Y.  Code  Civ.  Pro.,  §  651,  As   to   the   remedy   by   action,   see 

application    for    the    order    must    be  Scott  v.  Morgan,  94  N.  Y.  508. 

made  to  the  court  in  which  the  action  71  Such  papers  may  be  considered. 

is  brought,  or  to  a  judge  thereof,  or  Matter  of  Crary,  9  Civ.  Pro.  Rep.  168. 
to  "  the  county  judge  of  the  county  to 
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fend^t  in  tiiis  action,  has  applied  to  *  O.  P  for  the  purpose  of 
attaching  any  property  of  said  defendant,  held  by  said  U  ir". 
:id  any  dS  owing  t^o  the  defendant  by  said  O.  P  and  that 
said  O  P  refuses' to  furnish  said  sheriff  with  a  certificate  design 
nating  the  amount  and  description  of  the  property  held  by  said 
O  P  for  the  benefit,  of  the  defendant^^  and  the  amount  of  the 
debt  owing  by  said  0.  P.  to  the  defendant;  [or,  has  furnished 
a  certificate  as.  to  the  property  so  sought  to  be  attached,  which 
there,  is  reason  to  believe  is  false— or,  which  fails  to  set  forth 
fully  the  facts  required  to  be  sho^-n  thereby;  ^']  now,  on  motion  of 
A.  T.„  attorney  for  plaintiff, 

Oedeeed,  that  O.  P.,  of  No.  street,  in  the  city  of 

appear  and  attend  before  one  of  the  justices  of  this 
court,  at '[Special  Term,  Part  II,  thereof] —or;  before  R   F 
Esq     of  ,  who  is  hereby  appointed  referee  for  the 

p     "ose— at^*  the  office-  of  ,  No.  street],  m 

,  on  the  day  of  ,  19     ,  at  o'clock  m 

the  noon    [or  at  such  time   as  said  referee   shall  name], 

and  submit  to  an  examination  under  oath  concerning  the  prop.- 
erty  of  the  defendant  in  his  possession,  and  any  debt  or  demand, 
owing  from  him  to  said  defendant,  which  is  subject  to  the  at^ 
tachment  herein.'^' 

[Personal  service  of  this  order  on  said  O.   P.,  on  or  before 
the  day  of  next,  shall  be  sufficient.] 

{Authentication  as  in  Form  818,  p.  1173  of  this  volume.'] 

FORM  Wo.  859. 
The  same;  in  the  case  of  an  officer  of  a  corporation  or  association. 

[As  alovBi  substituting  for  what  is  hetwen  the  **;]   O.  P., 
President  of  the  Bank,  situate  at  ,  for  the  pur- 

pose of  attaching  the  rights  or  shares  which  such  defendant  may 
have  in  the  stock  of  said  bank,  together  with  the  interest  and 
profits  thereon;  and  that  the  said  O.  P.,  president  of  the  said 
bank,,  refuses  to  furnish  said  sheriff  with  a  certificate  designating 

72  The  order  should  not  be  vacated  county  to  which  the  warrant  is  is- 
because  of  the  giving  of  a  certificate  sued.  N.  Y.  Code  Civ.  Pro.,  §  651. 
merely  denying  defendant's  title  to  T6  The  examination  should  be  lim- 
goods,  or  stating  that  he  is  not  in-  ited  to  such  property  as  is  subject  to 
debted.  Am.  District  Co.  v.  Distil-  attachment.  Stine  v.  Greene,  65  Anp. 
ling,  etc.,  Co.,  33  N.  Y.  Supp.  546,  24  Div.  221,  72  N.  If.  Supp.  729,  32  Civ. 
Civ.  Pro.  Rep.  245.  Pro.  Rep.  222. 

73  Westervelt   v.    Marino,    27    App.  Add  directions  as  to  production:  of 
Uiv.  267,  50  N.  Y.  Supp.  632.  books    and   papers,    if   desired.      See 

74  It  must  be  a   place  within  the  Form  No.  860. 
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the  number  of  shares  of  the  defendant  in  the  stock  of  said  bank, 
with  any  dividend  or  incumbrance  thereon  [or,  the  amount  and 
description  of  any  deposit  or  other  property  held  by  said  bank 
for  the  benefit  of  said  defendant.] 

FORM  No.  860. 

The  same  —  Another  Form;  special  directions  as  to  examination,  and  boots 

and  papers.76 

[May  insert  directions  as  follows:}  to  submit  to  an  examina- 
tion under  oath  conc3rning  the  holding  or  having  in  their  pos- 
session or  control  at  the  time  of  the  issue  and  levy  of  the  attach- 
ment herein  or  in  the  possession  or  control  of  any  of  them,  any 
property  of  the  defendant  Y.  Z.,  and  concerning  the  amount, 
nature  and  description  of  the  same  and  of  the  interest  of  the 
defendant  therein  knd  for  whose  benefit  the  same  is  held,  and 
their  and  each  of  their  doings  therewith,  and  all  particulars 
concerning  the  same,  and  concerning  the  truth  or  falsity  of  the 
certificate  dated  ,  19     ,  and  by  them  delivered  to  the 

sheriff  herein;  and. that  said  O.  P.  have  ana  produce  then  and 
there  all  books,  accounts,  writings,  memoranda,  whether  by  said' 
defendant  or  by  themselves,  showing  any  of  the  matters  herein- 
.  before  referred  to,  and  particularly  all  the  books  of  said  defend- 
ant Y.  Z.,  which  were  delivered  to  said  O.  P.,  at  or  about  the 
day  of  ,  19     ,  or  since  then  in  any  manner  referring 

to  or  showing  the  accounts  assigned  or  claimed  to  be  assigned 
to  said  O.  P.,  at  or  about  that  date. 

FORM  No.  861. 
Certificate  of  referee  to  refusal  to  answer.77 

[Title  of  court  and  action.'] 

To  the  honorable  the  Court : 

The  undersigned,  the  referee  before  whom  the  examination  of 

H.  F.  was  by  order  of  Mr.  Justice  ,  bearing  date  the 

4ay  of  ,  19     ,  directed  to  proceed,  do  hereby  certify, 

at  the  request  of  the  attorney  for  the  plaintiffs,   that  the   an- 

T6  A  subpoena  duces   tecum  cannot  the  referee.     Guinan  v.  Allen,  40  App. 

be  issued  to  compel  the  production  of  Div.  137,  57  N.  Y.  Supp.  614,  29  Civ. 

books  and  papers  upon  tne  examina-  Pro.  Rep.  277. 

tion.      Westervelt  v.  Marino,  27  App.  77  If  desired  to  punish  for  contempt, 

Div.  267,  50  N.  Y.  Supp.  632.      Nor,  take  the  referee's  affidavit, 

after  an  order  has  been  made  appoint-  The  remedy  for  refusal  to  deliver, 

m^  a  referee  to  take  the  examination,  is    an    action.      Hall    r.    Brooks,    89 

can  the  court  make  an  order  for  the  N.  Y.  33,  or  supplementary  proceed- 

production  of  books  or  papers  before  ings  on  the  judgment.     He  cannot  be 
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nexed  paper  writing,  purporting  to  be  minutes  of  the  proceed- 
ings before  me,  under  said  order,  correctly  set  forth  the  said  pro- 
ceedings had  to  this  date. 

[Date.]  [Signature  of], 

Referee. 
FORM  No.  862. 
Affidavit  in  corroboration. 

[Title  of  couH  and  action.] 
[Venue.] 

A.  T.,  being  duly  sworn,  says: 

I.  I  am  the  attorney  for  the  plaintiffs  in  this  action. 

II.  I  was  present  and  conducted  the  examination  of  H.  F. 
in  this  action,  before  R.  F.,  Esq.,  the  referee' appointed  for  that 
purpose  by  the  order  of  Mr.  Justice  ,  bearing  date  the 

day  of  ,  19     . 

III.  I  have  read  the  annexed  minutes  of  the  proceedings  in 
that  examination,  and  know  the  contents  thereof,  and  therein  are 
correctly  set  forth  the  whole  of  said  proceedings. 

IV.  The  said  H.  F.  did,  on  the  day  of  ,  as  set 
forth  in  said  minutes,  refuse  to  answer  the  questions  numbered 

,  contained  in  folios  thereof,  although  then  and 

there  directed  and  required  by  the  said  referee  to  answer  the 
same. 

V.  I  have  read  the  foregoing  affidavit  of  J.  R.  R.,  and  know 
the  contents  thereof,  and  said  affidavit  is  true  to  my  own  knowl- 
edge, so  far  as  it  relates  to  interviews  had  in  my  presence  with 
said  H.  F. 

VI.  [If  an  order  to  show  cause  is  asked,  state  reason,  for  in- 
stance:] An  order  to  show  cause  is  necessary  to  permit  the  exam- 
ination to  be  continued  on  the  day  of  to  which 
day  the  examination  stands  adjourned  [and  state  condition  of  the 
cause,  and  as  to  previous  application;  see  Form  817,  supra.] 

[Jurat.]  [Signature.] 

ordered,  in  this  proceeding,  to  deliver  examined  that  he  has  property  of  the 

(.id.),  nor  to  make  a  certificate  if  he  attachment  debtor,  or  is  indebted  to 

has  refused  to  make  one.      Bucking-  him.      Am.  Distrib.  Co.  v.  Distillino- 

ham  V.  White,  25  Hun,  441.  etc.,  Co.,  24  N.  Y.  Civ.  Pro.  Rep  245* 

The  sheriff  is  not  obliged  to  sub-  33  N.  Y.  Supp.  546.  ' 

mit  to  a  mere  denial  by  the  person 
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FORM  No.  863. 

l^For  affidavit,  order  and  undertaking,  when  necessary  to  sue 
in  name  of  sheriff  in  aid  of  attachment,^^  see  Volume  I,  Forms' 
301,  etc.] 

FORM  No.  864. 

Bond  to  indemnify  the  sheiifi  on  his  levying  an  attachnient79  on  property  in 
the  possession  of  a  third  person. 

'[For  penal  clause  see  Volume  I,  pp.  32  and  33.] 

Whereas,  in  a  certain  action  pending  in  the  Court 

of  ,  wherein  the  above  bounden  A.  B.  [with  C.  D.]  are 

plaintiffs,  said  plaintiffs  did  cause  to  be  issued  *  under  the  hand 
of  the  Hon.  J.  K.,  one  of  the  justices  of  said  court,  an  attach- 
ment against  the  property  of  Y.  Z.,  defendant,  which  attachment 
has  been  issued,  directed  and  delivered  to  the  said  [name  of 
sheriff],  as  such  sheriff,  requiring  him  to  attach  and  safely  keep 
■  all  the  property  of  the  said  defendant  within  his  county,  or  so 
much  thereof  as  might  be  necessary  to  satisfy  the  plaintiff's  de- 
mand of  dollars,  together  with  interest  and  costs. 

And,  whereas,  certain  personal  property,  that  appears  to  be- 
long to  the  said  defendant  Y.  Z.,  f  is  claimed  by  some  other 
person  or  persons, 

N'ow,  THEEEFOEE,  the  Condition  of  the  above  obligation  is  such, 
that  if  the  above  bounden  obligors  shall  well  and  truly  save, 
keep  and  bear  harmless,  and  indemnify  the  said  [name  of  sheriff] , 
and  all  and  every  person  and  persons  aiding  and  assisting  him 
in  the  premises,  of  and  from  all  harm,  let  trouble,  damage,  lia- 
bility, costs,  counsel  fees,  expenses,  suits,  actions,  judgments,  at- 
tachments, fines,  special  proceedings  and  executions,  that  shall  or 
may  at  any  time  arise,  come,  accrue,  or  happen  to  be  brought 
against  him,  them,  or  any  of  them,  for  or  by  reason  of  the  § 
levying,  attaching  and  making  sale  tinder  or  by  virtue  of  such 
attachment,  of  all  or  any  personal  property  which  he  or  they  shall 
or  may  judge  to  belong  to  the  said  debtor,  or  for  or  by  reason 
of  the  levying  and  making  sale  of  any  such  or  any  other  personal 
property,   under  or  by  virtue  of   any  execution  which  may  be 

78  The    custodian   of    the    property  ra  This  is  the  usual  form.    Compare 

cannot  be  directed  by  order  to  deliver  Form  No.   38,  p.   35   of  Vol.   I,   and 

the  property  to  the  sheriff ;  the  sheriff  note. 

must  sue.      Hall  v.  Brooks,  89  N.  Y.  The  sheriff  has  power  to  require  a 

33.  bond  of  indemnity  before  levying  on 

An  action  will  not  lie  when  complete  property  in  possession  of  a  third  per- 

Telief  can  be  obtained  by  levy.     Backus  son  asserting  title  thereto.    Chamber- 

V.  Kimball,   62  Hun,    122,    16  i<.  Y.  lain  v.  Seller,  18  N.  Y.  115. 
Supp.  619,  27  Abb.  N.  C.  361. 
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issued  in  the  said  action  above  mentioned,  }  or  for  or  by  reason 
of  entering  any  ship  or  vessel,  shop,  store,  building  or  other 
premises,  for  the  taking  of  any  such  personal  property,  or  for  or 
by  reason  of  the  defense  of  any  action  or  proceeding  which  may 
be  so  brought  a.jjainst  him,  them,  or  any  of  them,  then  this  obliga- 
tion [etc.;  see  Vol.  I.,  p.  33]. 

[Achnowledgment  as  in  Form  822  ;  Affidavits  of  sufficiency,  if  re- 
quiredi  as  in  Forra  823 ;  Approval,  if  reqmred,  as  in  Farm 

824.] 

FORM  No.  865. 

Bopd  necessary  to  seize  gooas  in  hands  of  carrier  who  has  issued  bills,  of 

lading.so 

[Penal  clause;  see  Vol.  I,  pp.  32,  33.] 

Whereas,  in  an  action  in  the  court  of      v  _       ,  by  A.  B. 

against  Y.  Z.,  an  attachment  has  been  issued  [coniinue  as  in.next 
Form,  from  the  *  to  the  t]  : 

ISTow,  therefore,  the  condition  of  this  obli-ration  is  such  that  if 
the  said  A.  B.  or  the  above-bounden  obligors  shall  well  and  truly 
save,  keep  and  bear  harmless,  and  indemnify  said  [owner  and 
master'\  against  the  consequences  of  any  bill  or  bills  of  lading 
that  said  [owner]  or  [masterl  may  have  signed  for  said  goods, 
or  any  part  thereof,  then  this  obligation  [etc.;  see  Vol.  I,  p.  33.] 

FORM  No.  866. 

Undertaking  necessary  to   seize  goods  in  the  hands  of  a  carrier  by  water 
acting  in  good  faith.si 

[Title  of  court  and  action.] 

Wheeeas,  an  attachment  has  been  issued  in  the  above  en- 
titled action,  *  and  delivered  to  the  sheriff  of  the  [city  and] 
county  of  ,  against  the  property  of  the  defendant  T. 

Z.,  and  the  plaintiff  has  caused,  or  desires  to  cause,  the  same 
to  be  levied  upon  goods  of  the  defendant  Y.  Z.,  which  have 
been  shipped  at  ,  within  this  State,  for  transportation, 

without  reshipment  or  transhipment  in  this  State,  to  a  port  or 
place  without  the  State,  to  wit,  ,  upon  a  vessel,  to  wit, 

the  ,  whereof  M.  'N.  is  owner  [or,  master]  :  f 

!N"ow,  THEEEFOETS,  A.  B.,  the  plaintiff  [or,  the  agent  or  attor- 
ney of  the  plaintiff]  in  the  said  action*^  [stating  occupation  and 

80  See  Campbell  ■».  Connor,  70  N.  Y.  N.  Y.  Code  Civ.  Pro.,  §§  652,  653. 
424.  Both  securities  may  be.  required,  or 

81  See  Campbell  v.  Conner,  70  N.  Y.  one  undertaking  to  the  effect  of  both. 
424,  afF'g  41   N.  Y.  Super.  Ct.  450 :  82  N.  Y.  Code  Civ.  Pro.,  §  652. 
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residence  of  signer,  as  in  other  cases^,  and  C.  D.,  of  jSTo. 

street,  in  the  town  of  ,  and  county  of  , 

in  the  State  of  New  York  [merchant],  do  hereby  jointly  and 
severally  undertake  to  and  with  said  [owner  or  master],  pur- 
suant to  the  statute,  in  the  sum  of  dollars,  to  pay  to  the 
said  [owner  or  master]  all  the  expenses,  damages  and  charges 
which  may  be  incurred  by  him,  or  to  which  he  may  be  subjected, 
for  unlading  the  goods  from  the  vessel,  and  for  all  necessary  de- 
tention of  the  vessel  for  that  purpose. 

[Date.]  [Signatures.] 

[Acknowledgment  as  in  Form  822 ;  Affidavits  of  sufficiency,  as  in 
Form  823 ;  Approval^  as  to  form,  amount  and  sufficiency  of 
sureties,  as  in  Form  824.] 


rV.     INTERVENTION  OF  THIRD  PERSON  CLAIMING  THE  PROPERTY. 
A.   Pbopebty  Othee  tuais  Vessels,  etc. 

FORM  No.  867. 
Affidavit  of  third  person's  claim  to  property  levied  on.84 

[Title  of  court  and  cause,  if  known.] 
[Venue.] 

M.  N.,  being  duly  sworn,  says  tbat  he  resides  at  in 

the  county  of 

That  deponent  makes  claim  to  the  following  property  attached 
by  the  sheriff  of  the  county  of  ,  under  an  attachment  issued 

against  the  property  of  one  T.  Z.,  to  wit  [describe  hriefly].^'^ 
That  deponent  makes  claim  thereto  as  his  property. 

That  said  property  is  of  the  value  of  dollars,  and  that 

deponent  will  suffer  damages  in  the  sum  of  at  least  dol- 

lars, over  and  above  said  value,  in  case  the  said  levy  is  not  re- 
leased. 

[Jurai."] 

83  Approval  must  be  by  a  judge  of  in  the  sheriff's  possession.     For  the 

the  court  or  the  county  judge  of  the  affidavit  in  case  of  a  vessel,  see  Form 

county  wherein  the  vessel  is  situated,  No.  877.      For  the  effect  of  a  statute 

or  in  New  York  city,  by  a  justice  of  requiring  an  affidavit,  etc.,  see  Tyler 

the  Supreme  Court.     N.  Y.  Code  Civ.  v.   Hanscom,   28   Minn.    1 ;    Tuttle   ; . 

Pro.,  §  652.  Wheaton,  57  Iowa,  304,  10  N.  W.  Rep. 

S4N.  Y.  Code  Civ.  Pro.,  §  657,  as  748. 

amended  in  1904.      The  affidavit  is  to  85  The  claim  may  relate  to  intangi- 

be  delivered  to  the  sheriff,  while  the  ble   property.      Minor  i\  Gurley,   81 

property    (or   its   proceeds)    remains  App.  Div.  586,  81  N.  Y.  Supp.  367. 
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FORM  No.  868. 

Notice  by  sherifE  to  plaintiff  of  claim  to  attached  property  (other  than  a 

vessel),  and  of  calling  jury  to  try  such  claim.86 

[Title  of  court  and  action.] 

Take  notice,  that  M.  IST.  makes  claim  to  the  property  levied^^ 
on  by  me  under  the  attachment  issued  out  of  the  Court 

against  the  property  of  Y.  Z.  in  the  above  entitled  action,  and 
that  I  shall  proceed  to  try  the  claim  of  the  said  M.  N.  before  a 
jury  to  be  summoned  by  me  for  that  purpose  at  ,  on  the 

day  of  ,  19     . 

[Signature.  ] 
[Date.]  Sheriff  of  county. 

{Address  to   claimant,  and  attorneys  for  plaintiff  and  defend- 
ant.] 

FORM  No.  869. 
Subpoena  to  witnesses  before  sheriff's  jury.ss 

The  People  of  the  State  of  [New  York],**  to  [naming  witnesses], 
greeting : 
We  command  you,  that  all  business  and  excuses  being  laid  aside, 
you  [and  each  of  you]  appear  and  attend  before  the  under- 
signed, sheriff  of  the  county  of  ,  at  his  office  *  in  the 
County  Court  House  [or,  City  Hall],  in  ,  in  the  said 
county,  on  the  day  of  ,  19  ?  at  o'clock  in  the 
noon,  to  testify  and  give  evidence  on  the  part  of  M.  IST., 
on  the  trial  of  the  validity  of  a  claim  interposed  by  M.  N.,  of 
title  to  [or,  of  the  right  of  possession  of]  certain  goods  or  effects 
seized  by  said  sheriff  as  the  property  of  Y.  Z.  by  virtue  of  a 
warrant  of  attachment,  in  an  action  in  the  Court,  be 
tween  A.  B.,  and  Y.  Z.  [or,  if  the  subpoena  is  addressed  to  a 
party,  say,  between  you  and  — name  of  adverse  party],  t  And 
for  a  failure  to  obey,  you  will  be  deemed  guilty  of  a  contempt  of 
court,  and  liable  to  pay  all  loss  and  damages  sustained  thereby  to 
the  person  aggrieved,  and  forfeit  fifty  dollars  in  addition  therpto.** 

86  This,   and   Forms  Nos.   870-873,       plies  to  a  debt  which  has  been  levied 
are  from  Crocker  on  Sheriffs,  562,  etc.       upon.    Minor  v.  Gurley,  81  App.  Div. 

87  The  sheriff  has  no  right  to  im-       586,  81  N.  Y.  Supp.  367. 

panel  a  jury  to  try  the  validity  of  a  88  To  be   issued  by   the   sheriff"   on 

claim,  except  where  the  goods  or  ef-  application    of    either    party    to    the 

feets  have  been  levied  upon.      N.  Y.  trial.     N.  Y.  Code  Civ.  Pro.,  §  108. 

Code    Civ.    Pro.,    §    657;    Halben    v.  S9  Id.,  §  22. 

Eeilly,  9  Daly,  271.    This  section  ap-  so  Id.,  §  855. 
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Witness,     Hon.     \here   name   any  justice'''   of   the   Supreme 
CouH  %f  the  action  is  tn  that  court,  adding^,  justice  of  our  said 
court  [or  if  in  the  City  Court  of  N.  Y.,  or  a  County  Court,  name 
any  judge  thereof,  adding,  judge  of  our  said  court],  at 
the  day  of  ,19     ."^ 

ISignature  of],  Sheriff  of  the  county 

of  .93 

[Signature  and  office  address  of], 

Attorney  for  [party  subpoenaing  the  witness]. 

FORM  No.  870. 
Subpoena  duces  tecum. 

[As  in  last  Form,  inserting  at  the  f :]  And  you  are  hereby  re- 
quired to  bring  with  you,  and  then  and  there  produce  [here  de- 
scribe the  booh  or  paper.] 

FORM  No.  871. 
Subpoena  ticket. 

By  virtue  of  a  writ  of  subpoena,  to  you  directed,  and  herewith 
shown  to  you,  you  are  commanded,  that  all  business  and  excuses 
laid  aside,  you  appear  and  attend  before  ,  the  sheriff  of 

the  county  of  ,  at  his  ofBce   [continue  as  in  Form  869 

from  the   *   (with  the  addition  contained  in  Form   870,  if  in- 
serted), and  stopping  with  the  word  "thereto,"  before  the  teste]. 

By  the  Sheriff. 

[Date.]  [Name  and  office  address  of], 

Attorney  for  [party  subpoenaing] . 

[Address  to  witness.] 

FORM  No.  873. 
Oath  of  jurors  on  claim  to  property  levied  on. 

You  and  each  of  you  do  swear  that  you  will  well  and  truly 
try  the  claim  of  M.  N.  to  the  property  levied  on  by  the  sheriff 
of  county,  under  the  attachment  in  favor  of  A.  B.  against 

Y.  Z.,  and  true  inquisition  make  according  to  the  evidence,  so  help 
you  God. 

Slid.,  §  22.  93  Id.,    §    108,   subd.   2;   id.,   §   854. 

92N.  y.  Code  Civ.  Pro.,  §  22.  Omission   of   seal    is   not   fatal    {id., 

§§  23,  24)  in  a  court  of  the  State. 
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FORM  No.  873. 
Oath  of  witness  on  claim  to  property  levied  on. 
You  do  swear  that  the  evidence  you  shall  give  to  the  jury, 
touching  the  claim  of  M.  N.,  to  the  property  levied  on  hy  the 
sheriff  of  county,  under  the  attachment  in  favor  of  A. 

B.  against  Y.  Z.,  shall  be  the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  so  help  you  God. 

FORM  No.  874. 
Inquisition  of  jury  upon  claim  to  property  levied  on. 

[Title  of  court  and  action.] 

The  undersigned,  being  a  jury  summoned  and  sworn  by  the 
sheriff  of  the  coimty  of  ,  to  try  the  claim  of  M.  N.,  to 

the  property  levied  on  by  the  said  sheriff  under  the  attachment 
herein  in  favor  of  A.  B.  against  Y.  Z.,  to  wit_  [specifying  the 
property'],  do  upon  our  oaths  say  that  the  title  to  the  said 
property  was  [or,  was  not]  in  the  said  M.  N."  at  the  time  of  said 

levy. 

[If  the  finding  is  for  the  claimant  continue:  That  the  value 
of  such  property  is  dollars,  and  the  damages  which  said 

M.  ISr.  will  suffer  if  the  levy  is  not  released,  in  addition  to  such 
value,  is  dollars.]^* 

Iisr  TESTIMONY  WHEREOF  WO  have  hereunto  set  our  hands  and 
seals  this  day  of  ,  19     . 

[Signatures  and  seals  of], 

Jurors. 
FORM  No.  875. 

Undertaking  by  plaintiff  to  indemnify  sheriff  for  levying  on  property  other 
than  a  vessel  or  cargo.95 

[Title  of  court  and  action.] 

Wheeeas,  an  attachment  has  been  issued  in  the  above  entitled 
action  in  favor  of  the  above-named  plaintiff  A.  B.   against  the 

94  N.  Y.  Code  Civ.  Pro.,  §  658,  as  See,  as  to  vessel.  Forms  Nos.  881, 
amended  1904.  883,  as  to  cargo.  Form  No.  866.    It  is 

95  The  liability  of  the  sureties  is  not  essential  that  plaintiff  sign  this 
not  limited  to  the  amount  specified  in  undertaking,  but  there  must  be  two 
the  undertaking  (Cassani  v.  Dunn,  44  sureties.  N.  Y.  Code  Civ.  Pro.,  §  658. 
App.  Div.  248,  60  N.  Y.  Supp.  756)  ;  The  giving  of  this  undertaking 
but  the  claimant's  oath  to  value  and  within  two  days  after  the  finding  by 
damage,  as  now  required,  will  prac-  the  jury  in  favor  of  claimant,  held 
tieal^7  limit  the  liability  to  such  sufficiently  timely.  Haas  v.  Swick, 
amount.  .30  N.  Y.  Supp.  145,  23  Civ.  Pro.  Rep. 

397. 
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property  of  the  above-named  defendaiit  Y.  Z.,  under  which  M. 
N.,  sheriff  of  the  county  of  ,  has  attached  and  taken  into 

his  custody  certain  goods  and  chattels  [specifying  them]  ; 

And  whereas  O.  P.,  of  ,  claims  the  same,  and  a  jury 

has,  by  its  inquisition,  found  the  said  property  in  said  claimant, 
and  has  found  the  valuue  of  said  attached  property  to  be 
dollars,  and  the  damage  which  said  claimant  will  suffer  if  the 
levy  is  not  released  at  the  sum  of  dollars. 

ISTow,  THEEEFOEE,  wc,  C.  D.,  of  jSTo.  Street  in  the  city  of 

,  and  county  of  ,  State  of  ,  and  E.  F., 

of  No.  street,  in  the  town  of  ,  county  of  , 

and  State  aforesaid,  do  hereby  jointly  and  severally  undertake, 
pursuant  to  the  statute,  *  to  indemnify  the  said  sheriff  for  the 
detention  thereof  to  an  amount  not  exceeding  dollars,*^ 

against  all  damages,  costs  and  expenses  in  any  action  to  be  brought 
against  him  by  any  person  [by  the  said  claimant,  his  assignf"" 
or  other  representative]  *''  by  reason  of  the  levy  upon,  detentioii 
or  sale  of  any  of  the  afosesaid  goods  or  effects  by  virtue  of  the 
said  attachment.®^ 

[Date.]  [Signature.] 

[Acknowledgment,  as  in  Form  822 ;  Affidavits  of  sufficiency,  as 
in  Form  823;  Approval,  Form  824;  Justification,  as  required 
in  the  Code  Provision  (§  658).] 

FORM  No.  876. 
Undertaking  on  bebalf  of  claimant  to  secure  possession  of  attached  property .99 

[Recitals,  etc.,  as  in  previous  Form  to  *,  continuing:]  that  in 
an  action  to  be  brought  upon  this  undertaking,  the  said  [claim- 
ant] will  establish  that  he  was  the  owner  of  said  attached  prop- 
erty at  the  time  of  the  levy  thereon,  and  that  in  case  of  his  fail- 
ure to  do  so  he  will  pay  to  the  said  sheriff  the  full  value  of  the 

96  The  amount  must  be  not  less  sheriff  has  power  to  require  a  bond 
than  twice  the  value  of  the  attached  before  levying  on  property  which  is 
property,  as  found  by  the  jury,  and  not  in  possession  of  the  debtor,  but  in 
$2.50  in  addition  thereto.  that  of  a  third  person.      Chamberlain 

97  This  clause  in  brackets  follows  v.  Beller,  18  N.  Y.  115.  See  Form 
the  provision  "brought  against  him  No.  864. 

by  any  person,"  in  the  section  as  now  99  Under  §  658a,  as  added  in  1904. 

existing  (1906)  ;  the  limitation  to  the  Upon  the  giving  of  such  an  undertak- 

claimant,  or  successor  in  interest,  is  ing,  and  justification  of  sureties,  the 

all    that    in    reason    the    indemnity  court  must  make  an  order  discharging 

should  cover.  the  attachment   (see  Form  No.  917), 

98  If  such  undertaking  is  given  the  and  the  sheriff  must  deliver  property 
sheriff  must  detain  the  property;  the  to  claimant. 
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property  so  claimed  by  him  with  interest  from  the  date  hereof, 
with  the  costs  of  the  action. 

[Service  of  copy  and  justification  as  upon  undertaking  by  de- 
fendant; see  Form  916.] 

B.  Vessel   (Claims  op  Third  Person). 

FORM  No.  877. 
Affidavit  of  claimant  (or  his  agent)  of  a  vessel  attached.1 

[Title  of  court  and  action.] 
[Venue. 
M.  ]Sr.,  being  duly  sworn,  says : 

I.  That  an  attachment  issued  in  the  above  entitled  action  has 
been  levied  by  the  sheriff  of  the  county  of  ,  on  the  [nam- 
ing vessel  —  or^  on  the  share  or  interest  of  Y.  Z.  in  the  ] , 
a  vessel  belonging  to  the  port  of  ,  in  [name  of  State  or 
nation'],  as  if  the  said  vessel  was  in  whole  or  in  part  property  of 
the  defendant  herein. 

II.  That  neither  said  vessel,  nor  any  share  or  interest  there- 
in, belongs  to  said  defendant,  but  said  vessel  belongs  [and  if  a 
foreign  vessel  may  add  —  as  deponent  is  informed  and  believes], 
to  ,  who  resides  at  in  ,  and  that  de- 
ponent is  agent  at  ,  for  said  [name  of  claim- 
ant]. 

[If  the  application  he  ex  parte,  state  as  to  previous  applica- 
tion, and  if  an  order  to  show  cause  he  ashed  for  {see  Form  816, 
make  the  same  statement  and  show  the  condition  of  the  cause.^] 

[Jurat.]  [Signature.] 

FORM  No.  878. 

Order  appointing  appraisers  of  domestic  or  foreign  vessel  attached.3 

[Name  of]  Court  [or,  if  court  order]    At  a  Special  Term  [etc., 

as  in  Form  820,  p.  1174.] 
[Title  of  action.] 

Upon  the  annexed  affidavit  of  M.  IST.,  verified  the  day  of 

,  19     ,  [and  on  proof  of  due  notice  to  the  plaintiff  herein, 

IN.  Y.  Code  Civ.  Pro.,  §  660    (do-  it  may  be  such  as  the  court  or  judge 

mestic   vessel);    id.,    §    666     (foreign  deems    reasonable     to    the    plaintifiF. 

vessel).  N.  Y.  Code  Civ.  Pro.,  §  667. 

2  In   case    of  a   foreign   vessel   the  3  Under     N.     Y.     Code     Civ.     Pro. 

statute  expressly  requires  notice,  but  §§  660,  666,  this  order  must  be  made 
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given  according  to  the  direction  of  this  court],  and  after  hearing 
M.  T.,  attorney  for  the  claimant,  and  A.  T.  [or,  no  one  appearing] 
for  the  plaintiff  in  opposition ;  now,  on  motion  of  M.  T.,  attorney 
for  [name  of  claimant]  : 

Ordered,  that  Q.  E.,  of  ,  E.  S.,  of 

S-  T.,  of  ^  ,  three  indifferent  persons,  be  and  they  hereby 

are  appointed  appraisers  to  make  a  valuation  of  said  vessel  [or 
of  said  one-half  share  or  interest  in  said  vessel]. 

[Authentication,  as  in  Form  8 18. J 

FORM  No.  879. 
Appraisal  of  vessel  or  interest  therein  attached.* 
[Title  of  court  and  action.] 

The  undersigned   [names],  appointed  by  [the  annexed]  order 
herein,  dated  [or,  entered]  the  day  of  ,19      [or  if 

not  annexed,  recite  it,  as  thv^:]  to  make  a  valuation  of  the  , 

a  vessel  belonging  to  the  port  of  ,  in  ,  and 

attached  [or,  a  share  in  which  has  been  attached]  herein,  as  the 
property  of  the  defendant  Y.  Z.,  and  which  is  claimed  by  O.  P., 
of  ,  hereby  report  that  we  have  made  a  valuation  of  said 

vessel  [or,  share  or  interest  in  said  vessel],  and  find  that  the  value 
of  the  same  is  the  sum  of  dollars. 

[Signature  of], 

[Date.]  Appraisers. 

FORM  No.  880. 

Oath  of  appraisers  of  vessel  attached.s 

[Unless  indorsed  on  the  appraisal,  entitle.] 

[Venue.] 

Q.  E.,  E.  S.  and  S.  T.,  of  ,  appointed  by  the  order 

mentioned  in  the  annexed  [or,  foregoing]  valuation,  being  sever- 
ally duly  sworn,  each  for  himself  says :  That  the  said  valuation  is 
in  all  respects  just  and  fair,  and  that  the  value  of  the  vessel 
[or,  share  or  interest  in  the  vessel]  therein  mentioned  is  truly 
stated  therein  according  to  the  deponent's  belief. 

[Jurat.]  [Signatures.] 

[Under  N.  Y.  Code  Civ.  Pro.,  §  661,  the  valuation  and  oath  are 
to  be  immediately  returned  to  the  court  or  judge.] 

by  the  court  or  judge  thereof;   and,  4  N.  Y.  Code  Civ.  Pro.,  §  661. 

in  ease  of  a  foreign  vessel,  upon  such  5  To  be  annexed  to  or  indorsed  on 

notice  to  the  plaintiff  as  the  court  or  the  appraisal.    N.  Y.  Code  Civ.  Pro., 

judge  deems  reasonable.  §  661. 
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FORM  No.  881. 
Undertaking  by  third  person  claiming  release  of  domestic  vessel  attached.6 

Wheeeas,  an  attachment  issued  in  the  above  entitled  action 
against  the  property  of  the  defendant,  Y.  Z.,  has  been  levied  by 
the  sheriff  of  the  county  of  ,  upon  the  Iname  of  vessel] 

at  ,  a  vessel  belonging  to  the  port  of  ,  [^State  or 

country']  ;  and  M.  IST.,  of  ,  has  claimed  said  vessel  or  the 

share  or  interest  therein  levied  on ;  and  appraisers  duly  appointed 
have,  by  a  valuation  duly  returned  to  [Hon.  J.  K.,  a  judge  of] 
this  court,  valued  said  vessel  [or,  interest  or  share  in 

said  vessel]  at  the  sum  of  dollars.* 

Now,  theeefoee,  we  [name  and  residence  of  claimant  or  his 
agent;  and  name  and  residence,  of  sureties]  do  hereby,  jointly  and 
severally,  undertake  to  and  with  the  said  sheriff,  and  pursuant  to 
the  statute,  that,  in  an  action  to  be  brought  on  this  undertaking, 
the  said  [name  claimant]  will  establish  that  he  was  the  owner  of 
the  said  vessel  [or,  share  or  interest],  at  the  time  of  the  levy  there- 
upon; and  that,  in  case  of  his  failure  to  do  so,  he  will  pay  the 
amount  of  the  .aforesaid  valuation,  with  interest  from  the  [date  of 
the  undertaking]  to  the  sheriff;  or,  if  the  warrant  is  vacated  or 
annulled,  to  the  defendant,  or  his  personal  representative. 

[Date.]  [Signatures.'] 

[Acknowledgment,  as  in  Form  822  ;  Affidavits  of  sufficiency,  in 
twice  the  appraisal,  as  in  Form  823 ;  Approval,  as  in  Form  824. 
Deliver  to  the  sheriff,  with  the  valuation  and  oath,  within  two  days 
after  return  of  appraisal.] 

FORM  No.  882. 
Order  releasing  domestic  vessel  attached-^ 

[Name  of]  Court  [or,  if  court  order]    At  a  Special  Term  [etc.. 

as  in  Form  820  of  this 
volume,  p.  1174]. 

[Title  of  action.] 

Upon  the  annexed  certificate  of  the  sheriff  acknowledging  the 
delivery  to  him  [or,  aiBdavit  of  M.  'N.,  showing  the  delivery  to  the 
sheriff]  of  the  undertaking  and  approval,  and  the  valuation  and 
oath,  copies  of  which  are  hereto  annexed,  and  upon  the  warrant  of 
attachment  and  order  for  appraisal  heretofore  filed  herein,  and  on 
motion  of  said  M.  T.,  attorney  for  said  M.  N". : 

e  N.  Y.  Code  Cit.  Pre,  §  662.     This  7  May  be  ex  parte.     If  so,  present 

undertaking  must  be  executed  by  the       and  recite  affidavit  as  to  previous  ap- 
claimant  or  his  agent.     Id.  plication.    See  Form  817. 
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Ordered,  that  the  [name  of  vessel']  of  [or^  the  share 

or  interest  in  the  vessel]  mentioned  in  said  undertaking  be  forth- 
with discharged  from  said  attachment  by  the  sheriff  upon  service 
of  this  order  upon  him. 

[Authentication  as  in  Form  818.] 

FORM  No.  883. 
Undertaking  by  plaintiff  to  prevent  release  of  foreign  vessel  attached.s 

Whereas,  an  attachment  heretofore  issued  in  the  above-entitled 
action  against  the  property  of  the  defendant,  Y.  Z.,  has  been  levied 
by  the  sheriff  of  the  county  of  ,  upon  the   [name   of 

vessel],  at  ,  a  vessel  belonging  to  the  port  of  ,  in 

the  [name  of  State  or  nation]';  and  M.  JST.,  of  ,  has  claimed 

said  vessel  [or,  the  share  or  interest  in  said  vessel  levied  on]  ;  and 
appraisers  duly  appointed  have,  by  a  valuation  duly  returned  to 
[Hon.  J.  K.,  a  judge  of]  this  court,  valued  said  vessel  [or, 
interest  or  share  in  said  vessel]  at  the  sum  of  dollars. 

'Now,  therefore,  we,  the  undersigned  [names  and  residences 
of  sureties],  do  hereby,  jointly  and  severally,  undertake  to  and 
with  the  [name  of  claimant] ,  and  pursuant  to  the  statute,  that  we 
will  pay  such  damages  as  may  be  recovered  for  seizing  the  said 
vessel  [or,  share,  or  interest  in  said  vessel],  in  an  action  brought 
against  the  sheriff,  or  A.  B.,  the  plaintiff  in  the  attachment,  within 
three  months  from  the  approval  of  this  tmdertaking,  if  it  appears 
therein  that  the  vessel,  [share,  or  interest]  belonged,  at  the  time 
of  attaching  it,  to  said  M.  1^.,  in  whose  behalf  the  aforesaid  claim 
is  made. 

[Date.]  [Signatures.] 

[Achnowledgment,  as  in  Form  822 ;  Affidavit  of  sufficiency  in 
twice  the  appraisal,  as  in  Form  823 ;  Approval,  as  in  Form 
824.     Deliver  within  three  days  after  return  of  appraisal.] 

FORM  No.  884. 
Order  releasing  to  claimant  foreign  vessel  attaclied.9 

[Name  of]  Court  [or,  if  court  order]    At  a  Special  Term  [etc., 

as  in  Form  820  of  this 
volume] . 

Upon  the  annexed  affidavit  of  M.  ~S.,  showing  that  no  under- 
taking has  been  delivered  or  given  to  him,  pursuant  to  law,  to  pre- 

8  N.  Y.  Code  Civ.  Pro.,  §  668.  or   a   judge   thereof   and  may  be   e» 

9  Under  N.  Y.  Code  Civ.  Pro.,  §  669,       parte.     If  so  made,  present  affidavit 
this  order  must  be  made  by  the  conrt       as  to  previous  application.    See  Form 

817. 
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vent  the  release  of  the  [name  of  vessel']  mentioned  in  the  valuation 
and  oath  dated  the  day  of  ,  19     ,  a  copy  of  which  ia 

hereto  annexed;  and  upon  the  warrant  of  attachment  and  order 
for  appraisal  heretofore  filed  herein  on  the  day  of  , 

19      ;  and  on  motion  of  M.  T.,  attorney  for  said  M.  IST. : 

Oedeeed,  that  the  [name  of  vessel]  of  [^or,  the  share 

or  interest  in  the  vessel]  mentioned  in  said  undertaking  be  forth- 
with discharged  from  said  attachment  by  the  sheriff  upon  service 
of  this  order  upon  him. 

[Authentication  as  in  Form  818.] 

FORM  No.  885. 

AfSdavit  of  defendant  to  obtain  release  of  foreign  vessel  when  attachment 
has  been  vacated  after  undertaking  given.io 

[Title  of  court  and  action.] 
[Venue.] 
M.  !N".,  being  duly  sworn,  says : 

I.  That  he  is  [the  agent  at  of]  the  owner  of  the  [name 
of  vessel]  of  ,  on  whose  claim  said  vessel,  after  having 
been  attached  in  this  action  as  the  property  of  the  defendant,  Y.  Z., 
was  duly  appraised  at  the  sum  of  dollars,  as  appears  from 
the  warrant  of  attachment  and  return  thereof,  and  the  order 
appointing  appraisers  and  the  sworn  valuation  returned  by  them 
filed  herein  on  the           day  of                  ,  19     . 

II.  That  the  said  warrant  of  attachment  has  been  vacated  or 
annulled  [or,  has  been  discharged  as  to  said  —  or,  the  share  or 
interest  in  said  attached  vessel]  by  an  order  dated  [or,  entered] 
herein  on  the  day  of  ,  19  ,  and  that  deponent  [as 
agent  of  said  claimant]  is  entitled  to  the  possession  thereof  [or,  if 
it  has  been  sold,  state  the  fact,  and  the  amount  of  proceeds  in  the 
sheriff's  hands  or  in  the  court]. 

III.  That  the  undertaking  given  by  plaintiff  on  the  day  of 

,19     ,  to  prevent  the  release  of  said  vessel  has  been 
discharged  and  cancelled,  and  surrendered  to  the  plaintiff  on  the 
day  of  ,  at 

IV.  [If  application  is  ex  parte,  state  as  to  previous  application; 
see  Form  817.     If  an  order  to  show  cause  is  ashed,  state  as  to 

L . . 

10  N.  y.  Code  Civ.  Pro.,  §  670. 
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previous  application,  and  also  the  condition  of  the  cause,  as  in 
Form  816.] 

IJurat.]  ISignature.] 

FORM  No.  886. 

Undertaking  by  defendant  to  obtain  release  of  foreign  vessel  after  attachment 
has  been  vacated,  but  plaintiff's  undertaking  has  not  been  discharged.!! 

[4s  in  Form  881,  to  the  asterisk,  continuing :^  and  whereas  said 
attachment  has  been  vacated  [or,  has  been  discharged  as  to  said 
shar,e  or  interest  in  said  vessel  —  and  if  vessel  has  teen  sold,  recite 
the  fact  and  amount  of  proceeds  in  hands  of  sheriff  or  in  court:'] 

Now,  THEEEFOEE,  I  \_or,  wB  —  name,  residence,  and  vocation  of 
claimant,  or  agent,  or  surety  or  sureties],  do  hereby  [jointly  and 
severally]  undertake  to  and  with  the  plaintiff  and  pursuant  to  the 
statute  that  I  [or,  we]  will  indemnify  A.  B.,  the  plaintiff,  against 
all  charges  and  expenses  in  consequence  of  the  undertaking  given 
by  him  herein  on  or  about  the  day  of  ,   19     ,  to 

prevent  the  release  of  said  vessel. 

[Date.]  [Signatures.] 

[Acknowledgment  on  proof,  as  in  Form  822 ;  Affidavits  of  suffi- 
ciency as  in  Form  823 ;  Approval  as  in  Form  824;  Justification, 
if  required,  as  in  Vol.  I,  Chap.  I,  Art.  XXV  on  Undeetakings.] 

FORM  Wo.  887.      * 

Order  for  sale  of  foreign  vessel  attached  where  plaintiff's  undertaking  has  not 
been  discharged  nor  he  indemnified.12 

[Caption  and  recitals,  according  to  the  case;  see  Form  819  or 

820,  supra.] 

Oedeeed,  that  said  [one-half  interest  or  share  in  said]  vessel  be 
sold  by  the  sheriff  [ere  may  give  special  directions  as  to  time  and 
notice],  and  that  the  proceeds  of  the  sale,  after  deducting  lawful 
fees  and  expenses,  be  paid  by  said  sheriff  to  [names  of  persons  who 
executed  the  undertaking  on  part  of  plaintiff] ,  for  their  indemnity. 
[Authentication  as  in  Form  818.] 

FORM  No.  888. 

Affidavit  by  joint  owner,  or  his  agent,  to  obtain  sale  of  foreign  or  domestic 

vessel  not  duly  claimed  by  third  person. 

[May  be  easily  framed  by  reference  to  Form  884,  and  ]Sr.  Y. 
Code  Civ.  Pro.,  §  673.]  

11  See  N.  Y.  Code  Civ.  Pro.,  §  670.      from  previous  Forms.    Sec  Form  885. 

12  This  order  is  made  by  the  court      The  application  may.be  either  to  the 
or  judge.   N.  Y.  Code  Civ.  Pro.,  §  671.       court  or  the  judge. 

This  affidavit  may  readily  be  adapted 
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V.     SALE,  AND  PROCEEDS  OF  SALES  AND  COLLECTIONS. 

FORM  No.  889. 

Affidavit  to  obtain  sale  of  foreign  or  domestic  vessel  attached  and  not  duly 

claimed  by  any  third  person.i3 

[As  in  next  Form,  to  the  *,  continuing:']  the  [navfie  of  vessel], 
of  \or,  the  one-half  share  or  interest  of  the  defendant 

Y.  Z.,  in  the  —  name  of  vessel  —  of  ]. 

II.  That  no  claim  to  said  vessel  has  been  made  upon  the  plain- 
tiff, nor  any  upon  the  sheriff,  as  deponent  is  informed  by  , 
at  the  office  of  the  sheriff,  upon  inquiry  there  this  day  made  by 
deponent,  nor  any  upon  the  keeper  in  charge  of  said  vessel,  as 
appears  by  the  affidavit  of  said  keeper,  hereto  annexed. 

[Or,  if  a  domestic  vessel,  may  admit  claim,  and  show  thai  a 
'proper  undertaking  has  not  been  given  hy  the  claimant.] 

III.  That  a  sale  of  said  vessel  without  further  delay  is  neces- 
sary, by  reason  of  the  following  facts  [stating  particulars]. 

IV.  State  ivhether  defendant  has  appeared,  etc.] 

\If  application  is  ex  parte,  state  as  to  previous  application;  see 
Form  817.  If  an  order  to  show  cause  is  asked,  state  as  to  previous 
application,  and  also  the  condition  of  the  cause,  as  in  Form  816.] 

[Jurat.]  [Signature.] 

FORM  No.  890. 
Affidavit  to  obtain  order  to  sell  property  which  is  perishable  or  expensive  to 

keep.i4 

[Title  of  court  and  action'.] 
[Venue.] 

A.  B.,  being  duly  sworn,  says : 

I.  That  he  is  the  plaintiff  herein  [or  otherwise  state  his  relation 

to  the  cause]. 

II.  That  on  ,  19  ,  a  warrant  of  attachment  was 
granted  against  the  property  of  the  defendant  above  named,  issued 
to  the  sheriff  of  the  county  of  ,  who  thereupon,  and  on 
the  day  of  ,  19  ,  attached  *  [a  stock  of  groceries, 
including  a  wagon,  one  horse  and  harness]. 

13  N.  Y.  Code  Civ.  Pro.,  §§  672,  673.       Wkly.    Dig.    454,   where   it   was   held 

14  Code  Civ.  Pro.,  §  656.  that  this  order  may  be  made  without 
This  and  two  following  Forms  are       first  making  an  inventory;   and  that 

sustained  by  Byrnes  v.  Robinson.   19       notice  to  the  sheriff  is  not  necessary. 
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III.  That  the  following  articles,  among  those  attached  are  per- 
ishable and  will  rapidly  decay^^  and  spoil,  and  must  be  sold,  if  at 
all,  within  [a  few  days  —  stating  particulars']. 

IV.  That  it  is  expensive  to  keep  said   [horse]  ;^®  its  value  is 
about  dollars,  and  the  cost  of  keeping  it  is  about 
dollars  per  week. 

[If  application  is  ex  parte,  state  as  to  previous  application.  See 
Form  817.  If  an  order  to  show  cause  is  asked,  state  as  to  previous 
application,  and  also  the  condition  of  the  cause,  as  in  Form  816.J 

iJurat.]  [Signature.] 

FORM  No.  891. 

Notice  of  motion  or  order  to  show  cause  why  property  that  is  perishable  or 

expensive  to  keep  should  not  be  soId.iT 

[As  in  Form  815,  or  818,  of  this  volume,  substituting  for  the 

italic  clause  between  the  *  and  the  f  :]  for  an  order  that  the  sheriff 

sell   [or,  why  the  sheriff  should  not  sell]   at  public  auction  the 

levied  on  by  him  under  the  warrant  of  attachment  issued 

herein  on  the  day  of  ,  19     . 

FORM  No.  892. 
Order  for  sale  of  property  that  is  perishable  or  expensive  to  keep.is 

[Name  of]  Court  [or,  if  court  order]    At  a  Special  Term  [etc., 

as  in  Form  820,  p.  1174.] 
[Title  of  action.] 

It  appearing  to  me  [or,  to  this  court]  by  the  aiSdavit  of  A.  B., 
verified  the  day   of  ,19      [and   the  inventory  re- 

turned to  the  warrant  of  attachment  heretofore  issued  herein], 
that  part,  of  the  property  seized  by  the  sheriff  of  the  county  of 
,  under  said  warrant,  to  wit  [ten  barrels  of  apples],  is 

IB  It  must  appear  that  the  property  man  v.   Fischer,   13   N.   Y.   Civ.  Pro. 

is   inherently  liable  to   deterioration  Rep.  224. 

and  decay,  and  it  is  not  sufficient  to  IT  This  order  may  be  made  either 

show  that  it  will  depreciate  in  value  upon     or     without     notice,     as     the 

because  of  changes  in  the  styles  and  urgency  of  the  ease  requires,  in  the 

fashions.      Fisk   v.    Spring,   25    Hun,  opinion  of  the  court  or  judge,  except 

367,  62  How.  Pr.  510,  1  Civ.  Pro.  Rep.  in  case  the  property  to  be  sold  con- 

378,    with    note    in    latter;     Contra,  sists    of    live    animals,    when    "such 

Schuman  v.  Davis,  13  N.  Y.  Supp.  575,  notice  shall  be  given  to  the  parties  to 

26  Abb.  N.  C.  125,  19  Civ.  Pro.  Rep.  the  action  of  the  application  for  the 

348.    See  also  Davis  v.  Ainsworth,  14  order    as    the    court    or    judge    pre- 

How.  Pr.  346    (where  potatoes  were  scribes."    N.  Y.  Code  Civ.  Pro.,  §  656. 

ordered  to  be  sold).  is  This  order  may  be  made  by  the 

16  A  horse  may  be  directed  to  be  court  or  judge.    N.  Y.  Code  Civ  Pro., 

sold  as  perishable  property.    Zimmer-  §  656. 


1240  Abbott's  peactice  and  foems. 

perishable;  and  that  [the  horses]  are  expensive  to  keep;  and  that 
due  notice  has  been  given  of  this  motion  to  the  \_adverse  party] 
pursuant  to  the  direction  of  the  court ;  and  after  hearing  , 

of  counsel  for  the  [moving  party],  and  [.or,  no  one  ap- 

pearing]   for  in  opposition;  and  on  motion  of  , 

attorney  for  [moving  party]  : 

Oedebed,  that  said  be  sold  by  said  sheriff,  at  public 

auction,  at  [mentioning  place],  after  days  [such 

time  as  may  be  reasonable  under  the  circumstances]  previous  notice 
of  the  time  and  place  of  such  sale  being  given  by  him  in  writing, 
posted  in  three  or  more  public  places  in  ,  and  by  adver- 

tising the  same  days  successively"  immediately  previous  to 

and  on  the  day  of  sale,  in  the  newspaper  printed  at 

[and  by  service  of  notice  of  sale  on  the  attorneys  for  the  plaintiff 
and  the  defendant  days  before  the  sale]. 

Leave  is  hereby  given  the  plaintiff  to  become  the  purchaser  at 
such  sale,  if  he  so  desires.] 

[Authentication  as  in  Form  818  of  this  volume.] 

FORM  No.  893. 
Order  that  sherifi  pay  into  court  proceeds  made  on  attachnient.2o 

[Caption  and  recitals,  see  Form  No.  820,  supra.] 

Oedeeed,  that  the  sum  of  dollars,  proceeds  of  the  de- 

mands collected  [or,  of  the  property  sold  —  or  both]  under  the 
attachment  herein,  be  by  the  sheriff  forthwith  [or,  within 
days  after  service  of  a  copy  of  this  order]  paid  into  court  [or, 
deposited  in  the  Trust  Company  —  or.  Bank  —  of  , 

to  be  drawn  out  only  upon  the  order  of  the  court] . 

Enter:    [signature  of  judge  by  initials  of  name  and  title.] 

FORM  No.  894. 
Order  that  sheriff  pay  over  to  defendant  or  his  asdgnee  surplus  proceeds.2i 

[Caption  and  recitals,  according  to  the  case;  see  Forms  No.  819 
and  820  of  this  volume.] 
Oedeeed,  that  M.  'N.,  the  sheriff  of  the  county  of  pay  to 

the  defendant  Y.  Z.  [or,  to  O.  P.,  the  assignee  of  the  defendant 

19  See  Vol.  I,  Chapter  I,  Article  21  Under  N.  Y.  Code  Civ.  Pro., 
XIX,  on  Publication,  paragraphs  22,  §  676,  the  court,  "  or  the  judge  who 
23,  p.  359.  granted    the    warrant,"    may,    upon 

20  This  order  is  made  by  the  court  "  notice  to  the  plalntiflF  and  the  plain- 
upon  the  ex  parte  application  of  tiffs  in  the  other  warrants  or  execu- 
either  party.  N.  Y.  Code  Civ.  Pro.,  tions,"  make  this  order  "  at  any  time 
§  675.  during  the  pendency  of  the  action." 


PEOVISIONAL    REMEDIES.- 


■VIII.    ATTACHMENT. 


1241 


Y.  Z.]  the  sum  of  dollars,  being  a  surplus  remaining  in 

his  hands  arising  from  the  proceeds  of  the  sale  of  the  property 
attached  herein  [or,  arising  from  moneys  or  demands  collected  by 
him  —  or  both]  over  and  above  such  sum  as  will  be  required  to 
pay  the  plaintiff's  demand  with  the  costs  and  expenses  of  this 
action  [and  of  all  other  warrants  of  attachment  or  executions  now 
in  his  hands  chargeable  upon  said  fund.] 

And  it  is  further  ordered,  that  the  property  of  the  defendant 
not  sold  {describing  if]  be  and  the  same  is  hereby  released  from 
the  said  attachment  [or,  attachments],  and  the  said  sheriff  is 
hereby  ordered  to  deliver  the  same  to  said 

[^Authentication  as  in  Form  818,  of  this  volume.] 
SECTION  III. 

VACATING  OB   DISCHARGING  ATTACHMENT. 


1.  Motion  to  vacate  or  modify  attach- 

ment,   or   increase    security,    on 
original  papers. 

2.  — on  defendant's  papers. 

3.  — ^when  to  be  made. 

4.  Who  may  move. 

5.  Defendant  or  third  person  having 

partial  interest. 

6.  —  third  person. 

7.  Rules  for  decision  of  motion. 

8.  Motion  by  third  person  claimed  to 

be  indebted. 

FOEMS. 

(895)  Notice  to  sheriff  that  prop- 
erty levied  on  is  exempt. 

(895)  Affidavit  to  obtain  order  to 
show  cause  why  attachment 
should  not  be  vacated  on 
the  original  papers. 

(897)  Order  to  show  cause  on  origi- 

nal papers,  or  fresh  papers, 
or  both,  why  attachment 
should  not  be  vacated  or 
modified,  or  security  in- 
creased. 

( 898 )  Notice  of  motion  on  the  origi- 

nal papers,  or  fresh  papers, 
or  both,  to  vacate  or  modify 
the  warrant,  or  to  increase 
the  security,  or  both. 
(899-909)  Statements  of  grounds  of 
motion  to  vacate  attach- 
ment suitable  to  be  inserted 
in  preceding  Forms  of  order 
to  show  cause  or  notice. 


(910)  Affidavit    for   subsequent   at- 

taching creditor's  motion  to 
vacate  attachment. 

(911)  Affidavit  for  an  assignee's  mo- 

tion to  vacate  attachment. 

(912)  Affidavit  on  motion  to  vacate 

attachment  by  one  claiming 
under  a  transfer  from  de- 
fendant subsequent  to  at- 
tachmen  t. 

(913)  Affidavit  to  vacate  attachment 

on  the  ground  of  unexpired 
credit. 

(914)  Order  vacating  attachment. 

(915)  Notice  of  motion  to  discharge 

attachment,  as  to  all  or 
part  of  the  property,  on 
giving  security. 

(916)  Undertaking    to    obtain    dis- 

charge of  property  attached. 

(917)  Order     discharging     attachea 

property  on  security  being 
given. 

(918)  Affidavit  to  move  to  discharge 

attachment  as  to  interest  of 
a  copartner  in  leviable 
property. 

(919)  Undertaking    on    application 

to  discharge  interest  in 
partnership  goods  and  chat- 
tels from  attachment. 

(920)  Affidavit  to  move  to  discharge 

attachment  as  to  non-levi- 
able property  belonging  to 
defendant  and  his  copartner. 

(921)  Affidavit  in  corroboration  by 

the  fund  holder. 
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(922)  Order  discharging  attachment         (924)   Order     cancelling    notice    of 

as  to  partnership  fund.  pendency  of  action  and  at- 

(923)  Affidavit   to    move    to   vacate  tachment  of  real  property. 

notice  of  attachment  on  real         ( 925 )   Notice  of  motion  to  tax  sher- 
property.  ifC's  fees  on  attachment. 

(926)   Order  taxing  sheriff's  fees  on 
attachment. 

1.  Motion  to  vacate  or  modify  attachment,  or  increase  security, 
on  original  papers.]^ — To  vacate  or  modify  an  attachment,  or 
increase  the  security,  application  may  be  made  on  the  original 
papers,  (1)  to  the  court  (held  by  any  judge^^)  and  on  notice; 
or,  (2)  to  the  judge  who  granted  it,  in  which  case  the  applica- 
tion may  be  made  either  in  court  or  out  of  court,  and  without 
notice ;  but  he  may  require  notice  to  be  given.^* 

Upon  such  a  motion,  the  plaintiff  cannot  oppose  on  fresh  proof, 
but  is  confined  to  his  original  affidavits,^^  and  the  court  has 
no  power  to  allow  an  amendment  of  the  affidavits.^*  But  the 
court  has  power  to  permit  additional  affidavits  to  be  received  in 
support  of  the  attachment,  to  supply  omissions  of  material  allega- 
tions affecting  the  amount  of  the  attachment,  where  plaintiff 
in  his  original  papers  has  shown  a  right  to  recover  a  portion  of 
the  amount  claimed.^'^ 

Such  motion  is  no  bar  to  a  subsequent  motion  without  leave 
obtained  to  vacate  on  the  merits  upon  affidavits  on  defendant's 
part.2* 

22  A  motion  vi'ill  lie  to  set  aside  a  levy  upon  and  seizure  of  property,  and 
yet  allow  the  attachment  as  a  writ  to  stand.  See  Bridges  v.  Ware,  110  App. 
Div.  106.  Not,  however,  as  to  a  levy  upon  intangible  property.  Simpson  v. 
Jersey  City  Contr.  Co.,  47  App.  Div.  17,  61  N.  Y.  Supp.  1033,  30  Civ.  Pro. 
Eep.  161.  A  levy  upon  a  debt  was,  however,  set  aside  in  Carr  v.  Corcoran, 
44  App.  Div.  97,  60  N.  Y.  Supp.  763. 

23Ruppert  V.  Haug,  87  N.  Y.  141,  62  How.  Pr.  364,  1  Civ.  Pro.  Eep.  411. 

24  N.  Y.  Code  Civ.  Pro.,  §  683. 

25  Ladenburg  v.  Com.  Bank,  87  Hun,  269,  33  N.  Y.  Supp.  821 ;  Pach  v.  Orr, 
15  Civ.  Pro.  Rep.  176 ;  Steuben  County  Bank  v.  Alberger,  75  N.  Y.  179 ;  Trow's 
Printing,  etc.,  Co.  ■;;.  Hart,  85  N.  Y.  500;  Buhl  v.  Ball,  41  Hun,  61,  65,  appeal 
dismissed,  106  N.  Y.  672;  Appleton  v.  Speer,  57  N.  Y.  Super.  Ct.  119,  6 
N.  Y.  Supp.  511  (holding  that  in  such  a  case  the  plaintifT  cannot  supply 
defects  in  the  original  affidavits).  A  complaint  subsequently  served  cannot 
be  considered.  Fox  v.  Mays,  46  App.  Div.  1,  61  N.  Y.  Supp.  295.  See  also 
Sutherland  v.  Bradner,  34  Hun,  519. 

21!  Davis  V.  Reflex  Camera  Co.,  97  App.  Div.  73,  89  N.  Y.  Supp.  587.  An 
obvious  clerical  error  n'ay  be  disregarded.      Vogelman  v.  Lewit,  48  Misc.  625. 

27  Sulzbacher  v.  Cawthra  &  Co.,  14  Misc.  545,  36  N.  Y.  Supp.  8,  aff'd  on 
opinion  below,  148  N.  Y.  755  (omission  to  show  facts  liquidating  prospective 
damages  in  original  affidavits,  although  a  sum  of  past  damages  was  shown). 

28Thalheimer  r.  Hays,  103  N.  Y.  648,  3  St.  Rep.  441;  Hawkins  v.  Pakas, 
44  App.  Div.  395,  60  N.  Y.  Supp.  1108. 
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A  motion  is  deemed  to  be  on  the  original  papers  within  these 
rules,  and  not  upon  affidavits  on  the  defendant's  part,  notwith- 
standing the  necessary  affidavit  merely  to  obtain  an  order  to  show 
cause  is  used,^®  or  that  the  moving  party,  being  a  third  person, 
presents  the  necessary  affidavit  to  show  the  existence  of  the  lien,^" 
or  other  circumstances,  giving  him  a  right  to  move,  and  excusing 
delay.^^ 

Such  motion  is  in  effect  a  demurrer,  and  admits  every  fact  ap- 
parent in  the  papers,^^  and  plaintiff  is  entitled  to  all  reasonable 
inferences  in  his  f avor.^* 

2.  —  on  defendant's  papers.]  —  For  the  like  relief,  application 
may  be  made,  upon  affidavits  on  the  defendant's  part  and  on 
notice,  (1)  to  the  court;  or,  (2)  to  any  judge  of  the  court. 

Such  a  motion  the  plaintiff  may  oppose,  by  new  proof  by  affi- 
davits on  his  part  (or  admissions  in  the  defendant's  moving 
papers)^*  "  tending  to  sustain  any  ground  for  the  attachment  re- 
cited in  the  warrant,  and  no  other,  unless  the  defendant  relies 
upon  a  discharge  in  bankruptcy,  or  upon  a  discharge  or  exon- 
eration granted  in  insolvent  proceedings ;  in  which  case  the  plain- 
tiff may  show  any  matter,  in  avoidance  thereof,  which  he  might 
show  upon  the  trial."^^ 

A  motion  is  deemed  to  be  on  papers  on  defendant's  part  within 
these  rules  if  defendant  applies  on  plaintiff's  complaint  as  well 
as  on  the  original  papers  when  they  did  not  include  it ;  ^^  or  on 

29  Brewer  v.  Tucker,  13  Abb.  Pr.  76.  On  such  a  motion,  the  fact  that  the 
formal  affidavit  does  not  deny  the  charges  of  fraud  will  not  create  a  presump- 
tion against  the  defendant.      Stein  v.  Levy,  55  Hun,  381,  8  N.  Y.  Supp.  505. 

30  Steuben  County  Bank  v.  Alberger,  75  N.  Y.  179. 

31  Trow's  Printing,  etc.,  Co.  v.  Hart,  85  N.  Y.  500. 

32Condouris  v.  Imp.  Turkish,  etc.,  Co.,  3  Misc.  66,  22  N.  Y.  Supp.  695; 
Everett  v.  Park,  88  Hun,  368,  34  N.  Y.  Supp.  827. 

33  Stewart  v.  Lyman,  02  App.  Div.  182,  70  N.  Y.  Supp.  936. 

34  Herman  v.  Bailey,  20  Misc.  95,  45  N.  Y.  Supp.  88 ;  Vogelman  v.  Lewit, 
48  Misc.  625. 

35 N.  Y.  Code  Civ.  Pro.,  §  683;  Coffin  v.  Stitt,  5  Civ.  Pro.  Rep.  (Browne), 
261  (holding  that  on  a  motion  on  an  affidavit  denying  the  debt,  plaintiff 
might  supply  evidence  that  the  debt  had  matured  before  suit  was  brought ) . 

Muser  v.  Lisaner,  67  How.  Pr.  509  (holding  that  where  defendant  moves 
to  vacate  on  an  allegation  that  the  debt  was  not  due  when  the  suit  was 
brought,  plaintiff  may  show  fraud  entitling  him  to  disregard  agreement  for 
credit).  Herman  v.  Bailey,  20  Misc.  95,  45  N.  Y.  Supp.  88  (faihire  to  show 
defendant's  non-residence  cured  by  defendant's  affidavits,  and  plaintiff's  addi- 
tional affidavits). 

Acker  v.  Saynisoh,  25  Misc.  415,  54  N.  Y.  Supp.  937,  aff'd,  26  Misc.  836 
(additional  affidavits  rejected  as  tending  to  support  a  ground  of  attachment 
not  recited). 

selves  V.  Holden,  14  Hun,  402. 
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aiEdavits  which  put  in  issue  any  of  plaintiff's  allegations,  althougli 
the  allegations  so  controverted  are  immaterial,^^  or  affidavits  which 
go  to  support  any  ground  for  vacating,^*  as  distinguished  from 
affidavits  merely  showing  the  standing  in  court  of  the  moving 
party  or  the  seasonableness  of  his  motion. 

3.  — ivhen  to  he  made.]  — Such  motion  may  be  heard  as  of 
right  at  any  time  before  the  actual  application  of  the  attached 
property  or  the  proceeds  thereof,^*  to  the  payment  of  a  judgment 
recovered  in  the  ac'ion.*" 

It  is  not  precluded  by  the  fact  that  the  attachment  has  been 
discharged  upon  defendant  giving  security  for  the  debt;*^  nor  by 
the  fact  that  the  attachment  has  fallen  because  of  plaintiff's 
failure  to  serve  the  summons  within  thirty  days;*^  nor  by  the 
discontinuance  of  the  action  before  defendant's  appearance  ;*^  nor 
by  a  prior  motion  to  reduce  the  amount;**  nor  is  an  application 
founded  on  new  papers  on  defendant's  behalf  precluded  by  the 
fact  that  a  motion  made  on  the  original  papers  had  been  denied.*' 

4.  Who  may  move.]  — A  defendant  may  move  without  put- 
ting in  a  general  appearance,*®  and  is  not  obliged  to  move  as  soon 

37  Godfrey  v.  Godfrey,  75  N.  Y.  434. 

SSBuell  V.  Van  Camp,  6  N.  Y.  Supp.  365,  aff'd  119  N.  Y.  160. 

39  The  motion  should  be  actually  brought  to  a  hearing  before  such  applica- 
tion of  attached  property  or  proceeds.  Pfluke  Co.  v.  Papulias,  42  Misc.  18, 
85  N.  Y.  Supp.  543. 

40  N.  Y.  Code  Civ.  Pro.,  §  682;  Andrews  v.  Schofield,  27  App.  Div.  90,  50 
N.  Y.  Supp.  132,  5  Anno.  Cas.  311.  A  mere  levy  is  not  such  an  application. 
Woodmansee  v.  Rogers,  82  N.  Y.  88. 

The  motion  may  be  made  after  final  judgment  and  execution  issued;  if  it 
be  before  application  of  the  proceeds.  Parsons  v.  Sprague,  3  Civ.  Pro.  Rep. 
(Browne)   290,  65  How.  Pr.  151. 

And  if  denied,  appeal  is  proper,  even  after  such  application.  Market  Nat. 
Bank  v.  Pacific  Nat.  Bank,  30  Hun,  50. 

As  to  the  right  to  move  to  vacate  a  void  attachment,  even  after  judgment, 
see  Goodyear  Rubber  Co.  v.  Knapp,  61  Wis.  123,  20  N.  W.  Rep.  657. 

«Lawlor  v.  Magnolia  Metal  Co.,  2  App.  Div.  552,  38  N.  Y.  Supp.  36;  Dus- 
seldorf  v.  Redlich,  16  Hun,  624;  Claflin  v.  Baere,  57  How.  Pr.  78. 

42  Corn  Exeh.  Bank  v.  Bossio,  8  App.  Div.  306,  40  N.  Y.  Supp.  994. 

43  Am.  Audit  Co.  v.  Indust.  Fed.  of  Am.,  87  App.  Div.  275,  84  N.  Y.  Supp. 
369.  But  no  judgment  of  dismissal  can  be  properly  entered  under  such  cir- 
cumstances.    Straus  V.  Gilhou,  80  App.  Div.  50,  80  N.  Y.  Supp.  180. 

44  Sulzbacher  v.  Cawthra  &  Co.,  14  Misc.  544,  36  N.  Y.  Supp.  8  ail'd  148 
N.  Y.  755. 

45  N.  Y.  Code  Civ.  Pro.,  §  686;  Thalheimer  v.  Hays,  42  Hun,  93;  Hawkins 
V.  Pakas,  44  App.  Div.  395,  60  N.  Y.  Supp.  1108. 

«Manice  v.  Gould,  1  Abb.  Pr.  (N.  S.)  255;  Monette  v.  Chardon,  16 
Misc.  165,  37  N.  Y.  Suppl.  2. 
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as  he  appears  in  the  action.*^  Nor  is  he  precluded  from  moving  by 
the  fact  that  a  third  person  has  claimed  as  his  own  the  property 
attached,  and  the  plaintiff  has  given  a  bond  of  indemnity  against 
such  claim.*^  But  he,  or  his  successor  in  interest,  is  precluded 
by  having  brought  an  action  against  the  sheriff  for  a  conver- 
sion.*® 

5.  —  defendant  or  third  person  having  partial  interest.^]  —  It 
is  no  objection  to  such  a  motion,  either  on  the  part  of  a  defend- 
ant or  a  third  person,^^  that  he  is  interested  in  only  a  part  of  the 
property  attached. 

6.  —  third  person.]  —  One  who  has,  even  subsequent  to  the 
attachment,  acquired  a  title  to,®^  or  lien  on®^  any  part  of  the  at- 
tached property,  may  move  to  vacate  or  modify  the  vparrant  or 
the  attachment  on  the  ground  of  the  insufficiency  of  the  affi- 
davits on  which  it  was  granted.  But  subsequent  attaching  cred- 
itors cannot  invoke  irregularities  in  the  attachment  papers;  only 
jurisdictional  defects  are  available.^* 

The  burden  is  on  such  third  person  to  adduce  evidence  of  a 
valid  transfer  or  lien  in  support  of  his  claim. ^^ 

47  Franke  v.  Havens,  102  App.  Div.  67,  92  N.  Y.  Supp.  377. 

48Whit€legge  v.  Witt,  12  Daly,  319. 

As  to  other  objections,  see  paragraph  3. 

49  Marx  V.  Cianeimino,  59  App.  Div.  570.  69  N.  Y.  Supp.  672. 

BO  Walts  V.  Nichols,  32  Hun,  276,   19  Wkly.  JDig.   165. 

51  Trow's  Printing,  etc.,  Co.  r.  Hart,  85  N.  yI  500. 

52  Trow's  Printing,  etc.,  Co.  v.  Hart,  35  N.  Y.  500 ;  Marx  v.  Cianeimino, 
59  App.  Div.  570,  69  N.  Y.  Supp.  672.  \ 

63  Steuben  County  Bank  v.  Alberger,  75  N.  Y.  X9;  s.  p.,  Nat.  Shoe,  etc., 
Bank  v.  Mechanics,  etc.,  Bank,  89  N.  Y.  440  ( reeeiver''T3f-aa4asolvent  national 
bank  appointed  after  the  issuing  of  the  attachment)  ;  s.  p..  Smith  v.  Davis, 
29  Hun,  306,  3  Civ.  Pro.  Eep.  (Browne)  74;  Neal  v.  Sachs,  15  Wkly.  Dig. 
476;  Euppert  r.  Haug,  87  N.  Y.  141  (where  subsequent  judgment-creditor 
levied  execution  on  the  attached  property)  ;  People's  Bank  v.  Mechanics'  Bank, 
62  How.  Pr.  422  (such  subsequent  lienor  need  not  be  made  a  party  to  enable 
him  to  make  the  motion ) . 

Jacobs  V.  Hogan,  86  N.  Y.  243  (junior  attaching  creditor)  ;  s.  p.,  Dickins(^n 
V.  Benham,  12  Abb.  Pr.  158;  Brewer  v.  Tucker,  13  id.  76;  Gasherie  r.  Apple, 
14  id.  64;  Marine  Bank  v.  Ward,  35  Hun,  395  (general  assignee  for  the  benefit 
of  creditors ) . 

As  to  foreign  assignee,  liquidators,  etc.,  compare  Hibernia  Nat.  Bank  v. 
Lacombe,  21  Hun,  166,  aff'd,  84  N.  Y.  367;  Matter  of  Waite,  99  N.  Y.  433. 

B4Van  Camp  v.  Searle,  147  N.  Y.  150,  2  Anno.  Cas.  351. 

55  Davis  V.  Brooks,  14  Wkly.  Dig.  454,  aflf'd,  90  N.  Y.  653 ;  Tim  v.  Smith, 
93  id.  87  (holding  allegations  on  information  and  belief  that  the  moving 
party's  attachment  had  been  levied  were  insufficient),  s.  p.,  Ladenberg  v. 
Com.  Bank,  148  N.  Y.  202,  2  App.  Div.  477. 

Selser  Bros.  Co.  v.  Potter  Produce  Co.,  77  Hun,  313,  28  N.  Y.  Supp.  428; 
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7.  Rules  for  decision.]  —  The  court  will  not  ordinarily,  upon 
the  motion,  consider  the  merits,  or  determine  whether  the  cause 
of  action  exists,^^  hut  will  leave  questions  of  fact  arising  upon  the 
cause  of  action  for  determination  at  the  trial.^'^  The  existence 
of  grounds  for  the  attachment,  extrinsic  to  the  cause  of  action, 
may  be  disproved  upon  a  motion  to  vacate.^® 

8.  By  third  person  claimed  to  he  indebted.]  —  ISlo  motion  will 
lie  to  vacate  a  levy  upon  an  alleged  indebtedness,  upon  papers 
showing  that  in  fact  no  indebtedness  exists.  If  in  fact  there  is 
no  indebtedness  the  levy  is  ineffective  and  need  not  be  vacated, 
while  if  any  does  exist  the  attaching  creditor  is  entitled  to  con- 
tinue the  lien  and  enforce  it  by  action.^^ 


FORM  No.  895. 
Notice  to  sheriff  that  property  levied  on  is  exempt.eo 

[Title  of  court  and  cause.] 

Please  take  notice  that  the  [describe  articles]  attached  by  you 
herein  are  exempt  from  levy  and  sale  on  execution  by  reason  of 

[stating  facts  establishing  exemption]. 
[Date,  etc.,  as  in  Form  854.J 

Delmore  v.  Owen,  44  Hun,  296  (holding  that  a  jurisdictional  defect  in  the 
attachment  of  the  moving  party,  appearing  on  the  record,  was  fatal). 

A  denial  of  an  execution  creditor's  motion  to  vacate,  on  the  grotmd  that 
his  judgment  is  invalid,  is  no  bar  to  a  subsequent  similar  motion  by  him  on 
the  ground  that  the  attachment  is  a  cloud  upon  a  title  claimed  by  him  to  the 
attached  property.  Steuben  County  Bank  v.  Alberger,  83  N.  Y.  274,  61  How. 
Pr.  227,  11  ^Vldy.  Dig.  279. 

Where  the  lien  rests  upon  the  judgment  of  a  court  of  limited  jurisdiction, 
as  the  New  York  City  Court,  the  papers  must  show  the  facts  establishing 
jurisdiction.  Grob  v.  Met.  Coll.  Agency,  30  Misc.  314,  63  N.  Y.  Supp.  513; 
Sill  Stove  Works  v.  Scott,  62  App.  Div.  566,  71  N.  Y.  Supp.  181. 

BBKirby  v.  Colwell,  81  Hun,  385,  30  N.  Y.  Supp.  880. 

57  Furbish  v.  Nye,  17  App.  Div.  325,  45  N.  Y.  Supp.  214,  4  Anno.  Cas.  241; 
Eomeo  v.  Garofalo,  25  App.  Div.  191,  49  N.  Y.  Supp.  114;  Norden  v.  Duke, 
106  App.  Div.  514,  94  N.  Y.  Supp.  878. 

The  court  will  merely  examine  the  complaint  with  a  view  to  seeing  whether 
it  is  hopelessly  bad,  or  so  barren  of  substantial  averments  that  no  reason- 
able arguments  can  be  used  in  its  support.  Jones  v.  Hygienic  Soap  Gran.  Co., 
110  App.  Div.  331,  97  N.  Y.  Supp.  104. 

68  Boscher  v.  Roullier,  4  Abb.  Pr.  396. 

BO  See  Weil  v.  Gallun,  75  App.  Div.  439,  78  N.  Y.  Supp.  300. 


CO  The  law  does  not  require  written  given  before  actual   sale    ( Hartmann 

notice  in  order  to  render  the  officer  v.  Wood,  57  App.   Div.  23,  67  N.  Y. 

liable    (Finnin   v.   Malloy,   33   N.   Y.  Supp.   1046),  and  for  convenience  of 

Super.  Ct.  382),  but  notice  must  be  proof,   it  will  be  best  to  give  it  in 
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FORM  No.  896. 

Affidavit  to  obtain  order  to  show  cause  why  attachment  should  not  be 

vacated.61 

{Title  of  court  and  action.] 
[Fenue.] 

T.  Z.,  being  duly  sworn,  says: 

I.  That  lie  is  the  attorney  for  the  defendant  herein; 

II.  That  a  warrant  of  attachment  against  the  property  of  said 
defendant  was  issued  herein  on  and  about  the  day  of  , 
19  ,  under  which  the  sheriff  of  the  county  of  ,  has  taken 
possession  of  property  of  the  said  defendant;  that  said  sheriff  is 
now  in  possession  thereunder.  \_Show  inconvenience  resulting  to 
defendant^  if  any,  from  seizure  of  property.] 

III.  That  the  defendant  desires  to  make  a  motion  to  vacate 
said  warrant  on  the  papers  on  which  the  same  is  granted,  and  that 
too  much  delay  and  expense  will  be  occasioned  if  a  notice  of  motion 
be  given.  Therefore,  deponent  applies  for  an  order  to  show  cause, 
returnable  the  of  ,  19     . 

IV.  {State  condition  of  cause,  whether  at  issue,  and  if  not  yet 
tried  the  time  appointed  for  holding  the  next  term  where  the 
action  is  triable.]^ 

V.  liTo  previous  application  for  such  order  to  show  cause  has 
been  made  to  any  court  or  judge  [except,  etc.    See  Form  817]. 

{Jurat.]  {Signature.] 

FORM  No.  897. 

Order  to  show  cause  on  original  papers,  or  fresh  papers,  or  both,  why  attach- 
ment should  not  be  vacated  or  modified,63  or  security  increased.64 

{Title  of  court  and  action.] 

Upon  the  warrant  of  attachment  granted  herein  on  the 
day  of  ,  19     ,  and  the  papers  upon  which  it  was  granted 

writing,   stating  the   facts   on  which  Smith,   84  App.   Div.   500,   82  N.  Y. 

the  claim  is  founded.  Supp.  982 ;  Sanger  v.  Connor,  95  App. 

A  motion  to  vacate  will  not  lie  on  Div.  521,  88  N.  Y.  Supp.  1054. 

the  ground  that  the  property  levied  63  The   application  may  be   for   all 

on  is  not  subject  to  attachment.    Her-  or  any  of  these  forms  of  relief.  Code 

man  v.  Bailey,  25  Misc.  94,  45  N.  Y.  Civ.  Pro.,  §  682. 

Supp.  88.  As  to  motion  to  reduce  the  amount 

61  See  paragraph  1,  p.  1242,  supra.  of    the    attachment,     see    Trubee    v. 

62  Required  by  Gen.  Rule  37.     An  Alden,  6  Hun,  75;  Sulzbocher  v.  Caw- 
omission  to  comply  with  the  rule  will  thra  &  Co.,   14  Misc.   545,  36  N.  Y. 
require  the   denial  of  the  motion  if  Supp.  8,  aff'd,  148  ISI.  Y.  755. 
objection  is  properly  raised.     Cole  v.  64  See  pp.  1242,  1243,  as  to  policy  of 
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[t'Z  motion  is  on  fresh  papers,  add  —  the  affidavit  of  ,  a 

copy  of  which  is  hereto  annexed  —  and,  may  add,  the  answer^ 
already  served  herein],  and  on  motion  of  T.  Z.,  attorney  for  de- 
fendant [if  appearing  specially  say  —  appearing  for  the  purposes 
of  this  motion  only  —  or,  attorney  for  M.  N.,  —  naming  third 
person  who  moves]  ; 

Oedeeed,  that  plaintiff  show  cause  before  me  at  [or, 

before  this  court  at  a  Special  Term  thereof,  to  be  held  at  ], 

in  ,  on  the  day  of  ,  19     ,  at  o'clock 

in  the  noon,  or  as  soon  thereafter  as  counsel  can  be  heard, 

why  an  order  should  not  be  granted  vacating  the  said  warrant  of 
attachment  [or,  modifying  said  warrant  of  attachment  — 
stating  in  what  particulars  —  or,  requiring  an  increase 
of  the  security  given  by  the  plaintiff^* —  or  for  one  or  more 
of  these  forms  of  relief,  together,  or  in  the  alternative],  and  award- 
ing such  other  or  further  relief  as  may  be  just^'^  [and  if  motion 
is,  in  any  part,  on  the  ground  of  irregularity,^  add],  such  relief 
being  also  asked  upon  the  following  grounds,  among  others,  in  that 
[here  designate  particulars  complained  of f^  see  following  Forms, 
899  to  909],  with  costs  of  this  motion. 

[//  stay  is  granted,  add,]  And  in  the  meantime  and  until  the 


applying  ex  parte,  or  on  motion,  and 
whether  to  the  court  or  the  judge. 

65  The  statute  of  limitations  is  not 
available,  unless  interposed  by  answer. 
Plimpton  V.  Bigelow,  12  Abb.  N.  C. 
202,  29  Hun,  362;  rev'd  on  other 
grounds,  in  93  N.  Y.  592. 

66  The  amount  of  security  is  discre- 
tionary. Eiggs  V.  Cleveland,  etc.,  K. 
R.  Co.,  21  Wkly.  Dig.  45. 

67  If  the  order  stops  here,  a  vacatur 
may  be  granted  for  substantial 
grounds  on  the  papers,  but  not  for 
irregularity.  If  irregularities  are 
specified,  but  this  previous  clause 
omitted,  the  motion  may,  perhaps,  be 
confined  to  the  specified  grounds. 
Therefore,  it  is  well,  in  case  of  irregu- 
larity, to  ask  the  vacatur  generally 
and  to  add  that  such  relief  will  also 
be  asked  upon  specified  grounds. 

68  If  the  motion  is  made  on  the 
ground  that  there  was  no  basis  for 
granting  the  warrant,  this  is  not  an 
irregularity  within  Gen.  Rule  37,  and 
need  not  be  specified.  Andrews  v. 
Schofield,  27  App.  Div.  90,  50  N.  Y. 
Supp.  132,  5  Anno.  Cas.  311.  Sub- 
stantial insufficiency  of  the  affidavits 
is    not    an    irregularity.      Martin    v. 


Aluminum,  etc.,  Co.,  44  App.  Div.  412, 
60  N.  Y.  Supp.  1010 ;  Norden  v.  Duke, 
106  App.  Div.  514,  94  N.  Y.  Supp. 
878. 

Failure  to  deliver  certified  copy  of 
warrant,  when  required,  is  a  substan- 
tial defect,  and  need  not  be  specified 
as  an  irregularity.  Weil  v.  Galium, 
75  App.  Div.  439,  78  N.  Y.  Supp.  300. 
Error  in  recital  of  the  cause  of  action, 
in  the  warrant,  a  mere  irregularity. 
Railings  v.  McDonald,  76  App.  Div. 
112,  78  N.  Y.  Supp.  1040.  Or,  of  the 
ground  of  the  attachment.  Ennis  v. 
Untermeyer,  93  App.  Div.  375,  87 
N.  Y.  Supp.  695. 

69  Van  Wickle  v.  Weaver  Coal,  etc., 
Co.,  88  App.  Div.  603,  85  N.  Y.  Supp. 
82;  Kloh  v.  N.  Y.  Fertilizer  Co.,  86 
Hun,  266,  33  N.  Y.  Supp.  343;  Wee- 
hawken  Wharf  Co.  v.  Knickerbocker 
Coal  Co.,  24  Misc.  683,  53  N.  Y.  Supp. 
982;  First  Nat.  Bank,  v.  Bushwick 
Chem.  Works,  17  Civ.  Pro.  229,  aff'd, 
119  N.  Y.  645. 

Volume  I,  p.  122;  Stevens  v.  Mid- 
dleton,  14  Wkly.  Dig.  126.  The  report 
of  s.  c,  in  26  Hun,  470,  omits  refer- 
ence to  this  point.  ■ 
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entry  of  the  order  upon  the  determination  of  this  motion,  let  all 
proceedings  on  the  part  of  the  plaintiff,  his  attorney  and  the 
sheriff,  his  deputies  and  agents,  be  stayed;  except  to  protect  the 
levy  heretofore  made. 

Service  of  a  copy  of  this  order  on  ,  19     ?  shall  be  suf- 

ficient. 

^Authentication  as  in  Form  818  of  this  volume.] 

[^For  special  appearance  where  defendant  moves  and  does  not  ap- 
pear generally,  see  Volv.me  I,  p.  739,  Form  442.] 

FORM  No.  898. 

Notice  of  motion  on  the  original  papers,  or  fresh  papers,  or  both,  to  vacate  or 
modify  the  warrant,  or  to  increase  the  security,  or  both.TO 

[Title  of  court  and  action.'] 

Please  take  notice,  that  upon  the  warrant  of  attachment  granted 
herein  on  the  day  of  ,  19     ,  and  the  papers  upon 

which  it  was  granted   [and  the  affidavit  of  ,  a  copy  of 

which  is  hereto  annexed  —  and  the  answer  already  served  herein] , 
the  undersigned  will  move  the  court,  at  a  Special  Term  to  be 
held  \_or  if  warrant  was  granted  by  judge  out  of  court,  may  say, 
will  move  the  Hon.  J.  K.]  at  the  County  Court  House  \_or,  city 
hall]  in  the  city  of  ,  on  the  day  of  ,  19     , 

at  o'clock  in  the  noon,  or  as  soon  thereafter  as  coun- 

sel can  be  heard,  for  an  order  vacating  the  said  warrant  of  at- 
tachment [or,  modifying  said  warrant  of  attachment  - —  stating 
in  u'hat  particulars  —  or,  requiring  an  increase  of  the  security 
given  by  the  plaintiff — or  for  one  or  more  of  these  forms  of  relief, 
together,  or  in  the  alternative],  and  awarding  such  other  or  further 
relief  as  may  be  just  [and  if  motion  is,  in  any  part,  on  the  ground 
of  irregularity,  add] ,  such  relief  being  also  asked  upon  the  follow- 
ing grounds,  among  others,  in  that  [here  designate  particulars 
complained  of;  see  following  Forms,  899  to  909,  with  costs  of  tiis 
motion. 

[Date.]  [Signature  and  office  address  of] 

Attorney  for 
[Address]  To  , 

Plaintiff's  attorney. 
[For  special  appearance,  see  Volume  I,  p.  739,  Form  442.     In 
cases  where  that  is  used,  the  above  signature  should  be  qualified, 
thus:  Attorney  for  T.  Z.,  for  purposes  of  this  motion  only.] 

70  See  notes  to  last  Form. 

79 
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STATEMENT  OF  GROUNDS  OP  MOTION  TO  VACATE  ATTACHMENT 
SUITABLE  TO  BE  INSERTED  IN  PRECEDING  PORMS  OF  ORDER 
TO  SHOW  CAUSE  OR  N0TICE.71 

FORM  No.  899. 
Defect  of  affidavit. 

That  the  paper  purporting  to  be  an  affidavit  of  A.  B.  is  defec- 
tive in  form  in  that  [it  has  no  venue]. ^^ 

POEM  No.  900. 
Defect  of  warrant. 

That  said  warrant  does  not  [contain  a  proper  recital  of  the 
ground  of  such  attachment,  nor  of  any  ground  justifying  an  at- 
tachment] . 

FORM  No.  901. 

Defect  of  security.TS 

That  said  warrant  is  not  supported  by  any  undertaking  [or, 
that  the  undertaking  given  herein,  is  insufficient  in  amount  — 
or,  not  acknowledged  by  the  signers  thereof —  or  the  lihe~\. 

FORM  No.  902. 
Variance  as  to  cause  of  action. 

That  said  warrant  was  issued  upon  an  alleged  cause  of  action 

different  from  that  on  which  said  action  was  brought,  as  appears 

by  the  complaint. 

FORM  No.  903. 

Counter-claims. 

That  said  affidavits  do  not  show  that  the  plaintiif  is  entitled  to 

recover  the  sum  claimed  over  and  above  all  counter-claims  known 

to  the  plaintiff. 

FORM  No.  904. 

Disregard  of  rule  No.  25.74 

That,  although  previous  application  had  been  made  for  such 
attachment,  the  fact  was  not  disclosed  in  said  affidavit. 

FORM  No.  905. 
Allegations  on  infomiation.75 

That  said  affidavits  on  which  said  warrant  was  granted  are 
fatally  defective,  in  that  the  material  averments  thereof  are  either 

71  See  notes  to  Form  897.  74  See  volume  I,  p.  116. 

72  See  volume  I,  p.  13,  note  46.  75  See  paragraph  9,  p.  1183,  of  this 

73  See  as  to  general  requisites  of  volume.  This  may  not  be  a  mere 
undertakings,  Vol.  I,  Chapter  I,  Arti-  irregularity,  but  a  substantial  defect, 
cle  XXV,  p.  448,  on  that  subject.  See  notes  to  Form  897. 


PEOVISIOWAL    REMEDIES. ■  VIII.    ATTACHMENT.  1251 

upon  information  claimed  to  have  been  received  by  the  affiants 
without  averring  sufficient  reason  why  the  persons  giving  such  in- 
formation did  not  themselves  make  affidavits  in  respect  thereof, 
or  because  it  is  not  stated  in  said  affidavits-  that  the  affiants  be- 
lieved such  information  to  be  true,  or  because  certain  of  the  aver- 
ments are  upon  information  and  belief  without  stating  the  source 
of  such  information,  or  are  mere  conclusions,  or  are  secondary 
evidence. 

FORM  No.  906. 

Defect  of  service  of  summons.T6 

That  there  has  been  a  failure  to  serve  the  defendant  either  per- 
sonally, within  or  without  this  State,  or  by  commencing  publi- 
cation within  [thirty]  days  after  the  issuing  of  said  warrant.^^ 

FORM  No.  907. 
The  same. 

That  the  alleged  order  for  service  by  publication  was  not 
founded  upon  a  complaint  duly  verified,  showing  a  sufficient  cause 
of  action  against  the  defendant. 

FORM  No.  908. 
The  same. 

That  there  was  no  proof  by  affidavit  presented  to  the  judge  who 
granted  sa,id  alleged  order  for  service  by  publication  of  the  addi- 
tional facts  required  to  justify  the  granting  thereof. 

FORM  No.  909. 
Omission  to  serve. 

That  no  copy  of  the  affidavit  on  which  the  attachment  was  issued 
was  delivered  to  the  person  from  whose  possession  the  attached 
property  was  taken. 

FORM  No.  910. 
AfSdavit  for  subsequent  attaching  creditor's  motion  to  vacate  attachment.TS 

[Title  of  court  and  action.] 
[Venue.] 

H.  P.  M.,  being  duly  sworn,  says,  that  he  is  a  deputy  sheriff^" 
in  the  office  of  the  sheriff  of  the  county  of 

78  See,  generally,  Chapter  V,  Arti-  TS  See  p.  1245  of  this  volume,  para- 
de IV,  of  Vol.  I.  graph  6.     Move  on  the  papers  upon 

TT  The  substituted  service  may  be  which  both  attachments  were  granted, 

made   by   service   without   the   state.  as  well  as  this  affidavit. 

Code  Civ.  Pro.,  §  G38;  United  Verde  79  The  affidavit,  if  by  the  attorney, 

Copper  Co.  v.  Tritle,  20  Abb.  N.  C.  57.  may  be  supported  by  the  return  of  the 
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I.  That  on  or  about  the  of  ,  19  >  in  ^^^  above 
entitled  action,  a  warrant  of  attachment  was  duly  issued  to  the 
said  sheriff  whereupon  the  said  sheriff,  acting  by  deponent,  his 
said  deputy,  duly  deputized  and  authorized  in  that  behalf,  duly 
levied  the  same  on  or  about  the  date  aforesaid,  upon  certain  per- 
sonal property  of  said  defendant  [describing  if]. 

II.  That  on  or  about  the  day  of  ,  19  ,  in  an  ac- 
tion in  the  Court  of  ,  brought  to  recover 
dollars,  or  thereabouts,  in  which  G.  E.  H.  was  plaintiff  and  the 
above-named  Y.  Z.  was  defendant,  a  warrant  of  attachment,  a 
copy  of  which  is  hereto  annexed,  marked  Exhibit  D.,  was  duly 
issued  to  the  said  sheriff,  whereupon  the  said  sheriff,  acting  by 
deponent,  his  said  deputy,  duly  authorized  in  that  behalf,  on  or 
about  the  last-named  date,  and  subsequently  to  the  aforesaid  pre- 
vious levy,  levied  the  same  upon  the  same  property  of  said  de- 
fendant.*" 

III.  That  at  the  time  of  the  first  levy  as  aforesaid  the  said 
property  was  taken  into  the  custody  of  said  sheriff,  since  which 
time  it  has  continued  to  be  in  his  custody  and  possession. 

IV.  [1/  deponent  has  tlie  necessary  Icnowledge,  add  allegation 
of  the  service  of  the  summons  within  the  thirty  days  in  the  action 
in  which  the  junior  attachment  issued;  otherwise  annex  attorney's 
affidavit  showing  the  fact.^^] 

V.  \If  application  is  ex  parte,  state  as  to  previous  application ; 
see  Form  817.      //  an  order  to  show  cause  is  ashed,  stale  as  to 

sheriff  and  certificate  that  the  prop-  admitted   the  rmaking   of    such   levy, 

erty  is  the  same.    Where  the  affidavit  but  was   unwilling  to  make  an   affi- 

made  by  the  attorney,  averred  that  davit,  and  no  positive  refusal  was  al- 

the  sheriff  levied  upon  property  under  leged  and  no  fact  stated  by  the  deputy 

the  attachment  without  disclosing  the  slieriff  in  making  the  alleged  admis- 

attorney's  means  of  knowledge,  or  the  sion  was  put  before  the  court.    Knud- 

time  when  or  the  property  upon  which  Bon  v.  Matuska  Furn.  Co.,  1  How.  Pr. 

the  preteTided  levy  was  made  —  held  (N.     S.)      152,     7     Civ.     Pro.     Pep. 

insufficient   proof   of   such   a   lien   as  (BroMTie)  86.    Irregularity  cannot  be 

would  give  the  moving  party  a  right  relied  on  as  the  ground  of  the  motion, 

to  vacate.     Hodgman  v.  Barker,  128  Van  Camp  v.  Searle,  147  N.  Y.   150, 

N.  Y.  601 ;   Tim  v.   Smith,  93  N.  Y.  2  Anno.  Cas.  351. 

87,   aff'g  65   How.   Pr.    199,   13   Abb.  80  A  valid  levy  upon  the  same  prop- 

N.  C.  31 ;  Davis  v.  Brooks,  14  Wkly.  erty  must  be  shown.  Sill  Stove  Works 

Dig.  454   (statement  of  acquisition  of  v.  Scott,  62  App.  Div.  566,  71  N.  Y. 

lien,  on  information  and  belief).  Supp.   181;    Burtis   v.    Dickinson,   81 

So  also  of  an  affidavit  made  by  the  Hun,  343,  30  N.  Y.  Supp.  886. 

managing   clerk   of   the   junior   cred-  SI  Cremens  v.  Eastlake  Woolen  Co., 

itors'    attorney,    on   information   and  7  App.  Div.  609,  41  N.  Y.  Supp.  202; 

belief,    and   stating   that   the   deputy  Ladenburg  v.  Com.  Bank,  2  App.  Div. 

sheriff  who  made  the  subsequent  levy  477,  37  N.  Y.  Supp.  1085. 
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previous  application,  and  also  the  condition  of  the  cause  and  the 
necessity  for  an  order  to  show  cause,  as  in  Form  816]. 

[Jurat.}  [Signature.] 

FORM  Wo.  911. 

Affidavit  for  an  assignee's  motion  to  vacate  attachment.82 

[Title  of  court  and  action.] 

[Venue.] 

G.  C  H.,  being  duly  sworn,  says: 

On  the  day  of  ,  19     ,  the  defendant  F.  W.  duly 

executed  and  delivered  to  me  an  assignment  in  writing,  whereby 
he  assigned  to  me  all  his  individual  property  in  trust  to  take 
possession  of  the  property  and  convert  it  into  money,  and  after 
paying  the  expenses  of  the  trust,  to  pay  first  the  individual  in- 
debtedness of  said  W.  to  his  individual  creditors,  if  sufficient 
should  be  realized  for  that  purpose  and  if  not,  to  apply  the  prop- 
erty ratably  to  such  payment,  and  if  any  surplus  remained  after 
paying  such  individual  indebtedness,  to  apply  the  same  to  the 
payment  of  the  partnership  indebtedness  of  said  W.  as  a  mem- 
ber of  the  firm  of  G.  &  W.,  without  any  preferences  to  any  of  the 
creditors,  either  individual  or  partnership.  I  thereupon  duly 
accepted  and  assented  to  such  assignment,  and  such  assent  duly 
appeared  in  writing  in  such  assignment;  the  said  assignment 
was  on  said  duly  subscribed  and  acknowledged  by  said. 

W.  and  by  myself,  and  recorded  in  the  ofiiees  of  the  county 
clerk  and  of  the  register  of  county,  where  said  W.  re- 

sided,  and  also  of  county,  where  said  W.  carried  on 

his  business  at  the  date  thereof.  I  have  since  acted  and  am 
now  acting  as  assignee  for  the  benefit  of  the  creditors  of  said 
E.  W.  imder  such  assignment,  and  as  such  have  an  interest  in 
his  property  which  has  been  attached  in  this  action,  which  in- 
terest was  acquired  after  said  property  was  so  attached,  and  on 
,  as  aforesaid. 

[//  application  is  ex  parte,  state  as  to  previous  application.  See 
Form  817.  //  an  order  to  show  cause  is  asked,  state  as  to  previ- 
ous application,  and  also  the  condition  of  the  cause  and  the  neces- 
sity of  an  order  to  show  cause,  as  in  Form  816.] 

[Jurat.]  [Signature.] 

82  From  Marine  Nat.  Bank  V.  Ward,  See  p.    1245,   paragraph  6   of  this 

35  Hun,  395,  where  an  order  denying      volume, 
the  motion  was  reversed. 
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FORM  No.  912. 

Affidavit  on  motion  to  vacate  attachment  by  one  claiming  under  a  transfer 

from  defendant  subsequent  to  attachment.ss 

[Title  of  court  and  action.] 
[Venue.] 
M.  N.,  being  duly  sworn,  says: 

I.  That  on  or  about  tbe  day  of  ,  19  ,  the  above- 
named  defendant  Y.  Z.  executed  and  delivered  to  deponent,  for 
a  valuable  consideration,  a  deed  of  conveyance  of  the  following 
described  premises  [description].  And  that  said  deed  was  duly 
recorded  in  the  office  of  the  clerk   [register]    of  the  county  of 

,  on  the  day  of  j  19     >  ia  boo^^  >  P- 

of  Conveyances. 

II.  That  on  the  day  of  ,  19  ,  a  warrant  of  at- 
tachment was  granted  in  this  action  by  Hon.  J.  K.,  one  of  the 
justices  of  this  court  [or,  county  judge  of  county],  and 
notice  of  attachment  was  filed  in  this  court  against  the  real  prop- 
erty of  the  above-named  defendant  Y.  Z.,  and  among  other 
property  levied  upon  under  said  attachment,  were  the  premises 
above  described. 

[III.  That  a  judgment  was  entered  in  said  action,  as  depon- 
ent is  informed  and  believes,  on  the  day  of  ,  19  , 
against  the  said  defendant  for  the  sirai  of  dollars,  but 
that  no  part  of  the  said  attached  property  has  been  applied  to 
the  payment  of  the  judgment  recovered  in  said  action,  and  said 
judgment  remains  unpaid  [state  source  of  information],  and  said 
attachment  remains  in  force,  and  is  claimed  by  plaintiff  to  be  a 
lien  on  said  premises.] 

IV.  That  at  the  time  of  the  execution  and  delivery  of  said 
deed  of  conveyance  to  deponent,'  said  attachment  had  been  levied 
upon  said  pieces  and  parcels  of  land,  but  deponent  had  no  knowl- 
edge of  the  fact. 

v.  That  said  conveyance  was  before  any  judgment  had  been 
entered  in  the  above  action. 

83  Adapted  from  the  case  of  Trow's  f^ee  p.    1245,   paragraph   6   of   this 

Printing,  etc.,  Co.  c.  Hart,  85  N.  Y.      volume. 
500,    where    the    affidavit    was    sus- 
tained. 
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VI.  That  deponent  is  tlie  sole  owner  of  said  premises,  and  has 
been  since  the  said  day  of 

[7/  there  has  been  delay  in  moving,  add  excuse,  as  thii^:] 

VII.  That  the  reason  why  the  motion  was  not  made  sooner 
is  that  the  defendant  Y.  Z.  told  deponent  from  time  to  time  since 
he  learned  said  property  had  been  levied  upon,  that  the  plain- 
tiff had  agreed  to  lease  it  from  said  attachment  and  would  do 
so,  and  deponent  believed  that  it  would  be  done,  without  obliging 
him  to  resort  to  a  motion  to  have  it  done. 

VIII.  That  a  notice  of  the  said  attachment,  for  the  sum  of 
dollars,  with  a  description  of  said  premises,  was  on  the 

day  of  last,  filed  in  the  office  of  the  clerk  of  the 

county  of 

\_If  application  is  ex  parte,  state  as  to  previous  application;  see 
Form  817.  //  an  order  to  show  cause  is  asked,  state  as  to  previous 
application  and  also  the  condition  of  the  cause  and  the  neces- 
sity for  an  order  to  show  cause,  as  in  Form  8 16.  J 

l^Jurat.  J  ^Signature.  ] 

FORM  No.  913.     • 
AfSdavit  to  vacate  attachment  on  the  ground  of  unexpired  credit.S4 

[Title  of  court  and  action.] 
[Venue.] 

Y.  Z.,  being  duly  sworn,  says : 

I.  I  am  the  person  named  as  defendant  herein,  and  reside  at 

,  in   [New  Jersey]. 

II.  I  formerly  carried  on  business  as  a  manufacturer  of  shoes 
at  No.  street,  city,  where  on  last 
I  had  a  large  quantity  of  property. 

III.  On  that  day  I  made  a  general  assignment  for  the  benefit 
of  my  creditors,  without  preferences,  and  delivered  that  property 
to  my  assignee,  and  left  it  in  his  possession. 

IV.  I  am  informed  and  believe  that  on  the  sheriff 
of  the  county  of                   seized  that  property  under  the  warrant 

84  From  an  unreported  case.    Plain-  ful  eflHcacy  in  New  York.     The  court 

tiff  may  meet  this  by  showing  fraud.  will  not   consider   the   merits   of   the 

See  p.    1243.  action  upon  a  motion  to  vacate.     See 

Such  an  affidavit  as  this  is  of  doubt-  p.    124d,  supra,  par.    7. 
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of  attachment  issued  herein,  and  has  held  possession  of  it  ever 
since. 

V.  I  am  informed  and  believe  that  this  action  is  brought  to 
recover  the  sum  of  dollars  upon  my  alleged  breach  of 

contract  to  pay  the  purchase  price  of  merchandise  sold  and  de- 
livered by  plaintiffs  as  partners  under  the  firm  name  of  F.  B. 
&  Co.,  to  me  on  and  between  and  in  the  present 

year. 

YI.  The  last  mentioned  sum  is  the  aggregate  very  nearly  of 
invoices  of  merchandise  bought  by  me  of  F.   B.   &  Co., 
on  and  between  the  date  last  mentioned,   each  on  a  credit  of 
months  from  the  date  of  invoice;  and  at  the  date  the 
warrant  of  attachment  issued  in  this  action,  the  credit  upon  only 
four  of  such  invoices,  and  to  the  sum  of  dollars,  had  ex- 

pired, and  the  credit  on  of  such  invoices,  aggregating 

dollars,  had  not  expired. 

VII.  The  following  schedule  is  a  correct  statement  of  the  in- 
voices bought  by  me  upon  credit  as  aforesaid,  and  shows  truly  the 
date  when  each  was  bought,  the  amount  of  each  and  the  date 
when  each  was  and  is  payable.  It  is  compiled  from  my  books 
and  from  the  bills  rendered  me  by  the  plaintiffs.  [Add 
schedule.] 

VIII.  The  last  eight  of  such  invoices,  amounting  in  the  ag- 
gregate to  dollars,  are  not  yet  due.  I  annex  to  this  affi- 
davit the  original  invoices  and  statement  received  from  the  plain- 
tiffs by  me,  marked  respectively  A,  B,  C  and  D,  showing  the 
terms  of  credit  to  have  been  months  on  each  of  the  last 
aforesaid  invoices. 

IX.  I  am  advised  and  believe  that  as  to  dollars  of  the 
claim  herein  there  had  been  no  breach  of  contract  when  this  ac- 
tion was  commenced,  and  that  as  to  dollars  thereof  there  has 
been  no  breach  yet. 

X.  The  summons  in  this  action  has  not  been  personally  served 
upon  me  within  the  State  of  ISTew  York,  and  I  have  not  ap- 
peared in  this  action.  I  appear  now  for  the  sole  and  special 
purpose  only  of  moving  to  vacate  [reduce]  the  attachment  herein, 
and  not  otherwise. 

[If  order  to  show  cause  is  ashed,  state  as  to  previous  applica- 
tion, and  the  necessity  of  t\e  order,  as  in  Form  816]. 

[Jurat.]  [Signature.] 
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FORM  No.  914. 
Order  vacating  attachment.ss 

[Caption  and  recitals,  according  to  the  case,  as  in  Form  819  or 
820  of  this  volume.  For  a  variety  of  recitals,  often  import- 
ant on  these  motions,  see  Volume  I,  Form  101,  p.  259,  etc.~\ 

Okdeeed,  that  the  attachment  granted  herein  on  the 
day  of  ,   19     ,   against  the  property  of  the   defendant 

,  be  and  the  same  is  hereby  vacated  with  ten  dollars  costs 
to  the  defendant  on  the  ground  that  [specifying  ground^^l- 

[Where  plaintiff  is   allowed  to   retain  attachment   on  giving^ 
further  security,  may  add:]  unless  within  [three]  days  after  the 
entry  and   service  of  this  order  the  plaintiff  files  and  serves  a 
further  undertaking  in  addition  to  that  heretofore  given  herein, 
to  answer  to  the  defendant  in  the  sum  of  dollars  for  all 

damages  which  have  resulted  or  may  resiilt  from  said  warrant  of 
attachment  and  the  levy  thereof  upon  defendant's  property,  the 
sureties  upon  said  undertaking  to  justify  upon  notice  if  excepted 
to,  and  pays  $10  costs  of  this  motion. 

[Where  collections,  etc.,  have  been  made,  may  add:]  Oedeeed, 
also,  that  any  and  all  proceeds  of  sales  and  moneys  by  said  sher- 
iff collected,  and  all  the  property  attached  remaining  in  his  hands, 
be  delivered  and  paid  by  him  to  the  defendant  or  his  agent,  and 
released  from  the  attachment. 

[Where  stay  is  ordered  on  condition,  state  it,  for  instance 
thv^:^^~\  Oedeeed,  fuethee,  that  pending  the  hearing  and  de- 
cision of  an  appeal  from  this  order,  all  proceedings  of  the  defend- 
ants, their  servants  and  agents,  with  reference  to  the  property 

SB  The   entry  of  an  order  vacating  plications   ( unless  perhaps  it  may  be 

the    attachment    does   not   annul    the  that  the  notice  of  motion  or  order  to 

warrant     (Code    Civ.    Pro.,    §     3343,  show  cause,  by.  specifying  only  a  dif- 

subd.  12 ) ,  and  a  stay  pending  appeal  f erent  ground,  might  preclude  this ) , 

may  properly  be  granted.     Norden  v.  and   that   exercise    of    discretion    in- 

Duke,  47  Misc.  473.  dudes  as  a  general  rule  the  sufficiency 

86  See  last  thirteen  Forms ;  and  vol-  of  the  proofs.    Thorington  v.  Merrick, 

ume  I,  p.  229.  101   N.  Y.   5;   Bate  v.   McDowell,   97 

An  order  vacating  the  warrant,  if  N.  Y.  646;  Tracy  v.  First  In  at.  Bank, 

it  does  not  state  the  ground,  may  be  37  N.  Y.  523. 

sustained  on  any  legal  ground  appear-  Nor  will  the   appellate  court  look 

ing  in  the  case.     Pomeroy  v.  Moss,  into  the  opinion  of  the  court  below  to 

15  Wkly.  Dig.  25.  supply   such    omission   in   the   order. 

If  the  order  vacating  does  not  state  Brooks  v.  Mexican,  etc.,  Construction 

the  ground,  it  will  be  presumed  in  the  Co.,  93  N.  Y.  647. 
appellate  court  that  the  motion  was  8T  For  other  conditions,  see  volume 

granted,  in  the  exercise  of  the  discre-  I,  Forms  115,  119. 
tion  which  the  court  has  on  such  ap- 
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on  which  said  attachment  has  been  levied,  be  and  the  same  hereby 
are  stayed,  on  condition: 

First,  that  the  plaintiff  forthwith  file  and  serve  his  notice  of 
said  appeal,  and  place  the  same  upon  the  calendar  of  the 
term  of  the  Appellate  Division  of  this  court. 

Second,  that  within  [eight]  days  from  the  entry  hereof  the 
plaintiff  file  and  serve  an  undertaking  in  the  sum  of  dol- 

lars, with  two  sufficient  sureties,  to  the  effect  that  if  this  order, 
or  any  part  thereof,  is  affirmed  on  appeal,  or  if  said  appeal  is 
dismissed,  the  appellant  will  pay  on  demand  the  sum  recovered 
or  directed  to  be  paid  by  the  order,  or  the  part  thereof  as  to  which 
'it  is  affirmed,  and  also  any  and  all  damages  that  may  result  to 
defendants  from  said  stay  of  proceedings,  not  exceeding  said  sum 
of  dollars,  the  sureties  on  said  undertaking  to  justify  ac- 

cording to  law,  if  excepted  to ;  and  it  is  further 

Oedeeed,  that  upon  the  failure  or  omission  of  the  plaintiff  to 
perfonn  any  of  the  above  mentioned  conditions,  the  stay  herein 
shall  fall  and  this  order  shall  become  absolute;  and  it  is  further 

Oedeeed,  that  the  plaintiff  pay  defendant  ten  dollars,  costs  of 
this  motion.*® 

[Authentication  as  in  Form  818  of  this  volume.] 

FORM  No.  915. 

Notice  of  motion  to  discharge  attachment,  as  to  all  or  part  of  the  property, 

on  giving  security.89 

[Title  of  court  and  action.] 

Please  take  notice,^*  that  on  [describing  papers,  if  any],  I  shall 
move  this  court  at  a  Special  Term  to  be  held  at  the  City  Hall  [or, 
the  County  Court  House],  in  ,  on  the  day  of 

88  See  volume  I,  p.  259,  Form  101.  The  motion  may  be  made  any  time 

89  Notice  of  this  motion  is  not  before  final  judgment.  N.  Y.  Code 
essential,  unless  directed  uy  the  court  Civ.  Pro.,  §  687;  Spencer  v.  Rogers 
or  judge  (N.  Y.  Code  Civ.  Pro.,  Loco.  Works,  13  Abb.  Pr.  180;  Zerega 
§  096),  except  that,  if  the  application  v.  Benoist,  7  Eobt.  199,  33  How.  Pr. 
is  made  only  in  behalf  of  some  of  the  129 ;  Wright  v.  Rowland,  36  How.  Pr. 
defendants  M'here  there  are  two  or  248,  and  see  reversal  of  s.  c.  in  4 
more,  then,  under  §  689,  at  least  two  Abb.  Ct."  App.  Dee.  649,  652. 

days'  notice  of  the  application,  with  90  If  the  defendant  moves  and  has 

a  copy  of  the  affidavit  relied  on,  must  not  already   appeared,   add  notice  of 

be  served  upon  the  plaintiff's  attorney.  appearance    as    in    Forms    437,    439, 

Such  a  motion  concedes  the  validity  volume  I,  pp.  736-738. 
of  the  levy.    Jones  v.  Gould,  114  App. 
Div.  120. 
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,19     ,  at  o'clock  in  the  noon,  or  as   soon 

thereafter  as  counsel  can  be  heard  [or,  shall  move  before  Hon. 
J.  K. —  naming  judge  who  granted  the  warrant  —  at  his  cham- 
bers, in  the  city  of  ,  on  the  day  of  ,  19  , 
in  the  noon],  for  an  order  that  the  attachment  granted  in 
this  action,  and  dated  the  day  of  ,  be  discharged 
as  to  all  the  property  attached  [or,  if  the  relief  is  sought  only 
as  to  a  part,  specify  the  part],^^  on  giving  due  security. 

[Date.'l  [Signature  and  office  address  o/], 

lAddress  tol.  Attorney  for  [defendant  W.  X.j. 

Plaintiff's  attorney. 

FORM  No.  916. 
Undertaking  to  obtain  discharge  of  property  attached. 

[Title  of  court  and  action.] 

Whereas,  on  the  day  of  19     ,  a  warrant  of  attach- 

ment was  issued  in  the  above  action  to  the  sheriff  of  the  county 
of  [against  the  property  of  the  defendant]  ;  and  the  above- 

named  having  ^appeared  in  the  action,  and  now  apply- 

ing [or,  being  about  to  apply]  to  the  judge  who  granted  the  war- 
rant [or,  to  the  above-mentioned  court] ,  for  an  order  to  discharge 
the  same  [as  to  a  part  of  the  property  attached^^]  : 

♦ 

Now,  THEKEFOEE,  we,  M.  IST.  of  ISTo.         ,  street,  in 

the  city  of  ,  and  county  of  ^  and  O.  P.,  of  JSTo. 

,  street,  in  said  city,  do  hereby  jointly  and  severally 

undertake,  pursuant  to  the  statute:  that  said  will,  on 

demand,  pay  to  the  above-named  plaintiff  the  amount  of  any 
judgment  which  may  be  recovered  against  the  defendant  in  this 
action  [or,  if  the  undertaking  is  given  by  one  of  several  defend- 
ants, say:  which  may  be  recovered  against  any  of  the  defendants 
in  this  action  —  or,  if  proof  of  separate  property  has  been  made, 
say:  which  may  be  recovered  in  this  action  against  the  said  — 
name,  of  applicant  —  either  alone  or  jointly  with  any  other  d-e^ 
fendants],  not  exceeding  the  sum  of  [at  least  equal  to  the  plain- 

91  The  defendant  has  a  right  linder  92  One  undertaking  will  not  suffice 

Code    Civ.   Pro.,    to    obtain    the    dis-  to  discharge  attachments  in  two  dif- 

charge  of  the  attachment  as  to  a  por-  ferent  actions.     Walton  v.  Daly,    17 

tion   of   the    property   on   giving   se-  Hun,   601;    2   N.   Y.   Code  Civ.   Pro., 

curitv.     See  Trow  Printing,  etc.,  Co.  §  688;  Waeber  v.  Talbot,  81  Hun,  595, 

V.  Hart,  9  Daly,  413,  aff'd,  85  N.  Y.  31  N.  Y.  Supp.  37. 
600,  1  Civ.  Pro.  Rep.  240. 
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tiff's  demandj  or  at  the  defendant's  option,  the  appraised  value 
of  the  property  attached^^~\  dollars,  with  interest.^* 

[Date.]  [Signatures.] 

[Acknowledgment  or  proof,  as  in  Form  822;  Affidavits  of  suf- 
ficiency, as  in  Form  823 ;  and  Approval,  as  in  Form  824.  J 

[File  undertaking  with  cleric  of  the  court,  and  serve  copy  with 
notice  of  filing.  Bee  Form-  825.  Justification  in  case  of  excep- 
tion, as  hy  hail  upon  arrest.     N.  Y.  Code  Civ.  Pro.,  §  690.] 

FORM  No.  91T. 
Order  discharging  attached  property  on  security  being  given.95 

[Name  of]  Court  [or,  if  court  order]  At  a  Special  Term  [etc., 

as  in  Form  820  of  this  volume], 
[Title  of  action.] 

The  defendant  [name,  if  only  one  of  several],  having  appeared 
in  this  action,  and  having  given  sufficient  security  for  the  plain- 
tiff's demand  [or  otherwise  indicate  nature  or  object  of  the  se- 
curity, and,  if  application  is  hy  one  of  several  defendants,  mak- 
ing proof  of  separate  property,  say,  and  said  having 
made  proof  by  aihdavit  to  the  satisfaction  of  the  court  —  or, 
the  undersigned  —  that  the  property  with  respect  to  which  the 
application  is  made,  belongs  to  him  separately]  : 

Ordered,  that  the  attachment  granted  by  [me]  against  the  prop- 
erty of  the  above-named  Y.  Z.  on  the  day  of  , 
19  ,  be  and  the  same  is  hereby  discharged  as  to  the  whole®®  of 
said  property  [or  if  as  to  part  only,  specify  luhich  part],  and  that 
the  sheriff  deliver  the  property  so  attached  and  rfemaining  in  his 
hands,  as  required  by  law.*'^ 

[Date  and  signature  of  judge  with  initials  of  title.]  ~ 
[Or,  if  court  order]  Enter:  [signature  hy  initials  of  name  and 
title.] 

93  The  sureties'  liability  is  meas-  dertaking.  Sooysmith  v.  Am.  Surety 
ured  by  the  value  of  the  attached  Co.,  28  App.  Div.  346,  51  N.  Y.  Supp. 
property,   not   the    amount   of   plain-       ,313. 

tiff's  judgment.     Bruck  v.  Feiner,  26  95  From  Ellsworth  v.  Scott,  3  Abb. 

Misc.    724,    56    N.    Y.    Supp.     1025.  N.  C.  9. 

Plaintiff  is  not  concluded  by  the  ap-  96  The  order   should  state  whether 

praised  value.     Eiaenbud   v.   Gellert,  the  discharge  applies  to  the  whole  or 

26  Misc.  367,  55  N.  Y.  Supp.  952.  a  part  only;  and  if  the  latter,  what 

Of  course  the  sureties  cannot  ques-  part.      Ellsworth    v.    Scott,    3    Abb. 

tion  the  validity  of  xhe  levy.     Eisen-  N.  C.  9,  which  see,  for  the  practice  in 

bud  V.  Gellert,  supra.  obtaining  a  discharge. 

94  Interest  runs  from  day  of  recov-  97  As  a  general  rule,  it  is  even  less 
ery  of  judgment,  not  from  date  of  un-  necessary  now  than  it  was  before  the 
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FORM  No.  918. 

Affidavit  to  move  to  discharge  attachment  upon  interest  of  a  copartner  in 

leviable  property.98 

[Title  of  court  and  action.'] 
[Venue.'] 
M.  E".,  being  duly  sworn,  says: 

I.  That  the  above-named  defendant  Y.  Z.  and  this  deponent, 
are  and  have  been,  at  all  times  hereinafter  mentioned,  partners 
composing  the  firm  of  Y.  Z.  &  Co.,  in  the  business  of  , 
at  No.          ,                    street,  in  the  city  of                  ,  county  of 

,  in  this  State,  where  they  have  \_hriefly  describing  prop- 
erty], belonging  to  them  in  equal  shares  [or  otheriuise  —  here 
state  distinctly  the  relative  interests  of  the  partners  so  as  to 
shoiv  the  value  of  the  defendant's  interest]. 

II.  That  this  action  is  brought  against  deponent's  said  part- 
ner, on  a  cause  of  action  against  him  alone,  and  this  deponent  has 
not  been  made  a  defendant  therein;  and  is  not,  nor  is  he  alleged 
to  be,  liable  in  any  way  thereon. 

III.  That  on  the  day  of  ,  19  ,  a  warrant  of 
attachment,  granted  herein,  against  the  property  of  said  Y.  Z., 
was  levied  by  the  sheriff  of  the  county  of  ,  upon  the 
interest  of  the  said  defendant  Y.  Z.  in  the  aforesaid  goods  and 
chattels,  and  the  said  sheriff  has  [here  state  facts  as  to  levy  and 
possession.] 

IV.  That  [here  state  the  condition  of  cause,  showing  that]  final 
judgment  has  not  yet  been  entered  in  the  action. 

Y.  [Here  may  allege^,^any  ground  besides  copartnership  inter- 
est, which  may  be  relied  on  as  impeaching  the  attachment.] 

VI.  [May  also  allege  facts  tending  to  fix  value;  or  determining 
the  sufficiency  of  sureties  offered.] 

[If  application  is  ex  parte,  state  as  to  previous  application; 

new  code,  to  insert  directions  as  to  9S  For   notice,   see    Form   No.   915. 

the   manner   of  the   re-delivery;    and  Application  is  to  be  made  to  the  judge 

unless  such  directions  are  called  for  who  granted  the  warrant  or   to   the 

by  special  circumstances,  it  is  best  to  court.    N.  Y.  Code  Civ.  Pro.,  §  69.'?. 

omit  them.     Id.  The  object  of  this  remedy  is  to  re- 

The    sheriff's    fees    and    poundage  lieve   against   the    rTile   in    Smith   v. 

must  be  paid  before  defendant  is  en-  Orser,  42  N.  Y.   132,  afF'g  43   Barb, 

titled  to  the  return.    Lawlor  v.  Mag-  187 ;  Goll  v.  Hinton,  8  Abb.  Pr.  120. 

nolia  Metal  Co.,  2  App.  Div.  552,  38  See  also  Staats  v.  Bristow,  73  N.  Y. 

N.   Y.   Supp.   36,  3   Anno.   Cas.    100;  264. 
Jones  V.  Gould,  114  App.  Div.  120. 
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see  Form  817.  If  an  order  to  show  cattle  is  ashedj  state  as  to 
previous  application,  and  also  the  condition  of  the  cause  and  neces- 
sity of  order  to  show  cause,  as  in  Form  816.J 

[Jurat.^  [Signature,  i 

FORM  No.  919. 

Undertaking  on  application  to  discharge  interest  in  partnership  goods  and 
chattels  from  attachment. 

[Title  of  court  and  action.'] 

M.  IST.,  of  ,  now  applying,  or  being  about  to  apply  for 

an  order  that  the  attachment  heretofore  issued  in  this  action  to 
the  sheriff  of  the  county  of  ,  against  the  property  of,  the 

defendant  Y.  Z.,  be  discharged  as  to  the  interest  of  said  Y.  Z. 
in  the  goods  and  chattels  of  the  finn  of  jI.  IST.  and  Y.  Z. : 

ITow,  TiiEEEFOEE,  WO  [naming  at  least  two  sureties,  with  their 
residences;  see  Volume  I,  p.  455],  do  hereby  jointly  and  severally 
undertake  ,  pursuant  to  the  statute,  that  we  will  pay  to  the 
sheriff  of  the  county  of  ,  on  demand,  the  amount  of  any 

judgment  which  may  be  recovered  against  said  defendant  Y.  Z., 
herein,  or  which  may  be  recovered  against  him  in  any  other  ac- 
tion wherein  said  [naming  the  applicant  copartner]  is  not  a  de- 
fendant [or,  are  not  defendants],  and  wherein  a  warrant  of  at- 
tachment or  an  execution  may  come  to  the  hands  of  the  said 
sheriff  of  the  county  of  ,  at  any  time  before  the  afore- 

said warrant  of  attachment  is  vacated  or  annulled,  not  exceeding 
the  sum  of  dollars  [which  must  not  he  less  than  the  value 

of  the  defendant's  interest  in  the  partnership  goods  or  chattels 
seized. 

[Date.]       ■  [Signature.] 

[Acknowledgment  or  proof  as  in  FoYm  822 ;  Affidavits  of  suf- 
ficiency as  in  Form  823.  Order  fixing  amount  and  approving 
undertahing,  as  in  Form  824.] 

[The  order  of  discharge  may  he  easily  adapted  from  Form 
917.] 

FORM  No.  920. 

Affidavit  to  move  to  discharge  attachment  as  to  non-leviable  property  belong- 
ing to  defendant  and  his  copartner.99 

[As  in  Form  918  to  the  *.] 

II.  That  said  firm,  since  the  said  day,  has,  from  time  to 
time,  for  the  account  of  its  numerous  customers  and  dealers  in 


99  This,  with  the  affidavit   in   cor-  Ct.    224.      Compare    Smith    v    Orser 

roboration,  were  sustained  by  Barry  42  N.  Y.  132,  aff'ff  43  Barb    187   and 

V.  Fisher,  8  Abb.  Pr.   (N.  S.)   369;  to  N.  Y.  Code  Civ.  Pro.,  §  693.' 
same  effect,  Weston  v.  Conant,  1  City  * 
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,  caused  stocks,  bonds  and  gold  to  be  bought  and  sold 
in  New  York,  through  H.  &  Co.,  brokers  in  New  York,  and  cor- 
respondents of  said  firm  of  W.,  F.  &  S.,  and  that  margins  and 
moneys  derived  from  and  furnished  by  the  customers  and  dealers 
of  said  firm  in  ,  from  time  to  time,  since  said  day,  have 

been  forwarded  to  and  remitted  to  said  firm  of  H.  &  Co.,  to  serve 
as  moneys  and  margins  in  their  hands  on  account  of  the  transac- 
tions entered  into  by  them,  for  the  account  of  the  said  firm,  acting 
as  brokers  for  dealers. 

III.  That  all  the  moneys,  funds,  credits  and  property  of  said 
firm  of  W.,  F.  &  S.  standing  to  their  credit  with,  or  held  by  said 
firm  of  II.  &  Co.,  were  remitted  by  said  firm  of  W.,  F.  &  S., 
since  this  deponent  became  a  member  of  said  firm,  and  are  ap- 
plicable and  should  be  applied  in  settlement  of  the  affairs  and 
liabilities  of  said  firm  as  at  present  constituted,  and  that  the 
rights  and  interests  of  its  creditors  and  this  deponent  may  be  and 
are  seriously  injured  by  the  attempt  to  attach  the  funds  and 
property  standing  to  the  credit  of  the  present  firm  on  account 
of  [^designating  the  alleged  cause  of  action  against  the  old  fij-m], 
and  which  took  place,  if  ever,  several  months  before  deponent 
became  a  member  of  said  firm,  and  that  the  undertaking  given 
on  the  issuing  of  this  attachment  herein  is  utterly  inadequate. 

[//  application  is  ex, parte,  state  as  to  previous  application j 

see  Form  817.     //  an  order  to  show  cause  is  aslced,  state  as  to 

previous  application  and  also   the   condition  of   the   cause,  and 

the  necessity  of  an  order  to  shoiv  cause,  as  in  Form  816.] 

[Juraf]  [Signature.] 

FORM  Wo.  921. 

AfSdavit  in  corroboration  by  the  fund  holder. 

[Title  of  court  and  action.^ 
[Venue.'] 
C.  H.,  of  ,  being  duly  sworn,  says : 

I.  That  he  is  a  member  of  the  firm  of  H.  &  Co.,  upon  whom 
an  attachment  in  this  action  has  been  served,  and  that  upon  the 
day  of  ,  19     ,  his  said  firm  of  H.  &  Co.  duly  made 

and  delivered  to  the  sheriff  of  the  [city  and]  county  of  , 

a  certificate,  of  which  a  copy  is  hereunto  annexed,  marked  "  B," 
which  certificate  was  accompanied  by  an  account  or  statement 
of  the  stock  and  gold  which  the  deponent's  said  firm  was  carry- 
ing for  the  firm  of  W.,  F.  &  S.,  of 
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II.  That  all  moneys  and  other  property  in  the  hands  of  de- 
ponent's firm,  and  belonging  to  the  said  firm  of  W.,  F.  &  S., 
have  been  so  received  from  the  new  firm  since  the  day  of 

,  19  ,  and  are  held  by  deponent's  firm  as  margins  on 
account  of  transactions,  for  said  last-mentioned  firm,  which  is 
composed  of  the  defendants  in  this  action  and  W.  W.  E.,  which 
was  formed  on  the  said  day,  and  of  which  deponent's  firm  then 
had  notice. 

III.  That  deponent's  firm  has  no  moneys  or  property  belong- 
ing to  the  firm  of  W.,  F.  &  S.,  as  the  said  last-mentioned  firm' 
was  constituted  prior  to  said  day. 

IV.  Deponent  further  says,  that  the  attachment  operates  very  in- 
juriously upon  the  interests  of  deponent's  said  firm,  and  of  the 
said  W.  W.  E.,  and  of  the  present  firm  of  which  he  is  a  member, 
and  of  his  and  their  correspondents  and  agents. 

\_Jurat.']  \_Signature.'\ 

FORM  No.  922. 

Order  discharging  attachment  as  to  partnership  f  und.i 

\_Caption  as  in  Form  819  or  820  of  this  volume.] 

On  reading  [if  not  already  filed j  add:  and  filing]  the  afiidavit 
on  which  the  attachment  in  this  action  was  granted,  verified  by 
A.  B.,  on  the  day  of  ,  19     ,  and  the  attachment 

and  notices  thereof,  sensed  by  the  sheriff  on  Messrs.  H.  &  Co., 
the  affidavits  of  W.  W.  E.  \_etc.'],  verified  [e^c],  the  certificates 
made  and  delivered  to  the  sheriff  by  H.  &  Co.,  and  the  order  to 
show  cause  heretofore  granted  on  the  day  of  ,  19     , 

and  proof  of  due  service  thereof  [and  an  undertaking  given  on 
the  part  of  W.,  F.  &  S.,  dated  the  day  of  ,  19     ], 

and  after  hearing  F.  M.,  in  support  of  said  order  to  show  cause 
[appearing  specially  on  behalf  of  the  above-named  ,  for 

the  purpose  of  the  motion  only],  and  A.  T.,  in  opposition;  and 
due  deliberation  being  had : 

Okdeeed,^  that  the  execution  of  the  attachment,  and  the  ser- 
vice of  the  notices  by  the  sheriff  of  the  city  and  county  of  , 
of  the  attachment  issued  herein  on  H.  &  Co.^  be  and  the  same 
are  hereby  declared  inffectual  for  the  purpose  of  attaching  the 
funds,  balances  and  property  in  their  hands  standing  to  the  credit, 

1  From  Barry  v.  Fisher   ( above ) .  only    where    the    original    levy    was 

2  This    paragraph    is    appropriate      legal. 
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or  held  for  the  account,  of  the  present  firm  of  W.,  F.  &  S.,  com- 
posed of  the  defendants  and  W.  W.  R. 

And  it  is  fuethee  oedeeed,  that  the  funds,  balances,  and 
property  with  said  H.  &  Co.,  so  standing  to  the  credit  of,  or 
held  for  the  account  of,  the  said  present  firm  of  W.,  F.  &  S.,  at 
the  time  of  the  issuing  of  the  said  attachment,  and  at  all  times 
subsequent  thereto,  be,  and  the  same  are  hereby  released  and 
discharged  from  the  effect  and  operation  of  said  attachment.^ 
\_Authentication  as  in  Form  818.] 

FORM  No  923. 
AfSdavit  to  move  to  vacate  notice  of  attachment  on  real  property.4 

[Title  of  court  and  action.] 
IVenue.l 

Y.  Z.,  being  duly  sworn,  says: 

I.  That  he  is  defendant  in  the  above-entitled  action  \_or  other- 
wise state  his  relation  to  the  cause.] 

II.  That  on  or  about  the  day  of  ,  19  ,  an  at- 
tachment against  said  defendant's  property  was  issued  herein, 
and  delivered  to  the  sheriff  of  the  county  of  ,  and  that 
the  same  was  levied  or  claimed  to  have  been  levied  upon  the 
premises  of  this  defendant  at 

III.  That  on  the  day  of  ,  19  ,  a  notice  of  said 
attachment  with  a  description  of  the  real  property  so  claimed 
to  have  been  levied  upon  was  filed  with  the  clerk  of  said  county, 
a  copy  of  which  is  hereto  annexed. 

IV.  That  thereafter,  by  an  order  of  the  judge  who  granted 
said  warrant,  dated  [or,  of  this  court,  entered]  on  or  about  the 

day  of  ,  19     ,  said  attachment  was  vacated  \_or,  was 

3  See    Ellsworth   v.    Seott,    3    Abb.  Jaffray  v.  Brown,   17  ±iun,  575,  that 

N.  C.   9.  the  affidavit  must   show  a  valid  at- 

*  Under  N.  Y.  Code  Civ.  Pro.,  §  711,  tachment;    but    the    court    have    un- 

application  must  be  made  to  the  court  doubtedly   power   to   cancel   a   notice 

"  upon  such  notice  as  it  aeems  just."  which  is  void.    See  Vol.  I,  p.  247. 

Hence  it  is  best  to  take  an  order  to  Where    plaintiff    has    recovered    a 

show  cause  or  a  direction  on  the  no-  nominal  verdict,  from  which  he  has 

tice  of  motion  that  service  in  a  speci-  appealed,  giving  security,  the  notice 

fied  manner  or  time  shall  be  sufficient.  will    not    be    cancelled.      McKean   v. 

To    entitle    the    applicant    to    the  Nat.   Life   Assoc,   24   Misc.   511,   53 

order  as  matter  of  right,  it  is  held  in  N.  Y.  Supp.  980. 
80 


'". 
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discharged  as  to  the  said  real  property  —  or,  as  to  the  portion  of 
said  real  property  known  and  described  as  follows  —  description 
—  and  if  the  oraer  thus  referred  to  has  not  been  served  on  all  of 
the  parties  to  uhom  notice  of  this  motion  is' to  be  given,  add: 
a  copy  of  which  order  is  hereto  annexed]. 

V.  [May  add  any  allegation  showing  prejudice  to  defendant 
by  the  outstandng  notice.'] 

[If  application  is  ex  parte,  state  as  to  previous  application,  see 
Form  817,  supra;  if  an  order  to  show  cause  is  asked,  state  as  to 
previous  application,  and  also  the  condition  of  the  cause,  and  the 
necessity  of  an  order  to  show  cause,  as  in  Form  816.] 

[Jurat.]  [Signature.] 

FORM  No.  924. 

Order  caacelUng  notice  of  pendency  of  action  and  attachment  of  real  property. 

[As  in  Form  525,  p.  896  of  Volume  I.] 

FORM  No.  935. 
Notice  of  motion  to  tax  sheriff's  fees  on  attachment.8 

[Title  of  court  and  action.] 

Please  take  notice,  that  the  annexed  bill  will  be  presented 
for  taxation  before  the  Hon.  [name  of  judge  who  granted  the 
warrant],  at  court  chambers,  on  the  day  of  , 

19     ,  at  o'clock  in  the  noon,  at  which  place  you  are 

notified  to  be  present,  and  that  affidavits,  of  which  copies  are 
hereto  annexed,  will  be  read  on  behalf  of  the  sheriff. 

[Date.]  [Signature  of] 

Sheriff. 

[Address]  To  , 

Attorney  for  [the  party  liable  for  the  payment]. 

FORM  No.  926. 
Order  taxing  sheriff's  fees  on  attachment.6 

[Title  of  court  and  action.] 

An  attachment  having  been  issued  in  the  above  entitled  ac- 
tion on  the  day  of  ,  19     ,  directed  to  M.  'N.,  then 


5  Under  N.  Y.  Code  Civ.  Pro.,  §  3307,  See  WoodruflF  v.  Imperial  Fire  Ins. 

subd.  2;  this  motion  may,  by  virtue  Co.,  90  N.  V.  522,  524,  aff'g  27  Hun, 

of  §  26,  in  the  city  of  INew  York,  be  229,    where    this    and    the    following 

made  before  any  judge  of  the  court.  Form  was  sustained. 

Hall  V.  U.  S.  Reflector  Co.,  31  Hun,  6  See  note  to  last  Form. 
609 ;    aff'd,    without    opinion,    in    99 
N.  Y.  634. 
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sheriff  of  the  county  of  ,  commanding  him  to  attach  and 

safely  keep  the  property  of  the  defendant  within  his  county,  or 
so  much  thereof  as  should  be  sufficient  to  satisfy  the  demand 
of  the  plaintiff  of  dollars,  with  interest,  and  the  said  Inam- 

ing  sheriff],  having  applied  for  the  adjustment  and  allowance 
of  his  compensation  and  fees  on  said  attachment, 

Now,  on  reading  and  filing  the  affidavits  of  J.  McK.  and  A. 
E.  W.,  and  after  hearing  A.  T.,  of  counsel  for  the  plaintiff, 
in  opposition  to  said  M.  JST.'s  claim  as  sheriff  as  aforesaid,  and  H. 
T.,  of  counsel  for  said  sheriff, 

I  do  hereby  settle,  adjust  and  allow'^  the  compensation  and  fees 
of  said  M.  N.,  as  sheriff  of  the  [city  and]  county  of  , 

at  the  sum  of  dollars®  [and  may  add,  which  sum  is  made 

up  of  the  following  items,  which  are  hereby  allowed  [insertinq 
schedule],  which  I  hereby  certify  and  allow  as  reasonable  and 
proper  for  his  trouble  and  expenses,  and  all  his  services  in  the 
premises. 

[Date.]  \_8ignature  of  judge,  with  initials  of  title.] 

1  The  most  that  the  judge  can  do,  As  to  poundage,  and  when  allow- 

is  to  adjust  the   fees;    an  order   for  able,    see   Jones    v.   Gould,    H4   App. 

their  payment  is  improper.     Hall  v.  Div.    120;   Lawlor  v.  Magnolia  Metal 

U.    S.    Reflector    Co.,    31    Hun,    609;  Co.,  2  App.  Div.  552,  38  N.  Y.  Supp. 

aff'd,  without  opinion,   in   99   N.   Y.  36;   Treadwell  v.  Mead  Mfg.  Co.,  75 

634.     See,  however,  under  statute  ap-  App.  Div.  478,  78  N.  Y.  Supp.  283; 

plicable  to  New  York  county.  Tribune  Esselstyn  v.  U.  S.  &  G.  Co.,  82  App. 

Assoc.   V.  Eisner,   etc.,   Co.,   49   App.  Div.  474,  81  N.  Y.  Supp.  532;  O'Brien 

Div.  141,  63  N.  Y.  Supp.  94.  v.  Nat.    Conduit,  etc.,   Co.,  43  Misc. 

8  As  to  what  fees  the  sheriff 'can  327,  87  N.  Y.  Supp.  131. 
allow  the  auctioneer  for  selling,  see 
Griffin  v.  Helmbold,  72  N.  Y.  437. 
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AKTICLE  IX. 

Aeeest. 

Section      I.  Obtaining  abeest. 

II.  Vacating  oedee;   dischaeging  feom  aeeest;   and  modittinq 

SECUBITY. 

III.  Sueeendee,  exoneeation,  etc. 

SECTION   I. 


OBTAINING  AEEEST. 


1.  The    remedy;    and    power    of    the 

court. 

2.  The    cause    of   action;    allegations 

extrinsic. 

3.  Waiver    by    joining    inappropriate 

cause  of  action. 

4.  The  practice. 

5.  Time  for  applying. 

6.  Prudential   rules   for  drawing  ar- 

rest papers. 

7.  Several  and  separate  fraud,  etc. 

Fob  MS. 
I.  Actions  othee  than  eeplevln. 

(927)  Affidavit   to   obtain   order   of 

arrest    except    in    replevin. 
General  lorm. 
[928-943.    Stat&ments  of  cause  of  ac- 
tion and  ground  of  arrest  suitable 
to  insert  in  the  foregoing  Form.] 

(928)  Personal  injury;  assault. 

(929)  Cruelty  (in  action  for  limited 

divorce) . 

(930)  Injury    to    real    property   by 

withholding  possession. 

(931)  Injury  to  personal  property; 

by  embezzlement. 

(932)  Another  Form. 

(933)  Conversion. 

(934)  Breach  of  promise  to  marry. 

( 935 )  Fraud ;  in  obtaining  advances. 

(936)  Deceit;     th-ough    mercantile 

agency. 

(937)  Replevin. 

(938)  Fiduciary 

received 
over. 

(939)  The    same;     money    received 

by  a  collecting  agent. 

(940)  The  same;   proceeds  of  prop- 

erty sold  on  commission. 


capacity ;     money 
in    trust,    to    pay 


(941)  The  same;  in  action  on  a  for- 

eign judgment. 

( 942 )  Fraud  in  contracting  the  debt. 

(943)  Absconding,   or  intent  to  de- 

fraud creditors  by  transfer 
or  secreting  property. 

(944)  Undertaking    on    arrest    (ex- 

cept in  replevin ) . 

(945)  Order    (by  judge)    for  arrest 

(for  all  cases  except  re> 
plevin  and  ne  exeat). 

(946)  Alias  order  of  arrest. 

Ne  exeat. 

(947)  Ailidavit   to   obtain  order   of 

arrest  by  reason  of  appre- 
hended evasion  of  the  juris- 
diction.    (Ne  exeat.) 

(948)  Order  of  arrest;  by  the  court. 

[Ne  exeat.) 

II.  Replevin. 

(949)  Affidavit   to   obtain   order   of 

arrest  on  replevin  for  goods 
fraudulently  disposed  of 
with  intent  to  ueprive  plain- 
tiff thereof. 

(950)  Affidavit     accompanying    the 

foregoing  to  inability  to 
replevy. 

(951)  Return  by  sheriff  that  goods 

were  concealed,  etc. 

(952)  Order  of  arrest  in  replevin. 

III.  Amending  complaint. 

(953)  Affidavit   to   obtain  order  to 

amend  complaint  so  as  to 
support  arrest:  see  Form 
927. 

(954)  Order  to  amend  complaint  so 

as  to  support  arrest. 
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1.  The  remedy;  and  power  of  tlie  court.]  — What  has  been  said 
under  the  head  of  Attachment  (pp.  11Y8,  1179)  in  respect  to 
the  nature  of  the  remedy  and  the  power  of  the  court,  appKes 
equally  to  Aeeest.    ' 

2.  The  cause  of  action;  allegations  extrinsic.}  —  In  addition 
to  what  is  there  said  respecting  the  cause  of  action,  it  should  be 
observed  that  the  ISTew  York  statute  as  amended  in  1886,  the 
better  to  protect  personal  liberty,  requires  that  the  ground  of 
arrest  in  a  civil  action  be  now  always  made  one  of  the  issues 
upon  the  trial  of  the  action,®  with  the  single  exception  of  appre- 
hended evasion  of  the  jurisdiction  in  a  case  in  which  such  evasion 
might  defeat  a  remedy  in  contempt  (formerly  ground  for  ne 
exeat).  The  requirement  only  applies  to  a  trial,  not  to  a  judg- 
ment taken  upon  default.-"' 

An  action  against  a  joint  debtor,  not  served  in  a  previous  action 
in  which  judgment  was  recovered  on  service  of  his  co-debtor,  is 
regarded  as  an  action  on  the  original  contract  for  the  purpose  of 
obtaining  an  arrest. -^^ 

In  an  action  upon  contract,  the  complaint  need  not,  in  averring 

9  Since  this  amendment  of  N.  Y.  Code  Civ.  Pro.,  §  549,  in  1886,  uniting  in 
one  section,  under  the  heading  of  cases  "when  the  right  to  arrest  depends  on 
the  nature  of  the  action,"  actions  on  contract  and  actions  for  tort,  with  a 
requirement  that  the  facts  constituting  the  ground  of  arrest  in  actions  om 
contract  (which  were  formerly  regarded  as  extri-nsic  to  the  action)  must  be 
alleged  in  the  complaint  and  proved  upon  the  trial, —  it  has  been  thought  that 
the  ground  of  arrest  is  always  involved  in  or  necessarily  commingled  with 
the  cause  of  action,  and  can  no  longer  be  regarded  as  extrinsic  to  the  cause  of 
action,  with  the  single  exception  mentioned  in  the  text. 

But  it  should  be  ohserved  that  the  statute  even  as  thus  amended  authorizes 
arrest  "  in  an  action  upon  contract "  ( §  549,  subd.  4 )  ;  the  action  is  still  to  be 
regarded  as  upon  contract,  notwithstanding  the  necessary  allegations  either  of 
fraud  in  contracting  the  debt,  or  of  intent  to  defraud  creditors.  It  is  not 
necessary  that  any  damage  should  be  claimed,  as  the  result  of  the  fraud. 
Hoboken  Beef  Co.  v.  Loeffel,  23  Abb.  N.  C.  93,  4  N.  Y.  Supp.  798,  16  Civ. 
Pro.  Pep.  394. 

It  was  said  in  McGuire  v.  Bauscher,  52  App.  Div.  276,  65  N.  Y.  Supp.  382, 
that  the  court  might  disregard  the  allegations  of  fraud  as  surplusage  and 
allow  nlaintiff  to  recover  without  proof  thereof,  where  no  arrest  has  been 
made  an,i  no  right  to  arrest  asserted.  It  is  doubted,  however,  whether  the 
allegations  may  be  disregarded,  for  the  command  of  the  statute  is  to  the  con- 
trary; but  there  seems  to  be  no  ground  for  denying  to  the  court  power  to 
strike  out  the  allegations  of  fraud,  inserted  merely  to  secure  this  remedy, 
when   plaintiff   had   either   not  obtained   the   order   or   had  been   unahle   to 

10  S.  S.  Eichmond  Hill  v.  Seager,  31  App.  Div.  288,  52  N.  Y.  Supp.  985. 

11  N.  Y.  Code  Civ.  Pro.,  §  1940. 

Where  defendant  defaults  in  pleading,  plaintiff  may  take  judgment  without 
application  to  the  court,  in  a  proper  case,  even  though  the  judgment  may  be 
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that  the  defendant  was  guilty  of  a  fraud  in  incurring  the  liability, 
allege  the  facts  as  in  an  action  based  upon  fraud  and  deceit/^ 
although  a  mere  averment  in  the  words  of  the  code  section  is  in- 
sufficient.^* 

3.  Waiver  hy  joining  inappropriate  cause  of  action.] — The 
right  to  arrest  upon  any  cause  of  action  is  waived  if  plaintiff 
joins,  in  the  same  complaint,  a  cause  of  action  in  respect  to 
which  the  defendant  is  not  liable  to  arrest." 

4.  The  practice.]  — Application  is  made  ex  parte;  and  imder 
the  New  York  statute,  it  must  be  made  to  a  judge  of  the  court  in 
which  the  action  is  brought,  or  to  any  county  judge  ;^®  except 
that, 

1.  In  quo  warranto  an  order  to  arrest  an  usurper  who  has  ob- 
tained fees  or  emoluments,  may  be  made  by  "  the  court  or  a 
judge;"  ^®  and, 

2.  In  a  case  for  specific  relief,  an  order  to  arrest -on  the  ground 
of  apprehended  evasion  of  jurisdiction,  which  might  defeat  the 
remedy,  may  be  granted  only  by  the  court. ^'^ 

It  must  be  made  on  affidavit,^*  and  as  a  matter  of  precaution, 
a  complaint  should  also  be  presented;  but  the  better  opinion  is 
that  the  presentation  of  the  complaint  is  not  essential,"  except 

enforced  by  execution  against  the  person.  S.  S.  Richmond  Hill  v.  Seager,  31 
App.  Div.  288,  52  N.  Y.  Supp.  985. 

The  fraud,  if  alleged  to  be  in  the  making  of  the  contract,  must  not,  in  case 
of  an  executory  contract,  be  in  the  way  it  has  been  performed.  Mooney  v. 
La  Follette,  21  App.  Div.  510,  48  N.  Y.  Supp.  460  (sale  of  first  mortgage  bonds 
for  future  delivery,  and  fraud  in  delivering  second  mortgage  bonds ) . 

12Elwell  V.  Kussell,  29  App.  Div.  436,  51  N.  Y.  Supp.  964.  (Sufficient  if 
the  complaint  alleges  that  the  representation  vpas  false  and  was  fraudulently 
made  for  the  purpose  of  obtaining  the  property  from  plaintiff.) 

13  Harrisburg,  etc.,  Co.  v.  Welsh,  26  App.  Div.  515,  50  N.  Y.  Supp.  299. 

14  Madge  v.  Puig,  71  N.  Y.  608;  Am.  Un.  Tel.  Co.  v.  Middletown,  80  id.  408; 
Knight  V.  Abell,  48  Hun,  605;  McDonald  v.  Convis,  13  N.  Y.  Supp.  82. 

Held  otherwise  of  a  recovery  of  part  of  an  entire  claim.  Fitch  v.  McMahon, 
103  N.  Y.  690,  3  N.  Y.  State  Rep.  147. 

IB  The  rule  as  to  ordinary  ex  parte  applications,  is  different.  Volume  1, 
p.  99. 

16  N.  Y.  Code  Civ.  Pro.,  §  1949.  As  to  what  judge  in  such  case,  compare 
Id.,  §§  1949,  561,  note  42,  Vol.  I,  p.  99. 

17  7c?.,  §  551. 
18 /d,  §  557. 

19  See  §  558.  The  contrary  has  been  held  in  some  cases  of  minor  authority; 
but  even  if  these  cases  were  sound,  the  power  of  amendment  ought  to  cure  the 
defect  in  any  case  where  there  is  substantial  reason  for  not  presenting  the 
complaint. 
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when  application  for  the  order  is  made  under  §  549,  subd.  4,  in 
which  case  a  complaint  is  essential.^" 

If  a  complaint  is  presented  it  must  contain  the  allegations  re- 
quired by  the  statute,^^  and  set  forth  a  cause  of  action. ^^  But  it 
is  not  necessary  that  it  expressly  aver  that  defendant  received  the 
money  or  property  in  a  fiduciary  capacity,  if  facts  are  disclosed 
which  show  it,^^  and  if  an  amended  complaint  has  been  served 
that  only  can  be  considered  upon  the  hearing  of  a  motion  to 
vacate.^* 

If  the  complaint  be  verified,  it  may  be  used  as  an  affidavit  for 
the  purpose  of  the  application.^® 

Inasmuch  as  it  is  not  the  function  of  a  complaint  to  state  evi- 
dence, the  proof  furnished  by  the  complaint  alone  is  rarely  suf- 
ficient.2« 

5.  Time  for  applying.]  —  The  application  raay  be  made  at 
the  very  commencement  of  the  action,  and  for  this  purpose  the 
issue  of  a  summons  is  sufiicient.^'' 

It  is  not  too  late  at  any  time  before  final  judgment;  nor  even 
after  final  judgment  in  a  case  of  apprehended  evasion  of  the 
jurisdiction,  to  defeat  specific  relief  (ne  exeat).  In  any  case 
the  order  may  be  made  after  verdict^^  or  decision.^®     And  it  may 

20  Engelhart  Co.  v.  Benjamin,  2  App.  Div.  91,  37  IST.  Y.  Supp.  531.  Compare, 
however,  New  Haven  Web  Co.  v.  Ferris,  125  N.  Y.  364  (where  the  precise 
point,  however,  is  not  discussed),  and  Lewis  v.  Pollack,  85  App.  Div.  577,  83 
N.  Y.  Supp.  287  (where  the  action  was  probably  for  fraud  and  deceit). 

21  Hough  V.  Folmsbee,  59  Hun,  148,  13  N.  Y.  Supp.  221,  20  Civ.  Pro.  Kep. 
Ill  (warrant  vacated  because  complaint  in  replevin  failed  to  allege  that 
sheriff  could  not  find  the  chattel ) . 

22  Saratoga  Gas,  etc.,  Co.  v.  Hazard,  55  Hun,  251,  7  N.  Y.  Supp.  844,  aff'd, 
121  N.  Y.  677  (defects  in  the  complaint  cannot  be  supplied  by  affidavits,  for 
the  purpose  of  enabling  it  to  state' a  cause  of  action)  ;  Barnes  v.  Goss,  98  App. 
Div.  1,  90  N.  Y.  Supp.  140. 

23  Moflatt  V.  Fulton,  132  N.  Y.  507,  28  Abb.  N.  C.  260,  22  Civ.  Pro.  Rep.  126. 

24  Lewis  V.  Pollack,  85  App.  Div.  577,  83  N.  Y.  Supp.  287. 

25  N.  Y.  Code  Civ.  Pro.,  §  3343,  subd.  11. 

So  held  even  before  the  present  statute.  Palmer  v.  Hussey,  59  N.  Y.  647. 
And  when  the  order  could  not  be  procured  on  the  pleadings,  an  aflBdavit  was 
necessary.  Corwin  v.  Freeland,  6  N.  Y.  560;  s.  P.,  MoGilvery  v.  Morehead, 
2  Cal.  607. 

26  A  general  allegation  of  damage,  sufficient  in  the  complaint,  is  insufficient 
to  produce  to  the  court  reasonable  proof  of  the  fact.  Barnes  v.  Goss,  98  App. 
Div.  1,  90  N.  Y.  Supp.  140;  Hubbard  v.  Richardson,  31  App.  Div.  520,  52  N.  Y. 
Supp.  35 ;  Morton  v.  Chesley,  3  App.  Div.  446,  38  N.  Y.  Supp.  252.  See  also 
People  V.  Snaith,  57  Hun,  332,  10  N.  Y.  Supp.  589. 

27  N.  Y.  Code  Civ.  Pro.,  §  558. 

28Danenbaum  v.  Mandelbaum,  16  Wkly.  Dig.  502. 
29  Humphrey  v.  Hayes,  94  N.  Y.  594. 
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be  made  even  after  judgment  once  entered  has  been  opened  and 
allowed  to  stand  as  security  pending  another  trial.^"  Stay  of  pro- 
ceedings for  the  purpose!  of  making  a  case  does  not  prevent  the 
application.^^ 

6.  Prudential  rules  for  drawing  arrest  papers.  J  —  The  rule 
stated  on  pages  1181-1184,  in  respect  to  the  allegations  in  the 
complaint  and  affidavit  for  the  purpose  of  obtaining  an  attach- 
ment, need  not  be  repeated,  but  apply  with  enhanced  strictness  to 
arrest.^^  It  is  always  better  to  apply  upon  a  sworn  complaint, 
and  to  support  all  the  allegations,  whether  relating  to  the  cause  of 
action  or  to  the  ground  of  arrest,  by  evidence  in  some  detail,  and 
positively  sworn  to  so  far  as  practicable.^^ 

Particular  care  should  be  taken  to  state  the  defendant's  nam-e 
correctly.^*  But  fictitious  names  or  descriptions  may  be  used 
when  necessary  on  the  same  grounds  on  which  they  are  allowed 
in  the  summons.^^ 

7.  Several  and  separate  frauds  etc.]  —  The  master's  respon- 
sibility for  the  tort  of  his  servant  makes  him  liable  to  the  rem- 
edies afforded  to  the  injured  party,  including  imprisonment.^* 
J3ut  there  has  seemed  to  have  been  a  distinction  created  when 
the  liability  of  one  held  per  infortunam  is  based  upon  fraudulent 
representations  of  an  associate  or  agent. 

The  fraud,  which  is  a  ground  of  arrest  is   actual  fraud.     A 

30Mott  V.  Union  Bank,  38  N.  Y.  18. 

31  Lapeous  v.  Hart,  9  How.  Pr.  541. 

32  For  instances  where  allegations  in  affidavits  were  rejected  under  appliia- 
tion  of  the  rules  stated  under  attachment,  see  Bornstein  v.  Harding,  16  N.  Y. 
Supp.  91;  Einlay  v.  De  Castroverde,  68  Hun,  59,  22  N.  Y.  Supp.  716;  Markey 
V.  Diamond,  1  Misc.  97,  20  N.  Y.  Supp.  847 ;  Rolker  v.  Gonzalez,  25  App  Div 
96,  48  N.  Y.  Supp.  1015,  5  Anno.  Cas.  217;  Burns  r.  Boland,  70  App  Div  555 
75  N.  Y.  Supp.  700 ;  Price  v.  Levy,  93  App'.  Div.  274,  87  N.  Y.  Supp.  740.' 

33  See  paragraph  4,  supra. 

34  Formerly  it  was  held  that  an  arrest  of  a  person  by  a  wrong  name  could 
not  be  justified,  though  he  was  the  person  intended,  unless  he  were  as  well 
known  by  one  name  as  the  other.  Griswold  v.  Sedgwick,  6  Cow  456  1  Wend 
126;  Mead  v.  Haws,  7  Cow.  332;  Holley  v.  Mix,  3  Wend.  350;  Scott  v  Ely' 
4  id.  555;  Gurnsey  v.  Lovell,  9  id.  319. 

But  since  the  Code  it  is  not  necessary  that  the  name  of  the  party  to  be 
arrested  should  be  stated,  if  unknown ;  he  may  be  designated  as  the  rea:l  de- 
fendant in  the  suit  or  proceeding,  and  whose  name  is  not  known-  or  by  anv 
name.    Pindar  v.  Black,  4  How.  Pr.  95.  '  j       j 

36  See  volume  I,  chap.  IV,  art.  I. 

36  See  Ossman  ».  Crowley,  101  App.  Div.  597,  92  N.  Y.  Supp.  29;  Davids  v. 
Brooklyn  Heights  R.  R.  Co.,  104  App.  Div.  23,  93  N.  Y.  Supp.  285. 


PROVISIONAL    REMEDIES. IX.    AEEEST.  1273 

constructive  fraud,  or  fraud  in  legal  effect  merely,  is  not 
enough.®^ 

Hence  a  principal  sued  on  a  contract  which  his  agent^^  made 
by  means  of  fraud,  or  a  husband  sued  on  one  so  made  by  his 
wife,^'*  is  not  liable  to  arrest  unless  it  appears  that  he  sanctioned 
the  fraud. 

So  the  liability  of  each  of  several  co-partners  to  arrest  depends 
on  his  own  fault.  Though  the  cause  of  action  be  joint,  the 
ground  of  arrest  for  fraud  in  incurring  the  liability  or  in  dis- 
posing of  property  is  several;  and  while  both  partners  are  liable 
to  judg-ment  for  the  debt,  one  who  is  alone  chargeable  with  false 
representations  in  contracting  it,  or  fraud  on  creditors  in  en- 
deavoring to  evade  paying  it,  is  alone  liable  to  an  order  of 
arrest.*" 

Indirect  sanction  may,  however,  be  enough,  as  where  the  agent 
used  false  representations  which  he  had  heard  the  principal  use 
in  another  transaction,*^  or  where  the  principal,  with  knowledge 
of  the  fraud  appropriated  the  fruits  of  it.  But  mere  partici- 
pation in  the  fruits  of  the  fraud  by  a  principal*^  or  partner** 
ignorant  of  the  wrong,  does  not  render  him  liable  to  arrest  in 
an  action  on  the  contract;  to  arrest  such  an  one,  there  should  be 
an  action  for  a  tort,  after  demand  or  notice,  or  whatever  step  may 
be  necessary  to  put  him  in  the  wrong. 

37  Matter  of  Holdforth,  1  Cal.  438.  Thus  a  debtor  who  makes  an  assign- 
ment which,  without  any  actual  fraudulent  intent  on  his  part,  is  constructively 
fraudulent  by  reason  of  illegal  provisions,  is  not  thereby  rendered  liable  to 
arrest.  Same  principle,  Mann  v.  Chrestopulos,  87  App.  Div.  222,  84  N.  Y. 
Supp.  372. 

38  Hathaway  v.  Johnson,  55  N.  Y.  93;  S.  p.,  Claflin  v.  Frank,  8  Abb.  Pr.  412; 
Tracy  v.  Veeder,  35  How.  Pr.  209,  215;  Ellison  v.  Hance,  44  App.  Div.  296, 
60  N.  Y.  Supp.  705. 

39  Stewart  v.  Strasburger,  7  Hun,  337  (holding  husband  liable  to  arrest  for 
fraudulent  purchase  by  wife,  it  appearing  that  the  goods  were  bought  in  his 
name  and  by  his  authority,  and  that  he  had  the  benefit  of  them;  an  order 
vacating  his  arrest  was  therefore  reversed). 

■lOWitmark  v.  Herman,  44  N.  Y.  Super.  Ct.  144  (holding  false  representa- 
tions as  to  the  responsibility  of  a,  firm,  made  Avith  intent  to  defraud,  good 
grounds  of  arrest  of  the  partner  making  them ) . 

Bacon  v.  Kendall,  49  N.  Y.  Super.  Ct.  123  (holding  partners  innocent  of 
the  fraudulent  representations,  not  liable  to  arrest). 

Hanover  Vulcanite  Co.  v.  Nathanson,  38  Hun,  488  (holding  one  partner 
liable  to  arrest,  in  action  on  firm  debt,  where  he  withdrew  and  converted 
assets  after  injunction ) . 

Oonira,  Matter  of  Benson,  11  Wldy.  Dig.  394,  60  How.  Pr.  314. 

The  principle  stated  in  the  text  is  the  now  generally  accepted  rule,  though 
many  earlier  cases  do  not  make  the  distinction. 

41  Smith  V.  Frank,  2  Eobt.  626. 

42  Hathaway  v.  Johnson,  55  N.  Y.  93. 

43  Hitchcock  V.  Peterson,  14  Hun,  389. 
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FORM  No.  927. 
Affidavit  to  obtain  order  of  arrest  except  in  replevin  —  General  Form. 

[Title  of  court  and  action.] 

[Venue.]  , 

A.  B.,  being  duly  sworn,  says: 

I.  That  he  is  the  plaintiff  [or,  one  of  the  plaintiffs]  above 
named  [if  partners,  may  add,  who  at  all  the  times  hereinafter 
mentioned  were  and  still  are  copartners  under  the  firm  name  of 

,  carrying  on  business  in  ]   [or  otherwise  identify 

deponent,  and  state  his  relation  to  the  case].^ 

[In  case  of  action  on  contract,  state  cause  of  action,  as  thus:} 

II.  That  Y.  Z.,  the  above-named  defendant,  is  justly  and  truly 
indebted  to  said  plaintiff  in  the  sum  of  dollars,  as  appears 
by  the  complaint  herein,  verified  on  the  day  of  , 
19  [and  if  any  of  its  allegations  material  to  the  application 
are  not  positive,  add:  all  of  the  allegations  of  which  [except, 
etc.]  are  true  to  deponent's  knowledge;  continue  with  a  state- 
ment of  the  evidence,  and  if  any  part  depends  upon  a  writing 
annex  a  copyj'or,  annex  corroborating  affidavits,  which  furnish 
evidence  of  the  facts  alleged;  and  add  facts  establishing  amount 
of  damage,  if  unliquidated.*^  See  paragraphs  4  and  6,  pp.  1271, 
1272,   and  Forms  928,  942,  943  (below)]. 

[Or,  when  the  action  is  for  tort,  state  cause  of  action,  as  thus:] 

II.  That  on  or  about  the  day  of  ,  19     ,  Y.  Z., 

the  above-named  defendant,  assaulted  and  beat  said  plaintiff,  as 
appears  by  the  complaint  herein  [referring  to  it  and  corroborating 
it  as  above;  and  submit  or  annex  affidavits  which  furnish  evi- 
dence of  the  facts  as  alleged  and  show  malice,  intent,  want  of 
probable  cause  or  the  liJce;'^^  also,  submit  evidence  showing  the 
amount  of  damage  suffered.*'^     See  Forms  928-941,  post.] 

44  A  foreign  corporation  plaintiff  47  See  paragraphs  4  and  6,  pp.  1271, 
need  not  show  that  it  has  obtained  1272,  supra,  and  notes  thereto.  A  gen- 
authority  to  do  business  in  the  State.  eral  allegation  of  damage  does  not 
Parmele  Co.  v.  Haas,  171  N.  Y.  579.  furnish  any  proof  thereof.     Hubbard 

46  If    only    nominal    damages    are  v.  Richardson,  31  App.  Liiv.  520,  52 

shown,  no  warrant  should  be  granted.  N.   Y.   Supp.   35.     Nor  an  allegation 

Morton  v.   Chesley,  3  App.  Div.  446,  of  the  worth  of  property  without  de- 

38  N.  Y.  Supp.  252.     The  allegation  seription   of  its   kind   and  condition, 

in  the  complaint  of  value  or  damage  Barnes   v.   Goss,  98  App.   Div.    1,  90 

is  insufficient  as  proof.    Id.  N.  Y.  Supp.  140. 

46  Grimes  v.  Davison.  2  Abb.  N.  C. 
457;  Diad  v.  Shibley,  49  Misc.  315. 
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[In  an  action  of  either  class:]  III.  That  the  above-entitled 
action  is  about  to  be  commenced  for  said  cause  [or  may  say,  upon 
said  contract  —  or,  for  said  tort  —  or,  to  recover  possession  of  said 
goods],  and  the  annexed  [or,  accompanying]  summons  therein 
has  been  issued  [or  otherwise  state  the  condition  of  the  cause.] 

TV.    [If  the  complaint  has  already  been  served  and  does  not 
contain  the  allegations  of  the  ground  of  arrest  required  by  N.  Y. 
Code  Civ.  Pro.,  §  549,  say:]  That  the  summons  and  complaint  in 
this  action  were  filed  [or,  served  —  or  both]  on  or  about  the 
day  of  J  19     ,  and  that  annexed  hereto  is  a  copy  of  the 

amended    complaint    verified    the  day    of  ,    19     , 

which  plaintiff  desires  to  file  and  serve,  so  as  to  conform  to  the 
allegations  in  respect  to  the  ground  of  arrest  required  by  law** 
[and  may  add,  if  desired,  facts  excusing  delay.] 

V.  [State  in  detail  any  facts  extrinsic  to  the  cause  of  action 
and  not  already  stated,  necessary  to  bring  the  case  within  one  of 
the  classes  in  which  the  statute  allows  the  arrest;*^  and  if  any 
allegation  involves  intent  to  defraud,^°  state  facts  evidencing  it. 
See  Forms  928  to  943  (below).] 

VI.  [Whether  suing  on  contract  or  for  tort,  may  state  any 
circumstances  tending  to  show  necessity  of  bail  or  proper  amount, 
as  thus:  That  the  defendant  is  not  a  resident  of  this  State,  but 
resides  at  ,  in  ,  and  is  about  to  leave  this  State 
for  , —  adding  sources  of  information  and  grounds  of 
belief.  For  allegation  that  he  is  a  transient  person  luhose  resi- 
dence is  unknown  see  Volume  I,  Form  405,  p.  684.] 

VII.  That  no  previous  application  for  an  arrest  of  said 
defendant  has  been  made  in  this  action  [except,  etc.^^] 

[Jurat.]  [Signature.] 

48  Such  amendment  may  be  allowed  For  order  to  amend,  see  Form  954. 

■without  notice.    N.  Y.  Code  Civ.  Pro.,  *9  In    consequence    of    the    amend- 

§  558,  last  clause.  ments  to  §§  549  and  550,  in  1886,  the 

It  should  be  noted  that  the  power  facts  extrinsic  to  the  cause  of  action 

to  allow  the  amendment  is  expressed  must  now  be  alleged  in  the  complaint, 

as  conferred  on  "  the  court."     If  this  except    when    they    are    merely    the 

word  were  to  control,  the  judge  mak-  grounds   of   fearing  personal   evasion' 

ing  the  order  could  not  give  leave  for  of  the  jurisdiction  for  which  a,  writ 

amendment,  nor  do  the  provisions  of  of  ne  exeat  might  have  been  granted 

law  empowering  amendments  in  plead-  at  common  law.     See  §  550. 

ings  contemplate  the  giving  of  leave  bo  Grimes  v.  Davison,  2  Abb.  N.  C. 

by  a  judge  out  of  court;  but  it  seems  457. 

to  me  that  a  fair  construction  of  the  Bl  For  the  New  York  rule  requiring 
statute,  in  view  of  the  context,  "the  this,  see  p.   1172  of  this  volume. 
court  before  making  tne  order,"   em-  It  is  doubtful  whether  this  state- 
powers  the  judge  granting  the  order  ment    is   necessary.      See,    under   At- 
of  arrest  to  give  the  leave  to  amend,  tachment.  Form  828,  note  5. 


1276 


Abbott's  beactice  and  foems. 


STATEMENTS  OF  CAUSE  OF  ACTION  AND  GROUND  OF  ARREST  SUIT- 
ABLE TO  INSERT  IN  FOREGOING  FORM  OF  AFFIDAVIT  FOR 
ARREST. 

FORM  No.  928. 
Personal  injury; 52  assault. 

[Substitute  in  Form  927. J  —  II.  That  on  the  day  of 

19     ^  in  street,  in  the  village  of  ,  in 

the  county  of      '  ,  State  of  ,  the  defendant  Y.  Z., 

of  "    ,^^  with  force  and  arms  assaulted  and  violently  at- 

tacked me  without  any  provocation  whatever,  and  with  force  and 
violence  laid  hold  of  me  and  [state  result  of  the  assault  as  though 
testifying,  as:}  knocked  me  down  and  struck,  beat,  kicked  me  and 
wounded  and  bruised  me,  by  which  I  was  made  lame  and  sick,  and 
disabled  for  the  space  of  next  ensuing  from  attending 

to  my  affairs  and  doing  any  work  at  my  business  as  a  ,  and 

suffered  great  bodily  pain  and  mental  distress  and  was  also  com- 
pelled to  expend  dollars  for  medicines,  medical  care  and 
nursing  [may  state  particulars  as  to  loss  in  vocation.^] 


FOHM  No.  929. 
CrueltyCt  (in  action  for  limited  divorce). 

[Commencement  and  conclusion  as  in  Form  927.]  —  I.  I  am 
the  plaintiff  and  the  wife  of  the  defendant  above  named,  who 


52  Allowed  by  N.  Y.  Code  Civ.  Pro., 
§  549,  subd.  2.  "  Personal  injury  "  i3 
defined  by  §  3343,  subd.  9,  as  includ- 
ing injury  to  the  person  either  of 
plaintiff  or  another.  Contra,  before 
that  definition,  Eyall  v.  Kennedy,  41 
N.  Y.  Super.  Ct.  531,  52  How.  Pr.  517. 
It  includes  an  action  by  a  wife 
against  one  who  entices  her  husband 
from  her.  Breiman  v.  Paasch,  7  Abb. 
N.  C.  249;  s.  P.,  Warner  v.  Miller,  17 
Abb.  N.  C.  221. 

Compare  Groth  v.  Washburn,  34 
Hun,  509  (holding,  under  Statute  of 
Limitations,  that  a  husband's  action 
for  a  wife's  loss  of  services  is  an  ac- 
tion for  injury  to  property). 

The  above  Form  is  sustained  by 
Pease  v.  Pendell,  57  Mich.  315,  23 
N.  W.  Rep.  827 ;  N.  Y.  Code  Civ.  Pro., 
§  549,  subd.  2 ;  Chitty's  Forms  of  Pr. 
387. 

In    eases  of    assault    and    battery, 


libel,  slander,  etc.,  the  damages  being 
very  uncertain,  it  is  desirable  to  state 
fully  the  circumstances,  showing  an 
unprovoked  offense,  its  malicious  in- 
tent, and  its  aggravations. 

53  It  is  desirable  to  state  that  de- 
fendant is  a  non-resident  or  transient 
person,  if  such  be  the  fact.  1  Tidd. 
172;  Davis  v.  Scott,  15  Abb.  Pr.  127; 
Pfluger  V.  Lescke,  4  Monthly  L.  Bui. 
87. 

54  Ehrgott  V.  Mayor,  etc.,  of  New 
York,  96  N.  Y.  264;  McNamara  v. 
Village  of  Clintonville,  62  Wis.  207, 
22  N.  W.  Rep.  472. 

55  Supported  by  Gardiner  v.  Gardi- 
ner, 3  Abb.  N.  C.  I;  Jamieson  v. 
Jamieson,  11  Hun,  38;  Schwartz  v. 
Schwartz,  36  Misc.  487,  73  N.  Y. 
Supp.  935. 

For  the  rule  of  domicile  in  divorce, 
see  10  Abb.  N.  C.  333,  note. 
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is  a  resident  of  ,  in  the  State  of  New  York,  and  have 

resided  there  with  my  said  husband  for  years  past.^*^ 

II.  I  was  married  to  said  defendant  on  the  day  of  , 
19     ,  at                   ,  in  the  State  of                  ,  and  am  now 

years  of  age,  and  my  said  husband  is  years  of  age. 

III.  [^Allege  acts  of  cruelty  complained  of,  for  instance  thv^:^ 
On  or  about  thfe  day  of  ,  19  ,  at  the  house  of  his 
cousLQ,  M.  ]Sr.,  in  ,  after  we  had  retired  for  the  night, 
he  began  abusing  me  about  my  folks  at  home;  we  were  in  bed  at 
the  time,  and  I  was  crying  and  in  great  distress,  whereupon  my 
said  husband  assaulted  me  violently,  seized  me  by  my  hair,  and 
knocked  my  head  with  great  force  and  cruelty  against  the  wall  of 
the  room,  against  which  the  bsd  stood,  thereby  inflicting  on  me 
severe  pain. 

IV.  IState  other  details  of  cruelty  in  the  same  manner,  con- 
tinuing .•]  —  In  consequence  of  such  cruel  conduct  and  ill  treat- 
ment I  have  been  completely  broken  in  spirit,  my  physical  health 
has  been  much  impaired  and  my  nervous  system  disarranged,  and 
I  have  suffered  great  mental  anguish  and  physical  pain  by  reason 
thereof  [and  I  verily  believe  that  my  husband  will  kill  me  if  he 
is  allowed  an  opportunity  to  do  so. J. 

FORM  No.  930. 
Injury  to  real  property  by  withholding  possession.sT 

[Substitute  in  Form  927. J  —II.  That  A.  K.  M.  was,  on  or 
about  the  day  of  ,  19     ,  in  the  quiet  and  peaceable 

possession  of  certain  lands  and  tenements  situate  in  ,  in 

the  county  of  ,  and  described  as  follows   [description']. 

That  said  A.  K.  M.  held  said  premises  by  virtue  of  a  lease  from 
the  firm  of  M.  M.,  former  owners  of  said  premises,  which  lease 
was  dated  ,  19     ,  and  was  for  the  term  of  one  year,  with 

rents  payable  thereon  the  of  each  and  every  month,  and 

that  said  M.  continued  in  possession  of  said  premises  after  the 
expiration  of  said  lease. 

III.  That  on  or  about  ,19     ,  the  said  A.  A.  0.  pur- 

chased the  said  premises  from  M.  &  M.,  and  that  on  or  about 

B8  May  also  allege  facts  as  to  hus-  v.  Moyer,  57  Mich.  375,  24  N.  W.  Eep. 

band's  financial  resources  or  "facul-  110,   against   the   objection  that   the 

ties;"  but  if  apprehended  evasion  of  affidavit  stated  a  different  case  from 

the  jurisdiction  is  the  ground  of  ap-  the  complaint,   in   that   the  affidavit 

plying  for  arrest,  take  order  of  court.  failed  to   specify   the   particulars   of 

See  Form  947.  damages,  and  to  refer  to  the  statute 

57  N".  Y.  Code  Civ.  Pro.,  §  549,  subd.  undier  which  plaintiif  was  entitled  to 

2.  This  Form  is  sustained  in  Cummer  have  the  actual  damages  trebled. 
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,19  ,  this  deponent  had  a  conversation  with  said  M. 
in  regard  to  the  time  he  (said  M.)  expected  to  require  said  prem- 
ises, and  that  said  M.  then  stated  that  he  wanted  to  remain  until 

,  then  ensuing,  and  an  arrangement  was  then  made  be- 
tween deponent  and  said  M.  for  said  premises  to  be  held  by  M. 
until  the  said  of  ,  19      5  tbat  on  or  about  the  of 

,19  ,  the  said  M.  came  to  deponent's  store  and  wanted 
to  make  a  further  arrangement,  and  stated  that  his  business  would 
detain  him  longer  than  he  expected,  and  he  (said  M.)  wanted  the 
privilege    of    remaining   until  ,    then   following,    which 

arrangements  were  agreed  to  by  deponent. 

IV.  That  on  the  of  ,  19  j  further  arrange- 
ments were  made  between  said  M.  and  deponent,  whereby  said  M. 
was  to  remain  in  said  premises  until  the  day  of  , 
19  ,  and  that  said  M.  then  and  there  agreed  with  deponent  to 
"  get  out "  on  the  '  of  ;  that  said  M.  at  that  time 
wanted  to  rent  the  premises  for  a  longer  time,  but  the  deponent 
then  and  there  refused  to  let  said  M.  have  the  premises  for  any 
longer  time,  and  told  said  M.  that  he  must  "  get  out "  bv  the 

of 

V.  That  in  all  the  said  transactions  deponent  acted  as  the  agent 
of  said  A.  A.  C,  and  all  the  arrangements  made  between  her  and 
said  M.  were  made  through  deponent  as  such  agent,  and  said  M. 
was  cognizant  of  such  agency. 

VI.  That  said  M.  did  not  vacate  the  premises  on  the  day 
of                ,  and  refused  to  vacate  the  same  at  all  times  after  said 

day  of  ,  and  said  A.  A.  C.  has  not  since  said 

day  of  ,  accepted  any  rent  for  said  premises,  or  in  any 

manner  recognized  said  M.  as  her  tenant. 

VII.  That  said  A.  A.  C,  after  the  said  day  of  , 
19  ,  commenced  an  action  before  S.  F.  L.,  a  justice  of  the  peace 
for  ,  for  the  recovery  of  the  possession  of  said  prem- 
ises which  said  action  was  appealed  to  the  Court 
for                  County,  and  on  the  trial  of  said  appeal,  and  on  the 

day  of  ,19,  the  said  A.  A.  C.  recovered  a  judg- 

ment, then  and  there  rendered  and  entered  in  said  court,  for  the 
possession  of  said  property,  and  for  the  restitution  thereof,  as 
more  fully  appears  by  the  records  of  said  court. 

VIII.  That  said  M.  remained  in  possession  of  said  premises 
continually  from  the  said  day  of  ,  19  ,  until  on  or 
about  the  day  of  ,  19  .  Deponent  further  says,  that 
he  verily  believes  that  upon  the  aforesaid  facts  the  said  A.  A.  C. 
has  a  good  cause  of  action  against  the  said  A.  K.  M.  in  an  action 
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for  trespass  on  the  case,  and  the  said  A.  A.  C.  claims  damages  in 
the  sum  of  dollars.^* 

FORM  No.  931. 
Injury  to  personal  property;  by  embezzlenient.B9 

[Substitute  in  Form   927.] — II.  That  on  the  day  of 

,19     ,  and  at  other  times  within  the  past  months, 

deponent  delivered  to  E.  S.,  the  defendant,  about  $20,000  in  gold 
certificates,  the  property  of  said  D.  S.  &  Co.,  which  the  said  de- 
fendant knew  to  be  said  property,  and  which  she  has  converted  to 
her  own  use,  and  refuses  to  surrender  to  the  plaintiffs.  That  said 
defendant  has  stated  to  him  personally  that  she  is  about  to  remove 
from  the  State  of  New  York ;  and  that  she  induced  and  persuaded 
the  deponent  to  take  the  above  moneys  from  his  employers  and 
give  it  to  her,  and  has  willfully  received  and  converted  the  same, 
in  fraud  of  said  plaintiffs,  and  with  the  expressed  intention  of 
fleeing  the  country  with  deponent. 

FORM  No.  932. 
Another  Form;  obtaining  money  on  forged  securities.eo 

\_8ubstitute  in  Form  927. J  — II.  That  the  defendant  at  , 

on    the  day    of  ,    19     ,    obtained    from    plaintiff 

dollars,  under  the  following  circumstances : 

At  said  time  and  place  the  defendant  exhibited  to  deponent  a 
document,  the  original  of  which  will  be  exhibited  to  the  justice  to 

58  Under  the  New  York  Code  it  is  pentier,  3  Abb.  Pr.  259,  13  How.  Pr. 
best  to  add  such  allegations  as  show  222),  the  boycotting  of  business  (Old 
that  the  wrong  is  willful,  and  not  a.  Dominion  St.  Co.  v.  McKenna,  la 
mere  technical  tort  resulting  from  a  Abb.  N.  C.  262 ) ,  a  purchase  by  fraud 
difference  of  opinion  as  to  the  right  of  (Muser  v.  Miller,  12  Abb.  K.  C.  305), 
the  parties.  or  inducing  advances  on  forged  bills 

It  was  formerly  held  that  ejectment  (Bogart  v.  Dart,  25  Hun,  395),  and 

to  try  title  was  not  an  action  for  an  the  like.     This  affidavit  and  the  next 

injury  to  property.     Merritt  v.  Car-  therefore    justify    arrest    even    of    a 

penter,  3  Abb.  Ct.  App.  Dee.  285,  3  female,  as  showing  a  willful  injury  to 

Keyes,   142.     The  better  opinion  now  property.      N.  Y.  Code  Civ.  Pro.,  §  553. 

is  that  it  is,  under  the  present  stat-  They  would  therefore  equally  justify 

ute,    if    the    wrong    is    willful.      See  attachment,   under   id.,    §    635.      See, 

Welch  V.  Winterburn,  14  Hun,  518.  also,    Weiller   v.    Sehrieber,    11    Abb. 

59  Sustained   by    N.   Y.    Code    Civ.  N.  C.  175. 

Pro.,  §  549,  subds.  2,  3,  4;  Duncan  v.  Paris  v.  Peck,  10  Abb.  Pr.    (N.  S.) 

Katen,  64  N.  Y.  625,  aff'g  6  Hun,  1.  55,  2  Sweeny,  689,  sustains  arrest  for 

"  Injury  to  property  "  includes,  by  obtaining  property  of  another  through 

N.  Y.  Code  Civ.  Pro.,  §  3343,  subd.  10,  identity  of  name,  and  disposing  of  it. 

"  any  actionable  act  whereby  the  es-  eo  Sustained  by  Eypert  v.  Bolenius, 

tate  of  another  is  lessened,  other  than  2  Abb.  N.C.  193;  s.  p.,  Bogart  v.  Dart, 

a  personal  injury  or  breach  of  con-  2Z   Hun,   395,   and   N.    Y.   Code   Civ. 

tract."     Hence  it  includes  an  embez-  Pro.,  §  549,  subds.  2,  3,  4.     See  note 

zlement   (Northern  R.  R.  Co.  r.  Car-  59  to  preceding  Form. 
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whom  application  will  be  made  in  this  action  for  an.  order  to  arrest 
defendant,  and  will  be  produced  on  the  trial  of  this  action;  said 
document  purported  to  be,  and  was  then  and  there  by  the  defend- 
ant represented  to  plaintiff  to  be  a  first  mortgage  bond  of  the 
L.  &  F.  Kailroad  Company,  State  of  M.,  for  the  sum  of  $1,000  and 
the  other  of  $500,  and  the  principal  payable  ,  and  the 

interest  payable  and  of  each  year,  the  payment 

of  the  principal  and  coupons  of  said  bonds  guaranteed  by  the 
M.  C.  Eailroad  Company,  in  pursuance  of  a  contract  dated 
,18  ,  said  guaranty  purporting  to  be  signed  by  J.  C, 
treasurer  of  the  said  M.  C.  Eailroad  Company. 

The  said  bond  was  dated  ,  had  attached  to  it  coupons 

for  the  payment  of  dollars  on  and  of  every 

year  until  the  principal  became  due. 

Said  bond  purported  to  be  signed  by  D.  W.  C,  treasurer, 
H.  M.  P.,  president,  and  K  C,  G.  E.,  B.  J.  and  J.  W.  P.,  trustees. 

III.  At  said  time  and  place  said  defendant  stated  to  plaintiff 
that  said  bond  was  genuine  and  of  the  value  it  purported  to  be, 
asked  the  plaintiff  to  loan  to  her  said  dollars  for  the  pay- 

ment of  a  judgment  then  pressing  upon  her,  and  stated  to  deponent 
that  if  deponent  would  advance  said  money  and  extricate  her  from 
her  trouble  arising  out  of  said  judgment,  she  wotild  deposit  said 
bond  and  coupons,  and  that  deponent  should  collect  such  coupons 
as  they  became  due,  and  then  and  there  delivered  to  this  defendant 
said  bond  and  coupons,  and  made,  executed  and  delivered  to  this 
deponent  an  instrument  of  which  the  following  is  a  copy,  and  the 
original  of  which  this  deponent  is  ready  to  produce. 

And  then  and  there  said  defendant  also  asked  this  deponent,  as 
a  further  security,  to  take  an  assignment  of  the  jndgmesnt  to  be 
paid  by  said  moneys. 

This  deponent  believed  said  representations  of  said  defendant, 
and  upon  the  faith  thereof  advanced  to  defendant  said 
dollars,  and  received  said  bond  and  authorization. 

Said  representations  of  said  defendant  were  wholly  false,  said 
bond  was  a  forgery  and  counterfeit,  and  was  uttered  by  said  de- 
fendant falsely,  fraudulently  and  feloniously. 

The  coupon  thereto  attached  for  $30,  payable  19     , 

was  by  this  deponent  presented  to  said  company  for  payment,  and 
pronounced  a  forgery. 
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FORM  No.  933. 
Conversion.ei 

{^Substitute  in  Form  927.]  —  Tkat  on  the  day  of  , 

19     ,  said  Y.  Z.,  being  a  note  broker,  doing  business  at  , 

offered  to  deponeiit  to  find  a  purchaser  for  a  promissory  note  for 

dollars,  made  by  one  M.  N.,  of  ,  payable  to  the  order 

of  deponent. 

That  at  the  request  of  said  Y.  Z.  deponent  delivered  to  him  the 
said  note  in  trust  to  sell  the  same  for  cash,  as  a  broker  aforesaid, 
and  to  return  the  proceeds  thereof  immediately  to  this  deponent, 
and  for  no  other  purpose  whatever. 

That  deponent  did  not  sell  the  said  note  to  said  Y.  Z.,  nor  did 
he  deliver  it  to  him  in  any  other  manner,  or  for  any  other  purpose, 
than  as  a  broker  aforesaid. 

That  the  said  Y.  Z.  informed  deponent  on  the  same  day  that 
he  had  pledged  the  said  note  for  dollars,  but  refused  to 

state  to  whom  he  had  pledged  it. 

That  the  said  Y.  Z.  has  neglected  and  refused  to  return  said 
note  to  deponent,  or  to  pay  any  part  of  its  amount  to  deponent, 
but  has  converted  the  same  to  his  own  use. 

FORM  Wo.  934. 
Bieach  of  promise  to  inarry.62 

{Substitute   in  Form   927.] — II.  That  on  the  day  of 

,   at  ,  in  consideration  that  the  plaintiff  who 

was  then  unmarried,  would,  at  the  request  of  the  defendant,  marry 
him,  on  request,  the  defendant  promised  to  marry  the  plaintiff 
within  a  reasonable  time  {or,  on  the  day  of  —  or, 

on  request]. 

That  the  plaintiff,  confiding  in  said  promise,  has  always  since 
remained  and  now  is  ready  and  willing  to  marry  the  defendant. 

That  the  defendant  [on  or  about  the  day  of  ] 

refused  to  marry  the  plaintiff,  although  a  reasonable  time  has 
elapsed.  {Here  add  details,  such  as  that  he  has  married  a  third 
person.J 

{The  affidavits  may  be  advantageously  amplified,  shoiving  de- 
fendant's social  and  financial  position,  publicity  of  engagement, 
humiliating  circumstances  under  which  engagement  ivas  broken, 
etc.] 

61  See,  for  other  eases  involving  the  not  allege  that  defendant  received  the 

suiBciency  of  the   afBdavits   to  make  proceeds  of  the  note    (if  discounted) 

out  a  conversion,  O'Connor  v.  Jones,  in   a  fiduciary  capacity.     MoflFatt  v. 

65  Hun,  48,  19  N.  Y.  Supp.  725;  Per-  .Fulton,  132  N.  Y.  507. 

son   V.   Civer,   29   How.   Pr.   432.     A  62  N.    Y.    Code    Civ.    Pro.,    §    549, 

complaint   showing  above  facts  need  subd.  2. 

81 
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FORM  No.  935. 
Fraud;  in  obtaining  advances.63 

[Substitute   in   Form    92?.]  —  II.  That   on  ,    19     , 

the  defendant  mailed  a  letter  to  this  deponent,  which  was  received 
by  him  on  ?  19     ,  stating  that  he,  defendant,  would  ship 

to  the  deponent  [  hogs  and  calves],  to  be  sold  upon  com- 

mission, and  requested  the  deponent  to  send  in  return  his  check 
for  the  sum  of  dollars  on  the  aforesaid,  without  fail,  as  an 

advancement  upon  the  said  shipment. 

Defendant  then  resided,  and  still  resides,  at  , 

county.  State  of    '  ,  and  he  informed  the  deponent  by  said 

letter  that  he  would  make  said  shipment  by  way  of  the  D.  and 
L.  K.  Co.,  and  that  the  deponent  might  expect  the  delivery  of  said 
shipment  on         day,  19     ,  a  copy  of  which  letter  is  hereto 

annexed  and  marked  Exhibit  A.''* 

That  upon  receipt  of  such  letter  from  the  defendant  on 
19     ,  relying  upon  the  belief  that  said  property  had  been  shipped 
upon  that  day,  the  deponent  mailed  to  him  a  check  upon  the 
Bank  for  said  sum  of  dollars,  which  check  was  received  by 

the  defendant  and  the  amount  thereof,  to  wit,  dollars,  was 

paid  to  him  by  the  said  bank  as  appears  by  a  copy  of  said  check, 
and  of  deponent's  indorsement  thereon,  hereto  annexed. 

That  in  the  ordinary  course  of  transportation  said  property,  if 
shipped  by  defendant  on  said  day  of  ?  19     ,  would 

have  reached  ,  on  the  morning  of  the  ,  and  the 

deponent  in  mal?;ing  such  payment  fully  trusted  and  believed, 
uppn  the  faith  of  defendant's  letter,  that  said  property  had  been 
shipped  to  them  on  said  ,  19     ,  the  date  on  which 

they  forwarded  their  check. 

Deponent  further  alleges  that  the  defendant  never  made  said 
shipment  to  the  deponent,'^®  but  made  such  statement  or  represen- 
tation with  intent  to  defraud  deponent  out  of  dollars. 

Deponent  therefore  alleges  that  the  defendant,  by  means  of 
such  false  and  fraudulent  representations,  induced  the,deponent  to 
part  with  said  sum  of  dollars,  which  sum  defendant  has 

received  by  virtue  of  the  deceit  above  stated. 

A  female,  sued  for  breach  of  prom-  ground  of  arrest,  as  fraud  in  contract- 

ise    to    marry,    cannot    be    arrested.  ing  the  liability;  but  to  render  it  so 

Siefke   r.   Tappey,   3   Code   Eep.   23;  available   it  must  be   alleged  in  the 

N.  Y.  Code  Civ.  Pro.,  §  553.  complaint. 

63  Or  the  action  may  be  brought  on  M  The  representations,  if  oral,  must 

the  contract — see  Form  942  {below) —  be    stated;    if    written,    the    writing 

(in  which  case  there  can  be  no  ques-  should  be  annexed,  or  quoted  in  full, 

tion  as  to  the  right  of  attachment  in  65  It  is  better  to  support  such  an 

case  of  non-residence,  etc.)  ;  and  then  allegation  as  this  with  grounds  for 

the  fraud  here  alleged  would  avail  as  belief. 
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FORM  No.  936. 
Deceit;  through  mercantile  agency .66 

[Suhstitute  in  Form  921.]  —  II.  That,  knowing  the 
Agency  to  be  a  concern  in  city  where  the  merchants  in  trade 

would  inquire  concerning  the  financial  and  pecuniary  responsibil- 
ity of  a  dealer  who  sought  to  buy  goods  of  them  on  credit,  the  said 
defendant  intending  to  buy  goods  on  credit  and  not  to  pay  there- 
for, made  the  following  representation  to  said  agency  concerning 
his  financial  and  pecuniary  responsibility,  well  knowing  the 
material  parts  thereof  to  be  false.      l^Copy  of  statement.] 

That  thereafter,  and  upon  receiving  defendant's  order  for  the 
goods  so  sold  as  aforesaid,  and  before  he  sold  or  delivered  any  part 
of  the  same,  and  in  order  to  ascertain  what  credit,  if  any,  might 
be  safely  allowed  defendant  for  payment  therefor,  the  plaintiff 
inquired  of  said  Agency,  in  ,  what  was  the 

financial  standing  and  responsibility  of  the  defendant;  and  in 
reply  the  said  agency  furnished  plaintiff  with  the  statement  afore- 
said."^ 

Thereupon  the  plaintiff,  believing  said  representation  to  be  true, 
and  relying  thereon,  and  deceived  thereby,  was  induced  to  comply 
with  said  order  of  the  said  Y.  Z.,  and  in  consequence  thereof  sold 
and  delivered  to  him  on  credit  [^designating  goods] . 

Said  representations  to  said  agency  were  false  and  known  to 
defendant  when  he  made  them  to  be  false ;  and  in  particular  [  here 
specify  details,  stating  in  what  respect  each  was  untrue]. 

FORM  No.  937. 
Replevin. 
iSee  Form  949.  J 

FORM  No.  938. 
Fiduciary  capacity;  money  received  in  trust,  to  pay  over.es 

[Substitute  in  Form  927.  ]  —  II.  That  heretofore,  and  about 
the  da;^   of  ,    19     ,   at  ,  the  deponent  in- 

66  In  perhaps  the  larger  classes  of  commercial  agency  a  statement  of  his 
cases  of  deceit,  the  cause  of  action  affairs  for  the  use  of  the  company,  is 
itself,  as  alleged  in  the  complaint,  responsible  to  those  -whom  it  reached 
furnishes  the  ground  of  arrest.  See  in  due  course,  and  who  were  influ- 
note  to  last  Form  and  compare  Forms  enced  by  it  to  sell  to  him  on  credit ; 
942  and  949  (below).  and    if    these    representations    were 

67  In  Schulz  V.  Harris  (N.  Y.  Daily  false,  an  order  of  arrest  founded  upon 
Reg.,  May  12,  1884;  abstr.  S.  c.  Abb.  them  should  be  sustained. 

An.  Dig.,  1884,  Arrest,  3;  Gen.  Term  68  This  Form  is  sustained  by  Bull  v. 

opinion  by  Brady,  J. ) ,  irom  which  the  Melliss,  9  Abb.  Pr.  58.     See  also  the 

above   Form  was  taken,  it  was  held  following  cases: 
that  a  merchant  who  furnishes  to  a 
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trusted  to  the  defendant,  as  agent  of  the  plaintiff,  and  defendant 
received  from  deponent  as  snch  agent,  the  sum  of  ,  be- 

longing to  the  plaintiff,  to  be  by  defendant  forwarded  and  paid 
to  the  plaintiff  in  ;  which  said  defendant  promised  and 

agreed  so  to  forward  and  pay  to  the  plaintiff. 

That  the  said  defendant  has  wholly  neglected  and  refused  to  pay 
to  the  plaintiff,  or  to  forward  to  him,  said  sum  so  intrusted  to  the 
defendant,  or  any  part  thereof,  although  the  same  has  been  de- 
manded by  the  plaintiff  from  the  defendant;  [show  deponent's 
hnowledge]  and  that  said  defendant  has  applied  and  converted 
the  same  to  his  own  u^e  [add  evidence  if  practicable] . 

FORM  No.  939. 
The  same;  money  received  by  a  collecting  agent. 

[Substitute  in  Form  927.]  —  II.  That  this  plaintiff  is  engaged 
in  business  in  the  city  of  ISTew  York ;  that  in  the  spring  of  19  , 
there  being  a  large  number  of  persons  in  various  parts  of  this 
State  indebted  to  this  plaintiff  in  divers  sums  of  money  for  goods 
theretofore  sold  and  delivered  to  them  by  this  plaintiff,  this  plain- 
tiff employed  the  defendant  to  collect  the  same  in  the  name  and 
for  the  benefit  of  this  plaintiff,  and  upon  the  agreement  that  he 
should  pay  the  same  over  to  this  plaintiff  upon  collection  [less  only 
his  commission  of  per  cent]. 

That  the  defendant  entered  upon  such  employment,  and  pro- 
ceeded to  the  collection  of  said  sums  of  money ;  and  has  in  fact 
collected  a  considerable  portion  thereof,  as  deponent  is  informed 
by  several  of  said  creditors,  and  by  receipts  therefor  in  the  hand- 
writing of  said  defendant,  and  in  the  possession  of  such  creditors.' 

That,  in  particular,  he  has  collected  dollars  from  ]\I.  1^. ; 

who  was  indebted  to  this  plaintiff  in  that  amount,  and  has  given 
to  him  a  receipt  therefor  in  the  name  of  this  plaintiff,  as  more 
fully  appears  by  the  annexed  affidavit  of  the  said  M.  N.^®     And 

Sending  check  to  take  up  note ;  de-  Nor  where  defendant,  has  a  right  to 

fendant   collects   check   but   does   not  control  the  fund  independently  of  any 

pay   note.      Wandelt   v.    Burnett,    22  appropriation  of  it  according  to  the 

Misc.  31.5,  49  N.  Y.  Supp.  109.  instructions  of  the  owners.     McBur- 

Reeeipt  of  draft  by  banker  for  col-  ney  v.  Martin,  6  Robt.  502,  508. 
lection,  not  ground  for  arrest.     Bus-  But  remittance  to  banker,  with  in- 

sing  ■!'.  Thompson,  15  How.  Pr.  97.  structions    to   send    a,    draft   for   the 

Nor  where  credit  is  given  to  the  amount  to  a  third  person,  is  sufficient 

agent  as  debtor.    Bobbins  v.  Falconer,  ground   for   the   arrest.       Johnson  V. 

43  N.  Y.  Super.  Ct.  363,  372;   s.  p..  Whitman,  10  Abb.  Pr.   (N.  S.)    111. 
Goodrich  v.  Ihinbar,  17  Barb.  644.  69  This  affidavit  is  sustained  by  Stoll 

Nor  where  money  is  deposited  from  v.  King,  8  How.  Pr.  298.       See  also 

time  to  time  in  the  course  of  ordinary  Eidder     r.     Whitloek,     12     id.     208; 

banking    business.      Buchanan    Farm  Albany    Ins.    Co.    v.    McAllister,    11 

Oil  Co.  V.  Woodman,  1  Hun,  639.  N.  Y.  Supp.  295  (insurance  agent). 
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also,  in  like  manner,  the  following  sums  of  money  from  the  follow- 
ing persons,  who  were,  at  the  time  of  such  collection,  creditors  of 
this  plaintiff  in  such  amounts,  viz.,  from  0.  P.  dollars  [etc., 

specifying  amounts  an^  those  paying  as  far  as  possible  and  annex 
their  affidavits  of  payment,  or  excuse  nonproduction.~\''°  That 
this  plaintiff  believes  that  he  has  collected  other  moneys  from 
other  creditors  of  this  plaintiff;  but  exactly  what  amounts,  and 
from  whom,  he  is  not  able  definitely  to  state. 

That  this  plaintiff,  on  the         day  of  ,  19     ,  demanded 

of  the  defendant  that  he  account  to  him  for  the  money  so  collected, 
and  pay  the  same  over  to  him;  but  hitherto  the  defendant  has 
wholly  neglected  so  to  do.'^^ 


FORM  No.  940. 
The  same;  proceeds  of  property  sold  on  conunission.72 

[Substitute  in  Form  927.]  —  II.  That  in  the 


of  the 


year  19     ,  deponent  was  the  owner  of  a  quantity  of  machinery. 


70  Proof  of  the  payments  to  defend- 
ant should  be  made  by  those  having 
actual  knowledge,  or  excuse  be  shown. 
Holland  Coffee  Co.  v.  Johnson,  38 
Misc.  187,  77  N.  Y.  Supp.  247. 

Tl  In  an  action  for  money  received 
in  a.  fiduciary  capacity,  it  is  not  neces- 
sary that  the  affidavit  state  that  the 
defendant  had  embezzled  or  fraudu- 
lently misapplied  the  sum.  To  render 
an  agent  liable  to  arrest,  all  that  is 
necessary  to  be  shown  is  that  he  re- 
ceived the  moneys  of  his  principal, 
for  the  recovery  of  which  the  action 
is  brought,  in  "a  fiduciary  capacity;" 
and  he  must  be  deemed  to  have  re- 
ceived them  in  that  capacity,  when  it 
appears  that  he  had  no  authority  to 
disburse  them  on  account  of  his  prin- 
cipal, but  was  bound  to  pay  them 
over  on  request.  Republic  of  Mexico 
V.  De  Arangoiz,  5  Duer,  634,  aff'g  11 
How.  Pr.  1. 

In  this  rule  later  authorities  em- 
phasize the  requirement  that  it  should 
be  shown  to  have  been  his  duty  to 
pay  over  the  specific  sums,  not  merely 
to  credit  them  in  general  account. 
See  the  following  cases.  Receipt  by 
agent  of  specific  sum  for  specific  pur- 
pose, is  ground  for  order.  Schadle  v. 
Chase,  16  How.  Pr,  413;  Obregon  v. 
De  Mier,  .52  How.  Pr.  3.56;  Noble  v. 
Prescott,  4  B.  D.  Smith,  139 ;  Burhans 
p.  Casey,  4  Sandf.  707 ;  Lambertson  v. 
Van  Boskerk,  49  How.  Pr.  266. 


T2  The  action  is  for  conversion.  See 
Holt  V.  Streeter,  74  Hun,  538,  26  N.  Y. 
Supp.  843.  Sustained  against  a  mo- 
tion to  vacate  the  order  of  arrest,  in 
King  V.  Arnold,  84  N.  Y.  668. 

Compare  the  following  cases:  Re- 
ceipt of  goods  by  a  commission  mer- 
chant and  conversion  of  the  goods  or 
proceeds  —  order  sustained.  Holt  v. 
Streeter,  supra.  Sehudder  v.  Shields, 
17  How.  Pr.  420;  Duguid  v.  Edwards, 
50  Barb.  288,  rev'g  32  How.  Pr.  254. 
(Mingling  proceeds.)  Turner  v. 
Thompson,  2  Abb.  Pr.  444.  Compare 
Donovan  v.  Cornell,  9  Civ.  Pro.  R.  222, 
3  Hov/.  Pr.   (N.  S.)   525. 

But  not  when  he  guarantees  the 
payment  of  the  debt.  Sutton  v.  De 
Camp,  4  Abb.  Pr.  (N.  S.)  483.  Un- 
less he  has  in  fact  been  paid  by  the 
debtor.  Wallace  v.  Castle,  14  Hun, 
100.  See  Nagle  v,  MoFeeters,  9  N.  Y. 
Wldy.  Dig.  129. 

Deposit  with  auctioneer.  Hol- 
brook  V.  Homer,  6  How.  Pr.  86.  s.  p., 
Barret  v.  Oracle,  34  Barb.  20  (order 
of  arrest  sustained). 

As  to  deposit  of  money  with  broker 
to  cover  losses  in  dealing  in  stocks, 
compare  Mann  v.  Sands,  2  City  Ct. 
25;  Clark  v.  Pinckney,  50  Barb.  226; 
Graeflfe  v.  Currie,  52  N.  Y.  Super.  Ct. 
554. 

Inducing  the  plaintiff  to  intrust  de- 
fendant with  a  bill  of  lading  will  ren- 
der him  such  factor.    Standard  Sugar 
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etc.,  and  other  personal  property,  then  contained  in  a  building 
owned  by  the  deponent,  and  known  as  the  Mill,  situated 

in  the  town  of  ,  county  of  ,  and  State  of  New  York, 

and. the  defendant,  Y.  Z.,  was  engaged  in  lousiness  at  said  city  of 
,  as  a  ,  and  dealer  in  machinery  and  property 

of  the  kind  so  owned  by  deponent.  , 

That  deponent  desired  to  sell  the  aforesaid  personal  property, 
and  said  Y.  Z.  called  upon  this  deponent,  at  some  time  in  the 
spring  of  the  year  19  ,  and  requested  this  deponent  to  authorize 
him,  as  deponent's  agent,  to  sell  and  dispose  of  the  aforesaid 
property,  upon  commission. 

That,  at  the  request  of  said  Y.  Z.,  deponent  delivered  to  him  a 
portion  of  the  said  property,  to  wit :  [designating  articles]  to  sell 
the  same  for  cash,  as  a  commission  merchant,  and  as  deponent's 
agent,  and  to  return  the  proceeds  thereof  immediately  to  this 
deponent,  and  for  no  other  purpose  whatever. 

That  said  Y.  Z.  took  and  received  said  property  for  the  purpose, 
and  upon  the  a'yreement  aforesaid,  and  for  no  other  purpose,  and 
faithfully  promised  the  plaintiff  to  sell  the  same  for  the  best  price 
that  could  be  obtained  therefor,  and  to  pay  the  avails  of  the  same 
immediately  to  the  deponent,  after  deducting  his  reasonable 
commission  for  such  sale. 

That  afterwards,  and  before  the  day  of  ,  19     , 

but  upon  what  particular  day  or  days  he  is  not  able  to  state,  the 
said  ,  the  defendant,   sold  said  property,   and  received 

therefor,  as  deponent  is  informed  and  believes,  the  sum  of 
dollars.      [Annex  affidavits  of  persons  having  knowledge  of  the 
sales,  or  excuse  their  non-production.] 

That  deponent  subsequently,  and  on  several  difPerent  days,  be- 
tween the  day  of  ,  19  ,  and  the  day  of 
,19  ,  demanded  of  said  Y.  Z.  the  moneys  he  had  so  re- 
Refinery  V.  "Dayton,  70  N.  Y.  486  (or-  But  where  the  character  of  the  lia- 
der  sustained) .  bility  has  been  changed,  as  by  a  set- 
Conversion  of  proceeds  of  promis-  tiement  and  the  giving  of  a  note,  the 
sory  note  by  note-brolcer.  Eobbins  v.  agent  is  no  longer  liable  to  arrest. 
Seithel,  20  How.  Pr.  366.  s.  p.,  Wolfe  Alliance  Ins.  Co.  v.  Cleveland,  14 
r.  Brouwer,  5  Robt.  601.  See.  also  How.  Pr.  408;  Shipman  v.  Shafer, 
Continental  Bank  r.  De  llott,  8  Bosw.  14  Abb.  Pr.  449;  Kelly  v.  Scripture, 
696 ;  German  Bank  r.  Edwards,  53  9  Hun,  283 ;  Nelson  v.  Blanchfield,  54 
N.    Y.   541;    Prouty   v.    Swift,    51    id.       Barb.  630. 

594;    Morange    r.    Waldron,    6    Hun,  Unless  such  settlement  is  procured 

529;  Buchanan  Farm  Oil  Co.  v.  Wood-      through  fraud.    Spence  v.  Baldwin,  59 
man,   1   id.  639;    Stnndard   Sugar  Re-       How.  Pr.  375. 

finery  i.  Dayton,  70  N.  Y.  486;  Rob-  But  acceptance  of  bonds  merely  as 

erts  V.  Prosser,  53  N.   Y.   260,  rev'g      security  for   a   demand   against   such 
4  Lansi  369.  agent,  does  not  preclude  arrest.     Du- 

bois V.  Thompson,  1  Daly,  309. 
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ceived  for  the  said  property ;  but  the  said  defendant  refused  to  pay 
the  same  or  any  part  thereof,  and  has  never  paid  the  same  or  any 
part  thereof  to  this  deponent,  but  has  converted  the  same  to  his 
own  use. 

FORM  No.  941. 
The  same;  in  action  on  a  foreign  judgment.73 

[^Substitute  in  Form  927,  with  allegations  showing  the  sources 
of  deponent's  Jcnowledge  and  information.~\  —  II.  That  the  said 
bank,  between  the  day  of  ,  19     ,  and  the 

day  of  ,  19     ,  both  inclusive,  delivered,  or  caused  to  be 

delivered,  to  said  firm  of  ,  at  ,  aforesaid  bonds 

of  the  ,   of  the  par  value  of  dollars   each,   with 

coupons  attached  thereto,  to  be  sold  on  commission  for  the  account 
of  said  bank;  that  said  accounted  to  said  bank  for  all  of 

them,  except  eighteen  bonds  which  were  duly  demanded  of  them 
by  said  bank,  but  which  said  firm  refused  to  return  to  said  bank; 
that  said  firm  also,  upon  request  of  said  bank,  refused  to  account 
to  and  with  said  bank  for  the  value  thereof,  but  kept  and  con- 
verted them  to  their  own  use ;  that  said  bank  thereupon  and  there- 
after commenced  suit  against  the  said  [name  of  defendanf],  as 
defendant,  in  the  Court  of  the  county  of  ,  in  the 

State  of  ,  to  recover  damages  for  the  conversion  of  the 

said  bonds  and  process  therein,  was  duly  served  personally  on  the 
said  ,   who  appeared  in  said   action,    and  defended  the 

game  upon  its  merits.  [Here  followed  allegations  of  the  removal 
of  the  cause  into  the  United  States  Circuit  Court.']  And  that 
thereafter,  and  after  a  trial  by  jury  upon  the  merits  thereof,  on 
or  about  the  day  of  ,  19     ,  the  said  bank  duly  re^ 

covered  judgment  against  the  said  in  said  action,  in  said 

Court,  then  and  there  having  jurisdiction,  both  of  the 

T3  Adapted  from   Baxter  v.   Drake,  See   also  Leach  v.   Linde,   73   Hun, 

85  N.  Y.  502,  61  How.  Pr.  365,  1  Civ.  246,  25  N.  Y.  Supp.  1042;  aff'd,  142 

Pro.  Rep.  225,  where  an  order  of  ar-  N.  Y.  628. 

rest,  granted  upon  this  afBdavit,  and  It  is  not  material  whether  the  New 
another  by  the  plaintiff's  attorney  York  action  be  founded  upon  the 
stating  substantially  the  same  facts  foreign  judgment  or  upon  the  original 
alleged  in  the  complaint,  was  sus-  cause  of  action.  Pitt  v.  Freed,  78 
tained.  The  complaint  seems  also  to  Hun,  614,  28  N.  Y.  Supp.  863. 
have  been  sustained.  See  note  in  20  N.  Y.  Code  Civ.  Pro.,  §  1940,  pro- 
Abb.  N.  C.  221.  vides  that,  for  the  purpose  of  obtain- 

This   allowance   of  arrest   on  facts  ing  an  order  of  arrest  in  an  action 

relating  to  the  original  cause  of  ac-  against    joint    debtors,    of    the    joint 

tion,  in  an  action  brought  after  re-  debtor  not  served  in  the  previous  ao- 

covery   of   a    foreign    judgment,    was  tion,  the  action  is  regarded  as  founded 

much  contested  before  it  was  settled  on  the  contract  on  which  the  original 

by  this  case  and  by  N.  Y.  Code  Civ.  judgment  was  recovered. 
Pro.,  §  552. 
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parties  and  of  the  subject-matter  thereof,  for  the  sum  of 
dollars  exclusive  of  and  over  and  above  plaintiff's  costs  of  suit  in 
that  behalf  as  damages  for  the  said  conversion  [here  followed  an 
allegation  of  affirmance  on  error]  ;  and  the  said  judgment  is  un- 
reversed and  unsatisfied  [here  followed  an  allegation  of  the 
assignment  of  the  cause  of  action  and  claim  for  damages,  and  of 
the  judgmenf]. 

FORM  No.  943. 
Fraud  in  contracting  or  incurring  the  liability .74 

[Substitute  in  Form  927.]  — II.  Deponent  alleges  tliat  said 
defendant  has  been  guilty  of  a  fraud  in  contracting  the  said  in- 
debtedness. [Here  state  facts  relied  on  to  show  fraud,  as  thv^:'] 
The  said  defendant,  at  the  time  of  obtaining  said  money,  at  an 
interview   on   or   about  the  day   of  ,   falsely   and 


T4  The  complaint  in  Morrison  v. 
Watson,  23  Wkly.  Dig.  236,  setting 
up  these  facts,  it  was  held,  that  the 
action  was  one  to  recover  money 
loaned,  and  was  therefore  within 
N.  Y.  Code  Civ.  Pro.,  §  635 ;  providing 
for  the  issuing  of  an  attachment; 
that  it  was  not  deprived  of  its  legal 
character  as  an  action  upon  contract 
by  the  averments  made  in  the  com- 
plaint that  the  money  loaned  was  ob- 
tained by  fraudulent  representations 
[25  Hun,  395.  See  note  9  under  this 
Article,  p.  1269]  ;  that  the  object 
of  these  allegations  was  to  meet  the 
objection  that  the  aciion  had  been 
brought  prematurely,  and  to  render 
the  debt  immediately  due,  if  sup- 
ported by  proof,  and  that  they  were 
sufficient  for  that  purpose.  [Distin- 
guishing Wittner  v.  Von  Minden,  27 
Hun,  234.1 

For  other  Forms,  see  Nos.  935, 
936. 

To  sustain  an  order  of  arrest  for 
fraud  in  incurring  an  obligation, 
three  things  must  appear:  1.  That 
the  defendant  has  made  representa- 
tions which  were  false.  2.  That  he 
knew  them  to  be  false.  3.  That  the 
plaintiff  relied  upon,  and  was  in  point 
of  fact,  deceived  by  them. 

1.  It  must  appear  that  the  defend- 
ant has  made  representations  which 
were  false. 

The  mere  omission  of  a  purchaser 
of  goods  to  disclose  his  insolvency  to 
the  vendor,  is  not  a  fraud  for  which 
the  sale  may  be  avoided. 


When  no  inquiries  are  made  of 
the  vendee  on  the  subject,  and  he 
makes  no  false  statements,  nor  resorts 
to  any  artifice  to  mislead  the  vendor, 
it  is  not  in  general  fraudulent  in  him 
to  remain  silent  in  respect  to  his 
pecuniary  condition. 

An  honest,  though  abortive  pur- 
pose to  continue  business,  and  pay  for 
the  goods,  is  consistent  with  the  vend- 
ee's knowledge  of  his  own  insolvency; 
and  the  purchase  is  not  fraudulent 
when  made  with  such  intent,  though 
founded  in  delusive  and  unreasonable 
expectations.  Nichols  v.  Pinner,  18 
N.  Y.  295.  Compare  Mitchell  v. 
Worden,  20  Barb.  253,  in  which  it 
was  held  that  the  law  does  not  in 
ordinary  cases  impose  upon  a  pur- 
chaser of  property  the  duty  of  dis- 
closing to  the  seller,  at  or  before  the 
sale,  the  state  of  his  pecuniary  cir- 
cumstances, however  desperate  they 
may  be,  and  known  to  him  to  be ;  and 
this,  although  there  has  been  a  long 
course  of  dealing  between  the  parties, 
in  the  course  of  which  credit  has  been 
given  to  the  purchaser,  and  he  has 
punctually  performed  his  engage- 
ments, and  his  insolvency  has  occurred 
during  those  dealings.  So  that  al- 
tJiough  a  purchaser  at  the  time  of 
making  an  additional  purchase  from 
one  with  whom  he  had  been  in  the 
habit  of  dealing,  is  insolvent,  and  well 
knows  his  insolvency,  and  intention- 
ally conceals  it  from  the  vendors  by 
simply  withholding  his  knowledge  on 
the  subject,  without  otherwise  saying 
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fraudulently  represented  to  this  plaintiff  that  he  was  solvent,  and 
that  his  assets  exceeded  his  liabilities  $  ;  and  that  the  money 

which  he  was  about  to  borrow  from  plaintiff  would  be  used  in 
pushing  his  business;''^  that  relying  upon  these  statements,  and 
only  on  account  thereof  and  not  otherwise,  this  plaintiff  loaned 


or  doing  anything  to  mislead,  and  he 
still  retains  possession  of  property 
and  is  pursuing  his  business  as  be- 
fore, he  is  not  thereby  guilty  of  a 
fraud  entitling  the  vendor  to  avoid 
the  sale.  But  it  is  in  that  case  sug- 
gested that  the  rule  would  be  other- 
wise if  he  had  performed  an  open  and 
notorious  act  of  insolvency,  such  as 
breaking  up  his  business  and  making 
a  general  assignment  fftr  the  benefit 
of  creditors;  in  which  case  he  woula 
be  bound  to  communicate  the  fact  to 
them,  if  they  were  in  ignorance 
thereof.  In  short,  it  is  not  enough 
that  the  plaintiff  has  been  deceived; 
the  defendant  must  have  intentionally 
deceived  him,  to  justify  an  arrest. 
Such  a  deception  may,  however,  some- 
times be  practiced  without  a  direct 
false  representation.  The  intention 
to  deceive  may  be  shown  by  other 
circumstances.  See  Morrison  v.  Gar- 
ner, 7  Abb.  Pr.  425;  Brown  v.  Mont- 
gomery, 20  N.  Y.  287. 

2.  It  must  appear  that  the  defendant 
knew  the  representations  to  be  false. 
When  the  afiidavit  fails  to  show  this, 
it  is  insufficient,  and  the  order  of  ar- 
rest will  be  set  aside.  Gaffney  v.  Bur- 
ton, 12  How.  Pr.  516.  See  Freeman 
V.  Leland,  2  Abb.  Pr.  479;  Young  v. 
Covell,  8  Johns.  23,  5  Am.  Dec.  316; 
Addington  v.  Allen,  11  Wend.  374. 

3.  The  plaintiff  must  have,  in  fact, 
relied  upon,  and  been  deceived  by  the 
plaintiff's  representations.  This  is 
the  very  gravamen  of  the  charge,  the 
deceit  or  fraud  practiced  upon  the 
plaintiff.  See  Cox  v.  Dv/jer,  17  N.  Y. 
Supp.  713;  Freeman  v.  Leland,  2  Abb. 
Pr.  479;  Wanzer  v.  De  Baun,  1  E.  D. 
Smith,  201,  1  Code  Rep.  (N.  S.)  280. 
Compare  Vol.  I,  ante,  pp.  420-433. 

For  illustrations  of  the  principles 
'jpon  which  orders  of  arrest  may  be 
granted  under  this  provision,  see  Bean 
r.  Renway,  17  How.  Pr.  90;  s.  c.  as 
Bean  v.  Wells,  28  Barb.  466;  Free- 
man V.  Leland,  2  Abb.  Pr.  479;  Bell 
V.  Mali,  11  How.  Pr.  254;  Union  Bank 
V.  Mott,  6  Abb.  Pr.  315. 


For  the  application  of  these  rules, 
see,  as  to  false  representations  gen- 
erallv,  Elwell  v.  Russell,  29  App.  Div. 
436,  51  N.  Y.  Supp.  964;  Whitcomb 
V.  Salsman,  16  How.  Pr.  533;  Byrd 
v.  Hall,  1  Abb.  Ct.  of  App.  Dec.  285; 
Morris  v.  Talcott,  96  N.  Y.  100,  rev'g 
29  Hun,  426 ;  Thorpe  v.  Waddingham, 
3  Daly,  275;  Gafl'ney  v.  Burton,  12 
How.  Pr.  516;  Marsh  v.  Falker,  40 
N.  Y.  562;  Solomon  v.  Crosby,  N.  Y. 
Daily  Reg.,  Jan.  20,  1883;  Dieeker- 
hoflf  V.  Brown  (Md.,  18S6),  2  Atl.  Rep. 
728;  Priehard  v.  Owen,  6  Wkly.  Dig. 
247;  Wazner  v.  De  Baun,  1  E.  D. 
Smith,  261,  1  Code  Rep.  (N.  S.)  280; 
Draper  v.  Beers,  17  Abb.  Pr.  163; 
Van  Kleek  v.  Leroy,  4  Abb.  Pr. 
(N.  S.)  431,  aff'g  37  Barb.  544;  Hath- 
away V.  Johnson,  55  N.  Y.  93. 

As  to  false  representations  of  sol- 
vency. Lanikin  v.  Oppenheim,  86  Hun, 
27,  33  N.  Y.  Supp.  267;  Anderson  v. 
Callahan,  4  Wkly.  Dig.  51;  Freeman 
V.  Leland,  2  Abb.  Pr.  479;  Scudder  v. 
Barnes,  16  How.  Pr.  534;  Birchell  v. 
Straus,  8  Abb.  Pr.  53. 

As  to  concealment  of  insolvency. 
Nichols  V.  Pinner,  18  N.  Y.  295; 
Pincknev  v.  Darling,  3  App.  Div.  553, 
38  N.  Y.  Supp.  411,  aflf'd,  158  N.  Y. 
728;  PhoBnix  Iron  Co.  v.  Hopatcong, 
127  N.  Y.  206;  Taleott  v.  Henderson, 
31  Ohio  St.  162,  27  Am.  Rep.  501,  and 
note;  Byrd  v.  Hall,  1  Abb.  Ct.  of  App. 
Dec.  285;  Wright  v.  Brown,  67  N.  Y. 
1 ;  Hennequin  v.  Taylor,  24  N.  Y.  139 ; 
Johnson  v.  Monell,  2  Abb.  Ct.  of  App. 
Dec.  470,  Keyes,  655 ;  Anon.,  u7  N.  Y. 
598,  afT'g  8  Hun,  502;  Sheldon  v. 
Clews,  13  Abb.  N.  C.  40;  Manning  v. 
Solis,  50  Barb.  224;  Levy  v.  Salomon, 
102  N.  Y.  741 ;  Fitch  v.  MeMahon,  103 
N.  Y.  690,  5  Cent.  Rep.  618;  Morris 
V.  Taleott,  96  N.  Y.  100. 

75  An  affidavit  stating  false  repre- 
sentations, and  adding  that  they  were 
made  to  induce  credit,  is  not  sufficient. 
A  recital  of  the  interview  should  be 
given  to  show  that  they  were  made 
for  that  purpose.  Phelps  v.  Maxwell, 
2  Abb.  N.  C.  459. 
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the  said  money  and  took  from  the  said  defendant  his  promissory- 
notes  for  $  each,  with  interest  payable  on  the  note  on 
the  inst.;  and  each  of  the  other  notes  payable  months 
apart;  that  the  said  representations,  as  to  the  said  defendant's 
solvency,  were  false  and  untrue,  and  were  made  with  a  precon- 
ceived design  and  intent  of  defrauding  this  plaintiff,  and  as  a 
matter  of  fact  at  said  time,  the  said  defendant  was  insolvent,  and 
his  liabilities  exceeded  his  assets  more  than  $  J^  [State 
means  of  knowledge;  or  name  informant  and  reason  vihy  his 
affidavit  is  not  presented.^ 

FORM  No.  943. 

Absconding,    or    intent    to    defraud    creditors    by    transfer    or    secreting    of 

property.77 

[Substitute  in  Form  927. J  — II.  That  said  work  and  materi- 
als were  done  and  furnished  in  the  month  of  ,  and  upon 
the  defendant's  promise  to  pay  for  the  same  as  soon  as  completed. 


76  The  false  representations  should 
be  set  forth,  and  the  respects  in  which 
they  are  false  pointed  out.  A  gen- 
eral allegation  of  falsity  will  not  suf- 
fice. Draper  v.  Beers,  17  Abb.  Pr. 
163 ;  Thorpe  v.  Waddingham,  3  Daly, 
275.  For  example  of  allegations  suffi- 
ciently specific,  see  Hecht  v.  Levy,  20 
Hun,  53;  Cummings  v.  WooUey,  16 
Abb.  Pr.  297  note. 

77  For  other  affidavits  suitable  to 
various  cases  of  fraud  on  creditors, 
see  Forms  828-833. 

This  Form  is  sustained  by  Potter  v. 
Sullivan,  16  Abb.  Pr.  295  note. 

An  affidavit  simply  stating,  in  the 
words  of  the  Code,  that  the  defendant 
has  removed  or  disposed  of  his  prop- 
erty, or  is  about  to  do  so,  with  the  in- 
tent to  defraud  his  creditors,  is  quite 
insufficient.  The  affidavits  must  state 
the  facts  and  circumstances  which 
justify  such  a  conclusion,  so  that  the 
court  may  be  able  to  draw  it  from  the 
evidence  detailed  in  the  affidavit.  See 
Smith  V.  Luce,  14  Wend.  237,  and 
cases  there  cited  in  note  a;  Ex  parte 
Robinson,  21  Wend.  672;  Frost  v. 
Willard,  9  Barb.  440;  Castellanos  v. 
Jones,  5  N.  Y.  164.  Compare  Don- 
nelly V.  Corbett,  7  N.  Y.  500;  Van 
Alstyne  r.  Edwine,  11  N.  Y.  331. 

It  has  been  held  that  the  mere  fact 
that  defendant  is  about  to  depart,  al- 
though he  owes  debts  to  a  large 
amount,  is  not  enough.      It  must  ap- 


pear that  he  has  removed  or  disposed 
of  his  property,  or  is  about  to  do  so, 
secretly.  It  is  the  secrecy  which 
evinces  the  fraudulent  intent.  Anon., 
2  Code  Rep,  51.  This,  however,  must 
be  taken  with  qualifications.  Com- 
pare Courter  v.  McNamara,  9  How. 
Pr.  255. 

The  following  cases  on  the  question 
what  circumstances  in  transfers  of 
property  show  an  intent  to  defraud 
creditors,  may  aid  the  petitioner  in 
drawing  or  testing  affidavits. 

Compare,  also,  cases  for  attachment 
on  the  same  ground,  p.  1195,  note. 

In  the  following  the  order  was  sus- 
tained : 

Bailey  v.  Prince,  5  N.  Y.  Supp.  896 
(chattel  mortgage  to  defendant's 
brother  foreclosed,  and  under  sus- 
picious circumstances,  and  no  attempt 
to  show  bona  fides). 

Wells  V.  Selling,  53  How.  Pr.  35 
(transfer  in  payment  of  pretended 
debt  to  relative ) . 

McButt  V.  Hirsch,  4  Abb.  Pr.  441 
(an  omission  to  deliver  all  the  prop- 
erty embraced  in  a  voluntary  assign- 
ment for  benefit  of  creditors,  and  a 
sale  of  part  of  it) . 

Kern  v.  Rachow,  34  N.  Y.  Super. 
Ct.  239,  12  Abb.  Pr.  (N.  S.)  352  (sale 
of  property  for  much  less  than  its 
value,  just  before  the  maturity  of  the 
debt,   to   be   paid   for   conditionally). 
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That  at  the  time  the  same  were  completed,  and  theretofore,  the 
defendant  was  carrying  on  business  at  ~No.  ,  street, 

in  ,  as  a  grocer ;  and  on  the  day  of  ,  after 

said  debt  became  payable,  the  defendant  promised  the  plaintiff 
that  he  would  pay  the  same  on  the  day  of  ,  19     , 

on  which  day  deponent  called  on  him  at  his  store  for  payment ;  but 
he  put  deponent  off,  telling  him  to  call  again  in  three  days,  viz., 
on  the  day  of  ,  a,nd  get  his  money. 

That  on  said  last-mentioned  day  deponent  called  again  as  re- 
quested, and  found  one  M.  N.  in  possession  of  said  store,  who  then 
stated  to  this  deponent  that  on  the  preceding  day  the  defendant 
had  sold  the  store  and  all  the  goods  therein  to  said  M.  IST.,  for 
which  M.  IST.  had  paid  him  dollars;  and  said  M.  IST.  ex- 

hibited to  deponent  the  bill  of  sale  thereof,  executed  by  the  de- 
fendant. 

That  defendant  was  not  then  present  at  said  store,  but  kept  away 
therefrom,  and,  as  this  deponent  is  informed  by  said  M.  IST.,  has 
not  been  there  since  said  sale. 


Brooklyn  Daily  Union  v.  Hayward, 
11  Abb.  Pr.  (N.  S.)  235  (destruction 
of  premises,  heavily  insured,  by  fire 
after  removal  of  goods  therefrom  and 
just  before  the  maturity  of  the  debt, 
unexplained) . 

Untermeyer  «.  Hutter,  26  Hun,  147 
(concealment  or  carrying  away  of 
property  just  before  or  just  after 
making  an  assignment  for  creditors ) . 

Courter  v.  McNamara,  9  How^.  Pr. 
255  (where  defendant  admitted  that 
he  had  money  in  his  house,  but  de- 
clared that  he  was  going  to  leave  the 
State  and  take  it  with  him ) . 

Hinck  V.  Dessar,  3  N.  Y.  St.  Rep. 
349,  24  Wkly.  Dig.  500  (sale  of  un- 
usual amount  of  stock  at  auction,  fol- 
lowed by  confession  of  judgment  and 
seizure  of  the  balance  under  execu- 
tion ) . 

Hanover  Vulcanite  Co.  v.  Nathan- 
son,  38  Hun,  488  (sale  by  partner  of 
partnership  assets  and  appropriation 
of  the  proceeds,  pending  an  action  to 
dissolve,  and  while  under  an  injunc- 
tion restraining  interference  with  the 
firm  property). 

Arnold  v.  Shapiro,  29  Hun,  478 
(fraudulent  disposition  of  goods  will, 
avoid  the  credit) . 

In  the  following  eases  the  circum- 
stances were  held  insufficient  to  sus- 
tain the  order: 


Sherill  Roper  Air  Engine  Co.  v. 
Harwood,  30  Hun,  9  (where  partner 
with  knowledge  of  firm's  insolvency 
paid  individual  debts  with  firm  assets). 

Scott  V.  Reed,  2  How.  Pr.  (N.  S.) 
521  (mere  withdrawal  by  partner  of 
a  sum  from  the  business  because  it 
had  suffered  Irss). 

Spies  v.  Joel,  1  Duer,  669  (prefer- 
ential assignment  with  no  probabil- 
ity of  a  surplus ) . 

Isaacs  V.  Gor ham,  1  Hilt.  479  (with- 
drawal from  bank  of  funds  of  defend- 
ant's wife  deposited  therein  as  collat- 
eral security  to  the  plaintiff's  note). 

Hoyt  i'.  Godfrey,  88  N.  Y.  669,  15 
Wkly.  Dig.  45  (cancellation  by  debtor 
on  eve  of  general  assignment  of  an 
old  account  against  an  insolvent,  and 
giving  of  mortgage  to  secure  debt  to 
mother). 

Pacific  Mut.  Ins.  Co.  v.  Machado, 
16  Abb.  Pr.  451  (misappropriation  by 
defendant's  assignee  for  creditors,  of 
the  estate,  with  the  latter's  knowl- 
edge). 

Moller  V.  Aznar,  11  Abb.  Pr.  (N.  S.) 
233  (affidavits  not  specifying  the 
property  about  to  be  removed ) . 

Transfer  of  partnership  assets  to  a 
stock  company,  and  offer  of  stock  as 
collateral.  Kessler  v.  Levy,  11  Misc. 
275,  32  N.  y.  Supp.  260. 
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That  deponent  has  made  diligent  search  for  defendant  at  his 
recent  abode  at  ,  and  elsewhere,  but  is  unable  to  find  him, 

and  believes  that  with  intent  to  defraud  his  creditors,  he  has  dis- 
posed of  his  property,  and  has  departed,  or  is  about  to  depart,  or 
conceals  himself   \_state  more  fully  what  inquiries  made,  and  of 

whom,  and  answers]. 

FORM  No.  944. 

Undertaking  on  arrest's  (except  on  replevin). 

[Title  of  court  and  action.] 

Whereas,  the  above-named  plaintiff  has  applied  or  is  about  to 
apply  in  the  above-entitled  action  for  an  order  of  arrest  against 
the  above-named  defendant  Y.  Z.,  in  one  of  the  cases  provided  by 
law: 

ITow,  THEREFORE,  we,  the  uudersigued''®  C.  D.,  of  ISTo. 
street,  in  the  city  of  ,  county  of  ,  and  State  of  (New 

York,  and  E.  F.  [stating  residence  as  above],  hereby  undertake, 
jointly  and  severally,  pursuant  to  the  statute,  that  if  the  above- 
nam.ed  defendant  recovers  judgment  herein,  or  if  it  is  finally  de- 
cided that  the  plaintiff  was  not  entitled  to  the  order  of  arrest,*" 
the  plaintiff  will  pay  all  costs  which  may  be  awarded  to  the  de- 
fendant [or,  to  each  or  any  of  the  defendants*^],  and  all  damages 
which  he  [or,  which  they  or  each  or  any  of  them]  may  sustain  by 
reason  of  the  arrest,^  not  exceeding  the  sum  of   [at  least  one- 

78  Security  is  indispensable  (Newell  company.      Vol.   I,   title,   Undebtak- 

V.  Doran,  21  How.  Pr.  427),  except  in  INOS,  paragraph  13,  p.  455. 

case   of   public   action   for   breach   of  It    is    not    essential    that   plaintiil 

official  trust    (N.   Y.   Code  Civ.  Pro.,  also    sign.      N.    Y.    Code    Civ.    Pro., 

§    559),    or    in   case   of   apprehended  §  811;  Vol.  I,  p.  455.     His  signature 

evasion  of  jurisdiction  such  as  would  does  not  vitiate   (O'Shea  v.  Kohn,  33 

formerly  be  the  ground  for  ne  exeat.  Hun,  114,  aff'd.  97  N.  Y.  649),  but  he 

Id.,   §  560.      In  the  latter  case  it  is  cannot    sign    in    place    of    a    surety, 

provided  that  the  undertaking  be  in  Perry  v.  Smith,  9  N.  Y.  St.  Eep.  728. 

such  form  as  the  court  prescribes;  an  80  The  sureties  are  liable,  if  the  or- 

undertaking    accepted    by    the    judge  der   is   vacated   on   the   papers  upon 

presiding  is  sufficient.    Ensign  v.  Nel-  which   it  was  granted,  and  although 

son,  21  Abb.  N.  C.  321.     For  the  gen-  no  trial  of  the  action  has  been  had. 

eral  principles  applicable  to  undertak-  Krause  v.  Rutherford,  45  App.  Div. 

ings,  see  Vol.  I,  pp.  25,  448.    A  defect  132,  60  N.  Y.  Supp.  1047. 

is  amendable.    Irwin  v.  Judd,  20  Hun,  81  Bauer  v.  Schevitch,  11  Civ.  Pro. 

562;  Pember  v.  Schaller,  58  How.  Pr.  Eep.  433. 

511.     Even  after  motion  to  vacate  on  82  See,  as  to  extent  of  the  liability 

that  ground.     Bauer  r.  Schevitch,  11  of  the  sureties,  Krause  v.  Rutherford, 

Civ.  Pro.  Rep.  433.     Contra,  Bondy  v.  supra;  Bamberger  v.  Kahn,  43  Hun, 

Collier,  13  Misc.   15,  33  N.  Y.  Supp.  411;  Lazzarone  i;.  Oishei,  2  Misc.  200; 

996,  2  Anno.  Cas.  28.  Spang  v.  Patterson,  23  Misc.  536,  52 

T9  There  must  be  two  or  more  sure-  N.  Y.   Supp.  678,  5  Anno.  Cas.  251 ; 

ties    (N.  Y.   Code   Civ.   Pro.,   §   559),  Sutorius  r.  North,  13  N.  Y.  Supp.  557, 

unless  one  is  a  fidelity  or  guaranty  20  Civ.  Pro.  Rep.  162. 
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ientJi  the  aggregate^  amount  of  bail  required  by  the  order,  and 
not  less  than  $250]. 

[Date.]  [Signatures.] 

[Achnoivledgment  or  proof,  as  in  Form  822 ;  Approval  in- 
dorsed,^ as  in  Form  824;®^  Affidavits  of  sufficiency,  as  in  Form 
823.] 

[The  copy  of  the  undertaking  s}t,ould  contain  all  indorsements 
and  additions.] 

FORM  No.  945. 
Order  (by  judgess)  for  arrest  (for  all  cases  except  replevin  and  ne  exeat). 

[Title  of  court  and  action.] 

To  the  sheriff®^  of  the  county  of  : 

[Or,  except  in  the  City  Court  of  New  York:^^  To  the  sheriff 
of  any  county  of  the  State  of  JSTew  York :] 

It  appearing  to  me  [in  quo  warranto  may  say,  to  the  court,  if  a 

court  order  is  preferred]  by  the  affidavit  of  A.  B.,  verified  the 

day  of  ,19     ,®^  and  by  the  verified  complaint  in 

this  action,®*  that  a  sufficient  cause  of  action  exists  in  favor  of  the 

above-named  plaintiff*  against  the  above-named  defendant  Y.  Z., 

The  liability"  is  fijced  as  soon  as  the  firming  5  Plun,  382;  and  N.  Y.  Code 

order  is  vacated,  and  the  time  to  ap-  Civ.  Pro.,  §  561. 

peal  has  expired,  notwithstanding  the  Application  is  to  be  made  to  a  judge 
cause  of  action  and  ground  for  arrest  of  the  court  in  which  the  action  is 
are  identical.  Squire  v.  McDonald,  brought  or  to  any  county  court.  N.  Y. 
2  Misc.  422,  21  N.  Y.  Supp.  1025,  23  Code  Civ.  Pro.,  '§  556.  For  the  eon- 
Civ.  Pro.  Rep.  150,  appeal  dismissed,  struetion  of  which  requirement,  see 
138  N.  Y.  554 ;  Krause  v.  Rutherford,  note  1  on  p.  292. 

supra.      And  may  be  enforced  by  a  87  The  order  should  be  directed  to 

defendant  who  has  procured  the  va-  a   sheriff,   either   that   of   a,   specified 

eating    of    the    order,    although    the  county,  or  generally  to  the  sheriff'  of 

order  has  been  sustained  against  a  co-  any  county.      N.  Y.   Code  Civ.  Pro., 

defendant.     Krause  v.  Rutherford,  81  §   561.      It  may  be  executed  by  the 

App.  Div.  341,  aff'd,  178  N.  Y.  584.  sheriff  only  within  his  county.    Fisher 

83  Bauer  v.  Scheviteh,  11  Civ.  Pro.  v.  Young,  41  JNlisc.  552,  85  N.  Y. 
Rep.  433.  Supp.  115;  Code  Civ.  Pro.,  §  5G3. 

84  Newell  V.  Doran,  21  How.  Pr.  88  In  wliich  court  the  order  must  be 
427.  directed  to  the  New  York  county  sher- 

85  But  see  Cafiero  v.  Demartino,  6  iff.    Code  Civ.  Pro.,  §§  338,  339. 
Wkly.  Dig.  55.  89  It  is   essential  to  recite   all  the 

86  This  Form  is  sustained  by  the  papers  on  which  the  order  is  made,  as 
Continental  Bank  v.  Mott,  8  Bosw.  on  a  motion  to  vacate  only  those 
696;  Duncan  v.  Katen,  64  N.  Y.  625,  papers  recited  can  be  considered, 
aff'g  it  seems,  but  without  opinion.  Brown  v.  Coleman,  95  App.  Div.  545, 
6  Hun,  1;  People  v.  Tweed,  63  N.  Y.  89  N.  Y.  Supp.  427. 

202,  leas  fully,  50  How.  Pr.  26,  con-  90  As  to  the  necessity  of  presenting 

a  complaint,  see  paragraph  4:-,  p.  1270. 
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and  that  the  case  is  one  of  those  mentioned  in  section  549®'  [or, 
in  quo  warranto  as  to  office,  say,  section  1949]  of  the  Code  of 
Civil  Procedure ;  and  that  the  ground  of  the  arrest  is  f  \_here  con- 
cisely indicate  the  ground  of  arrest,f^  as  for  instance  hy  either  of 
the  following  clauses,  or  hy  two  or  more  combined'^  the  action  is 
to  recover  a  fine  [or,  a  penalty]. 

[Or,  that  the  action  is  to  recover  damages  for  a  personal  in- 
jury—  or,  an  injury  to  property.] 

[Or,  that  the  action  is  to  recover  damages  for  a  breach  of 
promise  to  marry.] 

[Or,  that  the  action  is  to  recover  damages  for  misconduct  or 
neglect  in  office  —  or,  in  a  professional  employment.] 

[Or,  that  the  action  is  to  recover  damages  for  fraud  or  deceit.] 

[If  the  action  is  to  recover  a  chattel,  see. Form  952.] 

[Or,  that  the  action  is  to  recover  for  money  received  by  de- 
fendant as  a  public  officer  —  or,  in  a  fiduciary  capacity.] 

[Or,  that  the  action  is  to  recover  property  —  or,  damages  for 
the  conversion  or  misapplication  of  property  embezzled  or  fraud- 
ulently misapplied  by  a  public  officer  —  or  mention  other  person 
in  a  fiduciary  capacity.^ 

[Or,  if  a  public  action  for  peculation,  as  in  N.  Y.  Code  Civ. 
Pro.,  §  549,  subd.  3.] 

[Or,  that  the  action  being  on  contract,  express  or  implied,  other 
than  a  promise  to  marry,  the  defendant  has  been  guilty  of  a  fraud 
in  contracting  or  incurring  the  liability  —  or,  the  defendant  has 
since  the  making  of  the  contract,  or  in  contemplation  of  making 
the  same,  removed  or  disposed  of  his  property  with  intent  to  de- 
fraud his  creditors  —  or,  is  about  to  remove  or  dispose  of  the  same 
with  intent  to  defraud  his  creditors.] 

And  the  plaintiff  having  duly  given  the  undertaking  required  by 
law®^  [if  amendment  of  complaint  was  ashed  for/*  add,  and  plain- 
si  It  is  convenient  practice,  but  not  zled  or  fraudulently  misapplied  by  the 
essential,  to  cite  the  section  of  the  defendant  in  the  course  of  his  employ- 
statute  and  its  subdivision  relied  on.  ment  as  attorney."  Quail  v.  Nelson, 
Tracy  v.  Veeder,  35  How.  Pr.  209,  50  39  App.  Div.  18,  56  N.  Y.  bupp.  865. 
Barb.  70.  Two   grounds   cannot  be   stated  in 

92  This  is  required  by  N.  \.   Gen.       the    disjunctive.       Cronin   v.   Crooks, 
Rule  No.  13.  143  N.  Y.  352.    And  see  notes  27-29 

Statement  in  the  language  of   the      to  Form  835,  p.  1204. 
statute  is  sufficient,  as  for  instance,  93  Omit  this  clause  in  an  action  by 

that  it  is  for  the  appropriation  of  the  people,  they  not  being  required  to 
money  received  in  a  fiduciary  capacity.       give  security. 

Bowman  v.  Gates,  11  Repr.  744.     Or,  94  See  Form  No.  927,  paragraph  4, 

"  for  the  conversion  of  money  embez-       note  48,  and  Form  No.   954 
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tiff  having  been  directed  by  an  order  of  even  date  herewith,  made 
before  the  granting  of  this  order,  to  serve  an  amended  complaint 
herein ; 

You  AEE  EEQUiEED  forthvirith  to  arrest  [name']  the  defendant 
in  this  action  if  he  is  found  within  your  county,  and  hold  him  \_or, 
hold  each  of  them]  to  baiP^  in  the  sum  of  dollars,""  and 

return  this  order,  with  your  proceedings  thereunder,  as  prescribed 
by  law.^^ 

[Date.]  [Signature  of  judge,  with  initials  of  titleJ'^] 

[Signature  and  office  address  of], 

Plaintiff's  attorney.®® 

[Deliver  to  the  sheriff  the  original  order  —  or,  if  court  order, 
a  certified  copy  —  annexed  to  the  papers  on  luhich  it  was  granted 
and  the  original  undertaking;  and  furnish  the  sheriff  a  copy  of 
all  these  papers  for  service  on  each  one  to  he  arrested.] 

FORM  No.  946. 
Alias  order  of  arrest. 

[As  in  last  Form,  adding  at  the  end,  before  date  and  signature] 
and  you  are  required  forthwith  to  return  the  original  order  here- 
tofore made  by  me  under  date  of  ,  19     ,  for  such  arrest. 

95  Prescribing  the  form  of  under-  other  actions,  the  bail  is  altogether  in 
taking  which  the  sheriff  is  to  take,  is  the  discretion  of  the  court,  and  de- 
unneeessary,  but  not  improper.  Bou-  pends  upon  the  character  of  the  action 
cicault  V.  Boucicault,  21  Hun,  431,  59  and  the  position  of  the  defendants; 
How.  Pr.  131.  whether,    for    example,    residents    or 

96  The  proper  amount  of  bail  has  transient  persons,  etc.  Baker  v. 
been  greatly  affected  by  the  limited  Swackhamer,  3  Code  Rep.  248;  Eeig- 
term  of  imprisonment  under  execu-  ner  v.  Spang,  5  App.  Div.  237,  39 
tion.  See  paragraph  5,  p.  1306,  Motion  N.  Y.  Supp.   127. 

TO  Reduce  Bail.      It  was   formerly  97  The  return  is  prescribed  by  N.  Y. 

held  proper  that  the  amount  of  bail  Code  Civ.  Pro.,  §§  577  and  578,  under 

should  approximate  the  probable  re-  which  the  time  may  vary  somewhat 

covery.     People  v.  Tweed,  5  Hun,  382,  according   to    the    proceedings.       See 

aff'd,    63    N.    Y.    202,   less    fully,    50  also  Id.,  §  102. 

How.  Pr.  26   (refusing  to  reduce  bail  98  Or,  in  quo  warranto,  if  a  court 

from  three  millions  where  the  action  order,   "  Enter,"   followed  by  judge's 

was  for  six  millions).  signature,   by   initials    of   name   and 

Under  the  former  practice  in  ac-  title, 
tions  for  a  money  demand  on  eon-  99  Omission  of  attorney's  signature 
tract,  bail  was  required  in  double  the  is  an  irregularity  (Thompson  v.  Fried- 
claim,  unless  the  amount  was  large.  berg,  54  How.  Pr.  519),  but  the  defect 
Cromelines  v.  Beldens,  1  Wend.  107;  is  amendable  (Mather  v.  Hannaur,  55 
Ballingall  v.  Burnie,  1  Hall,  237.    In  id.  1). 
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FORM  No.  947. 

Affidavit  to  obtain  order  of  arrest  by  reason  of  apprehended  evasion  of  the 
jurisdiction.    (Ne  exeat.)i 

[As  in  Form  927,  alleging  cause  of  action  ly  reference  to  the 
complaint,  and  corroborating  details  with  sources  of  information, 
etc}''] 

III.  [Allege  ground  for  apprehending  evasion  of  jurisdiction 
for  instance,  thus:  in  action  for  accounting:^]  That  the  said  Y.  Z. 
intends  to  leave  the  State  of  New  York,  and  to  proceed  to  England, 
where  he  intends  to  settle  and  reside ;  and  that  the  said  Y.  Z.,  on 
or  about  the  day  of  last,  informed  one  M.  N.  to 

that  effect,  as  by  the  annexed  affidavit  of  the  said  M.  JST.  appears. 
And  this  deponent  verily  believes  that  if  the  said  Y.  Z.  goes  out 
of  this  State  of  'New  York,  he  will  not  return,  but  will  evade  his 
duty  to  account  and  the  power  of  the  court  to  compel  him  to  do 
so,  and  thereby  this  deponent  will  be  in  great  danger  of  losing  his 
said  debt. 

III.  [In  action  for  divorce:^]  That  this  action  is  brought  to 
obtain  a  divorce  from  the  defendant  by  reason  of  the  adultery 
alleged  in  said  complaint;  that  the  defendant  is  about  to  depart 
from  this  State,  and  that  he  has,  as  deponent  is  informed  and  be- 
lieves, no  present  intention  of  returning  to  this  State,  except, 
possibly  to  pass  through  it;  that  it  is  announced  that  his  engage- 

1  In   general,    arrest   in   cases    for-  contempt,   it  is  within  the  power  of 

merly  affording  ground  for  ne  exeat,  the  court  to  grant  the  order, 

namely,  anticipated  evasion  of  the  ju-  la  It    is    not    necessary   to   re-state 

risdiction,   is   not   allowed   except   in  facts   sufficiently  proven  by  the  com- 

cases  for  equitable  relief.     Brownell  plaint.      Clayton   v.   Mitchell,   I  Del. 

V.  Akin,  6  Hun,  378;  Gordon  v.  Cox,  Ch.  32. 

11  N.  Y.  Supp.  5,  18  Civ.  Pro.  Rep.  The    Code   procedure   does  not  re- 

291;  Allen  v.  Hyde,  2  Abb.  N.  C.  197;  quire  the  complaint  to  ask  for  arrest 

Bonesteel  v.  Bonesteel,  28  Wis.  245;  as  a  part  of  the  relief.     The  practice 

Drover  v.  Bayer   (Eng.  Ct.  of  App.),  adopted  in  chancery  in  respect  to  mat- 

28  Wkly.  Eep.  110.     Or  divorce,  ali-  ters  of  account  (1  Hoffm.  Ch.  Pr.,  90, 

mony,  etc.     Boucicault  v.  Boucicault,  91)    being  now  properly  extended,  to 

21  Hun,  431,  59  How.  Pr.  131;  Den-  all  cases.  But  in  those  jurisdictions 
ton  V.  Denton,  1  Johns.  On.  364.  Or  where  it  is  thought  necessary  to  ask 
for  an  accounting,  where  defendant  it  in  the  complaint,  amendment  may 
admits  less  than  plaintiff  claims.  be  allowed  for  the  purpose.  Lube, 
Story,  Eq.  Jur.,  §  1471;  Ensign  v.  Eq.  PI.  (Sumn.  &  W.  ed.),  p.  66. 
Nelson,  21  Abb.  N.  C.  321.  2  An  arrest  is  properly  obtained  in 

Wherever  there  is  concurrent  juris-  an  action  for  an  accounting.     Ensign 

diction,  the  remedy  is  cleaxly  proper.  v.  Nelson,  21  Abb.  N.  C.  321. 
Mitchell  V.  Bunch,  2  Paige,  606,  619,  3  From  Boucicault  v.  Boucicault,  21 

22  Am.  Dec.  669.  And  the  better  Hun,  431,  59  How.  Pr.  131.  A  coin- 
opinion  is  that  under  the  Code  pro-  plaint  is  essential  to  granting  the  or- 
cedure,  if  in  any  case  a,  judgment  in  der.  Liehstral  v.  Lichstral,  3B  Misc. 
what  is  called  a  common-law  action  331,  77  N.  Y.  Supp.  900. 

can  be   enforced  by   proceedings   for 
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ment  as  an  actor,  at  theatre  in  this  city,  will  close  this 

evening,  and  that  he  is  announced  to  appear  at  one  of  the  theatres 
in  ,  in  the  State  of  ,*  on  evening  next, 

and  that  he  is  to  sail  for  Europe  on  ,  19     ,  to  be  gone 

indefinitely. 

That  deponent  is  wholly  without  income  or  present  means  of 
support,  though  she  owns  a  house  in  this  city  which  is  mortgaged 
to  about  two-thirds  of  its  value,  which  is  less  than  dollars, 

and  which  has  produced  no  income  for  a  year  past.  That  she  has 
by  defendant  five  children  living,  of  whom  three  are  minors,  and 
two  of  whom  are  dependent  upon  her  for  support;  that  they  are 
aged  respectively  years,  years,  and  years;  and 

that  the  eldest  of  the  three  is  a  permanent  invalid,  and  is  sup- 
ported by  deponent.  That  in  the  endeavor  to  support  them  she 
has  incurred  debts  and  exhausted  what  means  she  had.  That  the 
defendant  has  from  time  to  time  paid  her  sums  of  money  towards 
her  support,  and  that  of  her  children,  but  has  done  so  irregularly, 
and  in  amounts  inadequate  to  her  reasonable  support  and  the 
support  and  education  of  her  children;  that  the  last  such  pay- 
ment was  made  in  last,  when  he  deposited  to  her  credit 
dollars.  \_An  allegation  of  contract  to  provide  support  pro- 
posed hy  him  was  added,  as  further  evidence'  of  liability.^^ 

III.  [Defendant  a  non-i  esident :  See  Form  828,  and  notes, 
under  Attachment. 

[Undertaking,  if  required  by  the  court,  as  in  Form  944.] 

FORM  No.  948. 
Order  of  arrest;  by  the  court.    (Ne  exeat.) 6 

At  a  Special  Term  [etc.,  as  in  Form 
820,  p.  1174  of  this  volume}  J 
[Title  of  action.'] 
To  the  sheriff  of  the  county  of  : 

[Or,  except  in  the  City  Court  of  New  York:  To  the  sheriff  of 
any  county  of  the  State  of  JSTew  York:] 

4  In  Loewenstein  v.  Beimbaum,  9  plaint  and  stating  the  residence  neces- 
Repr.  402,  the  United  States  Circuit  sary  to  show  jurisdiction  were  added; 
Court,  eastern  district  of  Pennsyl-  but  are  here  omitted  because  the  com- 
vania,  held  that  the  design  of  a  de-  plaint  is  sufficient,  if  corroborated,  so 
fendant  to  leave  the  State  to  go  into  far  as  may  be  necessary. 

another  is  not  ground  for  issuing  ne  e  In  the  first  district  a  judge's  order 

exeat  in  a  court  of  the  United  States.  is  valid.     See  Vol.  I,  p.  90. 

5  Allegations  rehearsing  the  nature  7  N.  Y.  Code  Civ.  Pro.,  §  561. 
of  the  relief  demanded  in  the  com- 

82 
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It  appearing  to  the  court  by  the  affidavit  of  A.  B.,  verified  the 
day  of  ,  19     ,  and  by  the  verified  complaint  in 

this  action,  that  a  sufiicient  cause  of  action  exists  in  favor  of  the 
above-named  plaintiff,  and  against  the  above-named  defendant 
Y.  Z.,  for  the  judgment  demanded  in  the  complaint,  which' 
[among  other  things]  requires  the  performance  of  an  act,  to  wit 
[specifying  it]  the  neglect  or  refusal  to  perform  which  would  be 
punishable  by  the  court  as  a  contempt,  and  that  said  defendant 
is  not  a  resident  of  the  State  [or,  said  defendant  being  a  resi- 
dent, is  about  to  depart  from  the  State],  by  reason  of  which  non- 
residence  [or,  departure]  there  is  danger  that  a  judgment  or  an 
order  requiring  the  performance  of  the  act  will  be  rendered  in- 
effectual; and  an  undertaking  on  the  part  of  the  plaintiff  hav- 
ing been  given  as  required  by  the  court  [or,  being  hereby  dis- 
pensed with]  : 

You  AEE  EEQUiEED  forthwith  to  arrest  the  defendant  Y.  Z.,  in 
this  action,  and  hold  him  [or,  hold  each  of  them]  to  bail  in  the 
sum  of  dollars  [by  a  written  undertaking  executed  by  two  or 

more  sufficient  bail,  stating  their  places  of  residence  and  occupa- 
tions, to  the  effect  that  he  will  obey  the  direction  of  the  court  or 
of  an  appellate  court,  contained  in  an  order  or  a  judgment,  re- 
quiring him  to  perform  the  act  above  specified ;  or,  in  default  of 
his  so  doing,  that  he  will,  at  all  times,  render  himself  amen- 
able to  proceedings  to  punish  him  for  the  omission;*  and  re- 
turn this  order,  with  your  proceedings  thereunder,  as  prescribed 
by  law. 

Enter:  [signature  of  judge  by  initials  of  name  and  title.] 

[Signature  and  office  address  of], 
Plaintiff's  attorney. 

[Deliver  to  sheriff  a  certified  copy  annexed  to  the  papers  on 

which  it  was  granted,  and  the  undertaking,  if  any;  and  furnish 

him  with  a  copy  of  all  these  papers  for  service  on  each  one  to  he 

arrested.'] 

II.   Action  of  Replevin. 

FORM  No.  94a. 

Affidavit  to  obtain  arrest  in  replevin  for  goods  fraudulently  disposed  of  witb 
intent  to  deprive  plaintiff  thereof.s 

[Title  of  court  and  action.] 
[Venue.] 

J.  ~F.  De  B.,  being  duly  sworn,  says: 

s  This  direction,  as  to  the  substance  davits)    by    Barnett    v.     Selling,    70 

of  the  undertaking,   is  not  required,  N.  Y.  492,  3  Abb.  N.  C.  83. 
but  is  convenient.    Boucicault  v.  Ecu-  The   cause   of  action  being  within 

cicault,  21  Hun,  431,  59  How.  Pr.  131.  the   term   "  an   injury   to   property," 

9  Sustained  (with  corroborating  aflB-  and  the  injury  being  willful,  a  female 
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I.  I  have  been  book-keeper  and  confidential  clerk  of  the  plain- 
tiff S.  B.  for  over  a  year  past,  and  have  had  general  charge  of 
his  business. 

II.  On  the  day  of  ,  19  ,  H.  S.,  the  defendant, 
called  at  the  place  of  business  of  the  plaintiff,  in  the  absence  of 
said  plaintiff,  and  applied  to  me, .  as  his  salesman  and  agent,  to 
purchase  of  the  said  S.  B.  twelve  bales  of  leaf  tobacco  on 
credit;  and,  to  induce  me  on  behalf  of  the  plaintiff  to  sell  him 
such  goods  on  credit,  stated  to  me  that  he,  the  said  defendant, 
was  perfectly  solvent,  and  that  he  did  not  owe  anybody  a  cent 
in  the  world,  and  that  he  always  paid  cash  for  all  the  goods  that 
he  bought  elsewhere,  but  that  he  was  a  little  short  of  money  at 
that  time,  and  he  must  have  these  goods,  as  he  had  already  sold 
them  to  a  customer  of  his  on  a  credit  of  ninety  days.  Said  de- 
fendant also  then  stated  that  he  wanted  the  said  twelve  bales  of 
tobacco  charged  to  him  on  a  credit  of  sixty  days;  but  that  he 
would  soon  be  getting  in  money  from  customers  of  his  who  owed 
him  money,  and  that  in  less  than  two  weeks  he  would  discount 
the  bill,  any  pay  the  cash  for  it. 

III.  Believing  the  said  statements  of  said  defendant  to  be 
trae,  I,  as  such  agent  of  the  said  plaintiff,  sold  and  delivered  to 
the  said  defendant  the  said  twelve  bales  of  leaf  tobacco  at  the 
price,  and  which  were  then  and  at  all  times  since  of  the  market 
value  of  dollars  on  a  credit  of  sixty  days.-'" 

IV.  Since  the  sale  and  delivery  of  the  said  tobacco  the  said 
defendant  has  stated,  in  my  presence,  that  at  the  time  he  made 
the  said  statements  he  had  not  sold  the  said  goods  to  a  customer 
of  his  on  credit  as  represented;  but  that  immediately  after  ob- 
taining the  said  goods  he  exchanged  them  for  a  large  quantity  of 
cigars,  which  he  immediately  thereafter  sold  for  cash.^^ 

[See  next  Form  for  accompanying  affidavit}^'] 

can  be  arrested.    N.  Y.  Code  Civ.  Pro.,  236,  aff'd,  70  N.  Y.  492,  3  Abb.  N.  C. 

§  553 ;  Starr  v.  Kent,  2  Code  Rep.  30 ;  83. 

s.  p.,  Muser  v.  Miller,  12  Abb.  N.  C.  There  need  be  no  intent  to  defeat 

305,  note,  65  How.  Pr.  283,  3  Civ.  Pro.  plaintiff's   remedy   in   the   particular 

Rep.  388,  2  id.    (McCarty)   444,  and  action,  involved  in  the  disposal  of  the 

5  Monthly  L.  Bui.  67.  goods.    Thompson  v.  Strauss,  29  Hun, 

10  See,  for  other  Forms  of  deceit  on  25G. 

inducing  sale,  Forms  935,  936.    If  no  Where  goods  left  on  memorandum 

value  is  proven,  or  damages  for  deten-  were  disposed  of  by  defendant,  held, 

tioii,    the    warrant    will    be    vacated.  that  replevin  would  lie;  and  an  order 

Morton  v.  Chesley,  3  App.  Div.  446,  of  arrest  would  issue  whether  or  not 

38  N.  Y.  Supp.  252.     Allegations  of  defendant  designed  that  tney  would 

damage  in  the  complaint  are  insuffl-  not  be  found  by  the  sheriff.    Myers  v. 

cient  as  proof.    Id.  Shupeck,  3  N.  Y.  St.  Rep.  289. 

11  Such  a  sale  does  not  preclude  re-  12  Fraud  in  purchase,  and  inability 
plevin.     Barnett   v.    Selling,  9   Hun,  of  sheriff  to  find  the  goods,  justifies 
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FORM  No.  950. 
Affidavit  accompanying  the  foregoing  to  inability  to  replevy  goods.i3 

W.  E.  N.,  being  duly  sworn,  says : 

I.  I  am  an  attorney-at-law  and  managing  clerk  of  E.  W.  T., 
plaintiff's  attorney  herein. 

II.  This  action  is  for  the  recovery  of  possession  of  the  specific 
personal  property  mentioned  in  the  annexed  affidavits,  and  was 
commenced  ,19  ,  by  service  upon  defendant  by  the 
sheriff  of  ,  of  the  summons  and  complaint,  which  were 
delivered  to  said  sheriff  for  service  on  ,  19  ,  with 
affidavit  of  plaintiff  and  requisition,  of  which  a  copy  is  annexed, 
marked  "A,"  and  an  undertaking,  of  which  a  copy  is  annexed, 
marked  "  B." 

III.  The  sheriff  has  returned  the  said  affidavit  and  requisition 
with  his  certificate,  of  which  a  duplicate  is  annexed  hereto,  marked 
"  C." 

IV.  No  part  of  the  property  described  in  said  affidavit  has 
been  talcen  by  the  sheriff  or  delivered  to  the  plaintiff." 

\_Jurat.]  [Signature.] 

[Oopy  affidavit  and  undertahing  to  he  annexed  and  marhed  as  re- 
ferred to.'\ 
[Undertaking  as  in  Form  944.] 

FORM  No.  951. 

Return  by  sheriff  that  chattel   was  concealed,  etc.,  annexed  to  foregoing 

affidavits.15 

I  certify  and  return: 

I.  That  on  the  day  of  ,   19     ,   at  ,1 

served  upon  H.  S.,  the  defendant  within  named,  a  copy  of  the 

an  inference   of   disposal  or   conceal-  If  he  has  only  obtained  part  of  the 

inent  with  fraudulent  intent.     Fitch  property,  he  does  not  waive  his  right 

V.  McMahon,  103  N.  Y.  690.  to  an  order  of  arrest  for  the  residue. 

13  Sustained  in  Barnett  v.  Selling  Tracy  v.  Veeder,  35  How.  Pr.  209,  50 
{above).  Barb.   70.     But  a  subsequent  return 

14  After  plaintiff  has  actually  ar-  of  the  residue  supersedes  an  unexe- 
rested  the  defendant,  he  is  not  enti-  cuted  order  of  arrest.  N.  Y.  Code 
tied  to  have  the  property  delivered  to  Civ.  Pro.,  §  1714. 

him  before  judgment.     This  would  be  15  Sustained  also  by  Manley  v.  Pat- 

oppressive.  Chappel  V.  Skinner,  6  terson,  3  Code  Rep.  89;  Acker  v. 
How.  Pr.  338;  s.  P.,  N.  Y.  Code  Civ.  Hautemann,  27  Hun,  48.  For  the 
Pro.,  §  1714.  general   rules   applicable  to   returns, 

see  Vol.  I,  p.  366. 
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summons^*  and  complaint  in  the  within  entitled  action,  together 
with  a  copy  of  the  undertaking  given  by  the  plaintiff,  'approved 
by  me,  and  a  copy  of  the  annexed  [or,  within]  affidavit  and  re- 
quisition. 

11.^  [If  any  of  the  chattels  were  taken,  say:'}  That  by  virtue 
of  said  affidavit  and  requisition  I  did  at  the  same  time  take  from 
said  defendant  a  portion  of  the  property  therein  described,  to 
wit  [specifying  the  part  taken],  said  property  so  taken  being  all 
of  the  property  mentioned  in  said  affidavit  which  I  could  find 
after  diligent  search  [in  the  possession  of  the  defendant  or  any 
agent  of  his]. 

III..//  part  had  been  eloigned:']  That  before  the  coming  of 
this  requisition  to  me,  the  property  within  described  [except  the 
part  herein  before  specified]  had  been  eloigned,  removed,  con- 
cealed or  disposed  of,  so  that  I  could  not  take  the  same,  as  by 
said  requisition  I  am  commanded.^'^ 

IV.  [If  there  has  been  a  delivery  to  plaintiff,  add:]  That  no 
notice  of  exception  to  the  sufficiency  of  the  sureties  to  the  said 
undertaking  was  given  to  me  by  said  defendant;  and  no  per- 
son made  claim  to  said  property  taken  by  me  as  aforesaid;  and 
therefore  I  delivered  the  same  to  said  plaintiff;  and  I  delivered 
to  said  defendant  the  original  undertaking  on  the  part  of  the 
plaintiff  herein  mentioned. 

[Date.']  [Signature.] 

FORM  No.  953. 

Order  of  arrest  in  replevin. 

[As  in  Form  945  to  the  t,  continuing:]  to  recover  certain 
personal  property  of  the  plaintiff,  and  the  ground  of  arrest  is, 
that  [a  part  of]  the  same  has  been  concealed,  removed  or  dis- 
posed of  by  the  defendant,  Y.  Z.,  so  that  it  cannot  be  found 
or  taken  by  the  sheriff,  and  with  intent  that  it  should  not  be 
so  found  or  taken,  and  to  deprive  the  plaintiff  of  the  benefit 
thereof : 

ifi  The   omission    of   the   sheriff   to  edy.     Acker  v.  Hautemann,  27  Hun, 

serve  a  copy  of  the  summons  before  48,  63  How.  Pr.  280. 
replevying  the  chattels  is  no  ground  it  Fitch  v.  McMahon,  103  N.  Y.  690. 

for  vacating  the  arrest.     The  seizure  Fraud  in  the  purchase  will  sometimes 

must  be  deemed  an  equivalent  to  the  justify  the  inference  that  the  inabil- 

granting  of  a  provisional  remedy,  and  ity  of  the  sheriff  to  take  them  is  due 

by  N.  Y.  Code  Civ.  Pro.,   §   1693,  the  to  fraudulent  disposition  or  eoneeal- 

court  acquires  jurisdiction  from  the  ment.     Allegation  of  wrongful  taking 

time  of  granting  a  provisional  rem-  insufficient.     Id. 
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And  the  plaintiff  having  given  the  undertaking  required  by 
law  [if  amendment  of  complaint  was  asked  for,  add]  and  plain- 
tiff having  been  directed  by  an  order  of  even  date  herewith,  made 
before'  the  granting  of  this  order,  to  serve  an  amended  com- 
plaint herein; 

You  AEB  EBQUiEED  forthwith  to  arrest  said  defendant  [nam- 
ing him  or  them]  in  this  action,  and  hold  him  [or,  hold  each  of 
them]  to  bail  in  the  sum  of  doUars^^  [pursuant  to  the  re- 

quirements of  subd.  2  of  section  575  of  the  Code  of  Civil  Pro- 
cedure^^], and  return  this  order,  with  your  proceedings  there^ 
under,  as  prescribed  by  law. 

[Date.]  [Signatures  of  judge,  with  initials  of  title.] 

[Signature  and  office  address  of], 
Plaintiff's  attorney. 

[Directions  as  in  Form  945. J 

III.  Amending  Complaint. 

FOEM  No.  953. 
AfSdavit  upon  application  for  leave  to  amend  complaint. 
[Adapt  from  Form  927,  par  IV.] 

FORM  No.  954. 

Order  allowing  amendment  of  complaint  by  adding  allegation  of  ground  of 

arrest.20 

[Title  of  court  and  action.]^^ 
Upon  the  annexed  affidavit  of  the  plaintiff,  A.  B.,  verified  the 
day  of         ,  19     >  a^<i  the  verified  complaint  here- 

tofore filed  [or,  served  —  or  both]  herein,  and  the  proposed 
amended  complaint,  duly  verified,  a  copy  of  which  is  annexed  to 
said  affidavit;  and  on  motion  of  A.  T.,  attorney  for  plaintiff,  now 
applying  for  an  order  of  arrest  against  the  defendant  Y.  Z., 

Oedeeed,  that  plaintiff  file  and  serve  said  amended  verified 
complaint,  such  service  to  be  made  with  or  before  the  service 
of  the  order  of  arrest  now  asked  for. 

[Date.]  [Signature  of  judge,  with  initials  of  title.] 

18  See  notes  to  Form  No.  945.  Abb.  Pr.  (N.  S.)  22;  Elston  v.  Potter, 

19  This  clause  is  convenient,  but  not  9  Bosw.  636 ;  Josuez  v.  Murphy,  6 
necessary.    As  to  whether  it  is  proper      Baly,  324. 

or  necessary  to  mention  a  sum  which  20  Jf.  Y.  Code  Civ.  Pro.,  §  558,  last 

shall  limit  the  liability  of  the  bail,  clause.      See  note  to   Form  No.  927, 

compare  (in  the  affirmative)  Tracy  v.  paragraph  4. 

Veeder,  7  Abb.  Pr.    (N.  S.)   23,  note,  21  In    quo    warranto    it   may  be  a 

50  Barb.  70,  35  How.  Pr.  209;    (in  the  court  order. 

negative)    Sherlock    v.     Sherlock,     7 
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SECTION    II. 

VACATING    OEDEB;     DISCHARGING    FKOM    ABBEST;     AND    MODIFYING    SBCUEITY. 


I.   Vacating  arrest,  reducing  bajx, 
OB  increasing  security. 

1.  Defendant's  course. 

2.  liules    for    decision    of   motion   to 

vacate. 

3.  Terms  imposed. 

4.  Before  whom  made. 

5.  Motion  to  reduce  bail. 


FOBMS. 

(955) 
(956) 

(957) 

(958) 
(959) 

(960) 
(961) 

II, 


Affidavit  to  move  to  vacate 
arrest. 

Order  to  show  cause  why  or- 
der of  arrest  should  not  be 
vacated  or  bail  reduced. 

Notice  of  motion  to  vacate  or- 
der of  arrest,  or  to  reduce 
bail,  or  increase  security. 

Order  vacating  order  of  ar- 
rest. 

Order  denying  motion  to  va- 
cate order  of  arrest;  on 
terms. 

Order  reducing  amount  of 
bail. 

Order  for  increase  of  security 
on  part  of  plaintiff. 


DiSCHABGE    FOB    PRIVILEGE,    IN- 
FANCY, ETC. 

( 962 )  Affidavit  to  move  to  discharge 

person  privileged  from   ar- 
rest. 

(963)  Affidavit  to  move  to  discharge 

person  of  unsound  mind,  or 
infant  under  fourteen. 


(964)  Order  to  show  cause  thereon. 

( 965 )  Order  discharging  from  arrest 

privileged  person,  infant, 
idiot,  or  person  of  unsound 
mind. 

III.   Discharge  on  bail,  or  deposit. 

(966)  Undertaking  of  bail. 

( 967 )  Undertaking  for  jail  liberties. 

(968)  Notice  of  exception  to  bail  or 

undertaking. 

(969)  Notice  of  bail  justifying. 

( 970 )  Examination  of  bail. 

(971)  Allowance  of  bail. 

(972)  The  same;  as  to  one  bail,  and 

for  time  for  the  other  to 
justify. 

(973)  The  same;  with  the  direction 

that  the  money  be  refunded. 

(974)  Allowance  of  added  bail. 

(975)  Certificate  of  deposit  in  lieu 

of  bail. 

(976)  Notice  to  protect  deposit  in 

lieu  of  bail. 

(977)  Certificate  that  bail  has  been 

given  instead  of  deposit. 

IV.  Supersedeas. 

(978)  Affidavit  to  move   for  super- 

sedeas. 

(979)  Certificate  of  sheriff  ttiat  de- 

fendant is  in  custody,  and 
that  no  execution  has  been 
issued. 

(980)  Order  to  show  cause  for  su- 

persedeas of  arrest. 


Defendant's  course.^  —  The  defendant  may  move  to  vacate  on 
the  ground  that  the  complaint  does  not  state  a  suiBcient  cause 
of  action  under  Code  Civ.  Pro.  §  549 ;  such  motion  may  be  made 
even  after  judgment  if  the  complaint  has  been  first  filed  on  en- 
tering judgment  and  has  not  been  served. ^^  Motions  to  vacate  on 
other  grounds  must  be  made  before  judgment,  or  within  twenty 
days  after  arrest.^^ 

If  defendant  questions  the  jurisdiction  of  the  court,  he  may,  in 
a  clear  case,^*  move  to  dismiss  the  action  for  want  of  jurisdiction 


22  New  Haven  Web  Co.-  v.  Ferris,  125  N.  Y. 

23  Code  Civ.  Pro.,  §  567. 

24  Volume  I,  p.  82. 
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of  the  subject-matter,  or  move  to  set  aside  the  proceedings  therein 
for  want  of  having  acquired  jurisdiction  of  his  person;  and  in 
such  case,  if  he  appears  specially,  the  court  have  power  to  extend 
his  time  to  appear  generally  and  plead,  until  the  jurisdictional 
question  is  settled.^^ 

Where  jurisdiction  is  not  questioned,  he  may  (without,  how- 
ever, waiving  any  objection  that  the  court  has  not  jurisdiction 
of  the  subject-matter)  move  to  vacate  the  order  of  arrest,  or  to 
reduce  the  amount  of  bail,  or  to  increase  the  security  given  by 
plaintiff  and  may  combine  these  objects  in  one  motion,  asking 
them  if  he  choose  in  the  alternative.^® 

Even  if  the  validity  of  the  order  is  not  questioned,  defend- 
ant can  move  to  be  discharged  from  the  arrest  made  under  it,  on 
the  ground  that  it  was  effected  by  artifice,  or  irregularly  made, 
or  +hat  he  was  privileged  from  arrest. 

Even  if  the  regularity  of  the  arrest  is  not  questioned,  defend- 
ant may  give  bail,  which  will  set  him  at  liberty,  his  bail  being 
only  liable  that  he  will  at  all  times  render  himself  amenable 
to  final  process,^''  or,  in  the  case  of  arrest  for  apprehended  evasion 
of  the  jurisdiction,  that  he  will  obey  such  order  or  judgment  for 
specific  relief  as  the  court  may  make;^*  except,  however,  in  re- 
plevin, in  which  case  bail  are  responsible  for  delivery  of  the 
chattel,  if  adjudged,  and  payment  of  any  money  recovery  in  the 
action.^^  He  may,  if  he  prefer,  in  lieu  of  bail,  deposit  money 
to  be  held  on  the  same  conditions. 

If  he  is  held  for  want  of  bail  or  deposit,  he  has  a  right  to 
be  admitted  to  the  liberties  of  the  jail  —  which,  in  the  most 
populous  counties,  extend  to  the  whole  of  the  county  or  city  —  on 
giving  security,  simply,  that  he  will  not  go  beyond  the  liberties 
until  discharged  by  due  course  of  law  f°  and  this  enlargement,  he 
may  have  in  all  cases  of  arrest  whatever,  including  replevin  and 
ne  exeat,  whether  on  execution  or  on  order,  but  not,  however,  when 
committed  after  conviction  for  contempt. 

The  statute^^  limiting  the  term  of  imprisonment  in  civil  actions 
for  the  recovery  of  money,  does  not  apply  to  prisoners  held  under 

25  Volume  I,  pp.  732,  738. 

26N.  Y.  Code  Civ.  Pro.,  §  567  (the  time  for  so  moving  is,  however,  in  some 
cases,  limited  by  the  statute). 
27  Id.,  §  56.5,  subd.  3. 
2SId.,  subd.  1. 
29  W.,  subd.  2. 

SON.  Y.  Code  Civ.  Pro.,  §  750. 
Slid.,  §  111,  as  amended  in  1886. 
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an  order  of  arrest  granted  as  a  provisional  remedy  ;^^  but  plain- 
tiff cannot  temporize  by  delaying  to  enter  final  judgment,  or  issue 
execution  against  the  person,  and  thus  postpone  the  limit.  If 
plaintiff  unreasonably  delays  trial,'''^  or  neglects  for  ten  days  to 
enter  judgment  either  after  the  granting  of  the  order  of  ar- 
rest or  its  execution,^*  or  to  issue  a  body  execution,  either  within 
ten  days  after  return  of  a  property  execution,  or,  in  any  event, 
within  three  months  after  entry  of  judgment;  or  delays  his 
remedy  by  collusion,  or  for  the  purpose  of  effecting  extended 
imprisonment  under  different  processes,  defendant  may  move  for 
a  discharge,  and  the  court  in  its  discretion  may  grant  it.^** 

2.  Bules  for  decision  of  motion  to  vacate.]  — Where  defend- 
ant moves  upon  the  plaintiff's  papers  only,  the  rule  for  decision 
accords  with  that  in  attachment,  i.  e.,  that  the  truth  of  all  facts 
alleged  is  conceded,  and  that  plaintiff  is  entitled  to  all  just  in- 
ferences fairly  deducible  from  the  facts  alleged. ^^ 

Where  defendant  moves  to  vacate  upon  new  papers,  the  court 
should  examine  the  afiidavits,  and  dispose  of  the  matter  accord- 
ing to  the  just  preponderance  of  proof  as  contained  in  them,  no 
matter  whether  the  grounds  of  arrest  are  identical  with  the  facts 
which  establish  the  cause  of  action,  or  are  extrinsic  to  the  cause  of 
action.^^  Upon  such  motion,  plaintiff  may  read  additional 
papers  supporting  any  ground  recited  in  the  order  of  arrest.^® 

3.  Terms  imposed.]  —  The  court  has  power,  where  the  decision 
of  the  motion  appeals  to  the  discretion  of  the  court,  to  impose 
terms  as  a  condition  of  vacating,  such  as,  that  defendant  will  not 

32 Levy  V.  Salomon,  105  N.  Y.  529,  19  Abb.  N.  C,  52,  rev'g  18  id.  220; 
Matter  of  Shepard,  43  Hun,  287,  12  Civ.  Pro.  Eep.  126. 

33  Omission  to  place  on  calendar  may  not  constitute  such  unreasonable 
neglect.    GoflF  v.  Charlier,  44  Misc.  28,  89  N.  Y.  Supp.  722. 

34Wasserman  v.  Benjamin,  88  App.  Div.  1,  84  N.  Y.  Supp.  489  (delay  of  a 
year  after  verdict  in  entering  judgment  vpill  not  prevent  the  granting  of  an 
order  of  arrest,  but  plaintiff  must  then  enter  judgment  vpithin  ten  days  after 
granting  of  order  or  its  execution ) . 

35  N.  Y.  Code  Civ.  Pro.,  §  572.  Even  if  out  on  bail.  Havemeyer  Sugar 
Eefin.  Co.  v.  Taussig,  19  Abb.  N.  C.  57,  44  Hun,  475.  Or  not  yet  arrested. 
Knight  V.  Vanderbilt,  18  N.  Y.  Supp.  810.  But  the  section  has  no  application 
to  a  defendant  arrested  in  an  action  of  replevin,  and  discharged  upon  giving 
an  undertaking.  Hedges  v.  Payne,  85  riun,  377,  32  N.  Y.  Supp.  966.  And  see 
Execution. 

36  Martin  v.  Lynch,  14  Misc.  47,  35  N.  Y.  Supp.  135;  Boyer  v.  Fenn,  19 
Misc.  128,  43  N.  Y.  Supp.  533;  Phillips  v.  Wortendyke,  31  Hun,  192. 

37  Levy  V.  Bernhard,  2  App.  Div.  336,  37  N.  Y.  Supp.  840,  3  Anno.  Cas.  40 ; 
Argrave  v.  Blackman,  25  Misc.  654,  56  N.  Y.  Supp.  412,  28  Civ.  Pro.  Rep.  362. 

38  Ensign  v.  Nelson,  21  Abb.  N.  C.  321;  Code  Civ.  Pro.,  §  568. 
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sue  for  damages  f^  but  no  such  condition  may  be  imposed  where 
defendant  is  entitled  as  of  right  to  the  vacatur.*" 

4.  Before  ivliom  made.]  — The  motion  to  vacate,  when  made 
upon  plaintiff's  papers,  may  be  made  to  the  judge  who  granted 
the  order,  with  or  without  notice  as  he  may  deem  proper ;  or  it  may 
be  made  to  the  court,  on  notice.*^ 

If  founded  upon  the  new  papers,  it  may  be  made  to  the  court, 
or,  if  the  order  was  granted  by  a  judge,  to  any  judge  of  the 
court,  but  only  upon  notice  in  each  instance.  Plaintiff  may  meet 
this  latter  motion  with  new  proof,  supporting  any  ground  of 
arrest  recited  in  the  order,  or  avoiding  the  defense  of  bank- 
ruptcy.*^ 

5.  Motion  to  reduce  hail.]  ■ — -  The  motion  may  be  made  at  any 
time  before  final  judgment,  and  notwithstanding  defendant  has 
given  the  bail  required  in  the  order. *^  The  fact  that  the  bail  is 
now  required  merely  to  secure  defendant's  presence  upon  issu- 
ance of  execution  against  his  person  (except  in  ne  exeat  and 
replevin)  and  that  his  term  of  imprisonment  thereunder  cannot 
exceed  six  months,  should  be  considered  in  fixing  the  amount.** 


I.    Vacating  Aeeest,  Eeducing  Bail,  oe  InfCBEASiNO  Seoubitt. 
FORM  No.  955. 
Affidavit  to  move  to  vacate  arrest. 

[Title  of  court  and  action.] 
\_Verme.] 
Y.  Z.,  being  duly  sworn,  says: 

I.  That  he  is  the  defendant  above  named  [appearing  herein 
only  for  the  purposes  of  this  motion.  See  Volume  I,  w.  733. 
739.]  ^ 


S9  Kimball  V.  Flagg,  15  Daly,  496,  8  N.  Y.  Supp.  469;  see,  also,  cases  cited 
in  notes  to  Form  958. 

40  Matter  of  Bradner,  87  N.  Y.  171;  Tompkins  v.  Smith,  48  N  Y  Sudd 
113,  1  Civ.  Pro.  Rep.  398,  aff'd,  89  N.  Y.  602.  '      ^^' 

41  Code  Civ   Pro     §  568;   Skinner  Mfg.  Co.  v.  Fagenson,  38  Misc.  121,  77 

?L-  ^•.  ®",?P-  ^?}J  ^^"^  ^^^^^  *•  N"=liols,  63  How.  Pr.  403;  Jordan  v.  Harrison, 
13  Civ.  Pro.  445. 

42  Code  Civ.  Pro.,  §  568. 

43  Sibley  V.  Smith,  67  App.  Div.  514,  73  N.  Y.  Supp   977 

44  Sibley  V.  Smith,  supra  (suggesting  that  bail  in  the  sum  of  $5,000,  without 
special  circumstances  appearing,  is  excessive,  without  regard  to  the  amount 
sought  to  be  recovered).     See  also  notes  to  Form  945. 
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II.  That  on  the  day  of  last,  he  was  arrested 
by  the  sheriff  of  the  county  of  ,  by  virtue  of  an  order 
of  arrest  of  which  a  copy  with  a  copy  of  the  papers  whereon  it 
was  made,  is  hereto  annexed.*® 

III.  [State  facts  as  to  bail,  as  thits:]  That  he  has  not  yet 
given  security  as  allowed  by  law  to  obtain  his  discharge  [and, 
if  an  order  to  show  cause  is  ashed  for,  state  that  he  is  in  actual 
custody,*^  as  thus:'\  but  is  now  actually  confined  by  said  sheriff 
in  the  county  jail  of  county,  and  is  unable  as  yet  to  find 
bail  or  to  make  any  deposit  in  lieu  thereof. 

IV.  [If  motion  is  not  to  he  rested  merely  on  the ,  -plaintiff's 
papers,  insert  denials  of  plaintiff's  affidavits,  or  allege  new  mat- 
ter relied  on  in  avoidance,  or  ioth.*^^ 

V.  [If  order  to  show  cause  is  asked  for,  add  reason,  as  thu^:~\ 
Deponent  asks  an  order  to  show  cause,  instead  of  giving  the 
usual  notice  of  motion  in  order  that  he  may  not  be  held  in  cus- 
tody until  the  day  of  ,  which  is  the  earliest  day 
that  a  motion  could  be  made  on  notice.  [Also  state  condition  of 
cause,  and  as  to  previous  application;  see  Form  816.] 

[Jurat.]  [Signatures.] 

FOHM  No.  956. 

Order  to  show  cause  why  order  of  arrest  should  not  be  vacated  or  bail  reduced, 
or  security  increased.*8 

[Title  of  court  and  action.] 

On  [the  annexed  affidavit  of  Y.  Z.,  verified  on  the  day 

of  ,  19     ,  and  the  pleadings  herein  and]   the  order  of 

arrest  herein,  and  the  papers  on  which  the  same  was  granted: 
Let  the  plaintiff  show  cause  before  this  court,  at  a  Special  Term 

45  It  was  held  in  Martin  v.  Gross,  46  Garrett  v.  Humiter,  1  Monthly  L. 

16  Civ.  Pro.  Rep.  235,  56  N.  Y.  Super.  Bui.  42. 

Ct.  512,  4  N.  Y.  Supp.  337,  that  a  47  On  a  motion  to  reduce  the  bail, 
motion  to  vacate  on  the  plaintiff's  defendant  should  show  the  facts  con- 
papers  will  lie  without  showing  that  stituting  the  defense  or  going  in  miti- 
the  defendant  has  been  arrested.  It  gation.  Britton  v.  Richards,  13  Abb. 
will  not  be  entertained,  however,  if  it  Pr.    {N.  S.)    258. 

appear   that   defendant   is   remaining  48  Adapted  from  the  Form  used  in 
out  of  the  jurisdiction  to  avoid  arrest.  People  v.  Tweed,  63  N.  Y.  202. 
in  a  case  where  the  order  has  been  Compare,  however,   for  certain   re- 
issued for  his  contempt.     See  Matter  striotions  under  N.  Y.  Code  Civ.  Pro., 
of  Byrne,  55  Hun,  438,  8  N.  Y.  Supp.  §§719  and  772  of  that  act. 
676,  aff'd,  121  N.  Y.  675. 
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thereof,  to  bp  held  at  the  County  Court-House,  in  the  city  of 
,  on  the  day  of  ,  19     ,  at  o'clock  in 

the  noon,  or  as  soon  thereafter  as  counsel  can  be  heard  [or, 

before  Hon.  J.  K.,  one  of  the  justices  of  this  court,  at  , 

on  the  day  of  ,  at  o'clock  in  the 

noon],*^  why  the  said  order  of  arrest  should  not  be  vacated, 
or,  if  that  be  refused,  why  the  amount  of  bail  should 
not  be  reduced,  or  the  security  given  by  plaintiff  be  increased, 
or  such  other  or  further  order  made  as  may  be  just  [with  costs 
of  this  motion  —  may  add  grounds,  and  if  irregularity  is  relied 
on,  must  specify  it  as  thv^:}  upon  the  following  grounds^"  [and 
see  Forms  899-909,  and  notes.]  : 

1.  That  the  defendant  has  been  already  arrested  and  held  to 
bail  in  dollars,  at  the  suit  of  the  same  plaintiff  for  the 
same  cause  of  action. 

2.  That  the  order  of  arrest  was  made  while  other  actions  for 
the  same  cause  were  pending,  and  that  a  similar  suit  between 
the  same  parties  for  the  same  cause  of  action,  was  and  is  now 
pending,  wherein  the  defendant  was  and  is  still  under  bail  to 
the  amount  of  dollars. 

3.  That  the  papers  on  which  the  order  was  granted  were  not 
sufficiently  or  properly  verified.®^ 

4.  That  no  undertaking  was  delivered  to  the  sheriff,  and  no 
copy  thereof  served  on  the  defendant. 

5.  That  no  ground  of  arrest  is  alleged  in  the  complaint. 

6.  That  the  defendant  should  not  be  held  to  bail,  and  his 
property  attached,  at  the  same  time  and  in  the  same  action.^^ 

7.  That  the  bail  would  be  excessive,  supposing  a  good  cause 
of  action  be  shown,  and  no  constitutional  provision  to  exist  in 
respect  to  bail. 

8.  That  the  amount  of  bail  is  excessive  and  prohibited  by  the 
Constitution. 

49  The  judge  who  granted  the  war-  50  DieckerhoflF   v.   Ahlborn,    2   Abb. 

rant  may  entertain  an  application  to  N.   C.   372,   374;    Lalor   v.   Fisher,   2 

vacate    founded   upon    the   plaintiff's  Eobt.  669 ;  Vol.  I  of  this  work,  p.  122, 

papers  only;  a  motion  upon  additional  etc.     Also  see  notes  to  Form  No.  897. 

papers  must  be  made  in  the  district  51  See  N.  Y.  Code  Civ.  Pro.,  §§  524, 

where  the  action  is  triable,  or,  except  557. 

in  the  first  district,  in  an  adjoining  52  This  objection   is  not  ordinarily 

county.    Moser,  etc.,  Co.  v.  Lawrence,  sustainable.     It  should  be  shown  that 

60  Hun,  137,  14  N.  Y.  Supp.  540.  both  are  not  reasonably  necessary  for 

plaintiff's  security.     §  719. 
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9.  That  the  bail  should  not  exceed  an  amount  which  the  de- 
fendant  is  supposed  able  to  give. 

Service  of  this  order,  with  a  copy  of  said  affidavit,  shall  be 
sufficient  if  made  on  or  before  the  day  of  ,19     .^^ 

\_Date.]  \_8ignature  of  judge,  with  initials  of  title.] 

FORM  No.  957. 

Notice  of  motion  to  vacate  order  of  arrest,B4  or  to  reduce  bail,  or  increas* 

security. 

[Title  of  court  and  action.] 

Please  take  notice,  that  on  the  [specifying  the  papers]  in 
this  action  [and  on  the  annexed  affidavits  of  Y.  Z.  and  O.  P., 
verified  the  day  of  ,  19     ,  the  undersigned,  will 

move  the  court,  at  a  Special  Term  to  be  held  at  the  City  Hall 
\_or,  the  County  Court  House],  at  ,  on  the  day  of 

,19     ,  at  o'clock  in  the  noon,  or  as  soon 

thereafter  as  counsel  can  be  heard   [or,  will  move  before  Hon. 
J.  K.,  ,  at  ,  at  ,  on  the  day  of 

next,  at  o'clock  in  the  noon],  to  vacate  the 

order  of  arrest  heretofore  granted  in  this  action,  or  reduce  the 
amount  of  bail  required  of  defendant,®^  or  increase  the  security 
given  by  the  plaintiff  on  applying  for  said  order  of  arrest,  with 
costs,  and  for  such  other  or  further  relief  as  may  be  just  [and 
if  the  order  moved  for  is  asked,  in  any  part,  on  the  ground  of 
irregularity,  specify  it,  for  instance,  thus:]  and  that  such  re- 
lief will  be  asked  upon  the  grounds,  among  others,  of  irregu- 
larity, in  that  all  the  papers  upon  which  the  said  order  of  the 
court  was  granted,  were  not  specified  in  said  order,  and  that  a 
copy  of  the  order,  with  the  papers  upon  which  the  order  was 
granted,  was  not  delivered  to  the  defendant  upon  his  arrest, 
nor  filed  as  prescribed  by  law  [and  see  last  Form  for  other 
grounds.] 

[Date.]  [Signature  and  office  address  of], 

Defendant's  attorney. 
To  [address], 

Plaintiff's  attorney. 

53  Such  a  clause  as  this  is  now  re-  55  Under  notice  of  motion  to  vacate 
quired.     N.  Y.  Code  (Jiv.  Pro.,  §  780.  order  of  arrest,  and  for  general  relief, 

54  If  appearance  is  special  (Vol.  I,  to  reduce  bail  would  be  irregular, 
pp.  733,  739),  qualify  signature  as  in  Smith  v.  Spalding,  3  Robt.  615,  30 
Form  No.  898,  Vol.  2.  How.  Pr.  339.    See  Vol.  I,  p.  151. 
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FORM  No.  958. 
Order  vacating  order  of  arrest.5« 

[Title  and  recitals,^''  as  in  Form  No.  819  or  820  of  this  vol- 
ume.] 

Oedeeed,  that  the  order  of  arrest  granted  herein,  dated  [or, 
entered]  the  day  of  ,  19       [against  the  defendant 

Y.  Z.],  be  and  the  same  is  hereby  vacated,  with  ten  dollars  costs 
to  defendant. 

[If  desired,  state  ground  of  vacaturj"^  see  Forms  956-7,  and 
899-909.] 

[If  the  vacatur  is  upon  a  stipulation  not  to  sue,  state  terms, 
for  instance,  thvs:^^]  upon  the  execution  of  and  delivery  to  the 
plaintiff's  attorneys  of  a  stipulation  by  the  defendant  relin- 
quishing all  claim  for  damages,  and  also  all  supposed  rights  of 


56  Under  N.  Y.  Code  Civ.  Pro.,.§  568, 
if  the  order  to  be  vacated  was  made 
by  the  court,  this  order  vacating  it 
must  also  be  by  the  court.  If  it  was 
made  by  a  judge  out  of  court,  then, 
where  the  application  to  vacate  is 
made  on  the  original  papers,  it  may 
be  to  the  same  judge  in  court  or  out 
of  court,  and  may  be  with  or  without 
notice ;  or,  the  motion  may  be  made 
to  the  court,  upon  notice.  Skinner 
Mfg.  Co.  V.  Fagenson,  38  Misc.  121,  77 
N.  Y.  Supp.  101.  Where  it  is  made 
on  proof  by  affidavit  on  the  part  of 
the  defendant,  it  may  be  made  to  the 
court,  or  to  any  judge  of  the  court, 
upon  notice. 

57  In  accordance  with  N.  Y.  Gren. 
Rules  of  Practice  No.  3,  an  order  va- 
cating an  arrest  on  motion  founded 
on  new  papers,  must  specify  all  the 
papers;  and  all  must  be  iiled  unless 
otherwise  ordered  by  the  court. 

58  An  appellate  court  will  presume 
that  the  ground  of  vacating  was  dis- 
cretionary unless  it  be  otherwise  stated 
in  the  order  itself.  Clarke  v.  Lourie, 
82  N.  Y.  580;  s.  P.,  Edgerton  v.  Ford, 
11  Abb.  Pr.  415. 

59  This  Form,  appropriately  modi- 
fied in  phraseology,  is  from  the  order 
entered  in  Forrest  v.  Forrest. 

Where,  upon  vacating  an  order  of 
arrest,  upon  the  ground  that,  upon 
the  whole  case,  as  presented  upon  the 
motion  to  vacate,  there  is  not  evidence 
to  charge  the  defendant  with  the 
whole  wrong  complained  of,  the  court 


is  satisfied  that  there  was  no  malice 
in  causing  the  arrest,  and  that  there 
was  probable  cause  for  procuring  it, 
the  discharge  may  be  granted  condi- 
tionally, upon  the  de'fendant's  stipu- 
lating not  to  bring  an  action  for  the 
arrest.  Northern  Ry.  Co.  v.  Carpen- 
tier,  4  Abb.  Pr.  47;  s.  P.,  Hoguet  v. 
Levy,  I  Monthly  L.  Bui.  10.  So, 
where  the  question  involved  in  the 
motion  to  discharge  the  defendant  is 
one  involved  in  uncertainty,  and  about 
which  there  has  been  much  oiversity 
of  opinion.  Alden  v.  Sarson,  4  Abb. 
Pr.  102.  Compare  Merchants'  BanK 
V.  Dwight,  13  How.  Pr.  366,  and  Cro- 
den  V.  Drew,  3  Duer,  652. 

Where  defendant  is  entitled  to  have 
an  order  of  arrest  vacated  as  a  matter 
of  right,  the  court  has  no  power  to 
impose  as  a  condition  that  defendant 
shall  stipulate  not  to  sue,  and  where 
it  has  vacated  the  order  of  arrest,  it 
cannot  subsequently  resettle  the  or- 
der by  imposing  such  condition. 
Crotty  V.  Kimball,  22  Wkly.  Dig.  433; 
Wilder  v.  Guernsey,  19  Alb.  h.  3.  401, 
8  Wkly.  Dig.  107. 

If  defendant  is  entitled  to  have  the 
order  vacated  on  plaintiff's  own 
papers,  because  the  action  is  not  one 
in  which  an  order  of  arrest  can  be 
issued,  the  court  has  no  power  to  re- 
quire the  stipulation.  "Tompkins  v. 
Smith,  1  Civ.  Pro.  Rep.  398.  See, 
also,  Chapin  v.  Foster,  101  N.  Y.  1,  3 
East.  Rep.  208. 
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action  arising  from  the  arrest  on  said  order.  And  in  case  the 
plaintiff  shall  give  notice  of  an  appeal  from  this  order  on  or  be- 
fore the  day  of  ,  instant,  it  is  ordered  that  all  pro- 
ceedings under  this  order  for  the  discharge  of  the  defendant 
from  such  arrest,  or  for  the  delivery  up  of  said  bond,  be  stayed 
until  the  said  appeal  be  heard  and  decided;  and  it  is  further 
ordered,  that  no  action  shall  be  brought  or  proceeding  had  against 
the  defendant,  or  his  sureties  in  his  undertaking,  upon  said  un- 
dertaking or  otherwise,  or  against  the  said  sheriff  or  otherwise, 
for  or  by  reason  of  any  absence  of  the  defendant  from  this  State 
between  this  time  and  the  decision  of  the  general  term  of  this 
court  on  said  appeal,  provided  that  the  defendant  shall  be  within 
this  State  and  present  at  the  settlement  of  the  order  of  the  gen- 
eral term  on  said  appeal. 

\_Autlientication,  as  in  Form  819  or  820.] 

FORM  No.  959. 
Order  denying  motion  to  vacate  order  of  arrest;  on  terms. 
[Title  and  recitals;  see  Form  No.  819  or  820  of  this  volume.] 

Okdebed,  that  the  said  motion  to  vacate  the  said  order  of  arrest 
[so  far  as  the  same  relates  to  the  defendant  Y.  Z.]  be  and  hereby 
is  denied  [with  ten  dollars  costs  to  the  plaintiff  —  to  abide  the 
event  of  this  action  —  or^  on  the  plaintiff  amending  —  or^  serv- 
ing the  summons  herein]  [but  without  prejudice  to  the  right  of 
the  defendant  Y.  Z.,  to  make  such  new  motion  to  the  right  of  the 
defendant  Y.  Z.,  to  make  such  new  motion  for  the  same  relief 
or  any  part  thereof,^"  and  on  the  same  or  fresh  papers,  or  both, 
as  he  may  be  advised  —  provided  he  notices  his  motion  within 
days  from  the  entry  of  this  order^^ — upon  payment  of 
the  costs  of  this  motion  —  and  meanwhile,  and  until  ten  days 
after  the  hearing  and  decision  of  the  Appellate  Division  of  this 
court,  on  any  appeal^  to  be  taken  from  this  order  within 
days  after  the  date,  all  the  proceedings  on  the  part  of  the  plaintiff 
and  his  attorney  are  stayed  as  to  the  said  defendant]. 

[Authentication  as  in  Form  818.] 

«o  Leave   is   necessary   in  order   to  6i  Express  leave  to  renew  does  not 

secure  the  right  to  renew.      Vol.   I,  imply  an  extension  of  time  to  make 

p.  159;  Lovell  v.  Martin,  12  Abb.  Pr.  the  motion.    Wheeler  v.  Brady,  2  Hun, 

178,  21  How.  Pr.  238.  347.  4  Sup.  Ct.   (T.  &  C.)   .'547;  Mills 

But  an  order  to  show  cause  why  v.  Eodewald,  13  Hun,  439. 

the  order  should  not  be  vacated,  if  62  Actual  renewal  is  a  waiver  of  the 

granted  by  the  same  judge,  is  equiva-  right  to  appeal  from  the  first  denial, 

lent  to  leave  to  renew.  Vol.  I,  p.   163;   Harris  v.  Brown,  93 

N.  Y.  390. 
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FORM  No.  960. 
Order  reducing  amount  of  bail. 

[Title  and  recitals;  see  Form  819  or  820  of  this  volume.} 

Oedeeed,  that  the  motion  of  the  defendant  to  reduce  his  bail 
herein  be  and  is  hereby  granted,   and  that  the  liability  of  the 
sureties  on  the  undertaking  of  bail  herein  for  the  sum  of 
dollars  be  and  is  hereby  reduced  to  the  sum  of  dollars 

($  ),   and  that  the  said  sureties  be  and  are  at  liberty  to 

execute  and  file  a  new  undertaking  in  said  sum  of  dollars, 

and  that  in  such  case  said  original  undertaking  be  surrendered  to 
them  to  be  cancelled  [and  that  defendant  have  ten  dollars  costs 
of  this  motion  to  abide  the  event  of  this  action]. 
[Authentication,  as  in  Form  818.] 

FORM  No.  961. 
Order  for  increase  of  security  on  part  of  plaintiff. 

[Title  and  recitals;  see  Form  819  or  820  of  this  volume.} 

Oedeeed,  that  defendant's  motion  that  the  security  given  by 
plaintiff  on  granting  the  arrest  herein  be  increased  is  hereby 
granted;  that  the  plaintiff,  virithin  days  after  service  of  a 

copy  of  this  order,  give  security  as  provided  by  law,  in  the  sum  of 
dollars,  and  that  in  default  of  his  so  doing,  the  defendant 
may  apply  ex  parte  upon  proof  of  such  default  for  an  order  vacat- 
ing the  order  of  arrest  herein.^ 

FORM  No.  962. 
Affidavit  to  move  to  discharge  person  privileged  from,  arrest.64 

[Title  of  court  and  action.] 
[Venue.} 
Y.  Z.,  being  duly  sworn,  says: 

I.  That  he  is  the  defendant  above  named  [or,  otherwise  state 
his  relation  to  defendant,  and  reason  why  defendant  does  not 
make  the  affidavit}. 

II.  That  on  the  day  of  last,  said  defendant  was 
arrested  [in  the  city  of               ]  by  the  sheriff  of  the  county  of 

,  under  an  order  of  arrest,  a  copy  whereof  is  hereto  an- 
nexed; and  was  taken  [here  state  how  the  defendant  is  held}. 

III.  [Here  state  grounds  of  privilege.}^ 


63  As  to  orders  upon  condition,  see  65  A  person  brought  from  a  foreign 
"^°i- J;  P;  2^1;    „.     .„                                   jurisdiction    on    a    criminal    charge, 

64  N.  Y.  Code  Civ.  Pro.,  §  564.  must  upon  acquittal  be  given  a  rea- 
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IV.  [//  order  to  show  cause  is  asked  for,  state  circumstances 
requiring  it;  and  the  condition  of  the  cause;  see  Form  816 ;  and 
that  no  previous  application  has  been  made,  etc.,  as  in  Form  817.] 

V.  That  deponent  is  advised  and  believes  that  said  defendant 
should  be  discharged  from  arrest  as  a  privileged  person  [and  here 
may  add,  if  desired,  circumstances  disclosing  a  defense,  with  oath 
to  merits,  together  with  any  circumstances  showing  that  arrest  is 
not  necessary  to  the  security  of  the  plaintiff  in  the  action;  and  if 
irregularities  are  also  relied  on,  statements  of  any  such  tuhich  do 
not  appear  on  the  face  of  the  papers.^ 

\_Jurat.]  [^Signature.] 

l^Order  to  show  cau^e  as  in  next  Form  hut  one;  order  to  dis- 
charge  as  in  Form  965.] 

FOEM  No.  963. 

Affidavit  to   move  to  discharge  person  of  unsound  mind  or  infant  under 

fourteen.66 

{Title  of  court  and  action.] 

[Venue,] 

M.  ]Sr.,  being  duly  sworn,  says: 

I.  {State  his  relation  to  the  defendant,  or  the  case,  as  thv^:] 
That  deponent  is  the  father  of  the  defendant  Y.  Z.,  who  is  an 
infant  under  the  age  of  fourteen  years,  to  wit,  of  the  age  of  , 
hitherto  residing  with  the  deponent  {or,  if  of  unsound  mind,  state 
it;  see  Form  324,  Volume  I,  p.  564,  for  allegation  of  inquisition.] 

II.  That,  on  the  day  of  last,  said  infant  was 
arrested  [in  the  city  of  ^  by  the  sheriff  of  the  county 
of  ,  under  an  order  of  arrest,  a  copy  whereof  is  hereto  an- 
nexed; and  was  taken  {here  state  how  the  defendant  is  held]. 

III.  That  said  defendant  {here  state  circumstances,  if  any, 
which  necessitate  the  application  heing  made  hy  a  person  not  a 
party  to  the  cause]. 

{IV  and  V  as  in  last  Form]. 

{Jurat.]  {Signature.] 

sonable   time    to    leave  before  being  If  extradited  from  another   State, 

subjected  to  arrest.     See    Matter  of  the  accused  is  subject  to  civil  arrest 

Reinitz,  23  Abb.  N.  C.  69  (application  at  suit  of  a  person  not  connected  with 

for   habeas  corpus  to  U.    S.   court),  the  criminal  charge.     Slade  w.  Joseph, 

Compare  Woez  ■;;.  Hermann,  23  Abb.  5  Daly,  187. 

N.   C.   77;   Adriance   v.   Lagrave,  59  eeN.  Y.  Code  Civ.  Pro.,  §  554 

N.  y.  110.  67  See  note  to  last  Form. 

83 
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FORM  No.  964. 
Order  to  show  cause  thereon. 

[Title  of  court  and  action.] 

Upon  the  annexed  affidavit  of  M.  N.,  verified  on  the 
day  of  ,  19     ,  and  on  the  order  of  arrest,  dated  the 

day  of  ,  19     ,  and  papers  on  which  the  same  was  granted 

in  this  action,  let  the  plaintiff  show  cause  before  me^*  [or^  this 
court  at  a  Special  Term  to  be  held  —  at  chambers —  on  the 
day  of  ,  19     ,]  at  the  Court  House  [or,  at  the  City  Hall], 

in  ,   at  o'clock  in  the  noon,  or  as  soon 

thereafter  as  counsel  can  be  heard  \_if  the  application  is  on  the 
ground  of  infancy  or  idiocy,  say:  why  the  said  M.  'N.  should  not 
be  permitted  to  represent  the  defendant  Y.  Z.  for  the  purpose  of 
moving  for  his  discharge  from  arrest  as  a  privileged  person  and] 
why  said  Y.  Z.  should  not  be  discharged  from  arrest  in  this  ac- 
tion, with  such  other  relief  as  may  be  just  \_if  irregularity  is  oi- 
jected  to,  add:  and  on  the  ground  —  among  others  —  of  irregu- 
larity in  this  —  specifying  it].  [Service  of  this  order  upon 
plaintifF's  attorney,  and  upon  said  sheriff,  days  before  it  is 

returnable,  shall  be  sufficient. ®® 

\_Date.]  [Signature  with  initials  of  title  of  judge.] 

FORM  No.  965. 
Order  discharging  from  arrest  privileged  person,70  infant,  idiot,  or  person  of 

unsound  mind.^i 

[Caption  (court  or  judge's  order"^)  and  recitals;  see  Form  820 
of  this  volume.] 

Oedeeed,  that  said  defendant  be  discharged  from  arrest  under 
the  order  issued  herein  dated  the  day  of  ,  19'    , 

and  that  the  sheriff  of  discharge  him  from  custody  upon 

service  on  said  sheriff  of  [a  certified  copy  of]  this  order. 

68  Under  N.  Y.  Code  Civ.  Pro.,  §  554,  thereof;  or  by  the  county  judge  of  the 
which    allows    the    order,    if    on    the  county  where  the   arrest  was  made; 
ground  of  infancy,  idiocy,  or  unsound-  the  order  may  bo  made  by  any  such 
ness  of  mind,  to  be  made  in  the  dis-  judge;   and  this  construction  is  con- 
cretion of  the  court  on  application  of  firmed  by  the  clause  of  §  554  allowing 
a  "  relative  or  any  other  person  whom  the  court  or  judge  to  permit  a  third 
the  court  or  judge  permits  to  repre-  person  to  represent  the  party. 
sent  him  for  the  purpose,"  it  may  be  69  Notice  to  either  or  both  is  dis- 
better  to  take  a  court  order;  or  if  a,  eretionary  with  the  court  or  judge, 
judge's  order,  to  apply,  if  practicable.  Section  564,  last  clause, 
to   the   one  who   ordered   the   arrest.  70  N.  Y.  Code  Civ.  Pro.,  §  564. 
But   the    better    opinion   is   that,   as  71  Id.,  §  554. 

the  statute  allows  the  infant,  idiot,  72  A  court   order   may   perhaps  be 

etc.,  to  be  discharged  "  as  a  privileged  preferred     in     the     case     of     infant, 

person,"  and   as   the   statute,    §   564,  idiot,  or  person  of  unsound  mind,  see 

allows  a  privileged  person  to  be  dis-  note  to  preceding  Form.     ' 
charged   "  by   the   court   or   a    judge 
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And  that  the  plaintiff  pay  to  defendant  dollars  costs  of 

this  motion. ^^ 

[Authentication  as  in  Form  818  of  this  volume.] 

FORM  No.  966. 
Undertaking  of  lDail.74 

[Title  of  court  and  action.] 

The  above-named  defendant  Y.  Z.,  having  been  arrested  by  the 
sheriff  of  the  county  of  ,  upon  an  order  of  arrest,  dated 

the  day  of  ,   19     ,  granted  by  this  court   [or,  by 

Hon.  J.  K.],  in  the  above  entitled  action: 

iCvTow,  THEEEFOEE,  WB  [stating  names  of  at  least  two  sureties, 
with  residences ,  and  occupations]  hereby  jointly  and  severally 
undertake,  in  the  sum  of  [sum  mentioned  in  the  order  of  arrest] 
dollars,  that  the  said  defendant  Y.  Z.  will  at  all  times  render  him- 
self amenable  to  any  mandate  which  may  be  issued  to  enforce  a 
final  judgment  against  him  in  the  action. 

[Or,  in  arrest  hy  court  order  for  apprehended  evasion  of  juris- 
diction (ne  exeat),  say:]  undertake  in  the  sum  of  dollars, 
that  the  said  defendant,  Y.  Z.,  will  obey  the  direction  of  the  court, 
or  of  an  appellate  court,  contained  in  an  order  or  a  judgment  re- 
quiring him  to  perform  any  act  specified  in  the  order  of  arrest,  or, 
in  default  of  his  so  doin^,  that  he  will  at  all  times  render  himself 
amenable  to  proceedings  to  punish  him  for  the  omission. 

[Or,  in  replevin,''^  say:]   undertake,   in  the  sum  of 
dollars,  that  the  defendant  will  deliver  the  chattel,  for  the  recovery 
of  which  this  action  is  brought,  to  the  plaintiff,  if  delivery  thereof 
is  adjudged  in  the  action,  and  will  pay  any  sum  recovered  against 
him  in  the  action. 

[Date.]  [Signatures.] 

[A  cknoiuledgment.  ] 

[Annex  examination  of  sureties  by  officer  talcing  acknowledg- 
ment, if  required.]''^ 

73  See  volume  I,  pp.  235,  236,  and  tions,  they  may  be  disregarded.   Plaber- 
Form  101,  for  special  directions  as  to  stro  v.  Bedford,  118  N.  Y.  187. 
costs.  An  undertaking  not  conforming  to 

74  The  undertaking  should  be  care-  the  Code  requirements  may  perhaps 
fully  drawn  to  express  the  statutory  be  enforcible  against  the  sureties  as  a 
recrairement ;  see  Bristol  v.  Groff,  79  common-law  bond.  See  Carr  v.  Ster- 
App.  Div.   426,   80   N.   Y.   Supp.   39,  ling,  114  N.  Y.  558,. 

where  a  combination  of  the  require-  75  The  requisites  of  the  undertaking 

ments  of  the  different  subdivisions  of  in  conversion   and   replevin  are  con- 

§  575  of  the  Code  operated  to  defeat  trasted    in     Sinnott    v.    Feiock,     165 

the  seciiritv.     If  additional  words  are  N.  Y.  444,  451. 

inserted,   which   add   further    obliga-  76  N.  Y.  Code  Civ.  Pro.,  §  576. 
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FORM  No.  967. 
Undertaking  for  jail  liberties.TT 

Know  all  men  by  these  presents,  that  we,  Y.  Z.,  of  No. 
street  in  in  the  county  of  and  State  of  , 

as  principal,  and  C.  D.  of  No.     ^  street,  in  the  city  of  , 

county  of  ,  and  State  of  ISTew  York,  and  E.  F.    [also 

stating  residence],  as  sureties,  are  held  and  firmly  bound  unto 
M.  ]Sr.,  as  sheriff  of  the  county  of  ,  in  the  penal  sum  of 

dollars  [twice  the  amount  of  hail  required]  to  be  paid 
'to  said  sheriff,  his  successors  or  assigns;  for  payment  of  which  we 
bind  ourselves,  our  heirs,  executors  and  administrators,  joint  and 
severally,  firmly  by  these  presents ; 

Wheeeas,  the  above-bounden  Y.  Z.  is  now  a  prisoner  in  the  cus- 
tody of  the  above-named  M.  N.,  as  said  sheriff,  by  virtue  of  a  cer- 
tain order  of  arrest  issued  in  an  action  wherein  A.  B.  is  plaintiff 
and  said  Y.  Z.  is  defendant,  and  is  about  to  be  admitted  to  the 
liberties  established  for  the  jail  of  the  said  county  of  , 

according  to  law; 

Now,  THEEEFOEE,  the  condition  of  the  above  obligation  is  such, 
that  if  the  said  Y.  Z.  shall  remain  a  prisoner,  and  shall  not  at  any 
time  or  in  any  manner  .escape  or  go  without  the  liberties  of  the 
jail  of  the  said  county  of  ,  until  discharged  by  due  course 

of  law,  then  this  obligation  to  be  void,  otherwise  to  be  and  remain 
in  full  force  and  virtue. 

[Date.  J  [Signatures.  J 

_  [AchnowLdgment  or  proof  as  in  Form  822;  affidavit  of  suffi- 
ciency as  in  Form  823 ;  approval  hy  court  or  judge,  service 
of  copy  upon  plaintiff's  attorney  and  justification  of  sureties  if 
required,  according  to  Code  Civ.  Pro.,  §  150.] 

FOKM  Wo.  968. 
Notice  of  exception  to  bail  or  undertaking.TS 

[Title  of  court  and  action.] 

.  Please  take  notice,  that  the  plaintiff  does  not  accept  the  bail 
offered  by  the  defendant  Y.  Z.,  in  this  action  [and  where  there  is 
objection  to  the  undertahing  itself,  it  may  he  well  to  add,  and 

77  From  Herowitz  v.  Olenick,  62  The  notice  must  be  served  on  the 
App.  Div.  283,  70  N.  Y.  Supp.  1116,  sheriff  within  ten  days  after  delivery 
where  the  Form  was  approved  as  suffi-  by  the  sheriff  to  the  plaintiff's  at- 
cient,  even  though  the  arrest  had  been  torney  of  certified  copies  of  the  order 
obtained  in  an  action  of  replevin.  of    arrest,    return    and    undertaldng. 

78  See  volume  I,  p.  468.  Code  Civ.  Pro.,  §  577 


PROVISIONAL    REMEDIES. IX.    ARREST.  1317 

further,  that  he  excepts  to  the  form  and  sufficiency  of  the  under- 
taking.''^] 

[Signature  and  office  address  ofj, 
[Date.^  Plaintiff's  Attorney. 

To  [Address], 

Sheriff  of  county. 

FORM  No.  969. 
Notice  of  bail  justifying.so 

[Title  of  court  and  action.] 

Please  take  notice,  that  the  bail  in  this  action  [or,  that  —  giving 
names,  residences  and  occupations  —  who  are  hereby  proposed  as 
bail  in  the  place  of  the  bail  already  put  in],  will  justify  *  before 
Hon.  J.  K.,  a  justice  of  this  court  [or,  the  county  judge  of 
county],  at  [naming  some  place  within  the  county  where 

one  of  the  hail  resides,  or  where  the  defendant  was  arrested^'^].  on 
the  day  of  next,  at  o'clock  in  the  noon. 

[Date.]  [Signature  and- address  of], 

To  [address].  Sheriff  [or,  defendant's  attorney]. 

Attorney  for  plaintiff. 

FORM  No.  970. 
Ezaminatioir  of  bail. 

[Title  of  court  and  action.] 

On  this  day  of  ,  19     ,  before  the  undersigned, 

J.  K.,-  a  justice  of  this  court  [or,  county  judge  of  the  county  of 
],  personally  appeared  M.  IST.  and  O.  P.,  the  bail  of  the 
defendant  Y.  Z.  in  this  action,  to  justify  pursuant  to  notice;  and 
the  said  M.  N.,  being  duly  sworn,  says  [here  state  testimony,  in- 
serting, if  desired,  the  questions  and  answers  in  that  form]. 

And  said  O.  P.,  being  duly  sworn,  says  [etc.,  as  above]. 

[Jurat.]  [Signature  of  bail.] 

[Signature  of  jvAge, 
with  initials  of  title.] 

[Annex  to  undertaking.^^] 

79  Leave  may  be  granted,  later,  on  82  N.  Y.  Code  Civ.  Pro.,  §  581. 
terms.     Zimm  «.  Ritterman,  5  Robt.  If  plaintiff's  attorney  does  not  ap- 
618.  pear,    the     examination    is    waived. 

80  Not  less  than  five  nor  more  than  Webb  v.  Heoox,  27  Miso.  169,  58  N.  Y. 
ten  days'  notice.  N.  Y.  Code  Civ.  Pro.,  Supp.  382  (even  though  the  sureties 
§  578.  also  fail  to  appear). 
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FOUM  No.  971. 
Allowance  of  bail. 

[To  he  indorsed  on  the  undertahing.'] 

This  day  appeared  before  me  the  within-named  M.  N.  and  O.  P., 
bail  for  the  defendant,  Y.  Z.  in  this  action,  and  justified  as  such, 
and  I  find  said  bail  to  be  sufficient,  and  allow  the  same. 

[Daie.J  \_8ignature  of  judge,  with  initials  of  title.] 

FORM  No.  972. 
The  same;  as  to  one  bail,  and  for  time  for  the  other  to  justify. 
\As  above,  omitting,  however,  one  name;  and  addAng  at  the 
end,}  and  upon  reading  and  filing  the  annexed  affidavit  of  C.  C, 
it  is  further  ordered,  that  the  defendant  have  days  further 

time  \_or,  until  ]  to  justify  O.  P.,  his  other  bail  in  this 

cause;  and  defendant  hereby  consenting  that  the  plaintiff  shall  be 
in  the  same  situation  by  the  course  of  this  court,  as  if  they  had 
both  justified  this  day. 

FORM  No.  973. 
The  same;  with  the  direction  that  the  money  be  refunded.ss 

\_Add:~\  And  further  oedeeed,  that  the  sum  of  dollars, 

deposited  in  the  hands  of  the  sheriff  of  the  coimty  of 
by  the  defendant  on  his  arrest  in  this  cause,  instead  of  bail,  and 
since  brought  into  court  by  the  sheriff  pursuant  to  the  stattite,  be 
paid  out  of  court  by  ,  to  the  defendant  or  his  attorney. 

FORM  No.  974. 
Allowance  of  added  bail. 

[To  ie  indorsed  on  the  undertaking  :^'\ 

Upon  reading  and  filing  the  affidavit  of  T.  Z.  ]^or,  where  the 
hail  in  question  is  added  hy  a  new  undertaking  and-notice  of  justi- 
fication, say,  the  within  undertaking  of  O.  P.  as  bail,  and  the 
annexed  notice  of  bail  and  justification  and  proof  of  service 
thereof],  and  the  said  0.  P.  having  appeared  before  me  and  justi- 
fied as  such,  I  find  said  bail  to  be  sufficient,  and  allow  the  same, 
together  with  M.  IST.,  who  justified  himself  on  the  day  of 

last. 

[Date.]  [Signature  of  judge,  with  initials  of  title.'] 

«3  Provision  is  made  for  the  substi-  84  N.  Y.  Code  Civ.  Pro.,  S  581. 

tution   of  bail   for  deposit  by  N.  Y. 
Code  Civ.  Pro.,  §  584. 
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FORM  No.  975. 
Certificate  of  deposit  in  lieu  of  bail.su 

l_Title  of  court  and  action.] 

[Venue.] 

I,  M.  ]Sr.,  sheriff  of  the  county  of  ,  hereby  certify  that 

I  have  received  from  the  defendant  the  sum  of  dollars  as 

a  deposit  instead  of  bail,  being  the  amount  mentioned  in  the  order 
of  arrest  in  this  action,  ISignature.] 

[Date.]  Sheriff  of  county. 

FORM  No    976. 
Notice  to  protect  deposit  in  lieu  of  bail.^ 
[Title  of  court  and  action.] 

I,  Y.  Z.,  defendant  above  named,  on  vi^hose  behalf  the  sum  of 
dollars  has  been  this  day  [or,  was,  on  the  day 

of  ]  deposited  with  you,  in  lieu  of  the  bail  required  of 

me  in  this  action,  hereby  direct  you  to  pay  over  said  deposit  to 
M.  ]Sr.,  of  ,  in  the  event  that  I  become  entitled  to  a  return 

of  said  deposit. 

[Date.]  [Signature.] 

[Address  to],  Sheriff  of  the  county  of 
[Acknowledgment,  or  proof  by  witness,  as  in  Form  No.  1  or  6, 
pp.  3  and  5,  Vol.  I.] 

FORM  No.  977. 
Certificate  that  bail  has  been  given  instead  of  deposit.ST      ' 

[Title  of  court  and  action.] 

[Venue.] 

I,  M.  E".,  sheriff  of  the  county  of  ,  hereby  certify  that 

the  defendant  T.  Z.  has  deposited  with  me  an  undertaking,  of 
which  the  within  is  a  copy,  in  lieu  and  instead  of  the  money 
heretofore  deposited  with  me.  [Signature] 

Sheriff  of  county. 

85  See  N.  Y.  Code  Ci-r.  Pro.,  §  582.  N.   C.   323 ;    Finelite   v.   Sonberg,    75 

86  This  direction  may  be  given  any  App.  Div.  455,  78  N.  Y.  Supp.  338; 
time  before  the  payment  of  the  de-  Railings  v.  McDonald,  76  App.  Div. 
posit  into  court.  N.  Y.  Code  Civ.  Pro.,  112,  78  N.  Y.  Supp.  1040. 

§  586.     See  on  this  subject,  18  Abb.  87  N.  Y.  Code  Civ.  Pro.,  §  584. 
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FORM  No.  978. 
Affidavit  to  move  for  supersedeas.88 

[Title  of  court  and  action.] 
[Venue.] 
Y.  Z.,  the  defendant  above  named,  being  duly  sworn,  says : 

I.  That  on  the  day  of  j  19  ;  he  was  arrested  by 
the  sheriff  of  the  county  of  ,  by  virtue  of  an  order  of 
arrest  in  this  action,  dated  [or,  entered]  the  day  of  , 
19  ,  and  held  to  bail  in  the  sum  of  dollars  [and  if  bailed 
and  surrendered,  add],  and  that  he  gave  bail,  and  afterward  and 
on  the  day  of  ,  19  ,  his  bail  on  said  arrest  surren- 
dered deponent  to  the  said  sheriff,  in  their  own  discharge  _  [and 
were  exonerated,  as  appears  by  the — naming  papers  —  copies  of 
which  are  hereto  annexed]. 

II.  That  ever  since  said  arrest  [or,  surrender]  this  deponent 
has  been  and  now  is  held  in  actual  custody*®  by  said  sheriff,  by 
virtue  of  said  order  of  arrest. 

[If  defendant  has  not  yet  heen  imprisoned  under  the  order, 
substitute  for  paragraphs  I  and  II,  That  on  or  about  the 
day  of  ,  an  order  of  arest  in  this  action  was  granted  by 

the  Hon.  J.  K.,  a  judge  of  this  court  —  or,  county  judge  of 
county  —  and  that  deponent,  having  been  arrested  thereon  by  the 
sheriff  of  ,  gave  bail  on  the  day  of  ,  19     .] 

III.  That  [here  state  the  condition  of  the  cause,  shotving  that 
plaintiff  has  unreasonably  delayed  the  trial  of  the  action;^  or, 
that  h^  had  power  for  at  least  ten  days  after  the  arrest,  or  after  the 
granting  of  the  order,  to  enter  judgment,  and  has  not  done  so;  ®^ 
or,  that  judgment  has  heen  entered  and  execution  against  property 

88  See,  generally,  on  this  subject.  The  section  has  no  application  when 
parafjraph   1,  p.  1305,  supra.  defendant    is    held    under    execution 

89  Formerly  this  provision  as  to  against  his  person.  Redner  «.  Jewett, 
discharge  of  the  defendant  applied  72  Hun,  598;  25  N.  Y.  Supp.  273. 
only  to  defendants  in  actual  custody ;  90  Defendant  must  establish  ■  that 
but  a,  defendant  may  apply  after  dis-  the  delay  has  been  unreasonable, 
charge  on  giving  bail,  or  before  ar-  Hav.  Sugar  Eef.  Co.  v.  Taussig,  44 
rest,    since    the    1886    amendment    to  Hun,  475,  19  Abb.  N.  C.  57. 

N.  Y.  Code  Civ.  Pro.,  §  572.  91  Knight  v.  Vanderbilt,   18  N.  _Y. 

A   defendant  in   replevin   who  has       Supp.  810;   Wasserman  v.  Benjamin, 
given  bail,  if  not  for  the  jail  limits,      88  App.  Div.  1,  84  N.  Y.  Supp.  459. 
cannot  be  discharged  under  this  sec- 
tion.   Hedges  v.  Payne,  85  Hun,  377, 
32  N.  Y.  Supp.  966. 
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thereon  returned  at  least  ten  days  previous  to  the  application;  or, 
that  judgment  has  been  entered'*'^  and  plaintiff  has  neglected  for 
three  months  thereafter  to  issue  a  body  execution;  "*  or,  that 
plaintiff  delays  the  enforcement  of  his  remedies  by  collusion  or  for 
ike  purpose  of  allowing  the  debtor  to  remain  in  prison  under  a 
mandate  in  any  other  action,  before  the  issuing  of  the  mandate  in 
favor  of  the  plaintiff,  so  as  to  produce  a  continued  and  extended 
imprisonment  by  virtue  of  the  separate  mandates  in  the  different 
actions,  for  instance,  as  follows:]  on  the  day  of  , 

19  ,  a  final  judgment  was  entered  by  the  plaintiff  in  his  favor 
against  the  defendant,  and  duly  docketed,  and  the  judgment-roll 
filed,  for  the  sum  of  dollars  \_or,  directing  the  payment  of 

the  sum  of  dollars  by  this  defendant  to  the  plaintiff  —  or, 

awarding  to  the  plaintiff  the  recovery  against  the  defendant^*  of 
the  chattel  therein  mentioned]. 

IV.  That  plaintiff  has  neglected  to  issue  execution  against  the 
person  of  the  deponent,  although  three  months  have  elapsed  since 
the  entry  of  judgment  and  filing  of  the  judgment-roll  as  aforesaid. 

V.  [State  as  to  previous  application,  and  also  the  condition  of 
the  cause,  and  the  necessity  of  an  order  to  show  cause,  as  in  Form 
816.] 

[Jurat.1  [Signature.] 

FORM  No.  979. 

Certificate  of  sheiifi  that  defendant  is  in  custody,  and  that  no  execution  has 

been  issued. 

[Title  of  court  and  action.] 
[Venue.] 

I  do  certify  that  Y.  Z.,  the  defendant  above  named,  is  a  pris- 
oner in  my  custody,  under  an  order  of  arrest  dated  [or,  entered] 
herein  the  day  of  ,  19     ,  and  [on  surrender  to  me 

of  him,  made  the  day  of  ,   19     ,  by  his  bail  in 

82  The  time  for  charging  in  exeeu-  judgment  is  sufficient.    Standacher  v. 

tion  is  to  be  computed  from  the  date  Pregenzer,  52  How.  Pr.  76   (where  it 

of  actual  entry  of  judgment,  not  from  was   held   unnecessary   to  produce   a 

the  date  when  it  might  have  been  en-  certified  copy  of  the  docket). 

tered.     If  plaintiflf  neglects  to  enter  »3  Gellar  v.  Baer,  12  Civ.  Pro.  Rep. 

it,  he  may  be  compelled  to  ao  so  by  433. 

order.     The   mere    acceptance   of   an  Annex  certificate  of  sheriff,  as   in 

offer  to  allow  judgment  is  not  obtain-  next  form,  showing  that  no  execution 

ing  judgment  within  the  meaning  of  has  been  issued  to  him. 

the  statute.    Lippman  v.  Petersberger,  »*  See  N.  Y.  Code  Civ.  Pro.,  S§  1239, 

9  Abb.  Pr.  209,  18  How.  Pr.  270.  1240. 

And  any  evidence  of  such  entry  of 
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this  action,  in  their  exoneration],  and  is  confined  in  the  county 
jail  of  said  county  [^or,  but  has  been  admitted  to  the  jail  liberties, 
by   an   undertaking   given  the  day   of  ,    19     ®^], 

and  that  no  execution  against  the  person  of  said  defendant  has, 
up  to  the  date  hereof,  been  issued  to  me  by  the  plaintiff  in  this 
action. 

[Date.}  ISignature  of],  Sheriff 

of  the  county  of 

FORM  Wo.  980. 
Order  to  show  cause  for  supersedeas  of  arrest.96 

[Caption  as  in  Form  819  or  820  of  this  volume.] 

Upon  the  annexed  affidavit  of  [the  defendant]  Y.  Z.,  verified 
the  day  of  ,19      [and  the  certificate  of  the  sheriff 

of  the  county  of  ,  also  annexed],  and  on  [name  other 

papers  relied  on,  if  any],  let  plaintiff  or  his  attorney  show  cause 
before  this  court,  at  a  Special  Term  thereof  to  be  held  at  tlie 
County  Court.  House  in  ,^''  on  the  day  of  , 

19     ,  at  o'clock  in  the  noon,  or  as  soon  thereafter  as 

counsel  can  be  heard,  why  a  supersedeas  should  not  be  allowed, 
discharging  the  said  defendant  from  the  custody  of  the  sheriff  of 
the  county  of  [or,  if  defendant  has  been  discharged  upon 

hail,  why  the  undertaking  of  the  bail  given  upon  the  defendant's 
discharge  from  the  custody  of  the  sheriff  should  not  be  cancelled; 
or,  if  the  defendant  has  not  yet  teen  imprisoned,  why  a  super- 
sedeas should  not  be  allowed,  relieving  the  defendant  from  im- 
prisonment under  the  order  of  arrest  granted  in  this  action  on  tlie 
day  of  ,  19     ],  and  why  such  other  and  further 

relief  should  not  be  granted  to  defendant  as  may  be  proper.  [If 
irregularity  is  relied  on,  specify  it.]  Service  of  this  order  and 
said  papers  shall  be  sufficient  if  made  on  or  before  the  day 

of  ,  19     . 

[Authentication  as  in  Form  818.] 

95  See  note  89  to  Form  978.  Hedges   v.   Payne,    85    Hun,    377,   32 

96  By  N.  Y.  Code  Civ.  Pro.,  §  572,       N.  Y.  Supp.  966. 

as  amended  in  1886,  this  application  97  The  clause  allowing  this  applica- 

must  be  made  to  the  court  in  which  tion  to  be  made  in  the  county  where 

the   action   was    commenced,    and   on  defendant  is  in  custody,  irrespective 

notice  to  the  plaintiff.  of  the  general  rule  ( Sumner  v.  Osborn, 

The  section  only  applies  where  the  22  Hun,  13,  and  see  volume  I  of  this 

defendant  is  in  custody,  or  has  given  .work,  p.  88),  was  superseded  by  the 

an  undertaking.  People  ex  rel.  Harris  amendment  of  1886  to  Code  Civ.  Pro., 

V.  Gill,  85  App.   Div.  112,   83  N.  Y.  §  572. 
Supp.    135,    aff'd,    176    N.    Y.     606; 
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SECTION    III. 
SURBENDEK  AND   EXONEBATION. 

FOEMS. 

981.  Surrender  by  bail.  987.  Order  giving  bail  leave  to  sur- 

982.  Certificate     by    sheriff    of     aur-  render  after  answer. 

render.  988.  Affidavit    to    move    for    enlarge- 

983.  Authority    from    bail    to    arrest  ment  of  time  to  surrender. 

principal.  989.  Notice    of    motion    lor    enlarge- 

984.  Notice    of    motion   to    exonerate  ment  of  time  to  surrender. 

li^il-  990.  Affidavit  to  move  for  exoneration 

985.  Order  exonerating  bail  -who  have  of  bail  on  death  or  imprison- 

surrendered.  ment  of  principal. 

986.  Affidavit  of  debtor  to  move  for       991.  Order  exonerating  bail  on  death 

exoneration  of  bail,  who  have  or  imprisonment  of  principal, 

been  sued,  and  have  surren- 
dered after  their  time  to  an- 
swer has  expired. 

FORM  No.  981. 
Surrender  by  bail.98 

^Indorse  on  or  annex  to  a  certified  copy  of  the  undertaking:'] 

To  the  sheriff  of  the  county  of  \_name  of  county  where  defend- 
ant was  arrested].  The  oindersigned,  a  surety^^  [or,  sureties]  on 
the  annexed  undertaking  given  on  the  arrest  of  [or,  on  admitting 
to  the  liberties]  the  defendant,  Y.  Z.,  therein  named,  herewith 
surrender  him  to  you,  and  require  you  to  take  him  into  your 
custody  pursuant  to  law. 

[Date.]  [Signature.] 

[Acknowledgment,  as  in  Form  822.] 

FORM  No.  982. 
Certificate  by   sheriff   of   surrender.i 

[Title  of  court  and  action.] 

[Venue.] 

I,  M.  IST.,  sheriff  of  the  county  of  ,  hereby  certify  that 

Y.  Z.,  the  defendant  mentioned  in  the  [within]  undertaking  [or, 
if  not  indorsed,  refer  to  the  undertaking  so  as  to  identify  H],  was 

98  N.  Y.  Code  Civ.  Pro.,  §  592,  pro-  The  bail  on  an  undertaking  in  an 

vides  for  this  surrender  by  bail,  §  154,  action   of   replevin    cannot   surrender 

for  this  surrender  by  sureties  on  an  the  defendant.     Hedges  v.  Payne,  85 

undertaking  for  the  limits.  Hun,  377,  32  N.  Y.  Supp.  969. 

The  surrender  must  be  made  as  the  99  One  of  several  sureties  may  sur- 

section   provides.      A   mere    offer    to  render.     Code  Civ.  Pro.,  §  593. 

give  up   the  defendant  is  ineffective.  l  May    conveniently    have    indorsed 

Garof^Io  v.  Prividi,  43  Misc.  359,  87  on  a  certified  copy  of' the  undertaking. 
N.  y.  Supp.  467. 
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surrendered  to  me  by  [name  of  surety  or  sureties  surrendering'], 
this  day  of  ,    19     ,   and  remains   in  custody  by 

virtue  thereof.  [Signature  and  title.] 

FORM  No.  983. 
Authority  from  bail  to  arrest  principal. 

Know  all  men  by  these  presents,  tliat  the  undersigned  0.  D. 
[and  E.  F.],  the  within  named  bail,  depute,  authorize,  and  em- 
power 0.  P.,  of  [and  if  an  officer,  add  official  addition], 
to  arrest  and  to  surrender  to  the  sheriff  of  the  county  of  _  , 
Y.  Z.,  the  within  named  defendant,  in  exoneration  and  discharge 
of  my  \_or,  our]  undertaking  as  bail  for  the  said  Y.  Z.,  in  said 
cause;  [and  to  employ  such  assistance  as  may  be  necessary  for 
the  purpose].^ 

[Date.]  [Signature.] 

[Acknowledgment,  as  in  Form  822.J 

[Indorse  on  certified  copy  of  the  undertaking.] 

FORM  No.  984. 
Notice  of  motion  to  exonerate  bail.8 

[Title  of  court  and  action.] 

Please  take  notice,  that  on  the  annexed  affidavit  of  C.  D.,  veri- 
fied on  the  day  of  ,  19  ,  and  the  annexed  certifi- 
cate of  the  sheriff  of  the  county  of  ,  and  the  undertaking 
of  which  a  copy  is  herewith  served,  the  undersigTied  will  move, 
before  the  Hon.  [one  of  the  justices  of  this  court  —  or, 
county  judge  of  the  county  of  ],  on  the  day  of 
next,  at  o'clock  in  the  noon,  at  in 
,  *  to  exonerate  C.  D.  and  E.  F.,  the  bail  of  the  defend- 
ant in  this  action,  from  all  further  liability  upon  the  undertaking 
of  bail  heretofore  entered  into  by  them;  *  and  for  such  other  and. 
further  relief  as  may  be  just. 

[Date.]  [Name  and  office  address  of], 

Attorney  for  [naming  bail].* 
To  [address] 

Plaintiff's    attorney. 

2  This  Form  is  sustained  by  Nicolls  On  this  motion  the  judge  can  de- 
V.  Ingersoll,  7  Johns.  145,  and  see  termine  any  question  as  to  whether 
N.  Y.  Code  Civ.  Pro.,  §  59.3.  It  is  not  the  proceedings  in  the  original  action 
essential  that  all  the  sureties  should  sanction  or  prevent  charging  the  bail, 
unite.    In  re  Taylor,  7  How.  Pr.  212.  Obregon  v.  De  Mier,  54  How.  Pr.  390. 

3  Under  Code  Civ.  Pro.,  §  592.  4  It  must  appear  that  the  bail  move. 
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FORM  No.  985. 
Ordei  ezcnerating  bail  who  have  surrendered.^ 

ITitle  of  court  and  action.^~\ 

On  reading  and  filing  the  affidavit  of  C.  D.,  verified  the 
day  of  .,  19     ,  from  which  it  appears  that  said  C.  D.,  as 

bail  of  the  defendant  above  named,  has  duly  surrendered  him  to 
the  custody  of  the  sheriff  of  the  county  of  ,  pursuant  to 

law ;  and  on  reading  and  filing  a  certified  copy  of  the  undertaking 
of  said  bail,  and  the  certificate  of  said  sheriff  annexed  thereto, 
dated  the  day  of  ,  19     ,  acknowledging  said  sur- 

render'^ [and  on  reading  and  filing  proof  of  due  notice  of  this 
motion]  and  on  hearing  T.  Z.,  in  support  of  the  motion,  and  A.  T. 
\_or,  no  one  appearing]  for  ,  in  opposition  thereto;  now, 

on  motion  of  A.  T.,  attorney  for  : 

Ordered,  that  said  bail  [naming  them],  of  said  defendant 
Y.  Z.,  be  and  they  are  hereby  exonerated  and  discharged  from  all 
liability. 

[^Date.]  \_8ignature  of  judge  with  initials  of  title.] 

FORM  No.  986. 

Affidavit  of  debtor  to  move  for  exoneration  of  bail,  who  have  been  sued,  and 
have  surrendered  after  their  time  to  answer  has  expired.s 

[Title  of  court  and  action  against  the  hail.] 
[Venue.] 

Y.  Z.,  being  duly  SAVorn,  says : 

I.  That  he  is  one  of  the  above-named  defendants  herein. 

II.  That  this  action  is  brought  upon  an  undertaking  duly  given 
upon  defendant's  arrest  upon  an  order  of  arrest  granted  in  an 
action  in  [this]  court,  wherein  said  plaintiff  was  plaintiff,  and 
this  deponent  was  defendant,  and  which  was  brought  for  [indi- 
cating that  it  was  not  replevin]. 

III.  That  deponent  is  informed,  since  this  action  was  com- 
menced, that  an  execution  in  said  action  against  deponent's  per- 
son was  issued  and  returned  "  not  found." 

^  Under  N.  Y.  Code  Civ.  Pro.,  §  592,  bail  was  given ;  unless  they  have  been 

application   for   this   order   is   to   be  sued.     See  notes  to  lollowing  Forms, 

made    (upon  notice  to  plaintiff's  at-  7N.  Y.  Code  Civ.  Pro.,  §  592. 

torney)  to  a  judge  of  the  court  or  tho  8  The  motion  should  be  made  and 

county  judge  of  the  county  where  the  the  papers  entitled  in  the  action  on 

action  is  triable.  the  undertaking.     Phelps  v.  Hall,   5 

6  Entitle  in  the  action  in  which  the  Johns.  367;  Pell  v.  Jadwin,  3  Johns. 

448;  Barker  v.  Russell,  11  Barb.  303. 
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IV.  That  deponent  had  no  knowledge  or  information  of  the 
same,  before  the  commencement  of  the  action,  and  never  tried  to 
evade  the  same ;  and  deponent  was  invariably  at  his  home  or  place 
of  business  in  this  city. 

Y.  That  this  action  was  commenced  about  ,  , 

19  [here  set  forth  excuse  fpr  not  surrendering  before  the  expira- 
tion of  the  time  to  answer'].^ 

VT.  That  upon  the  day  of  ,  19     ,  the  defend- 

ants, E.  and  D.,  who  were  deponent's  sureties  on  said  undertaking, 
duly  surrendered  and  delivered  deponent  into  the  custody  of  the 
sheriff  of  the  county  of  ,  to  whom  said  order  of  arrest- 

and  execution  was  issued,  and  to  whom  said  undertaking  was 
given ;  and  this  deponent  is  now  in  said  sheriff's  custody  as  afore- 
said. 

[^Jurat.]  [Signature.] 

[Annex  corroborating  affidavits,  also  showing  date  of  answer- 
ing, and  the  nature  of  defense  j  and  add  certificate  of  sheriff  thai 
defendant  is  in  custody j  and  move^  at  Special  Term,  on  notice;  see 
■N.  Y.  Code  Civ.  Pro.,  §  601.] 

FORM  No.  987. 
Order  giving  bail  leave  to  surrender  after  answer. 

At  a   Special   Term    [etc.,  as  in 
Form   820   of  this  volume']. 
[Title  of  action  against  bail.] 

Upon  reading  and  filing  the  affidavits  of  C.  D.,  the  defendant 
Y.  Z.,  verified  the  day  of  ,  19     ,  and  the  sheriff's 

certificate,  dated  the  day  of  ,  19      [and  proof  of 

due  service  of  notice  of  motion  —  or,  of  the  order  to  show  cause 
granted  herein],  and  after  hearing  T.  Z.,  of  counsel  for  the  de- 
fendants, for  the  motion,  and  A.  T.  for  the  plaintiff  [or,  no  one 
appearing],  in  opposition,  and  due  deliberation  being  had;  now, 
on  motion  of  T.  Z.,  attorney  for  : 

9  If    the    application    for    leave    to  Unless  some  excuse  for  the  failure 

surrender  is  made  after  answer,  state  to  surrender  the  principal  is  shown, 

in  the  affidavit  that  bail  has  not  been  the  motion  will  be  denied.     Denny  ». 

indemnified.  Mills  v.  Hildreth,  7  Hun,  Blumenthal,    8   Misc.   544,   28   N.  Y. 

298;  again,  17  Hun,  297  {appeal  from  Supp.  744;  Douglass  v.  Haberstro,  21 

7  Hun,  dismissed  in   81.  N.  Y.   91)  ;  Hun,  320,   8  Abb.  N.  C.  230,  appeal 

Bank  of  Geneva  v.  Reynolds,  12  Abb.  dismissed,  82  N.  Y.  572. 
Pr.  81,  20  How.  Pr.  18. 
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Ordered,  that  the  defendants  O.  D.  and  E.  F.  have 
days  from  [_the  date  of  service  of  their  answer~\  in  which  to  sur- 
render the  said  Y.  Z.  into  the  custody  of  the  sheriff  of  the  [city 
and]  county  of  ,  upon  the  order  of  arrest  and  execution 

issued  against  the  body  of  said  Y.  Z.,  at  the  suit  of  plaintiff  in 
this  action  against  him.-^** 

Enter:   \_signature  of  judge  hy  initials  of  name  and  title.} 

FORM  No.  988. 
Affidavit  to  move  for  enlargement  of  time  to  surrender. 

[Title  of  court  and  action}^] 
IVenue.} 

C.  D.,  being  duly  sworn,  says: 

I.  That  he  is  one  of  the  bail  of  the  defendant  Y.  Z.  in  this 
action ;  that  said  Y.  Z.  was  arrested  about  the  day  of  , 
19  ,  by  virtue  of  an  order  of  arrest,  on  the  ground  that  \Jiere 
state  ground  of  arrest,  so  as  to  show  that  it  was  not  concealing  a 
chattel,  etc.}  ;  and  that  on  the  day  of  ,  19  ,  the 
deponent  [and  E.  F.]  became  bail  for  said  defendant  by  giving 
an  undertaking  of  which  a  copy  is  hereto  annexed. 

II.  [Here  state  excuse  for  not  having  surrendered  in  season  — 
e.  g.,  sickness  of  hail,^^  mistake  as  to  time,  or  collusion  of  the 
creditor  with  the  debtor — and  specify  what  means,  if  any,  the 
bail  took  at  any  time  to  ascertain  where  the  principal  was,  and  to 
effect  Ms  surrender.'} 

III.  [State,  if  practicable,  facts  showing  that  a  surrender  is 
possible.} 

IV.  That  no  action  has  been  commenced  against  the  bail,  as 
deponent  is  informed  and  believes  [or  if  application  is  made  after 
answer,  state  excuse  for  delay}. 

[Jurat.}  [Signature.} 

10  As    to    terms    for    allowing    sur-  H  If  an  action  has  been  commenced 

render    after    answer,    see    Bank    of       against  this  bail,  this  motion  will  be 
Geneva  v.  Reynolds,  12  Abb.  Pr.-  81 ;       made  in  the  new  action,  and  will  ask 
Warren    Mfg.    Co.    v.    Christern,     1       relief  upon  payment  of  the  costs. 
Monthly    L.    Bui.    21 ;    Douglass    v.  12  Baker  v.  Curtis,  10  Abb.  Pr.  279. 

Haberstro,  21  Htm,  320,  8  Abb.  N.  C. 
230,  59  How.  Pr.  194  (appeal  dis- 
missed in  82  N.  Y.  572). 
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FORM  No.  989. 
Notice  of  motion  for  enlargement  of  time  to  surrender. 

lAs  in  Form  No.  815,  substituting  for  the  words  between  the  f 

and  t :]  that  the  undersigned  bail  of  the  defendant  Y.  Z.  in  this 

action  have  days  further  time  to  surrender  him  to  the  sheriff 

in  their  exoneration: 

FORM  No.  990. 

Affidavit  to  move  for  exoneration  of  bail  on  death  or  imprisonment  of  prin- 

cipal.i3 

[Title  of  court  and  action}*^ 
[Venue.] 

C.  D.,  one  of  [or,  and  E.  F.]  the  bail  for  the  defendant  Y.  Z. 
in  this  action  [or,  if  in  previous  action,  state  it  as  in  Form  986], 
being  duly  [and  severally]  sworn  [each  for  himself],  says: 

I.  That  judgment  vpas  obtained  and  docketed  in  this  [or,  said] 
action  against  said  Y.  Z.  on  or  about  the  day  of  , 
19  ,  and  that  an  execution  in  due  form  was  duly  issued  there- 
upon on  the             day  of                  ,  19     . 

II.  That  [after  the  issuing,  and  before  the  return  of  the  said 
execution,  and]  on  or  about  the  day  of  ,  19  ,  the 
said  defendant  died  at  *^  [or,  if  imprisoned,  allege  it  — 
e.  g.,  as  in  Form  No.  986]. 

[Jurat.]  [Signature.] 

FORM  No.  991. 

Order  exonerating  bail  on  death  or  imprisonment  of  principal.16 

[Caption   {court  order),  and  recitals,  as  in  Form  820  of  this 
volume.] 

Oedeeed,  that  said  bail  [naming  them],  of  said  defendant 
Y.  Z.,  be  and  they  are  hereby  exonerated  and  discharged  from  all 
liability  [if  action  begun  against  the  bail  upon  paying  to  the 
plaintiff  above  named  or  his  attorney,  within  days"  after 

service  of  this  order,  the  costs  and  expenses  [eic.^^]. 

Enter:  [signature  of  judge  by  initials  of  name  and  title.] 

13  The  application  is  too  late  after  §  601,  this  order  is  made  by  the  court 
the  bail  has  become  charged.  Hissong  in  which  an  action  against  the  bail  is 
V.  Hart,  39  N.  Y.  Super.  Ct.  411.  pending. 

14  See  note  to  Form  986.  If  further  time  is  given,  the  appli- 

15  Presumptive  proof  of  the  death  cation  must  be  on  notice. 

of  their  principal  entitles  the  bail  to  17  Code    Civ.    Pro.,    §    601.    As   to 

exoneration.      Merritt    v.    Thompson,  length  of  time,  and  as  to  enforcing 

1  Hilt.  550  (where  principal  has  gone  conditional    order,    see    volume    I,   p. 

to  sea  and  not  been  heard  from  for  a  231. 

considerable  time).  18 The  terms  are  in  the  discretion 

16  Under    N.    Y.    Code    Civ.    Pro.,  of  the  court. 
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CHAPTER   IX. 

INTERLOCUTORY  PROCEEDINGS  PECULIAR  TO  DIVORCE. 

FORMS. 

I.    Next  friend.  1003.  Affidavit  to  obtain  order  for  se- 

992.  Petition  to  authorize  next  friend      ,„„,        questration  and  receiver. 

of  infant,  idiot  or  lunatic,  to      1°"^-  ^^'^^.'^  ^°^  sequestration  and  re- 
sue  to  annul  marriage.  AffiJ^^^^J     i.  Ui.    •  J 

993.  Order   allowing   next   friend  to      ^^'^^-  ^^davit    to     obtain    order    to 

sue  to  annul  marriage.  s^°^^'     '^^"fe     why     husband 

should   not   be   punished   for 
not  paying  alimony. 
II.    Alimony  and  counsel  fee.  1006.  Order  to  show  cause  thereon. 

994.  Affidavit  for  alimony  and  coun-       ^O"''-  O''^^*'^'     adjudging    husband     in 

sel  fee  by  wife,  plaintiff.  contempt  for  failure  to   pay 

995.  The  same,  pending  appeal.  ^„„^    _  alimony. 

996.  Petition  for  alimony  and  coun-       ^^^^-  O'"'^^''   of   arrest   m   divorce   or 

sel  fee  by  wife,  defendant.  separation. 

997.  Notice   of  motion,   or   order  to  _^_      „ 

show  cause,  for  alimony.  I"-    Custody  of  childeen. 

998.  Order  directing  reference  as  to       1009.  Affidavit  upon  motion  for  cus- 

counsel  fee  or  alimony,  or  both.  tody  of  minor  children. 

999.  Order  to  pay  alimony  and  coun-       1010.  Order  to  show  cause  why  plain- 

sel  fee.  tiff  should  not  have  custody 

[1000-2.  Special  clauses   siich  as  are  of    children,    and    meanwhile 

sometimes  inserted  in  order  to  pay  forbidding  their  removal,  and 

alimony  and  costs.]  allowing  plaintiff  to  see  them. 

1000.  If  the  allowance  dates  back.  1011.  Order  awarding  the  custody  of 

1001.  Stay  of  proceedings.  children     to     mother,     with 

1002.  Condition.  special  directions. 

I.   Next  Feiend. 

FORM  No.  992. 
Petition  to  authorize  next  friend  of  infant,  idiot,  or  lunatic  to  sue  to  annul 

marriage.i 

To  the  court.^ 

The  petition  of  M.  N.  shows: 

I.  That  A.  B.,   [otherwise  called  A.  Z.,J  is  an  infant,  of  the 
age  of  years  on  the  day  of  last  \_or,  an  idiot 

—  or,  a  lunatic  —  and  if  so  adjudged,  state  inquisition,  as  in 
Vol.  I,  Form  337;  or  otherwise,  make  a  brief  presentation  of  his 
mental  condition,  according  to  the  factl. 


1  See  volume  I,  p.  306,  as  to  Peti-  2  The  application  is  not,  as  in  the 

tions  generally.  ease   of   a  guardian  ad  litem,  to  be 

As  to  similar  applications  in  other  made  to  a  judge  out  of  court,  but  to 

eases    than    divorce,    see    volume    I,  the    court.      N.    Y.    Code    Civ.    Pro., 

Chapter  II,  Article  VIII.  §§  1744,  1748. 

84 
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II.  That  said  A.  B.  resides  at  [stating  facts  as 
thus^  with  your  petitioner,  who  is  her  aunt,  and  both  the  parents 
of  said  A.  B.  are  dead.  The  only  other  relatives  of  said  A.  B. 
within  this  State  are  C.  B.  and  D.  B.,  her  cousins,  who  reside  at 
No.              street,  in  the  city  of              .* 

III.  On  information  and  belief,  that  on  or  about  the 

day  of  last,  at  ,  the  form  of  marriage  was  gone 

through  between  said  A.  B.,  otherwise  called  A.  Z.  and  Y.  Z.,  of 
;  that  the  said  ,  was  then  under  the  age  of  legal 

consent,  to  wit:  only  years  of  age;  that -deponent's  in-  " 

formation  is  derived  from  statements  made  to  her  by  said  A.  B., 
and  the  record  of  said  marriage  of  which  a  certified  copy  is  hereto 
annexed  [or  otherwise ;~\  that  the  parties  to  said  supposed  mar- 
riage have  not  at  any  time  since  said  attained  the  age  of 
legal  consent,  freely  cohabited  as  husband  and  wife.* 

[Or  in  case  of  lunatic  or  idiot  —  that  the  said  was  then 

and  ever  since  an  idiot  —  or,  lunatic  as  aforesaid,  and  has  never 
since  been  restored  to  a  sound  mind,  but  said  lunacy  still  con- 
tinues and  said  Y.  Z.  is  still  living.^] 

IV.  [State  any  further  facts  rendering  an  action  desirable;  or 
annex  and  refer  to  proposed  complaint.^ 

V.  [If  application  is  ex  parte,  or  order  to  show  cause  is  asked, 
as  in  Form  816  or  817  of  this  volume.^ 

Wheeefoee,  your  petitioner  prays  this  court  to  allow  her  to 
bring  an  action  to  annul  said  supposed  marriage  on  the  grounds 
aforesaid,  and  for  such  other  or  further  relief  as  to  the  court  may 
seem  just. 

[Date.]  [Signature.] 

[Verification,  as  in  Form  821  of  this  volume.] 
[Consent  of  proposed  next  friend  if  the  foregoing  petition  is 
made,  not  hy  him  hut  by  a  third  person,  as  in  Vol.  I,  Form  341, 
substituting  "  next  friend  "  for  "  guardian  ad  litem."] 
[AcJcnowledgment,  as  in  Form  822  of  this  volume.] 
[Affidavit  of  proposed  next  friend  to  his  competency,  if  re- 
quired by  the  court,  as  in  Vol.  I,  Form  342,  substituting  "  next 
friend  "  for  "  guardian  ad  litem."] 


3  Sufficient  should  be   stated  as  to  4  N.  Y.  Code  Civ.  Pro.,  §  1744. 

relatives   to   guide   the   discretion   of  B  N.  Y.  Code  Civ.  Pro.',  §  IHs! 

the  court  in  directing  what  notice,  if 
any,  should  be  givfen.  For  notice,  see 
volume  I,  pp.  322,  323. 
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FORM  No.  993. 
Order  allowing  next  friend  to  sue  to  annul  marriage.s 

At  a  Special  Term  [etc.,  as  in  Form 
820  of  this  v.olume']. 


In  the  Matter  of  the   Application 

of 

M.  IST.,  for  leave  to  sue  as  next 
friend  of  A.  B.,  an  infant,  to  an- 
nul a  marriage  between  said  A.  B. 
and  Y.  Z. 

On  reading  and  filing  the  annexed  petition  of  M.  N.,  verified 
the  day  of  ,   19      [and  the  consent  of  C.  D.,  to 

serve  as  next  friend  as  hereinafter  provided  dated  and  acknowl- 
edged the  day  of  ,  19  ],  and  proof  of  due  notice 
of  this  motion  given,  pursuant  to  the  direction  of  the  court,  to 
C.  B.  and  D.  B.,  by  its  order  dated  and  entered  herein  on  the 
day  of  ,  19  ;  and  after  hearing  A.  T.,  of  counsel 
for  the  petitioner,  and  no  one  appearing  in  opposition;  and  due 
deliberation  having  been  had;  now,  on  motion  of  A.  T.,  attorney 
for  the  petitioner: 

Oedeeed,  that  said  M.  IT.  is  hereby  allowed,  as  next  friend  of 
A.  B.,  of  ,  an  infant  \_or,  idiot — or,  lunatic],  to  main- 

tain an  action  to  annul  the  marriage,  or  supposed  marriage,  be- 
tween said  A.  B.  and  Y.  Z.'' 

Enter:  [signature  of  judge  hy  initials  of  name  and  title.] 

II.  Alimony  and  CotrNSEL  Feb. 

FORM  No.  994. 

Affidavit  upon  motion  for  alimony  and  counsel  fee  by  wife,  plaintifC.s 

[Title  of  court  and  action.] 

[Venue.] 
A.  B.,  the  plaintiff  above  named,  being  duly  sworn,  says : 
I.  That  this  action  is  brought  against  the  defendant  for  an 

8  This    action    by    next   friend,    or  to  be  brought  by  the  next  friend  must 

parent,  cannot  be   defeated  by   proof  be  made  a  party  to  the  action.     Fero 

of  the  infant's  infidelity.     Sloeum  v.  v.  Fero,  62  App.  Div.  470,  70  N.  Y. 

Sloeum,  37  Misc.  143,  74  N.  Y.  Supp.  Supp.  472  (sustaining  demurrer  upon 

447.  ground  of  defect  of  parties )  ;  Wood  v. 

Although  this  is  a  court  order,  a  Baker,  43  Misc.  310,  88  N.  Y.  Supp. 

motion  to  vacate  may  only  be  made  854   (refusing  judgment  upon  default 

to  a  court  held  by  the   same  judge.  because  of  non- joinder) . 
Code  Civ.  Pro.,  §  1755.  s  The  amount'  of  alimony  and  coun- 

7  The  spouse  for  whom  the  action  is  sel  fee  should  be  determined  upon  a 
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absolute  divorce  and  judgment  dissolving  the  marriage  between 
them  for  the  defendant's  adultery  \_or,  for  a  limited  divorce  or 
judgment  of  separation  between  them  for  defendant's  cruelty  — 
or  otherwise'],^  as  more  fully  appears  by  the  complaint^"  hereto 
annexed  *  \_and  if  the  complaint  is  unverified,  may  add:  all  the 
allegations  of  which  are  true  to  the  knowledge  of  deponent,  ex- 
cept such  as  are  stated  on  information  and  belief,  and  those  she 
is  informed  and  believes  are  trtie,  as  shown  by  the  annexed  affi- 
davits of  ].-'^ 

II.  That  the  action  has  been  actually  commenced^^  by  the  ser- 
vice, on  defendant  [personally],  on  the  day  of  , 
19  ,  of  the  summons  and  complaint;  \ln,ere  state  condition  of 
cause,  as  thu^:~\^^  that  defendant  has  not  answered  nor  demurred 
[or  if  he  has  answered  denying  the  charges']  ;  that  defendant  has 
appeared  and  answered,  denying  several  material  allegations  of 
the  complaint;  that  all  said  allegations  are  nevertheless  true. 
[Set  forth  facts  in  detail  showing  good  cause  for  hringing  the, 
action,  unless  verified  complaint  is  presented '  as  sufficient  evi- 


consideration  of  the  difficulty  of  es- 
tablishing the  action,  probable  ex- 
pense, and  husband's  financial  condi- 
tion. Patterson  v.  Patterson,  4  App. 
Div.  146,  38  N.  Y.  Supp.  637.  There- 
fore these  matters  should  be  fully 
covered  in  the  moving  papers.  No 
evidence  need  be  furnished,  however, 
to  enable  the  amount  of  the  counsel 
fee  to  be  fixed.  De  Llaniosas  v.  same, 
62  N.  Y.  618.  The  application  is  to 
be  made  as  a  motion  in  the  action, 
and  not  by  instituting  a  proceeding 
by  petition.  Kirseh  v.  Kirsch,  18 
N.  Y.  Supp.  447. 

9  Various  Special  Term  decisions  re- 
fusing to  award  temporary  alimony  in 
actions  for  separation,  and  relegating 
the  wife  to  an  application  to  a  police 
magistrate  have  been  over-ruled  by 
Wiegand  v.  Wiegand,  103  App.  Div. 
42,  92  N.  Y.  Supp.  679,  34  Civ.  Pro. 
186. 

The  court  has  power,  incident  to 
its  jurisdiction  to  annul  a  marriage 
for  its  original  infirmity,  to  grant  a 
counsel  fee  and  temporary  alimony  in 
a  husband's  action  to  annul  a  mar- 
riaEte.  Higgins  v.  Sharp,  164  N.  Y.  4; 
Griffin  v.  Griffin,  47  N.  Y.  134. 

But  such  applications  cannot  be 
granted  in  a  wife's  action.  Jones  v. 
Brinsmade,  183  N.  Y.  258. 


A  parent  or  next  friend  suing  for 
the  annulment  of  the  marriage  of  an 
infant,  idiot  or  lunatic,  cannot  be  re- 
quired to  pay  alimony  or  counsel  fee 
to  the  defendant  wife.  Stivers  v. 
Wise,  18  App.  Div.  316,  46  N.  Y. 
Supp.  9. 

10  The  application  may  be  made  be- 
fore a  copy  of  the  complaint  has  been 
served,  yet  in  such  case  the  affidavit 
must  allege,  in  substance,  all  the  facts 
necessary  to  make  a  good  complaint  in 
the  action.  If  the  action  is  for  adul- 
tery, omitting  to  show  in  the  affidavit 
when  and  where  the  defendant  com- 
mitted adultery,  precludes  the  court 
from  granting  the  order.  Whitney  v. 
Whitney,  22  How.  Pr.  175.  And  since 
plaintiff  is  incompetent  as  a  witness, 
the  moving  papers  should  show  that 
competent  proof  of  the  offense  exists. 

11  If  the  complaint  is  not  presented, 
allege  both  the  marriage  and  the  facts 
constituting  the  cause  of  action. 

12  Weishaupt  v.  Weishaupt,  27  Wis. 
621;  Hollerman  r.  Hollerman,  1  Barb. 
64 ;  Biasell  v.  Bissell,  Id.  430,  3  How. 
Pr.  242;  Desbrough  v.  Desbrough,  29 
Hun,  592. 

13  Van  Wormer  v.  Van  Wormer,  57 
Hun,  496,  11  N.  Y.  Supp.  247  (coun- 
sel fee  for  a  second  trial  may  be  al- 
lowed after  a  disagreement). 
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dence;^^  *  in  absolute  divorce  annex  affidavits  establishing  de' 
fendant's  adultery,  and  the  jurisdictional  fact  of  the  residence  of 
plaintiff  when  necessary. 1^*^ 

t  III.  That  said  [hushand]  has  left  deponent  and  ceased  to  pro- 
vide for  her  support^^  [and  that  of  the  children  of  said  mar- 
riage], and  your  petitioner  is  [wholly]  destitute  of  the  means  of 
supporting  herself  [and  said  children],  pending  this  action,  and 
carrying  on  this  action.  §,  and  defraying  the  costs  and  expenses 
attending  the  same  [that  the  only  property  or  income  which  she 
has,  is:  here  state  it;^^  and  if  there  are  children  of  the  marriage, 
dependent  on  her,  state  facts^'^  concerning  theni]. 

IV.  That  the  said  [husband']  has  [real  estate  and  personal] 
property  to  a  large  amount,  and  amply  sufBcient  to  enable  him  to 
pay  therefrom,  to  deponent,  such  sums  as  may  be  necessary  for 
the  above-mentioned  purposes  [state  details,  as  thus:]  that  in  par- 
ticular said  defendant  has  $3,000  now  in  bank,  and  owns  a  house 
and  lot,  No.  street  in  ,  worth,  over  and  above 

incumbrances,  the  sum  of  $10,000,  and  is  the  owner  of  other 
property  consisting  of  [describe]  to  the  value  of  more  than 
dollars  [if  of  a  character  requiring  peculiar  knowledge  to  state 
value,  annex  affidavit  of_  competent  person]  ;  that  defendant  is  a 
[physician  in  active  practice]  and  that  his  net  annual  income  is 
about  dollars  [add,  also,  any  other  facts  which  hear  on  the 

question  of  his  ability  to  pay  and  the  grade  of  living  to  which 
plaintiff  was  accustomed  luhile  supported  hy  him]. 

14  See  note  12.    A  fair  presumption  Maxwell   v.    Maxwell,    28    Hun,    566. 

of  the  fact  of  marriage  should  be  made  Alimony  denied  where  in  action  for 

out,  if  the  marriage  is  denied.    Brink-  separation  the  wife  was  living  with 

ley  V.  Brinkley,  50  N.  Y.  184,  10  Am.  husband.      Smith   v.    Smith,   92   App. 

E.  460;  Smith  v.  Smith,  61  Iowa,  138;  Div.  442,  87  N.  Y.  Supp.  137. 

Collins  V.  Collins,  80  N.  Y.  1 ;  York  v.  16  If    wife    has    separate    property, 

York,  34  Iowa,  530;  and  see  Herforth  alimony    may    be    awarded    only    if 

V.  Herforth,  2  Abb.  Pr.    (N.  S.)    483,  necessary.       Merritt    v.    Merritt,    99 

489.  N.  Y.  643 ;  Collins  v.  Collins,  80  N.  Y. 

l*a  As  plaintiflF  is  herself  ineompe-  1 ;  Richardson  v.  same,  94  N.  Y.  Supp. 

tent  to  prove  either.     Wood  v.  Wood,  582.    But  the  wife's  inability  to  sup- 

6i.  App.  Div.  96,  70  N.  Y.  Supp.  72;  port  herself,  and  the  husband's  ability 

Hodge  V.  Hodge,  90  App.  Div.  611.  to  pay  are  necessarily  established  be- 

If  the   adultery  is   charged  on   in-  fore  alimony  may  be  awarded.     Poil- 

formation  and  belief,   and   is   denied  Ion  v.  Poillon,  75  App.  Div.   536,  78 

positively,    alimony    will    be    denied.  N.  Y.   Supp.   323. 

Downing  v.   Downing,    23  App.   Div.  17  If  alimony  is  sought  to  cover  past 

559,  48  N.  Y.  Supp.  727.  expenses,  state  necessity;   see  Beadle- 

IsBoubon  V.  Boubon,  3  Robt.  715;  ston   v.    Beadleston,    103   N.   Y.    402; 

Collins  V.  Collins,   80  N.  Y.   1;   pre-  s.  c,  4  Centr.  Rep.  537,  rev'g  39  Hun, 

vious  decision   in   s.   c,  71   id.  269;  658. 
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V.  [//  an  order  do  show  cause  is  ashed,  state  as  to  reason,  and 
previous  application;  ^*  see  Forms  816  and  817  of  this  volume.'] 

Whebefore,  deponent  prays  that  an  order  be  made  requiring 
said  [husband]  to  pay  her  a  reasonable  sum  for  her  support  and 
maintenance  [and  that  of  the  aforesaid  children],  during  the 
pendency  of  this  action/'^  and  such  sums  as  may  be  necessary  to 
enable  her  to  carry  on  this  action,  §  and  to  defray  the  necessary 
costs  and  expenses  thereof ;  ^°  and  for  such  other  and  further  07:der 
as  may  be  just.^^ 

[Jurat.]  [Signature.] 

[Notice  of  motion  or  order  to  show  cause.  Form  997.] 

FORM  No.  995. 
The  same;  application  pending  appeal.22 

[Title  of  court  and  cause.] 
[Venue.] 

A.  B.,  being  duly  sworn,  says  that  she  is  the  [plaintiff]  in  this 
action. 

That  heretofore  and  on  the  day  of  ,   19     ,  a 

judgment  of  [separation]  was  duly  rendered  herein  in.  favor  of 


18  If    a    previous    application    was  children  be   desired,   it  must  be  spe- 
denled,    show    a    change    of    cireum-  cifioally   asked.      Wood   v.   Wood,   61 
stances  warranting  a  different  deter-  App.  Div.  96,  70  N.  Y.  Supp.  72. 
mination.      Simonds    v.    Slmonds,    57  22  No  allowance  for  counsel  fee  will 
Hun,  290,  10  N.  Y.  Supp.  606.  be  made  to  the  plaintiff  wife  who  has 

19  Only  for  future  support.  Thrall  recovered  judgment  in  her  favor,  but 
V.  Thrall,  83  Hun,  188,  31  N.  Y.  Supp.  who  desires  to  appeal  therefrom. 
591.  But  by  common  practice  dating  Winkemeier  v.  Same,  11  App.  Div. 
from  the  commencement  of  the  action.  201,  42  N.  Y.  Supp.  588. 

Past    expenses    may    be    included    in  Where  the   defendant  husband  ap- 

final   judgment   of    separation.     Per-  peals  from  a  judgment  of  separation, 

cival  V.  Percival,  124  N.  Y.  637.  an  award  of  temporary  alimony  and 

20  No  counsel  fee  can  be  allowed  in  counsel  fee  is  proper,  although  no 
final  judgment  ( Atherton  v.  Atherton,  award  was  made  pendente  lite  and  the 
82  Hun,  179,  31  N.  i.  Supp.  977)  and  husband  has  effected  a  stay  by  giving 
no  more  than  taxable  costs.  Lonsdale  an  undertaking.  Haddock  v.  Haddock, 
V.  Lonsdale,  41  App.  Div.  224,  58  75  App.  Div.  565,  78  N.  Y.  Supp.  304, 
N.  Y.  Supp.  532.  Allowance  for  past  12  Anno.  Cas.  14.  So,  where  a  similar 
services  and  expenses  refused  (Emer-  stay  has  been  effected,  pending  an 
son  V.  Emerson,  26  N.  Y.  Supp.  292),  appeal  to  the  U.  S.  Supreme  Court, 
unless  shown  necessary  in  order  that  Haddock  v.  Haddock,  109  App.  Div. 
wife  may  further  prosecute  or  defend.  502,  96  N.  Y.  Supp.  522. 
McCarthy  v.  same,  137  N.  Y.  500;  Counsel  fee  and  expense  of  prepar- 
Beadleston  v.  same,  103  N.  Y.  402;  ing  appeal  record  allowed  pending  ap- 
Poillon  V.  Poillon,  75  App.  Div.  536,  peal  by  wife  from  judgment  of  divorce 
78  N.  Y.  Supp.  323.  against  her.     Halsted  v.  Halsted,  11 

21  Should  an  award  of  custody  of  Misc.  592,  32  N.  Y.  Supp.  1080. 
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the  plaintiff,  -wherein  defendant  was  adjudged  to  pay  alimony  at 
the  rate  of  $  per  week,  and  costs  amounting  to  $ 

That  a  certified  copy  of  said  judgment  is  hereunto  annexed. 

That  on  the  day  of  ,  19     ,  defendant  duly  ap- 

pealed from  said  judgment  to  the  Appellate  Division,  and  gave  an 
undertaking  as  required  by  law  to  procure  a  stay  of  proceedings 
under  said  judgment.  That  defendant  has  not  complied  with  said 
judgment,  either  by  the  payment  of  alimony  or  of  costs. 

[Allege  circumstances  disclosing  plaintiff's  necessity  for  im- 
mediate payments  of  alimony^^  and  an  alloiuance  of  counsel  fee 
upon  the  appeal.^ 

\_If  judgment  for  divorce  has  been  rendered  against  the  wife, 
allege  facts  showing  that  appeal  is  meritorious.^^*" 

FORM  No.  996. 
The  same;  for  alimony  and  counsel  fee  by  wife,  defendant.25 
[Commencement  as  in  preceding  Form.] 

I.  That  the  plaintiff,  A.  B.,  has  commenced  an  action,  by  the 
service  of  a  summons  and  complaint  on  deponent,  to  obtain  a 
judgment  annulling  the  marriage  between  him  and  the  deponent^** 
[or  otherwise,  as  in  I  of  Form  994]  ;  and  that  deponent  has 
answered,  denying  under  oath  all  the  material  allegations  in  said 
complaint,  except  the  allegation  as  to  the  marriage  between  this 
defendant  and  said  plaintiff.*  [Elaborate  the  denials  as  con- 
tained in  the  answer,  and  especially  deny  the  allegation  of 
adultery;  ^'^  may  annex  corroborating  affidavits,  particularly  that 
of  alleged  co-respondent']!^'^ 

[Conclude  as  in  Form  940  from  the  t,  at  beginning  of  III;  but 
at  the  §§,  substitute  the  luords  "  her  defense  "  for  "  this  action."] 

23  The   sum  so  paid  should  be   or-  The   court   will    not   determine  the 

dered  credited  upon  the  judgment  in  merits   of  the  action  on  the  motion, 

ease   of   aflBrmance.     McBride   v.   Mc-  Hawley  v.  Hawley,  95  App.  Div.  274, 

Bride,    119    N.    Y.    519;    Haddock   v.  88  N.  Y.  Supp.  606. 

Haddock,  supra.  26  See  note  9  to  Form  994. 

24Halsted  v.  Halsted,  supra.  2T  Whpre    adultery   charged    is   not 

25  Counsel    fee    should    be    allowed  denied   by   the   wife,   the   application 

unless  it  is  clear,  beyond  reasonable  should  be   denied.      Miller   v.   Miller, 

doubt,   that   the   husband's   action   is  27  Misc.  758,  59  N.  Y.  Supp.  473;  or 

well  founded.     Boesenberg  v.  Boesen-  if  the  charge  is  evasively  met.     Petee 

berg,  50  App.  Div.  622,  63  N.  Y.  Supp.  v.  Petee,  19  N.  Y.  Supp.  311. 

770;   Dean  v.  Dean,  48  Misc.   149,  96  28  The  court  gives  little  weight  to 

N.  Y.  Supp.  472;   Friekel  v.  Frickel,  the  affidavit  of  a  man  who  swears  to 

4   Misc    382     24   N.    Y.    Supp.   483 ;  intercourse  with  the  wife.    See  Glaser 

(Johen    V.    Cohen,    11    Misc.    704,    32  r.  Glaser,  36  Misc.  231,  73  N.  Y.  Supp. 

N.  Y.  Supp.   1082,  1  Anno.  Cas.  226.  284. 
The  husband's  poverty  is  not  a  com- 
plete answer  to  the  application.    Id. 


1336  Abbott's  peacticb  ajstb  forms. 

FORM  No.  997. 
Notice  of  motion,  or  order  to  show  cause,  for  alimony. 

\^As  in  Form  815  or  818,  substituting  for  the  italic  clause  be- 
tween the  I  and  the  If:]  that  the  defendant  [or,  plaintiff]  pay  the 
plaintiff   [or,  defendant]   the  sum  of  dollars  monthly  [or, 

weekly]  for  her  support  [and  the  education  and  maintenance  of 
the  children,  in  said  affidavit  mentioned] ,  during  the  pendency  of 
this  action  [dating  from  the  commencement  thereof  on  the 
day  of  ,  19     ],  and  the  sum  of  dollars  as  a  counsel 

fee  and  to  enable  her  to  defray  the  costs  and  expenses  of  the  said 
action  [or,  her  defense  to  said  action],  and  for  such  other  and 
further  relief  as  may  be  just. 

FORM  No.  998. 
Order  directing  reference  as  to  counsel  fee  or  alimony,  or  botli.29 

[Caption  (court  order)  and  recitals,  according  to  the  circum- 
stances; see  Form  820  of  this  volume.^  Oedeeed,  that  it 
is  referred  to  E.  F.,  Esq.,  who  is  hereby  appointed  referee  for  the 
purpose,  to  inquire  and  report  [whether  alimony  should  be 
granted,  and  if  so]  what  is  a  reasonable  sum  to  allow  said  [wifel 
for  her  support  [and  the  education  and  support  of  the  children  of 
the  marriage]  during  the  pendency  of  this  action  and  from  what 
time,  and  the  times  and  manner  for  payment  [and  what  security, 
if  any,  should  be  required  —  and  what  sum  should  be  allowed  for 
counsel  fee  and  other  costs  and  expenses  of  this  action.^"] 

Enter:  [signature  of  judge  by  initials  of  name  and  title."] 

FORM  No.  999. 
Order  to  pay  alimony  and  counsel  fee.si 

[Caption  {court  order),  and  recitals,  see  Form  820  of  this 
volume.]  Oedeeed,  1.  That  [defendant]  pay  to  [plaintiff's] 
attorney  the  sum  of  dollars  hereby  allowed  as  counsel  fee^^, 

29  See  Gerard  v.  Gerard,  2  Barb.  Weber,  93  App.  Div.  149,  87  N.  Y. 
Ch.  73;  Ward  v.  Ward,  21  N.  Y.  Supp.       Supp.  519. 

795.  The  estate  of  a  deceased  husband  is 

30  Or  may  award  counsel  fee  and  not  liable,  either  for  alimony  or  un- 
refer  question  of  alimony.  Brennan  paid  counsel  fee.  Johns  v.  Johns,  44 
V.  Brennan,  19  Wkly.  Dig.  342.  A  App.  Div.  533,  60  N.  Y.  Supp.  865; 
reference  should  only  be  directed  upon  Kellogg  v.  Stoddard,  89  App.  Div.  134, 
particular  necessity  therefor.  84  N.  Y.  Supp.  1015;  Wilson  v.  Hin- 

31  This  order  cannot  be  enforced  by  man,  182  N.  Y.  408. 

execution,  nor  can  supplementary  pro-  32  The  order  may  direct  money  to 

ceedings  be  based  upon  it.     It  roust  be  applied  to  a  specific  purpose,  such 

be  enforced  through  sequestration,  or  as  referee's  fees,  instead  of  directing 

contempt     proceedings.       Weber     v.  that  it  be  used  for  the  purposes  of 


PKOCEEDINGS  IN  DIVORCE. ALIMONY  AND  COUNSEL  FEE.       133Y 

[in  weekly  instalments  of  dollars,   commencing]    -within 

[ten J  days  after  the  service  of  a  copy  of  this  order  on  [defend- 
ant's]  attorney.* 

2.  That  the  [defendant]  pay  to  the  [plaintiff]  the  sum  of 
dollars  per  [week]  for  her  support  [and  the  education  and 
support  of  the  children  of  the  marriage]  during  the  pendency  of 
this  action,  to  be  computed  from  the  day  of  ,19      ; 

the  entire  amount  of  back  alimony  is  to  be  paid  by  said  [de- 
fendant] on  or  before"  ,  at  the  office  of  the  plaintiff's 
attorney,  and  said  sum  of  dollars  each  and  every  week  there- 
after on  each  Monday  at  the  office  of  plaintiff's  attorney,  so  long 
as  this  action  shall  be  pending.^^ 

\^8pecial  clauses,  see  following  Forms.  Costs,  see<  Volume  I, 
Form  101.] 

Enter:  {^signature  of  judge  hy  initials  of  name  and  title.] 

SPECIAL  CLAUSES  SUCH  AS  ARE  SOMETIMES  INSERTED  IN  ORDER 
TO  PAY  ALIMONY  AND  COSTS. 

FORM  No.  1000. 
If  the  allowance  dates  back.s* 

[Insert  in  the  last  Form:]  and  that  in  days  after  service 

of  a  certified  copy  of  this  order  on  [defendant's]  attorney  [de- 
fendant] pay  the  sum  of  dollars  back  alimony,  which  sum 
when  paid  shall  be  in  full  for  all  alimony  to  which  plaintiff  shall 
be  entitled  up  to  the             day  of  ,  19     . 

FORM  No.  1001. 
Stay  of  proceedings.sB 

That  all  proceedings  on  the  part  of  the  plaintiff  herein,  ex- 
cept to  pay  the  sums  above  required,  be  and  hereby  are  stayed 
until  after  payment  of  the  counsel  fee  and  the   [weekly]   allow- 

the    suit,    generally.      Schloemer    v.  several   considered  cases,  unreported, 

Schloemer,  49  N.  Y.  82.  but   in   one   of   them    (Beadleston   v. 

33  Although  received  by  the   attor-  Beadleston,  23   Wkly.   Dig.   365),  on 

ney,  he  has  no  right  to  appropriate  dismissing     an     appeal      on     other 

any   part   to  the   repayment   of    dis-  grounds,  the  General  Term   said  the 

bursements  made  by  him  in  the  ae-  correctness  of  that  part  of  the  order 

tion.     Matter  of  Holies,  78  App.  Div.  staying  plaintiff's  proceedings  might 

180,  79  N.  Y.  Supp.  530.  be  doubted,  "because  it  was  in  its  na- 

'  34  Held  not  usually  proper  in  Thrall  ture  a  punishment  for  disobedience." 

V.  Thrall,  83  Hun,  188,  31  N.  Y.  Supp.  On   general   principles,   however,   a 

591.     It  is,  however,  usually  allowed  stay  of  proceedings  is  not  regarded  as 

to    plaintiff    from   commencement    of  a  punishment,  but  as  a  proper  mode 

the  action.  of    enforcing    compliance    with    any 

35  A  stay  has  been  thus  ordered  in  reasonable   order   of   the   court,   even 
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ance  of  temporary  alimony  up  to  and  including  the  day  of 

,  herein  required  to  be  paid.  And  it  is  further  ordered, 
that  in  the  event  of  default  in  the  payment  of  any  instalment  of 
said  temporary  alimony  that  may  hereafter  become  due,  all  pro- 
ceedings of  the  plaintiff  (except  paying  the  same  herein  required), 
be  and  hereby  are  further  stayed  for  and  during  such  default. 

FORM  No.  1002. 
Condition.36 

This  order  is  made  on  condition  that  [defendant]  upon  or 
before  service  thereof  file  and  serve  a  stipulation  to  [refer  the 
action^^  and]  proceed  to  trial  on  day's  notice. 

[Direction  for  security,  if  required,  as  in  Form  of  judgment.'] 

FORM  No.  1003. 
Affidavit  to  obtain  order  for  sequestration  and  receiver.38 

[Title,  and  commencement  as  in  other  cases.] 

I.  [State  condition  of  came,  and  the  making  and  entry  of  the 
order  to  pay,  referring  to  copy  annexed.] 

II.  Allege  service;  see  p.  982  of  Volume  I,  Form  661.] 

III.  That  on  the  day  of  5  19     >  deponent  at  No. 

street,  in  ,  presented  to  said  [husband]  a  written 

power  duly  signed  and  acknowledged  by  [wife]  authorizing  de- 
ponent to  receive  the  payment  of  dollars  required  by  said 
order,^*  and  then  due,  of  which  power  a  true  copy  is  hereto  an- 
nexed, and  then  and  there  demanded  payment  of  said  sum;  but 
said  [husiand]  refused  to  comply  therewith  and  no  part  thereof 
has  been  paid.* 

though    it    be    such    that    the    court  By  an  amendment  of  §  1772  in  1904, 

has  not  power  to  enforce  by  puni^li-  this  remedy  may  now  be  obtained  in 

ing  for   contempt,   and  therefore  can  an   action   upon   a   foreign   decree  of 

enforce  it,  if  at  all,  only  by  stay  of  divorce    for    adultery,    which    awards 

proceedings    meanwhile.      The    prac-  alimony;  superseding  Wood  v.  Wood, 

tice  seems  proper  in  cases  where  the  7  Misc.   579,  31   Abb.   N.    C.  235,  28 

oppressive  course  of  the  plaintiff  re-  N.  Y.  Supp.  154,  and  Lynde  ■;;.  Lynde, 

quires  it.  162  N.  Y.  405. 

36  A  reasonable  condition  may  be  S9  It  is  necessary  to  show  that  the 
imposed.  Jaeobson  v.  same,  14  Daly,  demand  was  made,  and  by  a  person 
255,  12  Civ.  Pro.  198.  authorized   to   receive   payment.     An 

37  Such  a  condition  was  considered  attorney  has  no  authority  after  judg- 
improper    in    Patterson    v.    same,    4  ment  to  demand  payment  of  alimony  • 
App.  Div.   146,  38  N.  Y.  Supp.  637 ;  awarded     therein,     without     showing 
Lowenthal  v.  same,  68  Hun,  366,  22  written     authority     from     the    wife. 
N.  Y.  Supp.  858.  Kalmanowitz  v.  same,   108  App.  Div. 

38  N.  Y.  Code  Civ.  Pro.,  §§  1772,  296,  95  N.  Y.  Supp.  627;  Conklin  v. 
1773.  Conklin,  113  App.  Div.  743. 
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[IV.  That  the  security  given  by  said  —  husha-nd  —  cannot  be 
enforced  —  or,  has  proved  inadequate  —  by  reason  of,  eic.*°] 

[Date.]  \_8ignature.'] 

FORM  No.  1004. 

Order  for  sequestration  and  receiver.^i 

\_Caption  {court  order)  and  recitals  according  to  the  case.'\ 

Oedeeed,  that  K.   C,  Esq.    [counselor-at-law] ,   of  ,  be 

and  hereby  is  appointed  a  receiver  of  the  personal  property  of 
the  said  [hv^hand^  Y.  Z.,  and  the  rents  and  profits  of  his  real 
property,  and  is  hereby  directed  to  take  possession  of  said  prop- 
erty, real  and  personal,  and  hold  the  same  until  the  further  order 
of  this  court  {_or,  until  the  said  —  husband  —  shall  give  sufficient 
security  to  this  court  in  regard  to  the  payment  aforesaid  —  or, 
and  to  apply  said  personal  property  and  the  rents  and  profits  of 
said  real  property  to  the  payments  aforesaid] ,  and  said  [husband] 
is  hereby  directed  to  deliver  possession  of  said  real  and  personal 
property  to  said  receiver  accordingly. 

{Provision  for  security  hy  receiver^  and  authentication,  as  in 
Form  679  of  Volume  I,  p.  1029,  paragraph  2,  etc.] 

FORM  No.  1005. 

Affidavit  to  obtain  order  to  show  cause  why  husband  should  not  be  attached 

for  contempt  on  not  paying  alimony.43 

[As  in  Form  1003,  adding  at  the  end:]  V.  That  said  [hus- 
band] has  no  property  within  the  State  of  !N"ew  York  which  can 
be  sequestered  by  the  order  of  this  cou.rt  [if  on  information,  show 
source,  as:]  as  appears  from  the  affidavit  of  the  defendant,  made 

40  An  order  for  sequestration  may  specific  property.  Doe  v.  Doe,  52  Hun, 
be  made  even  though  no  direction  for  404,  5  N.  Y.  Supp.  514.  As  to  reeeiv- 
seeurity  has  been  given,  and  defend-  er's  powers  and  title,  see  Bucki  v. 
ant  has  not  refused  to  give  security.  Bucki,  26  Misc.  69,  56  N.  Y.  Supp. 
Perceval  v.  Perceval,  14  N.  Y.  St.  Eep.  439. 

255;  aff'd,  124  N.  Y.  637.     Under  the  42  Matter    of    Spies,    92    App.    Div. 

Revised  Statutes  the  court  could  not  175,  86  N.  Y.  Supp.    1043. 

sequester  defendant's   property,   until  43  Counsel  fee  allowed  by  order  may 

an  order  had  been  made  to  give  secur-  be  enforced  by  contempt  proceedings, 

ity   and   disobeyed.      Davis   v.   Davis,  Mercer    v.    Mercer,   73   Hun,    192,    25 

1  Hun,  444.  N.  Y.  Supp.  867.    But  judgment  costs 

41  Adapted  from  Foster  v.  Town-  cannot  be  made  the  basis  of  contempt 
shend,  2  Abb.  N.  C.  29,  68  N.  Y.  203 ;  proceedings.  Jaquin  v.  Jacquin,  36 
see  Donnelly  v.  West,  17  Hun,  564.  Hun,  378. 

The  court  cannot  compel  a  transfer  It   is   necessary   to   show   that   the 

of  property  from  husband  to  wife,  or  amount  cannot  be  realized  by  seques- 

effect  such  a  transfer  by  decree.  Allen  tration    of    the    husband's    property. 

v.  Farmers'  L.  &  T.  Co.,  18  App.  Div.  Brisbane   v.   Brisbane,    34   Hun,   339, 

27,  45  N.  Y.  Supp.  398.    Nor  set  aside  5  Civ.  Pro.  352.    The  moving  papers 
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■apon  the  motion  for  alimony,  and  in  wliich  the  following  8tat&- 
nient  was  made  by  him  \_quote.'] 

That  deponent  verily  believes  that  any  direction  of  this  court 
requiring  defendant  to  give  security  for  li.e  payment  of  plaintiffs 
temporary  alimony  would  be  ineffective  for  the  reason  that  said 
defendant  is  now  absent  from  the  State  of  ISTew  York  and  intends 
to  remain  absent,  as  deponent  has  been  informed  by  defendant's 
attorney. 

VI.  \_State  as  to  previous  application,  etc.,  as  in  Form  817 
of  this  volume.^ 

[Jurat.]  [Signature.] 

[Annex  affidavit  showing  service  on  the  husband  personally  of 
a  certified  copy  of  the  order  awarding  alimony,**  and  of  a  demand 
for  payment  by  some  person  authorized  to  receive  it  on  behalf  of 
the  wvfe.*^'] 

FORM  No.  1006. 
Order  to  show  cause  thereon.^e 

[Caption  {court  order)*''  and    recitals    according    to    circum- 
stances; see  supra.  Form  820  of  this  volume,  adding:]     And  said 
[husband]   having  made  default  in  the  payment  of  the  sum  of 
dollars  alimony  [and  counsel  fee]  under  the  order  of  this 
court  dated  the  day  of  ?  19     ,  and  it  appearing  pre- 

sumptively to  the  satisfaction  of  the  court  that  payment  of  the 
sums  directed  by  said  order  cannot  be  enforced  by  sequestration 
or  by  directing  the  giving  of  security  therefor  [or,  and  the  court 
being  satisfied  that  sequestration  or  direction  to  give  security 
would  not  be  effectual]  :** 

Ordered,  that  said  [husband]  show  cause  at  a  Special  Term 
[Part  I]   of  this  court,  to  be  held  at  the  County  Court  House 

must  show  whether  the  husband  has  Service   of   the   order   on   the   hua- 

any  real  or  personal  property.     Sand-  band's     attorney     is     not     sufficient, 

ford  V.  Sandford,  44  Hun,  563.  Goldie  v.  Goldie,  77  App.  Div.  12,  79 

See   general   note   in   24   L.    R.   A.  N.   Y.   Supp.   268,  overruling  Winton 

433,   on  proceedings   by   contempt  to  v.  Livey,  16  N.  Y.  Civ.  Pro.  348;  Zim- 

enforce  payment  of  alimony.  merman  v.  same,  20  Abb    N    C    36G. 

44Ryckman  v.   Ryckman,   32   Hun,  14   N.   Y.    Supp.    444.      In  Keller  v. 

193-  ^^  ,  Keller,   100  App.  Div.  325,  91  N.  Y. 

«Kalmanowitz  v.   same,   108   Ann.  Supp.  528,  it  was  held  that  service  of 

Div.  296,  95  N.  Y.  Supp.  627 ;  Ryck-  the  order  on  the  attorney  after  judg- 

man  v.  Ryckman,  supra;  Delanoy  v.  ment  was  ineflfeetive 

Delanoy,  19  App.  Div.  295,  46  N.  Y.  47  Code  Civ.  Pro.,  §  1773. 

^"f.PTLT^Tr'  r,  ,    ^.  48  These  recitals  are  usual,  but  are 

«  N.  Y.  Code  Civ.  Pro.,  §  1773.     A  probably  not  essential.     See  Distasio 

notice  of  motion  is  ineffectual.    Sand-  v.  same,  26  Misc   491    57  N   Y   Supp. 

St'E^p'lsf  9'civ%?o%8t"'  '  ^-  ^-      '"'-'  ^^"  ^-  ^^^^'  ''  ^^''''- 
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[or.  City  Hall]  in  ,  on  the  day  of  ,  19     , 

at  o'clock  in  the  noon,  or  as  soon  thereafter  as  counsel 

can  be  heard,  why  he  should  not  be  punished  for  his  failure  to 
make  the  payments  directed  by  said  order  of  ,19      [and 

counsel  fee]  and  for  such  other  and  further  relief  as  may  be  just. 
Service  hereof  on  or  before  the         day  of  ,  19     ,  shall 

be  sufBcient. 

Enter:  \_signature  of  judge  hy  initials  of  name  and  title.] 

FORM  No.  1007. 
Order  adjudging  husband  in  contempt  for  failure  to  pay  aliniony.49 

[After  appropriate  recitals  of  the  moving  papers^"  and  upon 
due  proof  of  the  service  of  the  said  order  to  show  cause  upon 
the  defendant  personally  within  the  State  and  upon  defendant's 
attorney;  and  after  hearing  A.  T.,  attorney  for  plaintiff,  for 
the  motion,  and  Y.  Z.,  attorney  for  defendant,  opposed,  it  is,  on 
motion  of  A.  T.,  attorney  for  plaintiff : 

Oedeeed,  adjudged  and  decreed,  that  the  defendant  is  guilty 
of  contempt  of  court  for  his  failure  to  comply  with  the  order  of 
this  court  heretofore  granted  herein  and  entered  ,19     , 

which  required  defendant  to  pay  to  the  plaintiff,  or  her  attorney, 
alimony  at  the  rate  of  dollars  weekly  during  the  pendency  of 

this  action,  and  under  which  the  sum  of  dollars  has  here- 

tofore become  payable,  and  is  unpaid. 

That  said  failure  and  contempt  of  said  defendant  was  cal- 
culated to  and  actually  did  defeat,  impair  and  prejudice  the 
rights  and  remedies  of  plaintiff  herein,  to  plaintiff's  actual  loss 
in  said  sum  of  dollars.®^ 

That  said  defendant  be  committed  by  the  sheriff  of  any  county 
in  the  State  of  New  York  to  jail,  to  be  there  detained  in  close 

49  Discharge  in  bankruptcy  is  no  property,  or  that  sequestration  pro- 
defense  to  tlie  application.  Maisner  ceedings  wovild  be  ineffectual.  Dis- 
».  Maisner,  62  App.  Div.  286,  70  N.  Y.  tasio  v.  Distasio,  26  Misc.  491,  57 
Supp.  1107.  Nor  is  the  husband's  N.  Y.  Supp.  672.  The  papers  submit- 
poverty.  Delanoy  v.  Delanoy,  19  App.  ted  upon  the  application  to  punish 
Div.  295,  46  N.  Y.  Supp.  106.  must,   however,   establish  such   facts. 

The    husband's    answer    cannot    be  Sandford  v.   Sandford,   44   Hun,   563, 

stricken   out   as   punishment   for   the  9  N.  Y.  St.  Eep.  46. 
contempt.    Hovey  v.  Elliott,  167  U.  S.  5i  It  was  held  in  Matter  of  Sims, 

409,  overruling  Walker  v.  Walker,  82  57  Hun,  433,  11  N.  Y.  Supp.  211,  that 

N.  Y.  262;  Sibley  v.  Sibley,  76  App.  it    is    not    necessary   that    the    court 

Div.  132,  78  N.  Y.  Supp.  743 ;  Harney  should    adjudge    that    the    husband's 

V.  Harney,  110  App.  Div.  20.  neglect  had  impaired  the  wife's  rie;ht. 

60  The   order   is    not   irregular    for  Contra,  Sandford  v   Sandford,  40  Hun, 

failing  to  recite  that  plaintiff  has  no  540,  9  Civ.  Pro.  289. 
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custody  until  he  shall  pay  said  sum,  or  shall  be  discharged  accord- 
ing to  law. 

Let  a  warrant  of  commitment  issue  accordingly.'^ 

Enter : 


FORM  No.  1008. 
Order  of  arrest  in  divorce  or  separation.53 

[Caption  —  court  order  —  see  Form  820,  supra,  p.  1174  of  this 
volume.] 
To  the  Sheriff  of  any  county  of  the  State  of  New  York : 

It  appearing  to  the  court  by  the  affidavit  of  A.  T.,  verified 
,19  ,  and  from  the  verified  complaint  herein,  that  the 
judgment  demanded  requires  the  performance  of  an  act,  to  wit, 
the  payment  by  defendant  to  plaintiff  of  a  just  and  reasonable 
sum  for  her  maintenance  and  support,  the  neglect  or  refusal  to 
perform  which  will  be  punishable  by  the  court  as  a  conterayT, 
and  that  the^  defendant  is  a  non-resident  of  this  State  \_or,  Is 
either  not  now  a  resident  of  the  State  of  'New  York,  or  is  about 
to  depart  therefrom],  by  reason  of  which  there  is  danger  that  the 
judgment  or  order  requir,ing  the  peformance  of  said  act  will  be 
rendered  ineffectual;  and  an  undertaking  on  the  part  of  the 
plaintiff  having  been  dispensed  with ; 

You  are  hereby  required  to  forthwith   arrest  the  defendant, 
Y.  Z.,  and  hold  him  to  bail  in  the  sum  of  dollars,  by 

written  undertaking  executed  by  two  or  more  sufficient  bail  con- 
ditioned to  the  effect  that  said  defendant  will  obey  the  directions 
of  the  court  or  of  an  appellate  court,  contained  in  an  order  or 
a  judgment  requiring  him  to  perform  said  act  as  above  set  forth, 
or,  in  default  of  his  so  doing,  that  he  will  at  all  times  render 
himself  amenable  to  proceedings  to  punish  him  for  the  omission ; 
and  return  this  order,  with  your  proceedings  thereunder,  as  pro- 
vided by  law. 

Enter: 


62  See  note  in  34  L.  E.  A.  665,  on  53  Boucicault  «.  Bouoieanlt,  21  Hun, 

imprisonment  as  a  mode  of  enforcing       431. 
payment  of  alimony. 
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III.    CUSTODY  OF  CHILDREN.  R4 
FORM  No.  1009. 
Affidavit  upon  motion  for  custody  of  minor  children.BS 
[Title  of  court  and  action.] 

lAs  in  Form  994,  or  as  in  Form  996  to  the  *,  continuing:] 

II.  Deponent  further  shows  that  the  only  [living]  issue  of 
the  marriage  between  deponent  and  said  defendant  [or,  plaintiff], 
are  two  children,  a  boy  named  ,  of  the  age  of  , 

and  a  girl  named  ,  of  the  age  of  ,  who  are  now  in  the 

custody  of  said  defendant  [or,  plaintiff]  ;  and  that  he  refuses  to 
allow  them  to  remain  with  deponent,  or  even  to  visit  her,  or 
to  let  deponent  see  them.  [State  facts  tos  to  the  defendant's 
business  or  habits,  or  his  neglect  or  inability  to  provide  for  or 
nurture  the  children,  such  as  go  to  support  the  application.] 

Wherefore,  deponent  asks  that  the  custody  of  the  said  children 
may  be  awarded  to  deponent,  and  said  defendant  ordered 
and  directed  to  deliver  said  children  up  to  her,  and  be  restrained 
and  enjoined  thereafter  from  claiming  or  interfering  in  any 
manner  with  them  or  either  of  them,  or  with  deponent  in  her 
custody  thereof,  and  for  such  other  or  further  order  as  may  be 
just. 

[Date.]  [Signature.] 

[Verification,  p.  1175  of  this  volume.  Form  821.J 

FORM  No.  1010. 

Order  to  show  cause  why  plaintiff  should  not  have  custody  of  children,  and 
meanwhile  forbidding  their  removal,  and  allowing  plaintiff  to  see  them. 

[Title  of  court  and  action.] 

On  the  summons  and  complaint  annexed  [or,  heretofore  filed 
and  served  herein],  and  the  annexed  afiidavit  of  A.  B.,  plaintiff 
herein,  verified  the  day  of  >  19     ? 

54  Only  as  incident  to  an  action  for  Appeals.     Osterhoudt   v.   Osterhoudt, 

divorce   or  separation;    and   in   these  168  N.  Y.  358. 

actions    the    power    of    the    court   to  55  N.   Y.    Code   Civ.   Pro.,    §    1771; 

make  orders  concerning  the  custody  of  Osterhoudt  v.  Same,  48  App.  Div.  74, 

the     children    is     purely     statutory.  62  N.  Y.  Supp.  529;   Price  v.  Price, 

Salomon   v.   Salomon,    101  App.  Div.  55   N.   Y.   656;    Kamp   v.   Kamp,   59 

588,  92  N.  Y.  Supp.  184,  34  Civ.  Pro.  N.   Y.   212;    Crimmins   v.    Crimmins, 

113.      The    action    of    the    Supreme  28  Hun,  200;   Conn  v.  Conn,  57  Ind. 

Court  in  this  matter  is  discretionary,  323;  Holt  v.  Holt,  19  Centr.  L.  J.  24; 

and  not  reviewable  by  the   Court  of  Re  Ensign,  103  N.  Y.  284. 
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Oedeeed,  1.  That  the  defendant  show  cause,  at  a  Special  Tenu 
of  this  court,  to  be  held  at  the  Court  House  in  ,  on  the 

day  of  ,  19     ,  at  o'clock  in  the  noon,  or 

as  soon  thereafter  as  counsel  can  he  heard,  why  the  custody  of 
the  plaintifE's  children,  C.  and  D.  B.,  should  not  be  given  to 
the  plaintiff  during  the  pendency  of  this  action,  and  why  such 
other  or  further  relief  should  not  be  granted  to  the  plaintiff 
in  the  premises  as  to  the  court  may  seem  just.^*' 

2.  That  meantime,  and  until  ihe  entry  of  an  order  on  this 
motion,  defendant  is  hereby  restrained  and  enjoined  from  re- 
moving the  said  children,  or  either  of  them,  from  the  jurisdiction 
of  this  court. 

3.  That  the  defendant  meanwhile  allow  the  plaintiff  to  see  and 
converse  with  the  children  at  all  reasonable  times. 

4.  Service  of  this  order  on  the  defendant  on  or  before  the 
day  of  )  19     J  shall  be  sufficient. 

[Authentication  as  in  Form  818,  p.  1173  of  this  volume.] 

FORM  No.  1011. 
Order  awarding  the  custody  of  children  to  mother,  with  special  directions. 

\_C'^tion  (couH  order)   and  reritals,  according  to  the  case;  see 

Form  820,  p.  1174  of  this  volume.^ 

Oedeeed,  that  the  custody,  care  and  education  of  M.  IST.  and 
0.  N.,  the  children  of  the  marriage  be,  until  further  order, 
awarded  to  the  plaintiff  exclusively  [but  they  are  to  be  kept  within 
the  jurisdiction  of  the  court^'^],  and  that  the  defendant  is  hereby 
enjoined  from  interfering  with  either  of  said  children,  or  with  the 
plaintiff  in  her  custody  of  them;  and  that  the  defendant  shall 
not,  until  further  order,  be  permitted  to  visit  the  said  children 
except  under  the  direction  of  one  of  the  justices  of  this  court  [or, 
the  referee  heretofore  appointed  in  this  cause]."® 

[Or  leave  may  he  given,  as  thus:  but  the  defendant  shall,  until 
otherwise  ordered  by  the  court,  be  allowed  to  enter  upon  the 
premises  where  the  children  may  be  and  see  the  children  in  the 
presence  of  any  person  in  charge  of  the  children,  twice  a  week, 
between  the  hours  of  two  and  four  in  the  afternoon,  for  a  period 
not  exceeding  an  hour  each  time,  without  the  mother's  consent  for 
him  to  remain  longer.]  [Or  thus:  subject  to  the  right  of  the 
defendant  to  the  frequent  companionship  of  said  children  at  all 

56  Under  a  notice  of  motion  for  ali-  57  Campbell    v.    Campbell,    37   Wis. 

mony  and  counsel  fee  and  "  other  and  206. 

further    relief "    the    court    may    not  58  gee  Codd  v.   Codd,  2  Johns.  Ch. 

properly  decide  as  to  the  custody  of  141 ;    Welch   v.   Welch,   33   Wis.   535. 

the  children.    Wood  v.  Wood,  61  App.  Secuncy  may  be  required.     People  V. 

Div.  96,  70  N.  Y.  Supp.  72.  Paulding,  15  How.  Pr.  167. 
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reasonable  times.  Either  party  may  hereafter,  upon  proof  of 
the  experimental  difficulties  in  the  carrying  out  of  this  order 
on  account  of  the  conduct  of  the  other  party  apply  to  this 
court  for  a  modification  hereof  and  for  a  more  precise  statement 
of  the  privileges  of  each  party  as  to  said  children. ^^] 

Enter:  [^signature  of  judge  by  initials  of  name  and  title.] 

[Enforce,  if  necessary,  hy  attachment  or  habeas  corpus.'^^^] 

59  From    Osterhoudt    v.    Same,    48App.  Div.  74,  62  N.  Y.  Supp.  529. 


sea  Nichols  V.  Nichols,  3  Duer,  C42;  Monjo  v.  Monjo,  53  Hun,  145,  6  N.  Y. 
Supp.  132. 
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CHAPTER  X. 

THE  PLEADINGS,  AND  PROCEEDINGS  INCIDENTAL   THEKETO. 
Article       I.   Inspection  or   -wbitinos   and  examination  of  pasties,  to 

ENABLK  TO   PLEAD. 

II.   Formal  parts  of  pleadings. 

III.  Verification. 

IV.  Filing  and  serving. 

V.   Amending  and  withdrawing  one's  own  pleading. 
VI.    Demureing. 
VII.    Se\-ering  action. 
VTII.    Supplemental  pleading. 
IX.   Particulars;   and  modifying  or  striking  out  adversary's 

PLEADING;    and   COMPELLING   ELECTION. 

X.   Requiring  reply. 
XI.   Judgment  on  the  pleadings. 


ARTICLE  I. 


Inspection  of  Writings,   and   Examination   of   Parties,   to   Enable  to 

Plead.60 

[In  the  language  of  the  courta  of  chancery  "  Discovery "  included  both 
the  responding  to  interrogatories  which  called  for  testimony  of  defendant, 
and  the  production  of  documents  by  him.  The  legislature  in  1830  reduced 
the  necessity  of  filing  bills  for  discovery  by  giving  the  late  Supreme  Court 
power  to  compel  discovery  to  be  made  by  producing  documents  (2  N.  Y.  E.  S., 
199,  §  21),  but  not  by  answering  interrogatories.  Hence  the  phrase  "discov- 
ery and  inspection,"  or  more  shortly,  "  discovery,''  was  used  in  the  common 
law  courts  to  mean  only  a  discovery  of  writings. 

When  the  Code  of  Procedure  was  adopted,  bills  of  discovery  were  abol- 
ished, and  the  right  to  examine  the  adverse  party  as  a  witness  before  trial, 
was  substituted  (note  to-fflenny  v.  Stedwell,  1  Abb.  N.  C,  332),  and  by  the 
Code  of  Civil  Procedure  (in  1876)  the  regulations  as  to  this  oral  discovery 
—  called  now  "  examination  before  trial  " —  were  merged  with  those  regu- 
lating the  taking  depositions  of  witnesses  not  parties  (N.  Y.  Code  Civ.  Pro., 
§  872).  This  for  a  time  obscured  the  rule  of  law,  which  yet  remained  un- 
changed, that  testimony  of  parties  can,  although  that  of  witnesses  cannot, 
be  taken  by  way  of  discovery.     Thus  it  has  come  about  that  "  discovery  "  is 

CO  The  general  and  special  rules  applicable  to  these  matters,  together  with 
a  variety  of  forms,  will  be  found  further  on  in  this  volume,  where  the  much 
mtire  frequent  application,  after  issue  joined  and  in  pieparation  for  trial,  18 
treated.     Chapter  XIII,  Art.  V,  p.  1632,  post. 
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now  generally  used  to  mean  discovery  of  documents;  and  "examination  before 
trial  "  is  used  to  mean  examination  by  oral  interrogatory,  whether  for  the 
purpose  of  discovery,  or  for  the  purpose  of  using  the  answer  like  the  deposi- 
tion of  a  witness  at  the  trial.61] 


1.  Power  of  court. 

2.  The   practice  —  if  documents   only 

are  sought. 

3.  —  if     oral     examination     only     is 

sought. 

4.  — •  if  both  are  sought. 

5.  The  moving  papers. 

6.  Motion  to  vacate  or  modify. 

7.  Ascertaining   unknown  defendants. 

8.  Examination  of  person  not  a  party. 


FOEMS. 

(1012) 


Petition  for  discovery  and 
inspection  of  dociunents 
to  enable  plaintiff  to  plead. 


(1013)  Affidavit  to  obtain  examina- 

tion of  officer  of  corpora- 
tion defendant,  and  pro- 
duction of  documents,  to 
enable  plaintiff  to  plead 
( action  by  stockholders  for 
accounting ) . 

(1014)  Affidavit  to  obtain  examina- 

tion of  party  to  enable 
other  party  to  plead  (Gen- 
eral Form). 

(1015)  Affidavit  to  obtain  examina- 

tion of  plaintiff  to  enable 
defendant  to  plead  and 
prove  his  case  (defense  of 
fraud  to  action  on  a  sale ) . 


1.  Power  of  court.}  — The  new  procedure  has  abolished  bills 
of  discovery,®^  and  requires  each  party's  pleading  to  state  the 
facts  constituting  his  cause  of  action  or  defense ;  and  it  has  pro- 
vided a  remedy  for  a  party  who  is  ignorant  of  any  of  the  facts 
material  to  constitute  his  case,  and  alleged  to  be  in  possession  of 
his  adversary,  by  examining  the  adversary*^  so  far  as  necessary 
to  enable  him  to  plead,^  and,  for  the  same  purpose,  he  may  re- 
quire the  adversary  to  make  discovery  of  books  and  papers  con- 
taining the  necessary  information.^ 


61  In  Merritt  v.  Thompson,  3  E.  D.  Smith,  283,  294,  Woodeuff,  J.,  saidr 
"  It  is,  I  apprehend,  an  entire  mistake  to  say  that  because  ths  bill  for  a  dis- 
covery is  no  longer  to  be  used,  therefore  a  plaintiff  cannot  have  a  discovery. 
It  is  only  the  mode  of  obtaining  a  discovery  that  is  altered.  It  is  no  longer 
necessary  to  apply  by  bill  to  a  court  of  equity  for  a.  discovery  where  that 
alone  is  sought.  The  defendant  may  now  be  orally  examined  by  order.  But 
where  the  equitable  power  of  the  court  is  invoked  to  compel  an  accounting,, 
to  enforce  a  trust,  to  prevent  a  fraudulent  misapplication  of  funds,  or  a 
misappropriation  of  property  held  as  trustee,  the  jurisdiction  of  the  court  is 
as  ample  as  it  was  before  the  Code.  And  the  circumstance,  that  in  ascertain- 
ing the  facts  by  which  the  exercise  of  that  jurisdiction  is  to  be  guided,  the 
defendant  may  now  be  orally  examined,  and  that  discovery  by  answer  cannot 
be  compelled  for  the  mere  purpose  of  discovery,  is  quite  immaterial." 

«2K.  Y.  Code  Civ.  Pro.,  §  1914. 

«3Glenny  v.  Stedwell,  1  Abb.  N.  C.  327,  with  note,  64  N.  Y.  120;  Davis  t;- 
Stanford,  37  Hun,  531.  But  not  a  third  person.  Adriance  v.  Sanders,  II 
Abb.  N.  C.  422,  and  cases  cited;  Knowlton  v.  Bannigan,  11  Abb.  N.  C.  419. 

64  Kinney  v.  Roberts  &  Co.,  26  Hun,  166. 

65  See  Form  No.  1012,  post. 
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Byt  this  power  can  only  be  exercised  after  action  begun;  an 
examination  before  service  of  the  summons  may  only  be  had  for 
the  purpose  of  perpetuating  testimony.®® 

Such  an  investigation  is  in  practice  usually  limited  to  estab- 
lishing one's  own  case,  and  not  generally  extended  to  exploring 
his  adversary's  case.®'^  The  principal  exception  to  this  restriction 
is  where  an  undisputed  agency  or  other  fiduciary  relation  gives 
the  principal  or  beneficiary  a  right  to  know  what  has  been  done 
in  his  name  or  under  cover  of  the  relation.®® 

When  sought  before  pleading,  the  examination  is  not  granted 
to  ascertain  evidence,  but  only  facts  needed  for  the  purpose  of 
pleading.®®  If,  however,  the  parties  have  in  their  contract  stipu- 
lated that  an  inspection  may  be  had,  the  court  will  give  effect  to 
it  notwithstanding  plaintiff  may  have  sufficient  knowledge  to 
plead.''® 

2.  The  practice  —  if  documents  only  are  sought.']  —  If  the 
application  is  for  discovery  and  inspection  of  documents,  without 
oral  examination  of  the  party,  apply  ex  parte  to  the  court,  or  to 
any  judge  authorized  to  make  an  order  in  the  action  ;^^  and  in 
such  case  the  application  must  be  founded  upon  a  petition,^^  and 
take  an  order  that  the  party  produce,  etc.,  or  show  cause. 

3.  If  oral  examination  only  is  sought.]  —  If  the  application-is 
for  oral  examination  without  discovery  of  documents,  apply  on 
affidavits  ex  parted  not  to  the  court,  but  to  a  judge  of  the  court  in 

e«  Matter  of  Sehlotterer,  105  App.  Div.  115,  93  N.  Y.  Supp.  895;  EUett  V. 
Yoirng,  95  App.  Div.  417,  88  N.  Y.  Supp.  661. 

See  p.  534,  Vol.  I,  under  title  Examination  bbfoke  Action  Begun. 

€7  Dudley  v.  N.  Y.  Filter  Mfg.  Co.,  80  App.  Div.  164,  80  N.  Y.  Supp.  529; 
Manh.  Eleo.  L.  Co.  v.  Cons.  Tel.,  etc.,  Co.,  59  Hun,  624,  13  N.  Y.  Supp.  353. 

esManley  v.  Bonnel,  11  Abb.  N.  C.  123;  Dudley  v.  N.  Y.  Filter  Mfg.  Co., 
supra. 

«9  Where  the  only  information  plaintiff  requires  is  the  exact  amount  of 
damages,  the  order  will  not  be  granted.  Taylor  v.  Am.  Ribbon  Co.,  38  App. 
Div.  144,  56  N.  Y.  Supp.  667;  Martin  v.  Trinidad  Asphalt  Co.,  87  App.  Div. 
472,  84  N.  Y.  Supp.  711.  Allowed  where  by  reason  of  the  peculiar  situation 
the  amount  could  not  be  even  approximately  stated.  .  Matter  of  Erie  Mall. 
Iron  Co.,  90  Hun,  62,  35  N.  Y.  Supp.  597. 

TOBallenberg  v.  Wahn,  103  App.  Div.  34,  92  N.  Y.  Supp.  830;  Fid.  &  Cas. 
Co.  V.  Siegrist  Co.,  79  App.  Div.  614,  80  N.  Y.  Supp    277 

71  N.  Y.  Code  Civ.  Pro.,  §  805.      As  to  what  judge  may  act,  see  Vol.  I, 

72  NY.  Code  Civ.  Pro.,  §  805;  Lee  v.  Winans,  99  App.  Div.  297,  90  N.  Y. 
Supp.  960;  Boeck  v.  Smith,  85  App.  Div.  576,  83  N.  Y  Supp  428 

73  Jerrdls  v.  Perkins,  25  App.  Div.  348,  49  N.  Y.  Supp   597 
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whifh  the  action  is  pending''*  (or  if  that  court  be  the  Supreme 
Court,  application  may  be  made  to  a  county  judge''^),  and  take 
an  order  that  the  party  appear  before  a  judge  of  the  court,  or 
before  a  referee  named  in  the  order.  Though  the  statute  reads 
that  the  order  must  be  granted,  it  is,  nevertheless,  discretionary.^^ 

4.  — if  both  are  sought] — The  two  applications  cannot  be 
combined;"  the  practice  to  insert  in  an  order  for  oral  examination 
a  direction  for  discovery  and  inspection  of  documents,  or  even  for 
the  production  of  documents,  has  been  held  unauthorized  and 
improper.'^®  If  the  witness  is  unable  to  testify  from  recollection, 
and  it  appears  that  he  can  answer  by  reference  to  his  books,  the 
books  can  be  required  to  be  produced  by  subpoena  duces  iecum^ 
and  entries  therein  proved. 

It  is  also  improper  to  combine  the  examination  of  a  party  for 
the  purpose  of  pleading,  and  of  a  third  person  to  perpetuate  his 
testimony.*** 

Where  a  corporation  is  a  party,  corporate  books  and  papers 
may  be  ordered  produced  upon  an  application  for  examination 
before  trial,  not  for  inspection,  but  for  the  use  of  the  officer  upon 
his  examination,  and  as  an  adjunct  thereto.*^ 

5.  The  moving  papers.]  — The  applicant  must  show  that  the 
action  has  been  commenced,*^  that  he  does  not  possess  the  in- 
formation which  he  seeks,®^  and  that  he  is  unable  to  plead  without 

74  Wieehers  v.  New  Home  Sewing  Mach.  Co.,  38  App.  Div.  1,  56  N.  Y. 
Supp.  235. 

75  N.  Y.  Code  Civ.  Pro.,  §  872. 

76  Jenkins  v.  Putnam,  106  N.  Y.  272;  Matter  of  Atty.-Gen.,  21  Misc.  101, 
47  N.  Y.  Supp.  20. 

77Bloodgood  •;;.  Slaybaek,  62  App.  Div.  315,  71  N.  Y.  Supp.  809;  Boeck  v. 
Smith,  85  App.  Div.  575,  83  N.  Y.  Supp.  428. 

78  Matter  of  Sands,  98  App.  Biv.  148,  90  N.  Y.  Supp.  749 ;  Boeck  v.  Smith, 
supra;  Gee  v.  Pendas,  87  App.  Div.  157,  84  N.  Y.  Supp;  32. 

79  Gee  V.  Pendas,  supra;  Savage  r.  Neely,  8  App.  Div.  316,  40  N.  Y.  Supp. 
946.  Or  the  witness  required  to  refer  to  the  books.  Green  v.  Carey,  81  Hun, 
496,  31  N.  Y.  Supp.  8. 

80  Boeck  V.  Smith,  supra. 

81  Matter  of  Sands,  98  App.  Div.  148,  90  N.  Y.  Supp.  749 ;  Bruen  v.  Whit- 
man Co.,  106  App.  Div.  248,  94  N.  Y.  Supp.  304;  Mauthey  v.  Wyoming,  etc., 
Ins.  Co.,  76  App.  Div.  579,  78  N.  Y.  Supp.  596.  If  a  foreign  corporation,  the 
books  must  be  shown  to  be  within  the  State.  Snow,  Church  &  Co.  v.  Snow- 
Church  Co.,  80  App.  Div.  40,  80  N.  Y.  Supp.  512. 

82  Matter  of  Anthony  &  Co.,  42  App.  Div.  66,  58  N.  Y.  Supp.  907,  6  Anno. 
Cas.  310,  29  Civ.  Pro.  Rep.  353;  L.  I.  Bottlers  v.  Bottling  Brewers,  65  App. 
Div  459,  72  N.  Y.  Supp.  976. 

83Dannenberg  v.  Heller,  88  App.  Div.  548,  85  N.  Y.  Supp.  90;  Sutter  v. 
City  of  New  York,  89  App.  Div.  494,  85  N.  Y.  Supp.  989;  Selisberg  v.  Schepp, 
79  App.  Div.  626,  80  N.  Y.  Supp.  154. 
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first  securing  it.^*  Inability  to  state  tlie  exact  amount  of  dam- 
ages is  not  a  sufiieient  ground.^^  The  information  desired  must 
be  shown  to  be  peculiarly  within  the  adversary's  knowledge,  and 
otherwise  inaccessible  to  the  applicant;^®  and  the  writings  sought 
to  be  inspected  must  be  shown  to  exist  and  in  the  adversary's 
control,®'^  and  that  they  contain  the  information  desired.^ 
Demand  for  and  refusal  of  inspection  need  not  be  shown,*"  but 
refusal  of  information  must  precede  an  application  for  examina- 
tion.^ 

Great  latitude  is  permitted,  and  the  ordinary  rules  restricting 
the  examination  or  inspection  will  be  inapplicable,  where  a 
fiduciary  relation  exists  or  the  party's  agent  is  the  adversary.®^ 

The  affidavit  may  properly  be  made  by  the  attorney  in  the 
absence  of  the  party,  but  it  is  the  party's  lack  of  knowledge  which 
must  be  shown  ;"^  the  usual  rules  are  applicable  requiring  allega- 
gations  on  information  and  belief  to  disclose  the  source  and  ex- 
cuse non-production  of  the  affidavit  of  the  one. who  knows  the 
fact."* 

6.  Motion  to  vacate  or  modify.] — The  motion  is  properly 
made,  on  notice,  to  the  Special  Term.®*  If  the  moving  party  is 
avoiding  service  of  the  order,  the  court  should  not  entertain  his 
motion  to  vacate.®^ 

After  a  motion  to  vacate,  based  only  on  the  papers  upon  which 
it  was  granted,  has  been  denied,  leave  to  renew  must  be  first  ob- 
tained in  order  to  move  upon  the  same  and  additional  papers.'' 

84  Martin  v.  Trinidad  Asphalt  Co.,  87  App.  Div.  472,  84  N.  Y.  Supp.  711; 
Court  Rule  No.  82;  Clark  v.  Ennis,  65  App.  Div.  164,  72  N.  Y.  Supp.  581; 
Hutchinson  v.  Simpson,  73  App.  Div.  520,  77  N.  Y.  Supp.  197. 

85  See  paragraph  1,  supra,  and  cases  cited  in  notes. 

86  Elmes  V.  Duke,  39  Misc.  244,  79  N.  Y.  Supp.  425 ;  Leary  v.  O'Brien,  33 
Misc.  499,  68  N.  Y.  Supp.  908. 

87  Brock  V.  Surpless,  66  App.  Div.  609,  72  N.  Y.  Supp.  831. 

88  Walsh  V.  Press  Co.,  48  App.  Div.  333,  62  N.  Y.  Supp.  833. 

89  Albany  Brass,  etc.,  Co.  r.  Hoffman,  12  Misc.  167;  Blumberg  v.  Lindeman, 
19  App.  Div.  370,  46  N.  Y.  Supp.  302. 

90  Sherman  r.  Beacon  Const.  Co.,  58  Hun,  143,  11  N.  Y.  Supp    369 

91  Dudley  v.  N.  Y.  Filter  Mfg.  Co.,  80  App.  Div.  164,  80  N.  Y.  siipp.  529; 
Rosenbaum  v.  Rice,  36  Misc.  410,  73  N.  Y.  Supp.  714;  Hewlett  v.  Hall,  55 
App.  Div.  514,  67  N.  Y.  Supp.  267. 

92  See  Treadwell  v.  Greene,  87  App.  Div.  425,  84  N.  Y.  Supp  557  •  Fromme 
t'.  Lisner.  63  Hun,  290,  17  N.  Y.  Supp.  850. 

93  Phillips  r.  Curtis,  70  App.  Div.  551,  75  N.  Y.  Supp.  581.  Absence  from 
the  country  or  State  may  be  insufficient  without  showing  that  the  party  is  at 
some  distant  point.  Orne  r.  Greene.  74  App.  Div.  404  77  N  Y  Supp  475; 
WolflF  V.  Kaufman.  65  App.  Div.  29,  72  N.  Y.  Supp.  500. 

94  Matter  of  Schlotterer,  105  App.  Div.  115,  93  N.  Y   Supp    895 

95  Dudley  v.  Press  Pub.  Co.,  58  Hun,  181,  11  N.  Y.  Supp   337 

96  Sheehan  v.  Carvalho,  12  App.  Div.  430,  42  N   Y   Supp   222 
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Y.  Ascertaining  unknown  defendants.]  —  Before  action  begun, 
an  examination  of  a  witness,  or  of  an  expected  adverse  party,  or 
an  inspection  of  documents,  will  not  be  allowed  to  enable  the 
claimant  either  to  ascertain  whether  he  has  a  cause  of  action,  or 
the  particular  persons  who  should  be  made  defendants.^'  JSTor, 
to  enable  plaintiff  to  ascertain  whether  he  has  sued  the  proper 
party,  or  should  discontinue,  or  join  others,^*  under  guise  of  ob- 
taining facts  to  enable  him  to  plead.^^  The  rule  is  the  same  after 
summons  served,  or  issue  joined.^ 

8.  Examination  of  person  not  a  party.]  —  Whether  such  an 
examination  may  be  had  for  the  purpose  of  framing  a  pleading  is 
not  authoritatively  settled.  It  is  probable  that  the  reasoning  of 
several  cases  has  established  the  rule  in  the  first  and  second  de- 
partments that  such  examination  cannot  be  had;  that  the  dep- 
osition of  the  witness  may  only  be  taken  for  use  at  the  trial.^ 
In  the  fourth  department  an  order  for  such  an  examination  has 
been  sustained.^ 

FORM  No.  1012. 

Petition  for  discovery  and  inspection  of   documents  to   enable  plaintiff'  to 

plead.* 

{Title  of  court  and  action.] 

To  the  Court  of 

The  petition  of  A.  B.,  the  above-named  plaintiff,  respectfully 
shows, 

97  Matter  of  Schlotterer,  105  App.  Div.  115,  93  N.  Y.  Supp.  895;  EUett  T. 
Young,  95  App.  Div.  417,  88  N.  Y.  Supp.  661 ;  Matter  of  Singer,  40  Mise.  561, 
82  N.  Y.  Supp.  870;  Matter  of  Sehoeller,  74  App.  Div.  347,  77  N.  Y.  Supp. 
614;  L.  I.  Bottlers  v.  Bottling  Brewers,  65  App.  Div.  459,  72  N.  Y.  Supp.  976. 
Contra,  Matter  of  Weil,  25  App.  Div.  173,  49  N.  Y.  Supp.  133;'  Matter  of  Nolan, 
70  Hun,  536,  24  N.  Y.  Supp.  238.  And  compare  Wallace  v.  Syracuse,  etc., 
R.  R.  Co.,  30  App.  Div.  186,  51  N.  Y.  Supp.  760,  6  Anno.  Cas.  43. 

98  Ziegler  v.  Lamb,  5  App.  Div.  47,  40  N.  Y.  Supp.  65. 

99  Bloodgood  V.  Slaybaek,  54  App.  Div.  634,  66  N.  Y.  Supp.  610. 

1  Tenoza  v.  Pelham  Hod  Elev.  Co.,  50  App.  Div.  581,  64  N.  Y.  Supp.  99. 

2  Matter  of  Bryan,  3  Abb.  N.  C.  289;  Knowlton  v.  Bannigan,  11  id.  419; 
Matter  of  Anthony  &  Co.,  42  App.  Div.  66,  58  N.  Y.  Supp.  907,  6  Anno.  Cas. 
310,  29  Civ.  Pro.  Eep.  353;  Matter  of  White,  44  App.  Div.  119,  60  N.  Y.  Supp. 
702,  7  Anno.  Cas.  154 ;  L.  I.  Bottlers'  Union  v.  Bottling  Brewers,  65  App.  Div. 
459,  72  N.  Y.  Supp.  976. 

3  People  V.  Armour,  18  App.  Div.  584,  46  N.  Y.  Supp.  317,  27  Civ.  Pro. 
Rep.  25. 


*  Sustained  in  Stilwell  v.  Priest,  85      pressly  sanctioned  by  N.  Y.  Gen.  Rule 
N.   Y.   649.      The   application  is   ex-      No.  14,  where  books,  papers  and  docu- 


1362  Abbott's  peactice  a^td  fokms. 

I.  [State  condition  of  cause,  as  thus:]  Tliat  on  the  _  day 
of  ,  19  )  this  action  was  commenced  by  service  of  a 
summons  without  a  complaint  upon  each  of  the  above  named 
defendants;  that  on  the  day  of  ,  19  ,  defendants 
P.  and  B.  duly  appeared  herein  by  T.  Z.,  Esq.,  their  attorney, 
who  resides  at  [stating  residence  —  or  state  office 
address^,  and  demanded  a  copy  of  plaintiff's  complaint  [or,  that 
neither  of  said  defendants  have  appeared  herein].  That  no 
complaint  has  yet  been  served,  and  the  time  to  serve  said  com- 
plaint extends  to  the             day  of                ,  19     • 

II.  That  this  action  is  brought  [state  ohject,  as  thus]  to  recover 
damages  for  injuries  received  by  your  petitioner  by  defendants' 
bill-board  being  blown  down  upon  your  petitioner  in  the  village 
of  ,  on  the  day  of  ,  19  ,  while  your 
petitioner  was  walking  in  street,  in  the  ordinary  pursuit 
of  his  business,  by  reason  of  the  negligent  and  unskilful  construc- 
tion and  erection  of  said  bill-board  by  defendants,  and  your 
petitioner  claims  to  recover  damages  of  the  defendants  for  his  said 
injuries. 

III.  That  the  place  of  trial  of  this  action  is  county, 
and  the  defendants  reside  at  aforesaid  [stating  street  and 
numher.] 

IV.  Upon  information  and  belief,  that  the  defendants  Y.  & 
Z.  are  copartners  in  the  printing  and  publishing  business  at 
aforesaid,  under  the  firm  name  and  style  of  ,  and  the 
defendants  W.  and  X.  are  also  engaged  in  the  same  business  at 

aforesaid,  but  in  another  establishment;  and  that  all  the 
defendants  are  jointly  interested  and  engaged  in  owning,  erect- 
ing, using  and  letting  for  hire  bill-boards  in  said  village  of 
;  that  their  copartnership  and  joint  interest  in  said 
business,  and  the  manner  in  which  it  is  conducted  and  the  relation 
of  each  defendant  thereto,  was  created  and  is  evidenced  by  a 
written  contract  signed  by  them. 

V.  That  no  copy  or  duplicate  of  said  contract  exists;  that 
said  contract  is  in  the  possession  or  under  the  control  of  one  or 
more  of  the  defendants  [names].  That  none  of  the  defendants 
deny  that  a  written  contract  between  defendants  in  relation  to 
said  bill-board  business  existed  at  the  time  of  said  injury,  but 

ments   relate   to    the   merits    of   the  Code  Civ.  Pro.,   §  803.     Discovery  is 

action.    See,  further,  the  general  title,  granted  to  ascertain   facts  necessary, 

Discovert,    Chapter   XIII,    Art.    IV.  to  state  the  cause  of  action  or  defense, 

post.  but  has  often  been  denied  when  sought 

The  action  must  be  already  pend-  at  law,  to  ascertain  names  of  parties, 

ing  and   in   a  court  of  record  other  See  par.  7,  p.  1.351. 
than  a  Justice's  Court  in  a  city.     N.  Y. 
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the  defendant  W.  claims  that  said  contract  does  not  make  all  the 
defendants  copartners  in  said  business,  nor  the  defendants  W. 
and  X.  jointly  liable  with  the  other  defendants  for  the  plaintiff's 
aforesaid  injuries. 

VI.  That  said  contract  is  not,  nor  is  any  copy  thereof  in  your 
petitioner's  possession,  nor  under  his  control;  that  an  inspection 
and  copy  of  said  contract  is  necessary  to  your  petitioner  to  enable 
him  to  frame  his  complaint  in  said  action  l_stating  reasons  fully^. 

[VII.  That  your  petitioner  has  applied  to  the  defendants  for 
permission  to  inspect  and  take  a  copy  of  said  contract,  but  such 
permission  has  been  vef used  —  stating  the  particulars  of  the 
application,  or  —  as  appears  by  the  affidavits  of  C.  D.  hereto 
annexed]  .^ 

VIII.  \^Affldavit  of  merits  may  be  inserted  as  in  Form  1031, 
post,  p.  1373.] 

IX.  That  this  application  is  made  in  good  faith  for  the  pur- 
pose stated;  and  no  previous  application  for  such  inspection  has 
been  made  [except,  etc.;  see  p.  1172  of  this  volume}. 

Wheeefgee  your  petitioner  prays  that  the  defendants  may  be 
directed  to  allow  the  discovery  and  inspection  of  said  contract 
by  your  petitioner,  and  that  an  order  issue  directing  such  dis- 
covery, or  that  they  show  cause  why  a  discovery  and  inspection 
thereof  shall  not  be  gran+ed,  and  for  such  other  and  further  relief 
as  may  be  just. 

[Date.']  [Signature.^] 

[Verification  as  in  Form  821,  p.  1175.] 

[For  Form  of  Order,  see  Di?coveey,  Chap.  XIII,  Art.  IV, 
post,  p.  1626,  Form  1388.] 

FORM  No.  1013. 

Affidavit  to  obtain  examination  of  officer  of  corporation  defendant,  and  pro- 
duction of  documents,  to  enable  plaintiff  to  plead  (action  by  stockholders 
for  accounting).! 

[Title  of  court  and  action.} 
[Venue.}- 

0.  r.  F.  being  duly  sworn,  says: 

1.  That  he  is  the  plaintiff  in  this  action,  and  is  and  has  long 
been  a  stockholder  in  the  corporation  defendant   called  the  B. 

5  This  is  not  essential.  Albany  if  petition  is  properly  verified  by 
Brass,  etc..  Co.  v.  Hoffman,  12  Misc.  plaintiff.  Hallett  «.  Am.  Law  Book 
167;  Blunber.ff  v.  Lindeman,  19  App.  Co.,  40  Misc.  652,  83  N.  Y.  Supp.  110. 
Div.  370,  46  JT.  Y.  Supp.  302.  T  Adapted     from     Frothingham     v. 

6  Omission  of  signature  immaterial  Broadway,  etc.,  R.  R.  Co.,  i)  Civ.  Pro. 
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and  S.  Ave.  R.  E.  Co.,  which  for  brevity  in  this  affidavit  is  called 
"  The  S.  Co."  That  said  S.  Co.  was  incorporated  in  the  year 
18  ,  f or  the  purpose  of  maintaining  a  street  railroad  in  the  city 
of  New  York  from  [stating  route'].  That  said  company  hats 
been  in  the  enjoyment  of  the  franchise  of  operating  such  railway, 
and  has  been  making  very  large  profits  therefrom,  ever  since  its 
incorporation.      It  has  a  capital  stock  of  dollars,  which 

said  stock  has  been  for  many  years  last  past  a  very  profitable 
investment,  and  said  corporation  has  been  regularly  paying 
dividends  to  its  stockholders,  and  duly  paying  interest  upon  its 
funded  debt. 

The  plaintiff  is  the  owner  and  holder  of  _  shares  of 

said  stock,  which  are  inscribed  upon  the  books  of  said  corpora- 
tion in  plaintiff's  name. 

That  the  defendants  [naming  which']  are,  and  for  some  time 
have  been,  the  directors  of  the  S.  Co.  That  the  defendant  J. 
W.  F.  is  its  president;  that  T.  B.  K.  is  its  secretary  and 
treasurer,  and,  as  such  secretary  and  treasurer,  has  possession, 
either  individually  or  in  conjunction  with  said  president,  of  its 
books  and  papers. 

II.  That  at  about  the  time  of  the  incorporation  of  the  said  S. 
Co.  [Here  followed  allegations  of  constant  efforts  on  the  com- 
pany's part  to  obtain  a  right  of  way  on  Broadway;  the  formation 
hy  the  individual  defendants  of  the  B.  Company  for  that  pur- 
pose in  the  interest  of  the  S.  Company  and  its  directors;  th& 
names  of  defendants  who  held  the  offices  of  the  B.  Company  and 
its  'boohs  and  papers;  their  acquisition  of  the  right  of  way  and  its 
use  by  the  8.  Company,  and  that  the  latter  company  paid  large 
sums  of  money  in  acquiring  the  franchise  for  the  B.  Company; 
and  that  the  officers  of  the  8.  Company  had  given  and  aferward 
countermanded  notice  of  a  meeting  of  stockholders  to  consider 
an  agreement  to  lease  the  B.  road  to  the  8.  Company;  and  con- 
tinued thus:] 

That  plaintiff  does  not  know  and  has  no  means  of  ascertaining 
what  was  the  agreement  referred  to  by  the  defendant  F.  in  the 
statement  aforesaid,  made  between  the  said  B.  Co.  and  the  de- 
fendant, J.  S.,  or  what  are  the  purposes  of  Mr.  S.,  in  pursuance 
of  which  he  transferred  the  said  stock  of  the  B.  S.  R.  Co.  to 

Rep.    (Browne)    304,  where  this  affi-  of  the  examination  of  the  corporate 

davit  was  sustained.    The  Form  which  officer,   and  inspection  by  the  adver- 

follows  is  brief  and  will  more  clearly  sary  will  not  be  allowed.      See  para- 

emnhaaize  the  statutory  requirements.  graph   4,   p.    1349,   supra,   and   cases 

The    production    of    the    books    or  cited, 
papers  is  allowed  as  a  mere  adjunct 
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Mr.  r.,  as  President  of  the  S.  Co.,  or  what  trusts,  he,  the  said 
S.,  imposed  upon  the  said  transfer.  But  deponent  believes  the 
fact  to  be  that  the  said  S.  Co.  was  in  fact,  the  real  owners  of  the 
said  B.  Co.,  and  was  entitled  to  have  the  said  stock  transferred 
and  held  for  its  benefit,  and  was  entitled  to  have  the  use  of  the 
said  B.  Co.'s  road  secured  to  it  for  the  benefit  of  its  stockholders, 
and  that  the  officers  and  directors  of  the  said  H.  Co.  are  m  t'aci, 
the  agents  and  trustees  for  the  said  S.  Co.,  and  bound  to  hold, 
manage  and  transfer  the  property  of  the  said  B.  Co.  for  the 
benefit  of  the  S.  Co.  and  its  stockholders,  and  that  any  alleged 
agreement  or  pretended  agreement  between  Mr.  J.  S.  and  the  B. 
Co.  or  its  officers  or  directors,  and  any  purposes  of  J.  S.  in  contra- 
vention of  the  rights,  duties  and  obligations  aforesaid,  are  in 
fraud  of  the  rights  of  the  stockholders  of  the  S.  Co. 

That  it  appears  by  the  records  in  the  Eegister's  office  of  , 

that  a  mortgage  for  ,  executed  by  the  said  B.   Co.  to 

W.  H.  Hayes,  as  trustee,  to  secure  dollars  of  bonds 

dated  ,18     ,  and  acknowledged  ,18     ,  was, 

on  the  day  of  ,   18     ,  duly  recorded  in  the  said 

Eegister's  office,  in  Liber  of  mortgages,  page         ,  and  that 

a  second  mortgage  for  dollars,  executed  by  the  said  B.  Co.  to 

F.  A.  P.,  to  secure  dollars  of  bonds,  dated  ,  18     ,  and 

acknowledged  ,18     ,  was  on  the  of  ,  18     , 

duly  recorded  in  the  said  Eegister's  office,  in  Liber  ,  of 

mortgages,  page 

That  bonds  have  been  issued  under  the  said  two  mortgages  to 
the  full  amount  of  said  dollars,  and  that  the  entire  railroad, 

rolling  stock,  property,  franchises,  and  rights  to  maintain  a  rail- 
road upon  of  the  said  B.  Co.  are  encumbered  by  the  same 
to  the  full  amount  thereof. 

That  many  of  the  bonds  so  issued  were  sold  by  the  persons 
having  control  of  the  said  B.  Co.,  at  prices  above  par,  and  the 
money  therefor  was  received  by  them,  and  many  of  the  bonds 
were  distributed  among  the  said  defendants  or  some  of  them  and 
by  them  retained  or  sold,  and  the  proceeds  of  such  sales  retained 
by  them  individually,  but  for  what  sums  the  said  bonds  were  so 
sold,  or  how  many  of  them  were  sold,  and  how  many  were  dis- 
tributed, and  by  whom  the  same  were  distributed,  plaintiff  does 
not  know  and  has  no  means  of  ascertaining. 

That  the  moneys  so  received  have  not  been  accounted  for  or 
paid  over  to  the  said  S.  Co.,  and  that  neither  the  said  moneys 
or  the  said  bonds  were  to  any  considerable  extent  used  for  the 
legitimate  purposes  of  the  said  B.  Co. 
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That  the  building  of  the  entire  railroad  of  the  B,  Co.,  which 
is  about  miles  in  length,  did  not  cost  to  excoda  about 

dollars,  and  that  substantially  the  entire  rolling  stock,  horses  and 
stable  accommodations  for  the  new  road,  and  the  legitimate  ex- 
penses of  organization,  legal  expenses  and  securing  of  franchises 
were  paid  by  the  said  S.  Co.  out  of  the  proceeds  of  an  issue  of 
dollars,  bonds  secured  by  second  mortgage  upon  the  property 
of  the  said  S.  Co.,  dated  ,  18     ,  and  that  as  to  about 

dollars  of  the  said  dollars,  the  same  was  not  expended 

for  any  lawful  purposes,  but  has  been  illegally,  unjustly  and 
fraudulently  disposed  of  some  way  to  the  plaintiif  unknown ;  but 
the  manner  of  its  disposition  is  known  to  all  or  some  of  the 
defendants,  and  that  deponent  is  informed  and  believes  each  of 
the  defendants  knows  what  was  the  disposition  of  some  portion 
of  the  said  bonds  or  the  moneys  realized  thereupon,  and  that  all 
or  some  of  the  defendants  have  personally  received  and  retained 
some  of  the  bonds  or  the  proceeds  thereof. 

That  plaintiff  does  not  know,  and  has  no  means  of  ascertaining, 
what  formal,  colorable  or  pretended  contracts  or  agreements  may 
have  been  made  by  and  between  the  defendants  or  any  of  them, 
either  in  their  own  name  or  purporting  to  act  in  behalf  of  the 
several  corporations  aforesaid  in  oder  to  appear  to  justify  or 
excuse  the  keeping  of  the  control  and  actual  possession  and  benefit 
of  the  said  B.  Co.  railroad  from  the  said  S.  Co.  and  its  stock- 
holders, but  the  plaintiff  believes  that  the  real  reason  therefor  was 
the  dishonest  and  illegal  purposes  of  subjecting  the  franchise 
and  railroad  of  the  said  B.  Co.  by  the  actions  of  the  defendants 
occupying  the  position  of  officers  and  directors  of  said  company 
to  the  large  and  fraudulent  indebtedness  and  encumbrance  afore- 
said, without  any  apparent  or  easily  established  accountability 
therefor  to  the  stockholders  of  the  S.  Co. 

That  the  acts  and  doings  of  the  individual  defendants  have 
given  a  go^d  cause  of  action  to  the  S.  Co.  against  them  for  an 
accounting  respecting  the  mortgages  aforesaid  and  the  proceeds 
thereof,  but  that  the  said  S.  Co.  will  not  bring  any  action  against 
the  individual  defendants,  because  the  individual  defendants  are 
now  the  directors,  managers,  and  officers  of  said  S.  Co.,  and  have 
full  and  complete  control  of  it,  and  will  not  use  the  name  of 
the  company  for  the  purpose  of  bringing  an  action  against  them- 
selves. That  the  franchise  to  run  cars  on  B.  from  to 
,  is  a  very  valuable  franchise,  and  worth  at  least,  as 
deponent  is  informed  and  believes,  dollars.  That  the 
result  of  the  mortgages  placed  on  such  property  by  the  defendants, 
has  been  to  encumber  this  property  with  mortgages  to  the  amount 
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of  dollars  without  the  said  S.  Co.  having  received  any 

compensation  therefor  to  the  damage  to  that  amount  of  the  S.  Co. 
and  of  the  stockholders  thereof  and  of  these  plaintiffs. 

That  the  plaintiff  has  commenced  an  action  in  this  court,  as 
well  on  his  own  behalf  as  that  of  all  other  stockholders  similarly 
situated  with  him  against  the  said  S.  Co.  and  the  directors  and 
managers  thereof,  and  against  the  said  B.  Co.  and  the  directors 
and  managers  thereof,  for  the  purpose  of  procuring  a  judgment 
against  the  said  individual  defendants,  forcing  them  to  account 
for  the  moneys  received  for  the  said  dollars  of  bonds,  or 

the  bonds  themselves,  if  the  same  have  not  yet  been  distributed, 
and  for  the  purpose  of  causing  to  be  transferred,  if  the  same 
has  not  been  heretofore  done,  the  capital  stock  of  said  B.  Co. 
which  is  owned,  beneficially  at  least,  by  said  S.  Co.  to  said  Co., 
and  to  restrain  the  defendants  forever  from  interfering  with 
the  proceeds  of  any  of  said  mortgages  in  any  other  way  than  to 
pay  them  over  to  the  S.  Co.,  or  a  receiver,  to  be  appointed  by  the 
court  to  receive  the  same  on  behalf  of  said  S.  Co. 

III-V.   [As  in  III  and  VI  of  following  Form.] 

VI.  That  the  testimony  of  said  persons  is  material  and  neces- 
sary for  the  plaintiff  herein  for  the  prosecution  of  this  action, 
and  that  he  may  know  therefrom  the  particulars  of  the  facts, 
which  will  enable  him  to  frame  a  complaint.  That  he  is  not  now 
able  to  frame  his  complaint,  and  does  not  know  the  circumstances 
under  which  the  said  mortgages  were  placed  upon  the  said  B. 
Co.'s  property,  and  does  not  know  to  whom  the  proceeds  of  said 
mortgages  have  been  paid,  except  in  a  general  way  that  they  have 
been  divided  among  the  defendants  and  other  persons,  but  who 
these  other  persons  are  he  does  not"  know. 

VII.  That  the  production  of  certain  of  the  books  and  papers 
of  the  defendant,  the  S.  Company,  is  necessary  to  ^able  the 
plaintiff  to  obtain  the  examination  which  he  desires  to  make  of 
the  affairs  of  said  S.  Co.,  and  that  the  defendant,  J.  W.  F.,  as 
president,  and  T.  B.  K.,  as  treasurer  and  secretary  of  said  S. 
Co.,  have  possession  of  the  books  and  papers,  which  the  plaintiff 
desires  produced;  that  said  books  are  the  cash-books  of  the  said 
S.  Co.,  and  the  ledger  of  the  said  S.  Co.,  and  particularly  the 
minute  books  of  the  transactions  of  the  directors  of  said  S.  Co.^ 

G  In  an  affidavit  and  order  for  the      given.     Williams  v.  W.  U.   Tel.  Co., 
production  of  books  and  papers  of  a      47  N.  Y.  Super.  Ct.  380. 
corporation,    their    names    must    be 
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The  said  named  officers  are  the  directors  thereof  whose  testimony 
is  necessary  and  material. 

[Oontinue  as  in  Form  427,  p.  706,  of  Volume  I,  beginning 
with  paragraph  VIII  to  end."] 

FORM  No.  1014. 
Afladavit  to   obtain  examination  of  party  to  enable  other  party  to  plead 

(General  FoTni).9 

l_Title  of  court  and  action.] 
{Venue.] 
A.  B.,  being  duly  sworn,  says : 

I.  That  he  is  the  [defendant  above  named].  \If  i^ot  a  party 
state  name,  and  relation  to  cause.] 

II.  That  this  action  was  commenced  by  the  service  of  sum- 
mons [and  complaint]  on  deponent,  on  the  day  of  , 
and  no  answer  has  been  served,  and  defendant's  time  to  serve 
his  answer  expires  on  the             day  of                 ,  19     . 

III.  That  the  names  and  residences  of  all  the  present  parties 
to  this  action  [if  any  are  unknown,  add,  so  far  as  their  residences 
—  or  names  and  residences  —  can  be  ascertained],  and  the  facts 
as  to  whether  they  have  appeared,  by  attorney  or  otherwise,  or 
not,  are  as  follows  i^" 

Plaintiffs,  who  appear  by  A.  T.,  of  ,  their  attorney, 

whose  [office]  address  is  :" 

A.  B.,  who  resides  at  l^o.  street,  in  the  city  of  , 

county  of  ,  and  State  of 

C.  D.,  who  resides  in  the  town  of  ,  county  of  , 

and  State  of 

Defendants:  W.  Z.,  who  resides  at  'No.  [^state  address],  and 
who  has   appeared  by   T.   Z.,   of  ,   his   attorney,   whose 

[office]  address  is 

W.  Y.,  who  resides  at  ,  and  has  appeared  in  person. 

Y.  Z.,  who  resides  at  ,  and  has  not  appeared. 

[^Or  if  very  numerous,  may  more  conveniently  annex  and  refer 
to  a  tabular  schedule.] 

9  Read  carefully  the  text  at  p.  1349  of  the  residence.     Dennis  v.  Tebbetts, 
et  seq.,  for  decisions  and  authorities  29  Misc.  600,  61  N.  Y.  Supp.  503. 
upon    the    general    requisites    of    the  u  An  omission  to  state   attorney's 
moving  papers.  residence  or  office  address  is  a  fatal 

10  To  refer  to  a  party  as   "  J.   T.,      omission.       Depierris    v.    Slaven,    74 
of  ,"  does  not  comply  with  the      Hun,  628,  26l  N.  Y.  Supp.  970. 
statutory  requirement  of  a  statement 
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[//  any  names  or  residences  are  unknown,  show  effort  to  ascer- 
tain names  and  residences  and  inability  to  ascertain}^'] 

IV.  That  this  action  is  brought  [here  state  the  nature  of 
the  action,  and  the  substance  of  the  judgment  demanded  therein.'] 

V.  That  the  defense  in  this  action  is  \here  state  the  nature  of 
the  defense,  unless  by  plaintiff  before  issue  joined.] 

VI.  That  the  said  l^plaintiff] ,  whose  examination  is  desired,  is 
now  residing  [^or,  sojourning  —  or,  regTilarly  transacting  busi- 
ness] at  Instating  place;  and  if  a  toivn  or  city,  the  street 
and  number;  and,  if  a  resident  of  the  State  but  not  of  the  county 
where  the  examination  is  sought,  add:]  and  has  there  an  office 
for  the  regular  transaction  of  business  in  person.  [//  a  non- 
resident, and  leave  is  desired  to  serve  in  any  other  county  than) 
that  where  the  order  is  to  require  him  to  attend  for  examination, 
add  reason.] 

[Or  where  plaintiff  is  a  corporation.]     That  the  plaintiff,  whose 
examination  is  desired,  is  a  corporation  having  its  office  at 
That  the  names  of  the  officers  \^or,  directors]  thereof,  whose  tes- 
timony is  material  and  necessary  for  defendant  are  [stating  their 
names  and  residence]. 

VII.  That  the  testimony  of  the  said  [plaintiff]  is  material 
and  necessary  to  enable  defendant  to  frame  his  answer  herein, 
and  that  without  the  same,  he  is  not  able  to  frame  his  answer  for 
the  reason  [stating  reasons  fully].^^ 

VIII.  [May  add  other  facts  to  show  a  case  loithin  N.  Y.  Code 
Civ.  Pro.,  §§  870  and  871.] 

IX.  That  no  previous  application  for  examination  of  said 
[name]  has  been  made  herein  [except,  etc.]. 

X.  Where  additional  time  to  plead  is  desired,  state  (if  not 
already  stated)  condition  of  cause,  and  add  affidavit  of  merits  — 
as  in  Form  1031,  p.  1373,  post. 

XI.  [If  sanction  for  less  than  five  or  more  than  twenty  days' 
service  is  desired,  state  special  circumstances  making  such  time 
of  service  necessary.]  ^^° 

[Jurat.]  [Signature.] 

[For  Form  of  Order,  see  Examination  Befoeb  Tbial,  chap. 
XIII,  AH.  VI,  post.  Form  1409,  p.  1642.] 

12  Simmons  v.  Hazard,  65  Htm,  112,  74  N.  Y.  Supp.  1049;  Koppel  ;;.  Hatch, 
20  N.  Y.  Supp.  508,  23  Civ.  Pro.  Eep.  50  Mise.  626.  If  the  application  is  by 
15.  a  defendant,  the  facts  sought  must  re- 

13  See  for  instances  of  affidavits  sue-  late  to  an  affirmative  defense, 
cessfully    meeting    this    requirement,  I3a  Miller  v.  Nevins,  115  App.  Div. 
Kramer  v.  Kramer,  79  App.  Div.  615,  139. 
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FORM  No.  1015. 

Affidavit  to  obtain  examination  of  plaintiff  to  enable  defendant  to  plead  and 

to  prove  his  case  (defense  of  fraud  to  action  on  a  sale).i* 

[As  in  last  Form,  substituting  for  paragraphs  IV,  V  and  VII, 
as  follows:^ 

IV.  The  complaint  is  for  the  price  of  bales  of  Malta  col- 
ored rags,  alleged  to  have  been  sold  by  plaintiff  to  defendants,  and 
judgment  is  demanded  for  dollars,  with  interest  and  costs. 

V.  The  nature  of  the  defense  is  that  the  sale  was  fraudulent 
and  void,  and  that  the  goods  are  not  what  they  were  falsely  and 
fraudulently  represented  and  warranted  to  be.  Before  purchas- 
ing I  examined  said  goods,  so  far  as  was  then  possible.  They 
were  packed  in  bales,  so  as  to  be  incapable  of  internal  examina- 
tion, but  from  all  examination  in  my  power,  the  bales  appeared 
to  contain  rags,  as  represented  and  warranted  by  the  plaintiff. 
After  receiving  and  sending  said  bales  to  the  paper-mill,  about 

bales,  taken  at  hazard,  were  opened  for  use,  and  the 
contents  thoroughly  examined  and  sorted,  and  each  and  every  bale 
was  then  found  to  contain,  so  packed  and  arranged  as  to  be  undis- 
coverable  on  external  examination,  a  large  mass  of  rubbish,  which 
were  not  rags  of  any  kind,  nor  or  any  pecuniary  value,  averaging 
about  of  the  whole  weight,   as  I  am  informed  by  the 

persons  who  opened,  sorted  and  weighed  the  same,  and  verily 
believe.  I  tendered  to  the  plaintiff  a  return  of  said  goods,  which 
he  refused. 

VII.  The  plaintiff  has  in  this  action  attached  said  goods,  and 
the  same  are  held  by  the  sheriff  in  behalf  of  plaintiff,  and  I 
am  unable  to  examine  the  bales  not  already  opened,  or  to  ascertain 
the  contents  thereof,  except  by  an  examination  of  the  plaintiff. 

The  defendant  desires  to  examine  the  plaintiff  to  prove  the  con- 
tents of  the  bales  not  yet  opened,  and  to  prove  the  fraudulent  and 
deceitful  packing  and  arrangement  thereof,  and  to  prove 
plaintiff's  knowledge  of  and  connection  with  such  frauds,  both  for 
the  purpose  of  preparing  their  answer  and  establishing  the  facts 
on  the  trial  of  the  action;  and  that  the  testimony  of  plaintiff  is 
material  and  necessary  to  prove  the  said  facts,  because,  as  I 
believe,  the  plaintiff  has  special  knowledge  of  the  facts  not  pos- 
sessed by  any  one  else,  and  has  control  of  the  bales  attached  and 
of  the  means  of  proving  their  contents.-'® 

U  Adapted  from  Sprague  v.  Burth-  IB  For  another  Form  by  inspection 

mont,  22  Hun,  502.  Appeal  dismissed  of  documents,  see  Brooke  v.  Foster, 
in  84  N.  Y.  649.  20  Abb.  N.  C.  200. 
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AETICLE    II. 

FoEMAL  Parts  or  Pleadings. 

[A  complete  collection  of  the  various  Forms  constituting  the  formal  parts 
of  pleadings  are  presented  in  Abbott's  Fobms  op  Pleadings  (edition  of  1898), 
Vol.  I,  Chapter  I.] 


ARTICLE    III. 


Veeification  of  Pleadings. 
[The  general  subject  of  verification  is  treated  in  Vol.  I,  p.  485  et  seq.} 


1.  Requisite  form. 

2.  "  Subsequent  pleading." 

3.  Excuse  JEor  omitting. 

4.  The  remedy  for  defects. 

5.  Testing  necessity  or  suiBciency  of 

verification. 

6.  Disclosing  grounds  of  belief. 


Forms. 

( 1016 )  Verification  of  pleading  —  by 
sole  plaintiff  or  defendant. 

-  by  one  of  several  parties 
united  in  interest  and 
pleading  together. 

—  by  two  parties  not  united 
in  interest,  but  pleading 
together. 

(1019)  —  by  officer  of  domestic  cor- 
poration. 

-  by  voluntary  association. 

—  where  the  people,  or  a 
public  officer  in  their  be- 
half, is  the  party. 

-  where  the  party  is  a,  for- 
eign corporation. 


(1017) 


(1018) 


(1020) 
(1021) 


(1022) 


(1023)  Short   verification   by   agent 

or  attorney  when  all  tlio 
material  allegations  are 
within  his  personal  knowl- 
edge. 

(1024)  The   same,   when   the   action 

or  defense  is  founded  on 
"  a  written  instrument  for 
the  payment  of  money 
only,"  which  is  in  his  pos- 
session. 

(1025)  The  same,  because  the  party 

is  not  within  the  county, 
or  is  incapable. 

( 1026 )  The  same,   for  two  or  more 

parties  united  in  interest 
and  pleading  together, 
when  neither  acquainted 
with  the  facts  is  within 
the  county. 

( 1027 )  Verification  of  answer,  refer- 

ring exclusively  to  coun- 
terclaim therein. 

(1028)  Notice   of   election   to   treat 

pleading  as  a  nullity. 


1.  Requisite  form.]  — The  principles  on  which  the  statutory 
requirement  of  verification  is  to  be  construed  and  applied  are 
already  stated.^^     Substantial  compliance  is  essential.^'^ 

2.  "■  Subsequent  pleading."']  —  The  phrase,  "  subsequent  plead- 
ing," in  the  cases  and  statutes  on  this  subject,  means  a  pleading 


18  Page  485  of  Vol.  I  of  this  work. 

The  formal  requisites,  such  as  venue,  jurat,  and  authentication,  are  those 
stated  in  Vol.  I,  p.  13,  etc.,  as  to  affidavits. 

"Morris  v.  Fowler,  99  App.  Div.  245,  90  N.  Y.  Supp.  918. 
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served  by  way  of  response,  not  subsequent  in  time.^^  A  plaintiff, 
who,  after  serving  a  verified  complaint,  serves  an  amended  com- 
plaint, may  serve  it  without  verification  if  he  choose,  although  de- 
fendant had,  meanwhile,  served  a  verified  answer;  and,  thereafter, 
the  pleadings  may  be  unverified.^®  Or,  having  served  an  un- 
verified complaint,  plaintiff  may  serve  an  amended  complaint  veri- 
fied, and  demand  a  verified  answer.^"  So,  if  defendant  serves  an 
unverified  answer  when  he  ought  to  have  verified  it,  plaintiff,  if 
he  accepts  it  as  sufficient,  may  serve  an  unverified  reply,  although 
the  complaint  was  verified. 

An  answer,  even  though  it  interpose  a  counter-claim  on  which 
defendant  might  have  sued  by  an  unverified  complaint  in  a  sep- 
arate action,  must  be  verified  if  the  complaint  in  the  action  in 
which  it  was  interposed  was  verified,'^  and  a  privilege  excusing 
from  verifying  the  answer  because  of  matter  in  the  complaint  as 
to  which  the  defendant  would  be  privileged  from  testifying,  does 
not  extend  to  such  new  matter. ^^ 

One  whose  pleading  is  defectively  verified  cannot  object  to  the 
lack  of  a  verification  of  his  adversary's 'responsive' pleading.^^ 

3.  Excuse  for  omitting.]  ■ — The  verification  of  a  pleading  re- 
quired by  reason  of  a  previotis  pleading  of  the  adversary  being 
verified,  may  be  omitted  wherever  the  pleading  contains  an  allega- 
tion or  denial  concerning  which  the  party  would  be  excused  from 
testifying  as  a  witness,-*  or  where  the  officer  verifying  for  the  cor- 
poration defendant  would  be  excused.^^  This  exemption,  how- 
ever, does  not  extend  to  a  charge  of  fraud  on  creditors,  or  affect- 
ing the  right  or  property  of  others.^®     Where  the  ground  of  ex- 

is  Hempstead  v.  Hempstead,  7  How.  Pr.,  8. 

19  Reynolds  v.  Smathers,  87  N.  C.  24;  Rankin  r.  Allison,  64  id.  673. 

aoThum  v.  Iserman,  25  Misc.  793,  54  N.  Y.  Supp.  539. 

21  Thompson  v.  Killian,  25  Minn.  111.  So  far,  however,  as  this  case  holds 
that  failure  to  object  to  the  omission  of  verification  is  not  a  waiver,  it  is  not 
in  accordance  with  our  practice. 

Contra  in  Innes  v.  Krysher,  9  Iowa,  295;  BrigE's  v.  MontKomery,  3  Heisk. 
(Tenn.)   673.  o  j'. 

22  Fredericks  v.  Taylor,  52  N.  Y.  596,  14  Abb.  Pr.   (N.  S.)   77. 

23  Fellows  V.  Menasha,  11  Wis.  558  (defect  was  lack  of  seal  and  statement 
of  official  authority  in  authentication  of  veriiication  of  complaint,  without 
the  State). 

24  N.  Y.  Code  Civ.  Pro.,  §  523;  Gadsden  v.  Woodward,  103  N.  Y.  242  (action 
against  trustee  of  corporation  founded  on  failure  to  file  report)  ;  Rogers  v. 
Decker,  131  N.  Y.  490   (trustee  of  social  club  sued  for  debt  must  verify). 

2oGoflf  v.  Star  Printing  Co.,  21  Abb.  N.  C.  211;  Batterman  v.  Journal  Co., 
28  Misc.  375,  59  N.  Y.  Supp.  965. 

26 /d.,  §  529;  Beckley  v.  Chamberlain,  65  Hun.  37,  19  N.  Y.  Supp.  745. 
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(pmption  is  a  charge  of  crime  apparent  on  the  face  of  the  ad- 
versary's pleading,  an  unverified  answer  to  the  allegation  may  be 
served  without  any  explaiiati(jn ;  ^  but  where  no  crime  is  charged 
the  defendant  must  show  how  the  privilege  arises.^*  Where  a 
tendency  to  disgrace  not  apparent  on  the  face  of  the  pleading  is 
the  ground  for  claiming  exemption,  such  tendency  must  be  alleged, 
either  in  an  affidavit  served  with  the  unverified  pleading  or  pre- 
sented in  opposition  to  plaintiff's  proceeding  as  for  want  of  an 
answer.  That  is  to  say,  the  privilege  of  a  witness  must,  in  either 
case,  be  made  to  appear.^* 

If  it  does  appear,  the  exemption  extends  to  the  whole  responsive 
pleading;  but  it  does  not  extend  to  a  pleading  of  new  matter  in 
avoidance,  as  a  counter-claim.^" 

4.  The  remedy  for  defect  or  omission.]  —  The  remedy  for  a  de- 
fective verification  is  to  treat  the  pleading  as  unverified;  or,  if 
the  party  is  entitled  to  a  verified  pleading  and  it  is  served  either 
unverified  or  with  a  defective  verification,  to  treat  it  as  a  nullity, 
and  to  promptly  give  notice  of  his  election  so  to  do.^^  The  usual 
practice  is  to  return  the  pleading  with  the  notice  indorsed 
thereon.^^ 

A  delay  of  more  than  twenty-four  hours  may  waive  the  right  to 
assert  the  defect  or  omission,  unless  excused.^* 

5.  Testing  necessity  or  sufficiency  of  verification.'] — If  the 
complaint  is  not  properly  verified,  the  answer  thereto  may  be  un- 
verified and  defendant  may  move  to  compel  its  acceptance  as  a 
pleading  in  the  cause  and  to  vacate  any  judgment  entered.^* 

Where  the  complaint  is  verified,  either  party  may  test  the  neces- 
sity or  sufficiency  of  the  verification  of  the  answer,  the  plaintiff 

27  Wilson  V.  Bennett,  2  Civ.  Pro.  Rep.  34  (libel)  ;  Batterman  v.  Journal  Co., 
supra  (libel)  ;  Anderson  v.  Doty,  33  Hun,  238  (charge  of  keeping  a  bawdy 
house) ;  Ray  v.  Sellers,  1  Duval  (Ky.),  254  (injury  to  the  person  by  nuisance, 
held  within  the  exemption  in  Kentucky). 

28  Dehn  v.  Mandeville,  68  Hun,  335,  22  N.  Y.  Supp.  984. 

29Roache  v.  Kivlin,  25  Hun,  150  (answer  of  defendant  in  criminal  conversa- 
tion, adultery  not  being,  in  this  State,  a  crime ) . 

30  Fredericks  v.  JTaylor,  52  N.  Y.  596. 

31  Code  Civ.  Pro.,  §  528.     See  Vol.  I,  pp.  495,  496. 

32  See  Form  No.  1038  for  form  of  notice  to  indorse  upon  the  pleading 
returned. 

33  Paddock  V.  Palmer,  32  Misc.  426,  66  N.  Y.  Supp.  743. 

34  See  Morris  v.  Fowler,  99  App.  Div.  245,  90  N".  Y.  Supp.  918. 
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by  a  motion  to  strike  it  out,^^  the  defendant  by  a  motion  to  compel 
its  acceptance.^* 

The  party  serving  a  responsive  pleading  (see  paragraph  2), 
which  has  been  defectively  verified,  has  a  reasonable  time  after 
notice  within  which  to  correct  it.^^ 

6.  Disclosing  grounds  of  belief.']  — When  the  affidavit  is  not 
made  by  the  party,  the  affiant  must  disclose  the  source  of  his  in- 
formation and  grounds  of  belief  as  to  all  allegations  not  based 
upon  his  knowledge.  An  unqualified  denial  of  knowledge  or  in- 
formation sufficient  to  form  a  belief  does  not  require  such  dis- 
closure.^* 

The  affiant  need  not  set  forth  a  copy  or  the  substance  of  the 
writing  referred  to  as  the  ground  of  his  belief ;  and  the  details  of 
conversations  need  not  be  specified.^^ 


FORM  No.  1016. 
Verification  of  pleading*o  —  by  sole  plaintiff  or  defendant. 

[Fenwe.] 

A.  B.,  being  duly  sworn,  says,  that  he  is  the  plaintifp  [^or,  de- 
fendant] above  named  [or,  the  guardian  ad  liiem*^  above  named, 
for  the  infant  plaintiff,  C.  C,  that  he  has  read  the  foregoing 
[complaint]  and  knows  the  contents  thereof,*^  that  the  same  is 
true  *  to  his  own  knowledge**  [i/  anything  is  stated  on  informa- 
tion and  belief,  add:  except  as  to  the  matters  therein  stated  to  be 

35  Fredericks  v.  Taylor,  52  N.  Y.  596,  14  Abb.  Pr.   (N.  S.)   77. 
36Goff  V.  Star  Printing  Co.,  21  Abb.  N.  C.  211,  14  Civ.  Pro.  Rep.  3. 

37  Fusco  V.  Adams,  11  N.  Y.  Supp.  735,  19  Civ.  Pro.  Rep.  48. 

38  Am.  Audit  Co.  v.  Indus.  Fed.  of  Am.,  84  App.  Div.  304,  82  N.  Y.  Supp.  642. 

39  High  Rock  Knitting  Co.  v.  Bronner,  18  Misc.  627,  43  N.  Y.  Supp.  725; 
aflf'd,  29  App.  Div.  627;  Duparquet  v.  Fairchild,  49  Hun,  471,  2  N.  Y.  Supp. 
264,  15  Civ.  Pro.  Rep.  256.  ' 


«N.  Y.  Code  Civ.  Pro.,  §§  523-526.  unless  it  appears  by  the  pleading  that 

•41 A  guardian  ad  litem  verifies   as  he    is    of    impaired    sight    or    under- 

the  party,  instead  of  the  infant,  and  standing. 

is  not  required  to  state  reasons.    Vol.  43  The  omission   of  the  words  "  to 

I,  p.  492;  Clay  r.  Baker,  41  Hun,  58,  his    knowledge"    is    not    necessarily 

11  Civ.  Pro.  Rep.  1.  fatal.     Matter  of  Macauley,  94  N.  Y. 

*2  An  allegation  that  he  has   read  574.      "  To  his  knowledge  and  belief " 

or  heard  read  the  pleading,  and  knows  is   improper.      Morris   v.   Fowler,  99 

the   contents  thereof,   is  unnecessary,  App.  Div.  245,  90  N.  Y.  Supp.  918. 
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alleged**  on  information  and  belief,  and  that  as  to  those  matters 
he  believes  it  to  be  true*^] . 

[Jurat-I  [Signature.] 

FORM  No.  1017. 

Verification  by  one  of  several  parties  united  in  interest  and  pleading  togetlier.46. 

[Venue.] 

A.  B.,  being  duly  sworn,  says  f  that  he  is  one  of  the  plaintiffs 
[or,  defendants]  above  named,  that  he  is  acquainted  vsrith  the  facts 
stated  in  the  foregoing  complaint  —  or,  answer ;  that  the  same 
is  true  [continuing  as  above  from  the  *]. 

FORM  No.  1018. 
Verification  by  two  parties  not  united  in  interest,*^  but  pleading  together. 

[Venue.] 

A.  B.  and  C.  D.,  the  plaintiffs  [or,  defendants  —  or,  two  of  the 
plaintiffs  —  or,  defendants]  above  named,  being  severally  duly 
sworn,  say,  each  for  himself,  that  the  foregoing  complaint  [or, 
answer]  is  true  [continuing  as  in  Form  1016  from  the  *]. 

FORM  No.  1018. 
Verification  by  oflScer  of  domestic  corporation.48 

[Fenue.] 

A.  B.,  being  duly  sworn,  says,  that  he  is  president  [or  other 
officer^^]   of  the  Company,  the  above  named   [plaintiff] 

a  Omission  of  the  words  "  stated  to  successfully    attacked    as    sham,    as 

be  "  is  improper.     Morris  v.  Fowler,  against  the  one  not  verifying  and  who 

99  App.  Div.  245,  90  N.  Y.  Supp.  918.  is  shown  to  have  knowledge.     Lacy  v. 

45  Where  all  of  the  allegations  are  Wilkinson,  7  Civ.  Pro.  Rep.  104. 
positive,  the  exception  has  no  effect,  47  See   Vol.   I,   p.    492 ;    Kinkaid   v. 
and    the    verification     on     the     affi-  Kipp,  8  N.  Y.  Super.  Ct.  692. 

ant's  knowledge  remains  unqualified.  48  A  verification  on  behalf  of  a  do- 

Kieley  v.  Barron,  etc.,   Co.,  87  App.  mestic    corporation,    if   made   by    an 

Div.  317,  84  JT.  Y.  Supp.  306.  appropriate    officer  ,   is    regarded    as 

Where   all   the   allegations   of   the  made  by  the  corporation  as  the  party, 

pleading  are   stated   as  made  on  in-  and  is  not  required  to  state  reasons 

formation    and    belief,  ^a    statement  nor  grounds  of  belief.    Vol.  I,  p.  492 ; 

"that  the  pleading  is  true  as  the  de-  Henry  v.  Brooklyn  Heights  R.  R.  Co., 

ponent    is    informed    and    believes,"  43   Misc.   589,   89  N.   Y.    Supp.   525; 

without    more,    is    sufficient.       Orvis  Duryea  Co.  v.  Rayner,  11  Misc.  294, 

V.    Goldschmidt,    2    Civ.    Pro.    Rep.  32  N.  Y.  Supp.  247;  Glaubensklee  v. 

(Browne)  314,  64  How.  Pr.  71.  Hamburgh,   etc.,   Packet   Co.,   9   Abb. 

46  Where  the  parties  are  suing  or  Pr.  104;  Am.  Insulator  Co.  v.  Bank- 
sued  upon  a  joint  liability,  under  ers'  &  Mer.  Teleg.  Co.,  13  Daly,  200, 
which  no  individual  recovery  may  be  7  Civ.  Pro.  Rep.  443,  2  How.  Pr. 
had,  one  may  verify  for  all  if  he  is  (N.  S.)  120.  Contra,  Robinson  v. 
acquainted  with  the  facts.  See  Pad-  Ecuador  Devel.  Co.,  32  Misc.  106,  65 
dock  v.  Palmer,  32  Misc.  426,  66  N.  Y.  N.  Y.  Supp.  427,  as  to  officer  of  for- 
Supp.  743.     A  copartner  is  presumed  eign  corporation. 

to   have   knowledge   of   copartnership  49  The  president  is  always  a  proper 

transactions.     Id.     But   a   denial   of      officer.    The  secretary,  treasurer,  or  a 
any  knowledge  or  information  may  be      director,  is  also  a  proper  officer.    See 
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and  that  the  foregoing  complaint  [or,  answer  —  or,  reply]  is 
true  to  the  knowledge  of  the  deponent  [if  any  allegations  are  on 
information  and  belief,  add:  except  as  to  the  matters  therein 
stated  to  be  alleged  on  information  and  belief,  and  that  as  to 
those  matters  he  believes  it  to  be  true].  *  [Unless  deponent  ap- 
pears to  he  one  of  the  recognized  officers,  may  add:  Deponent 
further  says,  that  he  is  an  officer  of  the  said  corporation,  to  wit  — 
state  —  and  that  his  powers  and  duties  are  —  sfaie].®" 

FORM  No.  1020. 
Verification  by  voluntary  association. 

\_As  in  case  of  domestic  corporation;  except  that  if  suing  or 
sued  in  name  of  president  or  treasurer,  such  officer  must  verify, 
or  any  other  officer  verifying  must  do  so  as  a^ent  or  attorney.y^ 

FORM  Wo.  1021. 
Verification  where  the  people,  or  a  public  officer  in  their  behalf,  is  the  party. 

[Venue.] 

A.  B.,  being  duly  sworn,  says  [here  state  residence,  business, 
etc.],  and  that  deponent  is  acquainted  with  the  facts  in  respect  to 
the  matters  stated  in  the  foregoing  complaint  [or,  answer],  and 
that  said  complaint  [or,  answer]  is  true  [continue  as  in  Form 
1016,  from  the  *]. 

FORM  No.  1022. 
Verification  where  the  party  is  a  foreign  corporation. 

[Venue.] 

A.  B.,  being  duly  sworn,  says,  that  he  is  the  agent  in  , 

of  [or,  that  he  is  the  secretary  of®^ —  or,  that  he  is  the  attorney 
for]    the  Company,    plaintiffs    [or,    defendants]    above 

named,  [and,  if  not  alleged,  in  the  pleading,  add]  which  is  a  cor- 
poration created  by  or  under  the  laws  of  the  State  of  [or, 
the  laws  of  the  United  States,  and  not  located  in  this  State],  and 
that  the  foregoing  complaint  [or,  answer]  is  true  to  the  knowledge 

Eastham  v.  York  State  Tel.  Co.,   86  51  So  held   in   Talmadge  v.  Louns- 

App.  Div.  562,  83  N.  Y.  Supp.   1019  bury,  23   Abb.   N.   C.   331,   10  N.  Y. 

(director).      So  is  an   attorney  who  Supp.   129. 

swears  he  has  been  employed  to  act  52  An   officer  of  a  foreign  corpora- 

for  the  corporation  in  matters  of  that  tion    is   an   "  agent  "    thereof  within 

character.     Matter  of  St.  L.,  etc.,  R.  R.  the  meaning  of  Code  Civ.  Pro.,  §  525. 

Co.,  133  N.  Y.  270.  Robinson   v.  Ecuador   Devel.   Co.,  32 

50  See  Matter  of  St.  Lawrence,  etc.,  Misc.  106,  65  N.  Y.  Supp.  427. 
R.  R.  Co.,  133  N.  Y.  270. 
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of  deponent  [except  as  to  those  matters  therein  stated  to  be  alleged 
on  information  and  belief,  and  that  as  to  those  matters  he  believes 
it  to  be  true] ,  and  that  the  reason  why  this  verification  is  not  made 
by  the  party  is  that  the  party  is  a  foreign  corporation  [and  where 
any  allegation  of  the  pleading  is  stated  to  he  made  on  informor 
tion  and  belief.,  must  set  forth  the  sources  of  information  and 
grounds  of  belief. ^^     See  Form  1025]. 

[Jurat.]  [Signature.] 

FORM  No.  1033. 

Short  verification  by  agent  or  attorney  when  all  the  material  allegations  are 

within  his  personal  knowledge. 

[Fenwe.J 

A.  T.,  being  duly  svrorn,  says,  that  he  is  [one  of]  the  at- 
torney [s]  for  the  plaintiff  [orj  the  defendant]  herein  [or,  the 
agent^*    at  of   the   plaintiff  • —  or,   defendant  —  herein] . 

That  the  foregoing  complaint  [or,  answer]  is  true  *  to  the  knowl- 
edge of  deponent;  and  that  all  the  material  allegations  of  said 
complaint  [or,  answer]  are  within  the  personal  knowledge  of  de- 
ponent. ^^ 

[Jurat.]  [Signature.] 

FORM  No.  1024. 

The  same,  when  the  action  or  defense  is  founded  on  "'a  written  instrument 
for  the  payment  of  money  only ,"56  which  is  in  his  possession. 

[As  in  last  Form,  to  the  *,  continuing  thv^s:]  true  to  the  [per- 
sonaP^]  knowledge  of  deponent  [but  if  any  allegation  is  on  in- 
formation and  belief,  add:  except  as  to  the  matters  therein  stated 
to  be  alleged  on  information  and  belief,  and  that  as  to  those  mat- 
ters he  believes  it  to  be  true]. 

That  this  action  [or,  the  defense  in  this  action]  is  founded 
upon  a  written  instrument  for  the  payment  of  money  only,  now 

53  Robinson  v.  Ecuador  Devel.  Co.,  of  his  knowledge,  from  which  state- 
supra.  Not  necessary  when  all  the  ments  it  appears  that  he  has  no  per- 
allegations  in  the  pleading  are  on  sonal  knowledge,  the  verification  is  a 
knowledge.  Am.  Audit  Co.  v.  Ind.  nullitv-  Id.;  Morris  v.  Fowler,  99 
Fed.  of  Am.,  84  App.  Div.  304,  82  App.  Div.  245,  90  N.  Y.  Supp.  918. 
N.  Y.  Supp.  642.  No  reason  need  be  assigned  why  the 

54  The   Code   does  not   prescribe  in  verification  is  not  made  by  the  party. 
what  respect  the  agency  must  exist,  Betts  v.  Kridell,  20  Abb.  N.  C.  1.  13 
or  that  the  nature  of  it  be  stated  in  Civ.  Pro.  Eep.  157,  12  St.  Rep.  163. 
the  verification.     Beyer  v.  Wilson,  46  56  Foreclosure   is   not  such  a   suit. 
Hun,  397,  27  Wkly.  Dig.  496,  12  St.  Peyser  v.  McCormack,  7  Hun,  300. 
Rep.  415.  57  This  word  is  not  necessary,  but 

55  No  exolanation  of  the  source  of  imports  another  ground  for  allowing 
the  affiant's  knowledge  is  necessary.  substituted  verification  if  no  material 
Moran  v.  Helf,  52  App.  Div.  481,  65  allegations  are  on  information  and 
N.  Y.   Supp.    113.      If,  however,   the  belief. 

affidavit  attempts  to  state  the  source 
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in  deponent's  possession,  which  instrument  is  the  source  of  de- 
ponent's information  and  the  grounds  of  his  belief^*   [may  add 
other  sources  and  grounds,  if  any;^^  see  two  next  Forms~\. 
[Jurat.}  [Signature.] 

FORM  No.  1025. 

Verification  by  attorney  or  agent,  because  the  party  is  not  within  the  county, 

or  is  incapable.60 

[Venue.] 

A.  T.,  being  duly  sworn,  says,  that  he  is  [one  of]  the  at- 
torney [s]  for  the  plaintiff  [or,  the  defendant  Y.  Z.]  in  this 
action,  and  resides  at  ,  in  the  county  of  [and,  if  in 

another  State,  name  such  State  and  add:  and  has  his  office  at 
,  in  the  county  of  ,  in  this  State]  ;  [or,  if  the  verifi- 

cation is  by  an  agent:  that  he  is  the  agent  of  the  plaintiff;  that 
the  plaintiff's  attorney  resides  at  ,  in  the  county  of  ]  ;  *^ 

that  the  foregoing  complaint  [or,  answer]  is  true  to  tEs^fcnowl- 
edge  of  the  deponent  [but  if  any  allegation  is  on  information  and 
belief,  add:  except  as  to  the  matters  therein  stated  to  be  alleged  on 
information  and  belief,  and  that  as  to  those  matters  he  believes  it 
to  be  true]. 

Deponent  further  says,  that  the  grounds  of  his  belief  as  to  all 
matters  therein  not  stated  upon  his  knowledge,  are  as  follows  [as 
thus]  :  that  he  has  possession  of  the  notes  mentioned  in  the  com- 
plaint, and  of  letters  from  the  defendant  acknowledging  his  lia- 
bility thereon  and  promising  to  pay  th,e  same,^^  and  of  the  notarial 
certificate  of  demand  and  of  notice  o?  dishonor,  given  to  defendant 
upon  the  non-payment  of  said  notes  at  maturity.  [Or,  thus: 
from  information  received  from  the  letters  of  plaintiffs,  now  in 
deponent's  possession,  and  also  from  the  admissions  of  defendant 

58  This  Form  is  sustained  by  Hyde  fendant  charged  with   uttering  slan- 

V.   Salg,  27   Hun,   369.      The   statute  der). 

includes  a  corporation  plaintiff.     Syr-  61  It    is    the    attorney's    residence 

acuse  Molding  Co.  ».  Squires,  15  N.  Y.  which  determines  the  right  to  make 

Supp.  321,  21  Civ.  Pro.  Rep.  58.  the  verificationr  .Code  Civ.  Pro.,  §  525. 

B9  It  was  held  in  Matthews  v.  Smith,  62  Documents~may  be  thus  referred 

9  Civ.  Pro.  Rep.   165,  and  Smith  v.  to  for  the  mere  purpose  of  verifying 

Rosenthal,   11   How.  Pr.   442,  that  a  the   pleading,  without  reciting  tenor 

disclosure   of    source    of    information  or    annexing    copies.      Moorhouse   v. 

and  ground  of  belief  was  not  in  this  Hutchinson,  2  Dem.  429.      But  if  the 

case  essential.  verified  pleading  is  relied  on  as  proof 

60  An  answer  cannot  be  interposed  of  matters  in  the  documents  in  sup- 
containing  denials  on  information  and  port  of  an  application  on  the  plead- 
belief,  and  verified  by  the  attorney,  in  ings  —  as  for  instance,  an  attachment 
a  case  where  from  the  nature  of  the  —  copies  must  be  given,  or  a  separate 
charge  the  defendant  himself  must  affidavit  produced  which  will  satisfy 
have  knowledge.  Pardi  v.  Conde,  27  the  rule.  See  p.  903  of  Volume  I. 
Misc.  496,  58  N.  Y.   Supp.  410    (de- 
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to  this  deponent  made  on  the        day  of  ;  19     ,  that  he  was 

owing  to  plaintiff  the  full  amount  as  claimed  in  the  complaint.]'^* 

Deponent  further  says,  that  the  reason  why  this  verification  is 
not  made  by  said  plaintiff  \_or,  defendant]  is  that  said  plaintiff 
[or,  defendant,  or,  that  each  of  the  officers  of  the  plaintiff^]  is 
not  within  the  said  county  of  *'*^  [or,  if  within  the  county  — 

is  not  capable  of  making  this  verification  by  reason  of  — ^  here 
state  the  cause,  such  as  sickness^. 

[Jurat.l  [Signature.] 

FORM  No.  1026. 

The  same,  for  two  or  more  parties  i:nited  in  interest  and  pleading  tosether, 
when  neither  acquainted  with  the  facts  is  within  the  county. 

[As  in  last  Form  to  the  *,  substituting  for  last  paragraph  the 
following :] 

That  the  reason  why  this  verification  is  not  made  by  either  of 
said  parties  is  that  they  are  parties  united  in  interest,  and  plead- 
ing together,  but  no  one  of  them  acquainted  with  the  facts  is 
within  the  said  county  of 

[Jurat.]  [Signature.] 

FORM  No.  1037. 
Verification  of  answer,  referring  exclusively  to  counterclaim  therein.65 

[Venve.] 

Y.  Z.,  being  duly  sworn,  says,  that  he  is  the  defendant  above 
named,  that  the  counter-claim  contained  in  the  foregoing  answer, 
stated  as  the  [second]  defense  therein,  is  true  to  the  knowledge  of 
the  deponent  [if  any  allegation  is  on  information  and  belief,  add: 
except  as  to  the  matters  in  said  counter-claim  stated  to  be  alleged 
on  information  and  belief,  and  that  as  to  those  matters  he  be- 
lieves it  to  be  true]. 

63  From  High  Rock  Knitting  Co.  v.  residence.  Climax  Specialty  Co.  v. 
Brenner,  18  Misc.  627,  43  N.  Y.  Supp.  Smith,  31  Misc.  275,  64  N.  Y.  Supp. 
725;  aff'd,  29  App.  Div.  627;  Dupar-  42,  7  Anno.  Cas.  373;  High  Rock 
quet  V.  Fairchild,  49  Hun,  471,  2  Knitting  Co.  v.  Brenner,  18  Misc.  627, 
N.  Y.  Supp.  264,  15  Civ.  Pro.  Rep.  43  N.  Y.  Supp.  725;  aflf'd,  29  App. 
256.  Div.  627. 

Neither  the  substance  of  the  letters  Ma  A  mere  allegation  that  the  party 

nor    the    conversations    need    be    set  resides    in    another    county    is    not 

forth.      Id.  enough.     Boyce  v.  Demars,  114  App. 

64  An  attorney  may  verify  for  a  do-  Div.  284. 

mestic  corporation  when  no  officer  is  65  Allowed  by  Code  Civ.  Pro.,  §  527, 

within  the  county  of  the  attorney's      when  complaint  is  unverified. 
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FORM  No.  1028. 
Notice  of  election  to  treat  pleading  as  a  nullity.66 

'[Title  of  court  and  cause.] 

Please  take  notice  [that  the  within  answer  is  hereby  returned 
and]  plaintiff  elects  to  treat  the  same  as  a  nullity,  on  the  ground 
that  it  is  served  without  a  copy  of  a  sufficient  verification  [and 
if  a  form  of  verification  is  attached  to  the  pleading,  which  is 
claimed  to  he  irregular,  state  the  objection  explicitly  hy  pointing 
out  the  particular  defect  or  omission.]^ 

[Dated.]  [Signature.] 

Attorney  for  plaintiff. 
To 

Attorney  for  defendant. 

66  See  paragraph  4,  p.  1363.  67  Snape  v.  Gilbert,  13  Hun,  494. 
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AETICLE    IV. 

Filing  and  Serving  Pleadings. 

FOKMS. 


I.   Demand;  and  enlaeging  time. 

1029.  Demand  of  copy  of  complaint. 

1030.  Order  extending  time  to  serve 

complaint. 

1031.  Affidavit  to  move  for  extension 

of  time  to  answer  or  demur, 
or  otherwise  move. 

1032.  Notice   oi    motion    or   order   to 

show  cause   to   enlarge   time 
to  answer  or  demur,  etc. 

1033.  Order  extending  time  to  plead, 

etc. 

1034.  Stipulation   extending   time   to 

plead,  etc. 

1035.  Conditions     attached    to    such 

stipulation. 

II.  Serving  ;   and  eetubning. 

1036.  Notice      indorsed     on     answer 

served  on  co-defendant. 


1037.  Order  for  trial,  to  prevent  sum- 

mary judgment  against  cor- 
poration in  action  for  dam- 
ages for  non-payment  of 
note;  or  other  evidence  of 
debt. 

1038.  Notice     indorsed    on     pleading 

returned. 

III.  Filing. 

1039.  Affidavit    to    move    to    compel 

filing  of  pleadings. 

1040.  Certificate    that   pleadings    are 

not  filed. 

1041.  Order   that   pleadings,   etc.,  be 

filed  or  deemed  abandoned. 

IV.  Opening  default. 

1042.  Notice   of   motion    or   order   to 

show  cause  upon  application 
to  open  default  and  serve 
complaint. 


I.     DEMAND;  AND  ENLARGING  TIME. 
FORM  No.  1029. 
Demand  of  copy  of  complaint.«8 
[As  in  Form  437  or  439,  Vol.  I,  pp.  736,  738.J 

FORM  No.  1030. 
Order  extending  time  to  serve  complaint.69 

[Name  o/]  Court  \_or,  if  court  order']  At  a  Special  Term  [etc., 

as  in  Form  820,  p.  1174].  -' 

[Title  of  action.] 

On  the  annexed  affidavit  of  A.  B.,  verified  ,  19     ,  and 

the  summons  [and  other  papers,  if  any]  : 


88  For  demand  of  copy  account  or 
bill  of  particulars,  see  Article  IX, 
p.  1394. 

Where  the  defendant  voluntarily 
appears,  his  demand  for  a  copy  of 
the  complaint  sets  the  time  running, 
although  service  by  publication  is  in 
progress.      Eleventh    Ward    Bank    v. 


Powers,  43  App.  Div.  178,  59  N.  Y. 
Supp.  314;  Sanders  v.  People's  Co-op. 
Ice  Co.,  44  Misc.  171,  89  N.  Y.  Supp. 
785. 

69  For  a  fuller  Form,  see  Vol.  I, 
p.  410. 

Before  a  default  may  be  made  by 
the  court,  or  by  any  judge  authorized 


1372 

Oedeked,  that  plaintiffs  may  have  to,  and  including™  the 
day  of  ,  19     ,  to  serve  the  complaint  herein  on  all  of  the 

defendants.     • 

[Authentication  as  in  Form  818,  p.  1173  of  this  volume.] 

[Serve  copy  of  affidavit  with  the  order.y^ 

FORM  No.  1031. 

Affidavit  to  move  for  extension  of  time  to  answer  or  demur,  or  otherwise 

move.72 

\Title  of  court  and  cause.]- 
[Venue.] 

T.  Z.,  being  duly  sworn,  says^ 

•    /   I.  That  he  is_Xan_attorney  and  counsellor  at  law,  and  has  been 
/retained  to  defend  this  action  for]  the  defendant  herein;  and  re- 
^sides  in  the  city  of  [or  otherwise  state  his  relation  to  the 

cause]. 

/^II.  That  plaintiff's  attorney  resides  in  the  city  of 

III.  That  the   [summons  and]   complaint  herein  was   [were] 

^erved  on  said  defendant  on  the  day  of  ,   19     . 

That  the  cause  of  action  is    [state  briefly]  and  the  relief  de- 
manded in  the  complaint  is  [state.]''^ 

fV^.  That  no  extension  of  time  to  answer  or  demur,  or  to  mo,ve 

vagainst  the  complaint,  has  been  granted  by  stipulation  or  order 

\  [except  that  the  defendant's  time  so  to  do  was  on  the  day  of 

'U  ,  19     ,  extended  by  stipulation  =—  or,  by  o/der  of  Mr. 

/jj Justice  J.  K. —  for  days  from  the  day  of  , 

'49     ,  and  will  expire  on  the  day  of  next.^*] 

— X ' 

to  make  an  order  in  the  action  (§  781),  70  "  Until  "  includes  the  day  named, 

and  by  any  judge  of  the  court  in  any      Barker  v.  Keith,  11  Minn.  65. 
part  of  the  State  (§  772).  71  Otherwise    order    may   be   disre- 

A  Supreme  Court  justice  may  prop-  garded!  Code  Civ.  Pro.,  §  782.  The 
erly  grant  an  extension  in  a  County  omission  is,  however,  a  mere  irregu- 
Court  action,  but  cannot  modify  it  at  larity,  which  is  waived  by  not  return- 
a  Special  Term  subsequently  held  by  ing  the  order.  James  v.  Signell,  60 
him.  See  Edwards  v.  Shreve,  83  App.  App.  Div.  295,  69  N.  Y.  Supp.  1106. 
Div.  165,  82  N.  Y.  Supp.  514.  72  As   to    extension   pending  litiga- 

A  county  judge  of  the  county  where  tion  of  a  question  of  jurisdiction,  see 
the  applicant's  attorney  resides  may  Vol.  I,  p.  822.  As  to  enlargements  of 
grant  anejE  -parte  order  extending  the  time,  and  stays  generally,  see  Vol.  I, 
time  to  plead  in  a  Supreme  Court  ac-      p.  412. 

tion    triable    in    New    York    county.  73  Required  by  Court  Rule  No.  24. 

Crandall,  etc.,  Co.  v.  Eddv,  etc.,  Co.,  74  N.  Y.  Gen.  Rule  No.  24. 

37   Misc.   745,   76  N.   Y.   Supp.   476; 
aflf'd,  78  App.  Div.  644. 
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/^  That  no  previous  application  for  an  order  extending  the  de- 
fendant's time  herein  from  the  time  when  it  will  noysf  expire  has 
heen  ma4e_  [except  as  above  stated. J''" 

/  V.  [7/  in  Supreme  Court]  That  the  place  of  trial  designated 
in  the  complaint  is  the  county  of  ,  in  which  the  next  trial^ 

term  is  appointed  to  be  held  on  the  day  of  ,  19     . 

VI.  That  deponent    [or,  defendant's  attorney]   has  been  and 
will  be  unable  to  prepare  and  serve  an  answer  or  demurrer  herein 
or  to  move  against  the  complaint,  if  a  motion  appear  advisable,, 
A\itliin  the  time  now  remaining,  by  reason  of  the  following  facts : 

^^  [stating  necessity  for  extension,  as  thv^:]  that  deponent  was  com- 
pelled to  leave  the  city  of  New  York,  in  which  he  resides,  on 
business,  immediately  after  being  retained  by  defendant  herein, 
and  remained  absent  for  two  weeks,  since  which  he  has  not  had 
time  to  give  any  consideration  to  the  defense  in  this  cause,  and 
that  '      '     days  further  time  is  necessary  therefor.  ^^  

VII.  [Here  add  oath  to  merits,''^  which,  when  made  by  the 
party,  will  he  as  follows:]  That  deponent  has  fully  and  fairly 
stated  the  case  to  ,  his  counsel  in  this  action,  who  resides  at 
No.  street,  in  ,  and  that,  deponent  has  a  good 
and  substantial  defense  on  the  merits,  in  this  cause,  as  he  is  ad- 
vised by  his  said  counsel,  after  such  statement,  and  verily  be- 
lieves.''^ ^ 
'  ■X^r  if  the  affidavit  is  hy  the  attorney,  thus:]  That  from  the 
statement  of  the  case  in  the  action  made  to  deponent  by  the  de- 
fendant, deponent  verily  believes  that  said'  defendant  has  a  good 
and  substantial  defense  upon  the  merits,  to"  the  cause  of  action 
set  forth  in  the  complaint,  or  to  some  part  thereof.  J 

\     [Or,  if  an  affidavit  of  merits  has  already  been  filed,  thus:]  that 

a  due  and  stifBcient  affidavit  of-Bients  in  this  action  has  been  made 

by  defendant,  and  was  filed  with  the  clerk  of  this  court  on  the 

day  of  ,  19      ;  that  a  copy  thereof  was  duly  served 

upon  plaintiff's  attorney  on  the  d&j_  of  ,  19     . 

[Jurat.  ]  [Sigrcature.  ] 

FORM  No.  1032. 
Notice  of  motion  or  order  to  show  cause  to   enlarge  time  to   answer,  or 
,  demur,  etc.78 

[As  in  Form  No.  815  or  818,  substituting  for  the  italic  clause 
between  the  ^  and  the  J],  that  the  time  of  the  defendant  T.  Z., 

"5  Page  1172  of  this  volume.''  See  notes   to   Form   1604,   p.   1784, 

76  An      extension     is      improperly  post. 

granted  if   no   affidavit   of  merits   is  TSSce  notes  to  last  Form.      If  the 

presented.    Donovan  v.  Cunard  Steam-  time    has    expired    notice    should    be 

ship  Co.,  85  N.  Y.  Supp.  1114.  given. 

7T  N.  Y.  Gen.  Kules  Nos.  23  and"  24.  In  other  cases  notice  is  not  neces- 
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to  answer  or  demur,  or  make  such  application  as  he  may  be 
advised,  be  extended  days  from  the  day  of 

FORM  No.  1033. 
Order  extending  time  to  plead,79  etc. 

{Entitle,  unless  indorsed  on  the  affidavit ?'^'\ 

On  the  annexed  aiEdavit  of  T.  Z.,  verified  on  the      ^       day  of 
,19     ,   [and  on  proof  of  due  service  of  notice  of  this 
application  on  plaintiff's  attorney]   it  is,  on  motion  of  M.  'S., 
attorney  for  the  defendant, 

Oedebed,  1.  That  the  defendant  Y.  Z.  have  days  further 

time  from  the  day  of  ,®^  to  answer^^  or  demur,^ 

or  make  such  application  /&  he  may  be  advised**-)-  continue  with 
any  reservation,  or  condition,  as  thus:  without  prejudice  to  his 
right  to  omit  such  ans\v6r,  and  to  ajspeal  from  any  judgment  which 
may  be  entered  on  the  demurrer  previously  interposed  herein  — 
or,  on  conditioa  that  said  defendant  accept  short  notice  of  trial 
for  the  "term,  of  this  cotirt] . 

2.  That  the 'date  of  issue  herein,  in  case  an  answer  is  served, 
stand %s. of  \_nav^ing  a  date  20  days  after  service  of  complaint^}, 

{Authentication  as  in  Form  818,  p.  1173  of  this  volume.'] 
[Serve  copy  affi,davit  ivith  copy  order.     Code  Civ.  Pro.,  %  782.]*^ 

sary  on  the   first  application   of  the  of    days    from    the    day    his    answer 

kind,    except   to   extend   the   time   to  would  be  due,  not  from  the  date  of  the 

move  against  the  complaint,  when  two  extension.     Pattison  v.   O'Connor,  23 

days'  notice  is  required.     Court  Rule  Hun,  307. 

No.   22.     Notice   of   two   Uays   is   re-  82  An  extension  to  "  serve  and  file 

Pquired  where  the  time  to  plead  has  an  answer  herein "  was  held  to  per- 

been  extended  by  stipulation  or  order  mit  a  demurrer.      Steele  v.  Moss,  69 

for  twenty  days,  but  not  if  the  first  Wis.  496,  34  N.  W.  Rep.  237,  2  Am. 

1  extension    was    for    a    lesser    period.  St.  Rep.  756. 

Court   Rule    No.    24 ;    Crandall,    etc.,  83  Extension  of  time  to  answer  in- 

Co.  !-■.  Eddy  Co.,  37  Misc.  745,'76  N.  Y.  eludes  time  to  demur.      Bedell  v.  Be- 

Supp.   476;    aff'd,   78   App.   Div.   644.  dell,    2    Barb.    Ch.    99;    Brodhead   v. 

A  corporation  sued  upon  a  written  ob-  Brodhead,    4  How.   Pr.    308,    3   Code 

ligation   for   the    payment   of   money  Rep.    8.       But   it   avoids   doubt    (see 

only    must   give    notice.       Code    Civ.  Kelly  v.  Downing,  42  N.  Y.  71,  77) 

Pro.,  §  1778.  to  specify  a  demurrer. 

79  By  necessary  implication  the  de-  84  Where  a  party  procures  a  stipu- 
fendant's  time  to  appear  is  similarly  lation  or  order  extending  his  time  to 
extended.  Littauer  v.  Stern,  177  N.  Y.  answer  or  demur,  he  waives  all  objec- 
233.  tions   to   the  forna   of   the   complaint 

80  Need  not  be  an  order  of  court  unless  the  right  to  make  a  motion 
imless  defendant  is  a  corporation  sued  relating  thereto  is  reserved  in  such 
on  its  evidences  of  debt,  described  in  stipulation  or  order.  Post  v.  Blaz- 
N.  Y.  Code  Civ.  Pro.,  §  1778,  or  unless  ewitz,  13  App.  Div.  124,  43  N.  Y.  Supp. 
the  time  has  expired.      §  783.  59;    Sherman   v.   McCarthy.    90  App. 

In  any  case,  a  court  order  may  be  Div.  542,  85  N.  Y.  Supp.  727;  Court 

taken    if    preferred.      A    court    order  Rule  No.  22.      Such  extension  cannot 

should  be  entitled  as  in  Form  No.  820.  be  obtained  ex  parte ;  two  days'  notice 

81  "  The  time   to   answer   the   com-  of  motion  is  required.      Rule  No.'  22. 
plaint     is     hereby    extended     twenty  85  N.  Y.  Gen.  Rule  No.  24. 
days"  gives  defendant   such  number  S6  See  note  71  to  Form  No.  1030. 
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FOEM.  No.  1034. 
Stipulation  extending  time  to  plead,87 
[Title  of  the  caiise.'] 

It  is  hereby  stipulated  that  the  time  for  the  defendant  to 
answer  or  demur  to  the  complaint  herein,  or  to  make  such  appli- 
cation as  he  may  be  advised*^  is  hereby  extended  to  and  including^® 
the  day  of  ,  19      ;^°  the  issue  to  date  as  if  no  extension 

had  been  granted  [or,  to  remain  as  of  the  day  of  , 

19     ],  and  no  other  extension  to  be  asked  or  obtained.^^ 

[Z>aie.J  [Signatures  of  attorneys.] 

FORM.  No.  1035. 
Conditions   attached   to   such  stipulation 

The  defendant  [plaintiff]  to  have  the  same  amount  of  time  in 
■which  to  answer,  demur  to  or  move  against  the  complaint,  [to 
serve  an  amended  complaint]  when  the  complaint  [answer]  has 
been  served,  as  the  plaintiff  [defendant]  has  had  altogether  in 
which  to  serve  the  complaint  [answer.].®^ 

II.    SERVING    AND   RETURNING. 

FORM.  No.  1036. 

Notice  indorsed   on  answer  served  on  co-defendant  against  whom  it  asks 

relief.93 

To  [W.  T.,  attorney  for]  defendant  W.  X. :  «* 
Please  take  notice,  that  the  within  is  a  copy  of  the  answer  of 
the  defendant  Y.  Z.  in  this  action. 

[Date.]  [Signature  and  office  address  of], 

Attorney  for  defendant  Y.  Z. 

87  As  to  stipulations  generally,  see  at  the  trial.  Hennequin  v.  Clews,.  46 
Vol.  I,  Chapter  I,  Article  XXIII.  Super.  Ct.  330. 

88  See  note  84  to  Form  No.  1033.  02  Enforced  in  Morris  v.  Press  Pub. 
Includes  a  motion  to  strike  out  a  Co.,  98  App.  Div.  143,  90  N.  Y.  Supp. 
portion  of  the  complaint.     Lackey  v.  673. 

Vanderbilt,  10  How.  Pr.  155.  »3  N.  Y.  Code  Civ.  Pro.,  §  521,  which 

89  "  Is  hereby  extended  twenty  merely  states  the  previous  practice  in 
days  "  gives  defendant  that  number  of  equity  eases.  Section  1543  requires 
davs  from  the  date  the  answer  it  where  such  relief  is  sought  in  par- 
otherwise  be  due.     Pattison  v.  O'Con-  tition. 

nor,  23  Hun,  307.  "*  Answer  must  be  served  at  least 

50  "  Until "  includes  the  day  named,      twenty  days  before  trial.      §  521.     A 

Barker  v.  Keith,   11  Minn.  65.  notice  of  trial   must   also  be  served. 

81  Does  not  preclude  an  amendment      Baleh  v.  Utica,  42  App.  Div.  567,  59 

N.  Y.  Supp.  516. 
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FORM.  No.  1037. 

Order  for  trial,  to  prevent  summary  judgment  against  corporation  in  action 
for  damages  for  non-payment  of  note  or  other  evidence  of  debt.95 

ITitle  of  court  and  action.] 

Upon  the  complaint  herein,  and  upon  the  annexed  answer  [or, 
demurrer]  of  the  defendant  corporation  [and  the  affidavit  of 
Z.  T.,  verified  the  day  of  19     ]j  and  upon  motion 

of  said  Z.  T.,  attorney  for  said  defendant, 

Oedeeed,  that  the  issues  presented  by  said  pleadings  be  tried. 

[Date.]  [Signature  of  judge  with  initials  of  title.] 

[Serve  with  the  pleading,  and  mention  service  of  order  in  the 
notice  for  service  indorsed  thereon.^^] 

FORM.  No.  1038. 
Notice  indorsed  on  pleading  returned.9" 

The  within  [name  of  pleading]  is  hereby  returned  to  you  for 
the  reason  [stating  it  clearly  and  accurately,  as  thus:]  that  it  is 
without  verification  [or,  that  the  verification  is  defective  in  that 
it  does  not  state  —  specifying  defect]  as  required  by  law,  and 
therefore  plaintiff  elects  to  treat  it  as  a  nullity. 

[Date.]  [Signature  and  office  address  of], 

[Address],  To  ,  Attorney  for   [plaintiff.] 

Attorney  for   [defendant]. 

95  N.    Y.    Code    Civ.    Pro.,    §    1778.  sired,    submit    an    affidavit   that   the 

This  is  a  judge's  order.      Serve  with  answer    or    demurrer   annexed   is  in- 

the  answer  or  demurrer.      The  order  tended  to  be  served,  adding  an  oath 

is   not  necessary   in   an   action   on   a  to   merits    (see   Form   No.    1031),  to 

contingent  obligation  such  as  the  lia-  wfiich  may  be  added  any  particulars 

bility  of  a  corporation  as  an  indorser  deemed  useful  to  satisfy  the  judicial 

( Shorer  v.  Times  Printing  &  Pub.  Co.,  dircretion  that  the  corporation  has  a 

119  N.  y.  483)   or  upon  an  insurance  substantial  defense  on  the  merits.    If 

policv.     Moran  i\  L.  I.  City  Ins.  Co.,  the  pleadings  are  unverified,  or  do  not 

101  N.  Y.  439,  5  N.  E.  Rep.  80.     Not  contain  an  allegation  that  defendant 

necessary  when  plaintiff  is  obliged  to  is  a  corporation,  that  fact  had  better 

prove,  independent  of  the  instrument,  also  be  alleged. 

a  mistake  in  the  date  in  order  to  es-  Add  that  no  previous  application, 

tnblish   the    default.      Tautphoeus   v.  etc.,  has  been  made.     See  p.  1172  of 

Harbor,  etc.,  Co.,  96  App.  Div.  23,  88  this  volume. 

N.  Y.  Supp.  709.  It  is  as  necessary  96  PlaintiiT  is  obliged  to  return  the 
in  case  of  the  municipal  corporation  pleading  in  order  to  avail  himself  of 
as  any  other  (Moran  v.  L.  I.  City  the  section.  Tautphoeus  i'.  Harbor, 
Ins.  Co.,  supra),  and  irrespective  of  etc.,  Co.,  96  App.  Div.  23,  88  N.  Y. 
whether  an  extension  of  time  has  Supp.  709.  overruling  Watertown  Nat. 
been  asked.  Hutson  v.  Morrisania  Bank  v.  West.  Water  Works  Co.,  19 
Steamboat  Co.,  12  Abb.  N.  C.  278.  Misc.  683,  44  N.  Y.  Supp.  1101. 
It  is  not  necessary  on  an  answer  to  97  See  Vol.  I,  v.  404.  nnd  Ostran^'T 
the  amended  complaint.  Barr  v.  v.  Conkey,  20  Hun,  421.  For  notice 
Kuntz  Co.,  18  id.  476.  of  paper  re-served  after  being  re- 
Apply  for  ex  parte,  and  may,  if  de-  turned,  see  Vol.  I,  p.  411. 
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III.    FILING. 

FORM.  No.  1039. 

Affidavit  to  move  to  compel  filing  of  pleadiiigs.98 

\_TUle  of  court  and  action.] 
[Venue.] 

A.  T.,  being  duly  sworn,  says  that  he  is  the  attorney  for  the 
[defendant]  ;  that  the  summons  and  complaint  [and  reply]  herein 
were  duly  served  more  than  ten  days  since ;  *®  that  the  place  of 
trial  is  laid  in  the  county  of  ;  that  said  summons  and  com- 

plaint [and  reply]  have  not  been  filed  in  said  county,  as  appears 
by  the  annexed  certificate  of  the  clerk  thereof.* 

[Jurat.]  [Signature.] 

FORM.  No.  1040. 
Certificate  that  pleadings  are  not  filed.2 

[Title  of  court  and  action.] 

I,  M.  IN".,  clerk  of  the  county  of  ,  do  hereby  certify  that 

no  [summons]  complaint  [or,  answer  —  or,  reply]  in  the  above- 
entitled  action  has  been  filed  in  my  office. 

[Date.]  [Signature.] 

FORM.  No.  1041. 
Order  that  pleadings,  etc.,  be  filed  or  deemed  abandoned.3 

[Title  of  court  and  action.] 

It  appearing  to  my  satisfaction  that  [the  complaint]  in  this 
action  has  not  bee^^  filed; 

Oedeeed,  that  the  plaintiff  file  the  same  with  the  clerk  of  the 
county  of  ,  within  days  after  service  of  a  copy  of 

98  N.  Y.  Code  Civ.  Pro.,  §  824.  be  granted  on  the  ex  parte  motion. 

99  It  should  appear  that  the  papers  For  a  form  of  notice  for  this  purpose, 
in  question  have  been  served.  Toomey  see  Langbein  «.  Gross,  14  Abb.  Pr. 
V.  Shields,  9  N.  Y.  Leg.  Obs.  66;  Lit-  (N.   S.)   412. 

tiefield  V.  Murin,  4  Hovi^.  Pr.  306,  2  2  The  aid  of  the  statute  giving  a 

Code  Rep.  128;  s.  P.,  N.  Y.  Code  Civ.  clerk  power  to  make  such  a  certifi- 

Pro.,  §  824.  cate  (N.  Y.  Code  Civ.  Pro.,  §  961)  is 

1  If   application   is    ex   parte,    add  not  necessary  for  this  purpose.      See 

statement   as    in    Form  "No.    817,    p.  Vol.  I,  p.  41. 

1172,  of  this  volume.  3  No   notice   of   this   motion   is   re- 

If  the  moving  party  desires  to  take  quired  (N.  Y.  Code  Civ.  Pro.,  §  824)  ; 

costs  upon  the  order  he  should  before  and  the  adverse  party  need  not  give 

applying  give  notice  to   the   adverse  notice  that  he  has  obeyed  the  order, 

party  requiring  him  to  file,  and  that  Douoy  v.  Hoyt,  1  Code  Rep.   (N.  S.) 

in  default  thereof  that  the  apnlieation  286. 
■will  be  made,  in  which  case  costs  may 

87 
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this  order ;  or  in  default  thereof,  that  said  [complaint]  be  deemed 
abandoned. 
[Date.} 

[Signature  of  judge,  with  initials  of  official  title.] 

IV.    OPENING  DEFAULT. 

FORM.  No.  1042. 

Notice  of  motion,  or  order  to  show  cause,  upon  application  to  open  default 

and  serve  complaint.* 

[As  in  Form  818,  p.  1171,  or  Form  818,  p.  1173  of  this  volume, 
stating  as  the  relief  sought:']  opening  the  default  of  the  plaintiff 
in  serving  his  complaint  herein,  and  granting  plaintiff  permission 
to  serve  the  same,  and  for  such  other  and  further  relief  as  may  be 

just.^ 

4  For  forms  upon  defendant's  appli-  an  order  compelling  defendant's  attor- 

eation    to    open    judgment,    and    for  ney  to  accept  service  of  the  complaint, 

leave    to    serve   ansvfer,    see    Chapter  although  the  plaintiff  was  in  default 

XIV,  Article  X,  Vacating  and  Open-  and  the  motion  should  properly  have 

ING  Judgment.  been  framed  to  open  the  default  and 

B  In  Smith  v.  Gourand,  73  Hun,  343,  to  obtain  permission  to  serve  the  com- 

27  N.  Y.  Supp.  717,  the  court  affirmed  plaint. 


PLEADIM-QS. V.    AMENDUiTG    OWN    PLEADIITG.  1379 

ARTICLE  V. 

Amending  One's  Own  Pleading. 

1.  Right  to  withdraw  or  amend.  (1045)   Order  striking  out  amended 

2.  Power  of  court.  pleading. 

3.  The  practice,  when  leave  necessary. 

4.  —  affidavit  upon  motion.  H.  Leave  to  amend. 

5.  Service  and  eflFect.  nnAa\  -vr  i-       ^       i.-      i:      i 

6.  Time  for  service.  <^°*^)   ^"^"'^  f  motion  for  leave  to 

amend  a  pleading. 

I.  Amendments  of  couese.  <^°*^'  O^''^"  /''^°^'"§.   ^^""""^     *° 

amend  a  pleading. 

^o^MS.  (1049)    Motion  to  strike  out  amended 

(1043)  Amended  pleading.  pleading  as  unauthorized. 

(1044)  Notice  of  amended  pleading. 

1.  Bight  to  withdraw  or  amend.^  —  The  right  to  amend  a 
pleading,  when  the  pleading  has  been  served  in  advance  of  the 
time  limited,  and  the  amendment  is  made  before  the  expiration 
of  that  time,  rests  npon  the  right  to  withdraw  a  pleading. 

The  right  to  amend  after  the  time  for  serving  has  expired  is 
purely  statutory.  By  the  JSTew  York  statute,^  "  within  twenty 
days  after  a  pleading,  or  the  answer,  demurrer  or  reply  thereto,  is 
served,  or  at  any  time  before  the  period  for  answering  it  expires, 
the  pleading  may  be  once  amended  by  the  party,^  of  course,  with- 
out costs,  and  without  prejudice  to  the  proceedings  already  had," 
subject  to  the  power  of  the  court  to  strike  out  an  amendment  made 
for  delay,  if  thereby  the  adverse  party  will  lose  the  benefit  of  a 
term.® 

If  the  preceding  pleading  is  served  by  mail,  the  time  within 
which  to  amend  as  of  course  is  doubled.^ 

An  amendment  of  the  complaint  which  requires  the  summons 
also  to  be  amended  —  as  for  instance,  in  respect  to  the  names  of 
the  parties^**  or  the  place  of  trial" — requires  leave  of  court.  A 
supplemental  complaint  also  requires  leave  of  court. •'^ 

6N.  Y.  Code  Civ.  Pro.,  §   542. 

7  This  right  does  not  include  the  withdrawal  of  a  demurrer  and  substitution 
of  an  answer,  or  the  withdrawal  of  an  answer  and  substitution  of  a  demurrer. 
Cashman  v.  Reynolds,  123  N.  Y.  138,  25  Abb.  N.  C.  392,  19  Civ.  Pro.  Rep.  161. 

8  Harney  v.  Prov.  Sav.  Soc,  41  App.  Div.  410,  58  N.  Y.  Supp.  822,  29  Civ. 
Pro.  Rep.  315. 

9  Code  Civ.  Pro.,  §  798.  The  rule  is  the  same  althouffh  the  party  making 
the  amendment  also  served  the  preceding  pleading.  Schlesinger  v.  Borough 
Bank,  112  App.  Div.  121,  98  N.  Y.  Supp.  136. 

10  Vol.  I,  p.  711. 

"Wadsworth  !\  Georger,  18  Abb.  N.  C.  199,  and  note. 

12  Code  Civ.  Pro.,  §  544.  See,  as  to  difference  between  an  amended  and  a 
supplemental  complaint.  Horowitz  v.  Goodman,  112  App.  Div.  13,  98  N.  Y. 
Supp.  53. 
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2.  Power  of  court.]  — The  power  to  allow  an  amendment  is 
inherent  in  the  court^^  (but  not  in  a  judge),  for  within  the  limits 
of  its  jurisdiction  it  may  allow  the  parties  to  mould  their  plead- 
ings so  as  to  present  the  controversy  to  be  tried;  and  the  power 
is  expressly  recognized  by  the  statute." 

By  granting  leave  to  amend,  the  court  does  not  part  with  their 
power  over  the  pleading;  and  before  final  judgment  may,  even 
after  amendment  made,  pursuant  to  leave,  modify  the  leave  so  as 
to  restrict  the  effect  of  the  amendment. 

3.  The  practice  when  leave  necessary.]  — Upon  application  to 
the  court  for  leave  to  amend  before  trial,^®  or  to  make  a  supple- 
mental complaint,  answer  or  reply,^"  setting  up  matter  occurring 
pending  the  action,  move  on  notice,  and  on  affidavit,  with  the 
proposed  pleading,  duly  verified,  annexed.^''  Leave  being  granted, 
the  order  is  to  be  entered  or  the  motion  papers  filed;  and  the 
amended  pleading  is  to  be  served  with  a  copy  of  the  order. ^^ 

4.  Affidavit  upon  motion.]  — A  party  will  not  ordinarily  be 
permitted  to  amend  so  as  to  allege  facts  known  to  him  when  the 
original  pleading  was  interposed;  it  is  necessary,  therefore,  that 
the  party's  affidavit  be  presented,  negativing  prior  knowledge  of 
such  facts,  or  satisfactorily  excusing  the  failure  or  neglect  to  in- 
clude them  in  the  original  pleading.^®  The  rule  seems  to  be  re- 
laxed when  the  omission  relates  to  the  service  of  a  notice  required 
by  law.''" 

13  Knott  V.  Taylor  (N.  C,  1887),  9  S.  W.  Eep.  680.  But  where  an  appeal  is 
taken  from  a  Justice's  Court  to  the  County  Court,  the  statute  ( Code  Civ.  Pro., 
§  2957)  does  not  permit  an  amendment  of  the  issues  as  raised  in  the  lower 
court.     Moisen  v.  Burr,  102  App.  Div.  248,  92  N.  Y.  Supp.  435. 

14  N.  Y.  Code  Civ.  Pro.,  §  723.  "  The  power  of  the  Supreme  Court  to  grant 
an  amendment  is  most  plenary.  It  may  permit  a  plaintiff  by  an  amendment 
of  a  pleading  to  bring  in  additional  claims  which  at  the  time  would  be  barred 
by  the  statute  of  limitations  if  a  new  action  was  then  brought  on  them." 
C'ULLEN,  Ch.  J.,  in  Foster  v.  Central  Nat.  Bank,  183  N.  Y.  385. 

16  N.  Y.  Code  Civ.  Pro.,  §  723. 

16  Id.,  §  544. 

w  Stern  v.  Knapp,  8  N.  Y.  Civ.  Pro.  Eep.  54,  52  Super.  Ct.  14. 

18  Abrahams  v.  Finkelstein,  49  Misc.  448.  Amendments  after  judgment  are 
usually  made  differently.  The  mode  of  amending  to  bring  in  new  parties  has 
already  been  stated  in  Vol.  I,  p.  711. 

19  Pratt,  etc.,  Co.  v.  Tailer,  99  App.  Div.  236,  90  N.  Y.  Supp.  1023.  ■  The 
attorney's  afi&davit  will  not  be  accepted  in  lieu  of  the  party's,  without  excuse 
shown.  Mut.  Loan  Assoc,  v.  Lesser,  81  App.  Div.  138,  80  N.  Y.  Supp.  1112; 
Tompkins  r.  Central  Nat.  Bank,  71  App.  Div.  330,  75  N.  Y.  Supp.  1099;  Ryan 
V.  Duffy,  54  App.  Div.  199,  66  N.  Y.  Supp.  649.  Client's  absence  from  city 
insufficient  excuse  when  amendment  relates  to  merits.  Rodgers  v.  Clement, 
54  App.  Div.  192,  66  N.  Y.  Supp.  593;  Aborn  v.  Waite,  30  Misc.  317,  63  N.  Y- 
Supp.  399. 

20  Bedell  r.  New  York,  99  App.  Div.  128,  90  N.  Y.  Supp.  936 ;  Miller  V.  Erie 
R.  R.  Co.,  109  App.  Div.  612,  96  N.  Y.  Supp.  244. 
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If  the  amendment  is  sought  to  obviate  a  ruling  upon  a  question 
of  law,  the  allowance  of  the  amendment  is  usually  a  matter  of 
course ;  ^^  but  the  terms  should  usually  include  payment  of  costs 
to  date.''2 

Where  the  mistake  or  neglect  is  that  of  the  attorney,  his  affi- 
davit, and  not  that  of  the  client,  must  be  submitted.^^ 

Facts  should  be  alleged  excusing  apparent  laches  in  moving.^* 

It  is  no  objection  to  the  moving  papers  that  the  affidavit  does  not 
establish  the  truth  of  the  facts  desired  to  be  added  to  the  allega- 
tions of  the  pleading,  and  that  in  the  proposed  amended  pleading 
the  allegations  are  based  on  information  and  belief. ^^ 

5.  Service  and  effect.}  —  The  amended  pleading  must  be  served 
as  though  an  original  pleading  in  the  cause ;  if  the  complaint  is 
amended,  it  must  be  served  upon  all  the  defendants,  including 
those  in  default.^®  After  amendment  the  original  pleading  is  no 
longer  of  significance  as  a  pleading,^''  but  it  is  competent  evidence 
upon  the  trial.^*  The  amended  pleading  relates  back  to  the  com- 
mencement of  the  action.^* 

%.  Time  for  service.]  — The  time  during  which  an  amended 
pleading  may  be  served  as  of  course  is  either  (1)  within  twenty 
days  after  it  has  been  served,  or  (2)  within  twenty  days  after  the 
answer,  demurrer  or  reply  thereto  has  been  served.^"  When  a 
pleading  is  served  by  mail,  the  time  to  serve  a  responsive  pleading 
is  doubled,  and,  as  well,  the  time  within  which  the  prior  pleading 
of  the  adverse  party  may  be  amended;*^  and  the  party  choosing 
to  serve  by  mail  has  been  held  to  gain  for  himself  double  time  to 
amend.  *^ 

21  See  Mossein  v.  Empire  St.  Realty  Co.,  112  App.  Div.  69,  98  N.  Y.  Supp. 
144. 

22  Dunham  v.  Hastings  Pavement  Co.,  109  App.  Div.  514,  96  N.  Y.  Supp.  313. 

23  Kent  V.  Mtaa.  Ins.  Co.,  88  App,  Div.  518,  85  N.  Y.  Supp.  164. 

24  Farmers'  Bank  v.  Underwood,  15  App.  Div.  626,  44  N.  Y.  Supp.  121. 
26Meeks  v.  Meeks,  79  App.  Div.  49,  79  N.  Y.  Supp.  718. 

26  Merrill  v.  Thompson,  80  App.  Div.  503,  81  N.  Y.  Supp.  122;  Palmer  v. 
Salisbury,  38  App.  Div.  139,  56  N.  Y.  Supp.  637. 

27  Lewis  V.  Pollak,  85  App.  Div.  577,  83  N.  Y.  Supp.  287;  Penniman  v. 
Fuller,  etc.,  Co.,  133  N.  Y.  442. 

28  N.  Y.  &  Lake  Champlain,  etc.,  Co.  v.  Hurd,  44  Hun,  17. 
29Colvin  V.  Shaw,  79  Hun,  56,  29  N.  Y.  Supp.  644. 

SON.  Y.  Code  Civ.  Pro.,  §   542. 

31  Bucklin  v.  Buff.,  etc.,  R.  R.  Co.,  41  Misc.  557,  85  N.  Y.  Supp.  114. 

32  Sehlesinger  v.  Borough  Bank,  112  App.  Div.  121,  98  N.  Y.  Supp.  136. 
Compare  Ward  v.  Gillies,  19  Civ.  Pro.  Rep.  40;  Armstrong  v.  Phillips,  60 
Hun,  243,  14  N.  Y.  Supp.  582,  20  Civ.  Pro.  Rep.  399. 


1382 


ABBOTT  S    PEACTICE    AND'  FOEMS. 


I.    AMENDMENTS  OF  COUKSE. 

FORM.  No.  1043. 

Amended  pleading.33 

[Title  of  court  and  action.'] 

The  plaintifE  [defendant]  by  this  his  amended  complaint  [an- 
swer]  alleges : 

\_8et  forth  cause  of  action  or  defenses,  as  in  an  original  plead- 
ings^ and  if  an  amended  complaint  serve  on  all  the  defendants 
whether  in  default  or  notP 

FORM.  No.  1044. 
Notice   of   amended  pleading. 

[To  he  indorsed  on  pleading.] 

Please  take  notice,  that  the  -within  is  a  copy  of  the  amended 
complaint  [or,  answer  —  or,  reply]  in  this  action. 

[Date.]  [Signature  and  office  address  of], 

Attorney  for  [amending  party]. 
[Address]  To  , 

Attorney  for  [adverse  party]. 


33  Under  the  Code  it  is  the  practice 
where  a,  party  amends  his  pleading, 
either  of  course  or  after  obtaining 
consent  or  leave,  to  serve  a  new  plead- 
ing--,  and  it  supersedes  the  original. 
It  is  the  practice,  too,  to  designate  it 
on  its  face  as  an  amended  complaint 
or  answer,  as  the  case  may  be ;  though 
it  has  been  held  that  the  omission  so 
to  designate  it  does  not  render  it  void. 
Hurley  v.  Second  Bldg.  Assoc,  15 
Abb.  Pr.  206,  note. 

34  An  amendment  must  be  substan- 
tiil,  not  merely  verbal.  Snyder  v. 
White,  6  How.  Pr.  321 ;  Epley  v.  Ely, 
68  Iowa,  70,  25  N.  W.  Eep.  934.  Add- 
intr  a  verification  to  a  complaint  is 
held  not  an  amendment  allowable  of 
course.  George  v.  McAvoy,  6  How. 
Pr.  200.  But  a  bill  of  particulars 
may  be  amended  as  a  part  of  the 
■nleading.  Melvin  v.  Wood,  3  Abb. 
Ct.  of  App.  Dec.  272.  Amendment 
may  add  a  new  cause  of  action.  Ma- 
son V.  Whitely,  4  Duer,  611,  1  Abb. 
Pr.  85;  Brown  v.  Leigh,  49  N.  Y.  78, 
12  Abb.  Pr.  (N.  S.)  193;  Deyo  v. 
Morss,  144  N.  Y.  216;  Foster  v.  Cen- 
tral Nat.  Bank,  183  N.  Y.  383.  Or 
strike  out  a  cause  of  action.  Watson 
V.  Eushmore,  15  Abu.  Pr.  51.  An 
amended,  pleading  cannot  set  up  mat- 
ter which  occurred  after  suit  brought. 
Supplemental  pleading  is  the  proper 


remedy.  Anthony  v.  Day,  5  N.  ¥. 
Wkly.  Dig.  240;  Hornfager  v.  Horn- 
fager,  6  How.  Pr.  13;  Lampson  v. 
McQueen,  15  id.  345. 

If  the  amendment  requires  change 
of  parties,  or  place  of  trial,  it  will  not 
be  eff'eetual  without  amendment  of 
the  summons,  for  which  leave  of  court 
must  be  asked.  See  Vol.  I,  p.  711, 
etc.,  and  18  Abb.  N.  C.  201. 

Aa  to  mode  of  making  slight  or 
clerical  amendments,  see  Vol.  I,  p.  20. 

35  Merrill  v.  Thompson,  80  App. 
Div.  503,  81  N.  Y.  Supp.  122;  Battle- 
baum  V.  Tannenbaum,  51  App,  Div. 
567,  64  N.  Y.  Supp.  824;  Palmer  v. 
Salisbury,  38  App.  Div.  139,  56  N.  Y. 
Supp.  637.  It  may  not  be  necessary 
to  serve  defendants  clearly  not  af- 
fected by  the  amendment  (see  Weil 
V.  Martin,  24  Hun,  645 ) ,  but  it  is  un- 
doubtedly the  better  practice  to  do  so. 

There  is  a  dictum,  in  Durham  «. 
Chapin,  13  App.  Div.  94,  43  N.  Y. 
Supp.  342,  that  unless  the  defendant 
has  appeared  by  attorney,  an  amended 
complaint  may  only  be  served  by  leave 
of  court.  Service  upon  the  defendant 
personally,  within  the  time  limited 
by  section  542,  has  the  sanction  of 
common  practice,  and  is  believed  to 
be  proper,  where  defendant  has  not 
appeared. 
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FORM  No.  1044a. 
Stipulation  obviating  service  of  responsive  pleading. 
[Title  of  court  and  cause.] 

It  is  hereby  stipulated  that  the  answer  to  the  original  complaint 
herein  may  stand  as  the  answer  to  the  amended  complaint  herein.^'^ 
[Date.]  [Signatures  of  attorneys.] 

FORM.  No.  1045. 
Order  striking  out  amended  pleading.37 

At  a  Special  Term  [etc.,  as  in 
Form  820,  p.  1174]. 
[Names  of  parties.] 

On  reading  the  [pleadings]  heretofore  served  herein^  and  on 
reading  and  filing  the  affidavit  of  A.  T.,  verified  the  day  of 

,19  ,  by  which  it  appears  satisfactorily  to  the  court 
that  the  amended  answer  [or,  demurrer  —  or,  reply] ,  heretofore 
served  herein  by  [name  of  party]  was  put  in  for  the  purpose  of 
delay,  and  that  the  [name  of  adverse  party]  will  thereby  lose  the 
benefit  of  a  term  for  which  this  cause  has  been  [or,  may  be, 
noticed],^*  [or,  by  which  it  appears  satisfactorily  to  the  court 
that  the  amendment  heretofore  made  in  the  answer  filed  herein 
was  made  without  authority  of  law]  ; 

And  on  proof  of  due  service  of  notice  of  this  motion  upon  the 
attorney  for  the  [defendant],  and  after  hearing  A.  T.,  of  counsel 
for  the  [plaintiff],  and  Z.  T.  [or,  no  one  appearing]  for  the  [de- 
fendant] in  opposition;  and  on  motion  of  A.  T.,  attorney  for 
[plaintiff]  : 

Oedeeed,  1.  That  said  amended  [name  of  pleading]  be  and 
the  same  is  hereby  stricken  out. 

2.  That  [plaintiff]  have  dollars  costs  of  this  motion,  to 

be  paid  by   [defendant's  attorney  personally].*^ 

Enter:  [signature  of  judge  hy  initials  of  name  and  title.] 

36  Under  such  a  stipulation  defend-  fendant  offers  to  stipulate  to  try  the 
ant  has  the  right  to  serve  an  answer  ease  at  the  first  term.  Harney  v. 
to  the  amended  complaint,  if  he  de-  Prov.  Sav.  Soc,  41  App.  Div.  410,  58 
sires  so  to  do.  Lilianthal  v.  Levy,  4  N.  Y.  Supp.  822,  29  Civ.  Pro.  Rep. 
App.  Div.  90,  38  N.  Y.  Supp.  936.  315. 

37  See  Vol.  I,  p.  20.  39  See  Vol.  I,  p.  235,  and  Form  No. 

38  It  must  appear  that  the  plaintiff  101.  See  Ostrander  v.  Conkey,  20 
will  lose  the  benefit  of  a  term(Muglia  Hun,  421;  Frank  v.  Bush,  2  Civ.  Pro. 
V.  Erie  R.  R.  Co.,  97  App.  Div.  532,  Rep.  250;  Allen  v.  Compton,  8  How. 
90  N.  Y.  Supp.  216),  and  the  motion  Pr.  251. 

to  strike  out  must  be  denied  if  de- 
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II.    LEAVE  TO  AMEND.40 

FORM.  No.  1046. 
Notice  of  motion  for  leave  to  amend  a  pleading.4i 

[4s  in  Form  815,  p.  1171,  of  this  volume,  omitting  the  matter 
between  the  t  and  t,  and  if  a  formal  amendment  substituting  for 
the  italic  matter  between  the  t  and  f,  as  folloius:']  that  the  plain- 
tiff have  leave  to  amend  his  [summons*^  and]  complaint  [or;-hia 
reply]  herein  \_or,  that  the  defendant  have  leave  to  amend  his 
ansvi^er  —  or,  his  demurrer  herein] .  \_Here  indicate  the  amend- 
ment, as  thus:  by  substituting  in  the  complaint  in  place  of  the 
paragraph  numbered  "  five,"  *^  the  foUovfing  v^ords  —  etc.]. 

[^Or,  if  a  substantial  amendment  of  theory  of  action  or  defense, 
or  of  the  facts  alleged,  move  on  proposed  amended  pleading,  and 
substitute :  that  the  —  plaintiff  —  have  leave  to  serve  the  pro- 
posed** amended  complaint  —  or  other  pleading  —  a  copy  of 
which  is  herewith  served  upon  you.] 


40  The  court  has  no  power  to  allow 
an  amendment  of  a  pleading,  unless 
the  original  pleading  is  before  it,  and 
the  necessity  for  an  amendment  is 
shown.  Jenkins  v.  Warren,  25  App. 
Div.  569,  50  N.  Y.  Supp.  957. 

41  As  to  whether  all  the  defendants 
must,  in  every  case,  have  notice  of  a 
plaintiff's  application  to  amend,  com- 
pare Fassett  v.  Tallmadge,  15  Abb. 
Pr.  205;  People  v.  Woods,  2  Sandf. 
652,  and  Vol.  I,  pp.  87,  88;  Weil  v. 
Martin,  24  Hun,  645,  1  Civ.  Pro.  Kep. 
133. 

The  moving  party  should  show,  by 
affidavit,  an  excuse  for.  the  defect 
which  he  seeks  leave  to  remedy.  Har- 
rington V.  Slade,  22  Barb.  161.  If  the 
amendment  will  raise  a  new  issue,  he 
should  show  that  he  was  not  aware 
of  the  facts  at  the  time  of  pleading, 
and  excuse  laches  in  his  application. 
Cocks  V.  Radford,  13  Abb.  Pr.  207; 
s.  p.,  Cross  V.  Morgan,  6  Fed.  Rep. 
241. 

A  general  allegation  of  the  attorney 
that  he  deems  an  amendment  ad- 
visable, is  not  sufficient.  Bewley  v. 
Equitable  L.  Ins.  Co.,  10  Wkly.  Dig. 
191. 

The  court  have  power  to  allow 
an  amendment  even  increasing  the 
amount  claimed.  Reed  v.  Mayor,  etc., 
of  New  York,  97  N.  Y.  620,  aflf'g  31 
Hun,  311. 


But  should  not  generally  allow  an 
amendment  substituting  a  new  and 
different  cause  of  action.  Shields  v. 
Barrow,  17  How.  (U.  S.)  130.  Com- 
pare Eighmie  v.  Taylor,  39  Hun,  366. 

The  court  may  refuse  leave,  on 
affidavits  that  the  proposed  amend- 
ment is  false  (Muller  v.  Muller,  21 
Wkly.  Dig.  287 ) ,  but  will  not  usually 
do  so  unless  the  evidence  be  sufficient 
to  strike  out  a  pleading  as  sham. 
Hughes  V.  Heath,  9  Abb.  Pr.  (N.  S.) 
275;  Richardson  v.  Chynoweth,  26 
Wis.  656. 

42  As  to  amending  summons,  see 
Vol.  I,  p.  711,  etc.;  Heekemann  v. 
Young,  18  Abb.  N.  C.  196. 

The  summons  is  amendable  under 
the  general  prayer  for  relief,  if  the 
motion  is  opposed.  Walkenshaw  v. 
Perzel,  7  Robt.  606,  32  How.  Pr.  310. 

43  Do  not  amend  by  reference  to 
folios.  See  Vol.  I,  p.  63;  Sprague  v. 
Pritchard,  6  West.  Rep.  888.  ' 

44  The  particulars  in  which  the 
amendment  is  desired  should  be  speci- 
fied in  the  notice  of  motion.  Barker 
V.  Walbridge,  14  Minn.  469;  Cash- 
man  V.  Anderson,  26  Mo.  67. 

It  has  not  always  been  held  neces- 
sary to  submit  the  proposed  amend- 
ment, in  final  form,  for  in  a  proper 
case,  the  court  may  authorize  the 
party  to  amend  as  he  shall  be  advised. 
Renwick  v.  Wilson,  6  Johns.  Ch.  81. 
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FORM.  No.  1047. 
Order  granting  leave  to  amend  a  pleading.45 

[Caption  (court  order)  and  recitals^  as  in  Form  820,  pp.  1174 
and  1175  of  this  volume.'] 

Oedeeed,  that  the  plaintiff  have  leave  to  *  serve  an  amended 
complaint  herein,  and  that  the  proposed  complaint  served  v?ith 
the  motion  papers  herein  Utand  as  the  amended  complaint  in 
this  action  on  payment  of  dollars  costs  to  the  defendant 

[or,  on  payment  of  costs  to  date  of  the  amendment]  and  that 
def^dant  have  twenty  days*^  to  plead  to  said  amended  com- 
plaint after  service  of  a  copy  of  this  order  and  payment  of  said 
costs.  • 

[Or,  if  no  proposed  pleading  was  served  with  motion  papers: 
That  [plaintiff]  have  leave  to  serve  an  amended  [complaint]  on 
or  before  the  day  of  ,  19     ,  but  the  amendment  of 

plaintiff's  complaint  under  this  order  shall  be  restricted  to  [stats 
briefly,  as;]  adding  provisions  therein  showing  the  appointment 
of  the  plaintiff  as  committee  of  the  person  and  estate  of  M.  IST.]*^ 

[Or,  if  a  formal  error*^  is  amended,  may  say:  amend  his  com- 
plaint, on  file  in  this  action,  by  inserting  —  or,  canceling  —  the 


(Contra,  New  v.  Aland,  62  How.  Pr. 
185 ;  Thompson  V.  Malone,  13  Rich.  L. 
(S.  C.)  252.)  But  If  the  complaint 
is  verified,  and  particularly  if  a  pro- 
visional remedy  has  been  granted 
upon  the  strength  of  it,  the  proposed 
amendments,  or  the  amended  plead- 
ing should  be  submitted,  duly  veri- 
fied; and  this  is  now  the  settled  prac- 
tice in  the  case  of  all  motions  for 
leave  to  make  substantial  amendment. 
See  paragraph  3,  p.  1380.  Lynde  v. 
Verity,  3  How.  Pr.  350,  1  Code  Rep. 
97;  Stern  v.  Knapp,  8  Civ.  Pro.  Rep. 
54. 

According  to  the  case  of  Marquisee 
t'.  Brigham,  12  How.  Pr.  399,  a  de- 
fendant, whose  answer  has  been 
sirioken  out  as  frivolous,  and  who 
seeks  leave  to  put  in  a  new  one, 
should  prepare  it,  and  offer  it  to  the 
plaintiff's  attorneys;  and  if  they  de- 
cline to  receive  it,  he  must  then  move 
for  leave. 

Leave  to  put  in  an  amended  plead- 
ing should  be  denied  if  it  is  clearly 
apparent  that  the  proposed  pleading 
is  insuflacient.  Seaman  v.  Clarke,  60 
App.  Div.  416,  69  N.  Y.  Supp.  1002; 
Smith  V.  Gould,  61  Wis.  31;  Pracht 
V.  Ritter,   48   N.   Y.    Super.    Ct.   508. 


But  the  granting  of  leave  does  not 
constitute  an  adjudication  upon  the 
materiality  of  evidence  to  be  offered 
thereunder.  Michigan  Steamship  Co. 
V.  Am.  Bonding  Co.,  109  App.  Div.  55. 
Nor  does  it  necessarily  sanction  the 
new  pleading,  in  substance  or  form, 
but  leaves  it  obnoxious  to  such  legal 
objections  as  may  subsequently  be 
taken  against  it.  Thilemann  v.  Mayor, 
71  App.  Div.  595,  76  N.  Y.  Supp.  132; 
Paddock  v.  Barnett,  88  Hun,  381,  34 
N.  Y.  Supp.  834;  Ward  V.  Barber,  1 
E.  D.  Smith,  423.  ' 

45  An  order  is  irregular  which  gives 
permission  to  amend  in  any  way  de- 
sired. Wood  V.  McGuire,  26  Misc. 
200,  55  N.  Y.  Supp.  746;  Gaylord  v. 
Beardsley,  46  N.  Y.  St.  Rep.  523,  19 
N.  Y.  Supp.  548;  New  v.  Bland,  62 
How.  Pr.    185. 

46  The  court  has  no  power  to  cut 
down  defendant's  time  to  answer, 
when  permitting  an  amended  com- 
plaint to  be  served.  Hayes  v.  Kerr, 
39  App.  Div.  529,  57  N.  Y.  Supp.  323. 

4TFrom  Callahan  v.  N.  Y.  C.  & 
H.  R.  R.,  99  App.  Div.  50,  90  N.  Y. 
Supp.  657. 

48  In  case  of  mere  formal  errors, 
such  an  order,  allowing  the  original 
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word  —  designating  the  erroi after  the  word  , 

in  the  paragraph  numbered  .] 

[Or  if  amendment  is  as  to  parties,  see  Volume  I,  pp.  724,  725, 
and  as  to  any  original  defendant,  provide  for  service  of  amended 
complaint  upon  him-l*^ 

[If  the  case  is  at  issue  and  on  the  calendar,  the  court  has  power 
to  make  a  further  direction  as  follows: 

It  is  further  "ordered,  that  this  cause,  which  is  on  the  general 
calendar  of  issues  of  fact,  retain  the  place  upon  such  calendar 
which  it  occupied  before  this  amendment  was  allowed,  and  that 
the  proceedings  had  upon  the  amended  pleadings  shall  not  affect 
the  place  of  this  case  upon  such  calendar,  or  render  necessary 
the  notice  of  a  new  trial.^"  • 

FORM.  Wo.  1048. 
Motion  to  strike  out  amended  pleading  as  unauthorized.si 

[As  in  Form  815,  p.  1171,  of  this  volume,  stating  motion  thus:'] 
for  an  order  striking  out  the  amended  [complaint]  on  the  grouud 
that  it  does  not  comply  with  the  provisions  of  the  order  of  tliis 
court,  entered  on  the  day  of  ,  19     ,  permitting 

plaintiff  to  serve  the  amended  complaint,  in  that  [state  wherein  it 
is  not  in  accordance  with  leave  given."] 

on  file  to  be  amended,  is  proper.   (De       Graham,  4  Johns.  Ch.  170.    The  usual 


Caters  v.  De  Chaumont,  3  Paige,  178 
Jackson  v.  Belknap,  7  Johns.  300 
Fitzpatriok  v.  Gebhart,  7  Kana.  35) 


practice  is  to  serve  a  new  pleading. 
49  Dattelbaum    v.    Tannebaum,    51 
App.  Diy.  567,  64  N.  Y.  Supp.  824. 


and  service  of  a  certified  copy  of  the  50  This  power  was  conferred  in  1900 

order,    without    a    new   copy   of    the  by  an  amendment  to  Code  Civ.  Pro., 

original,  is  enough.  §  723,  superseding  decision  in  Ziegler 

But  where  the  amendment  is  sub-  v.   Trenkman,   31   App.   Div.   305,  52 

stantial  —  e  g.,  striking  out  or  adding  N.  Y.  Supp.  613. 

an  allegation  —  it  should  not  be  done  51  Where  the  amended  pleading  as 

by   mutilating   or   altering   the    files.  served  is  not  in  accordance  with  tie 

The  party  amending  should  either  file  leave  given,  the  remedy  is  not  to  re- 

a  new  pleading,  or  file  a  statement  of  turn  the  pleading  but  by  motion  to 

the    amendment,    and    designate    by  strike  it  out  as  not  complying  with 

reference  where  the  new  matter  is  to  the  order  of  the  court.     Eobertson  V. 

be  inserted,  or  what  is  to  be  consid-  Rockland  Cemetery  Imp.  Co.,  54  App. 

ered   as   stricken   out.      Stimpson   v.  Div.  191,  66  N.  Y.  Supp.  632. 
Daniels,    10  Ohio   St.    620;    Luce    v. 
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AETICLE    VI. 

Demtjkeing. 

[A  complete  list  of  Forms,  with  authorities,  will  be  found  in  the  second 
volume  of  Abbott's  Pobms  of  Pleading  (edition  of  1898) ,  and  they  are,  there- 
fore, not  here  repeated.] 


AETICLE    VII. 

Seveeing  Action. 

1.  Inherent  power  of  the  court.  respect   to  diflferent   causes 

2.  Statutory  power  to  sever.  of  action. 

(1050)  Order      severing      ejectment 

FoEMS.  against  distinct  occupants. 

(1049)   Ordering      severing      action         (1051)  Order  severing  action  against 

where  an  issue  of  law  and  defendants  severally  liable, 

an  issue  of  fact  arise  with  after  judgment  against  part. 

[As  to  severance  on  admission  of  part  of  claim,  see  page  1426 ;  as  to  sever- 
ance on  death,  see  Pasties.] 

1.  Inherent  power  of  the  court.]  —  The  court  has  inherent 
power  to  sever  an  action,  in  furtherance  of  justice,  as,  for  instance, 
where,  by  the  joinder,  the  competency  of  witnesses^^  or  other 
remedies,  may  be  prejudiced. 

2.  Statutory  power  to  sever.]  —  The  Code  has  conferred  power 
to  sever  an  action  in  the  following  cases :  against  defendants  sev- 
erally liable,  on  entry  of  judgment  against  some  (§  456)  ;  after  im- 
proper joinder  (§  497);  on  judgment  for  part  adniitted  due 
(§  511)  ;  ^^  on  judgment  against  some  of  the  defendants  against 
whom  a  several  judgment  is  proper  (§  1205)  ;  ®*  when  issue  of  law 
and  of  fact  joined  upon  several  causes  of  action,  and  plaintiff 
entitled  to  judgment  on  one  or  more  (§  1220)  ;  in  ejectment 
(§§  1516,  1522-3)  ;  in  partition  (§  1547). 

B2See  Hill  v.  Alvord,  19  Hun,  77.  54  Stedeker  v.  Barnard,   102  N.  Y. 

53  See,     for    Forms    thereon,    Nos.      327. 
1103-1107,  post. 
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FORM.  No.  1049. 

Ordei  severing  action  where  an  issue  of  law  and  an  issue  of  fact  arise  with 
respect  to  different  causes  of  action.ss 

At  a  Special  Term  [etc.,  as  in 
Form  820,  p.  1174]. 
\Title  of  action.} 

It  appearing  to  the  court  that  an  issue  of  law  and  an  issue 
of  fact  have  arisen,  with  respect  to  different  causes  of  action  set 
forth  in  the  complaint  herein,  and  final  judgment  can  be  taken 
with  respect  to  the  [first]  cause  of  action  therein  set  forth,without 
prejudice  to  either  party  hereto  in  maintaining  the  action  or  de- 
fense \_or,  counterclaim],  with  respect  to  the  remaining  causes  of 
action,  or  in  the  recovery  of  final  judgment  upon  the  whole  issue, 

Now,  upon  the  pleadings  herein,  and  on  reading  and  filing 
the  notice  of  motion,  dated  ,19     ,  and  the  affidavit  of 

A.  T.,  verified  on  the  day  of  ,  19     ,  thereto  an- 

nexed, and  after  hearing  A.  T.,  of  counsel  for  plaintiff,  for  the 
motion,  and  M.  IST.,  of  counsel  for  defendant,  opposed,  it  is,  on 
motion  of  A.  T.,  attorney  for  the  plaintiff, 

Ordeeed,  that  this  action  be  and  the  same  is  hereby  divided 
into  [two]  actions,  one  of  which  shall  be  upon  the  cause  of  action 
numbered  "  one  "  in  said  complaint,  and  the  other  action  shall  be 
upon  the  causes  of  action  numbered  respectively  "  two "  and 
"  three  "  in  said  complaint ;  and  it  is  further 

Ordered,  that  plaintiff  have  leave  to  enter  final  judgment  in 
his  favor  in  the  action  based  upon  the  cause  of  action  numbered 
"  one  "  in  said  complaint,  and  that  the  parties  proceed  upon  the 
remaining  causes  of  action  as  if  originally  brought  in  a  separate 
action. 

FORM.  No.  1050. 
Order  severing  ejectment  against  distinct  occupants.68 

At  a  Special  Term  [etc.,  as  in 
Form  830,  p.  1174]. 
[Title  of  action.'] 

It  appearing  satisfactorily  to  the  court  by  the  answers  herein, 
that  the  defendant,  W.  X.,  occupies  [or,  that  the  defendants,  W. 
X.  and  U.  V.,  jointly  occupy]  a  distinct  parcel  of  the  lands  for 
the  recovery  of  which  this  action  is  brought,  and  that  the  defend- 
ant [name  or  names']  possesses  the  other  parcel  thereof  in  severalty 

55  Under  Code  Civ.  Pro.,  §  1220.  See       anee  was  allowed  in  an  action  based 
Stokes  V.  Stokes,  31  Abb.  N.  C.  464,      upon  separate  libels. 
30  N.  Y.  Supp.  153,  where  such  sever-  B6N.   Y.   Code   Civ.   Pro.,    §    1516; 

Judson  V.  Malloy,  40  Cal.  299. 


PLEADINGS. VII.  SEVERING  ACTION.  1389 

[or,  jointly]  ;  and  on  reading  and  filing  proof  of  due  notice  of 
this  motion  and  after  hearing  W.  T.,  of  counsel  for  plaintiff,  and 
T.  ]Sr.  [or,  no  one  appearing]  for  the  defendants  in  opposition; 
and  dve  deliberation  having  been  had ;  now?  on  motion  of  W.  T., 
attorney  for  plaintiff : 

Oedeeed,  that  this  action  be  divided  into  [two]  several  actions, 
one  of  which  shall  be  by  said  A.  B.  against  W.  X.  [or,  against 
W.  X.  and  U.  V.J  for  the  recovery  of  the  parcel  hereinafter 
described  as  parcel  A.  with  such  other  relief,  as  under  the 
complaint,  may  be  had  in  respect  thereto,  and  the  other  by  said 
A.  "B.  against  Y.  Z.,  for  the  recovery  of  the  parcel  hereinafter 
described  as  parcel  B.,  and  such  other  relief  in  respect  thereto : 

[May  add. 'I  This  severance  is  without  prejudice  to  the  pro- 
ceedings already  had  herein;  and  the  clerk  is  directed  to  make 
on  the  margin  of  the  notice  of  pendency  of  this  action,  a  mem- 
orandum referring  to  this  order. 

[May   add   any   conditions   imposed.^ 

[Add  descriptions  respectively.] 

Enter:  [signature  of  judge  by  initials  of  name  and  title.] 


FORM.  No.  1051. 
Order  severing   action  against   defendants   severally  liable  after  judgment 

against  part.B7 

[Title  of  court  and  action.] 

It  appearing  that  in  this  action  summons  has  been  issued 
against  all  the  above-named  defendants,  and  that  they  are  alleged 
in  the  complaint  to  be  severally  liable,  and  that  said  summons 
has  been  duly  served  upon  all  of  said  defendants,  as  appears  by 

The  application  must  be  made  by  20.      The    action    cannot    be    severed 

the  plaintiff.     See  Hennessy  v.  Paul-  where  the  obligation  is  wholly  joint, 

sen,  12  Misc.  384,  33  N.  Y.'  Supp.  638.  as,  a   partnership   note.     Oneida   Co. 

As  to  severance  after  death   of  a  Bank  v.  Lewis,  23  Misc.  34,  51  N.  Y. 

party,  see  Form  1195,  and  Code  Civ.  Supp.   826,   aff'd,    35   App.   Div.   631. 

Pro.'  §§  1522,  1523.  Entry  of  judgment  against  one  of  two 

57  Entered    by    the    clerk    without  joint    obligors    discharges    the    other 

need  of  application  to  the  court.  N.  Y.  (Candee  v.  Smith,  93  N.  Y.  349),  but 

Code  Civ.  Pro.,  §  456,  and  see  §  1205.  when  such  a  judgment  has  been  en- 

The     statute     is     only     applicable  tered  by  inadvertence,  it  will  be  va- 

where    the    obligation    is    several,   or  cated  if  no  prejudice  is  shown.  Weston 

where  the  obligation  is  joint  and  sev-  v.  Cit.  Nat.  Bank,  88  App.  Div.  330, 

eral,  or,  joint  or  several.     Strauss  v.  84  N.  Y.  Supp.  743. 
Trotter,  6  Misc.  77,  26  N.  Y.  Supp, 
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the  affidavit  of  C.  D.,  hereto  annexed,  and  judgment  having  been 
duly  entered  pursuant  to  law  in  favor  of  the  plaintiff  and  against 
the  defendant  Y.  Z. ;  now,  on  motion  of  A.  T.,  attorney  for  plain- 
tiff: 

Ordeeed,  that  the  action  be  severed,  and  that  the  plaintiff  may 
proceed  against  the  defendant  W.  X.  [naming  all  the  defendants 
severally  liable  against  whom  judgment  was  not  taken'],  as  if  he 
were  the  only  defendant  named  therein. 

[Date.]  [Signature  of]  Clerk. 
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AETICLE  VIII. 

Supplemental  Pleading.^* 
FOEMS. 

1052.  Affidavit  to  moye  for  leave  to  party  should  not  have  leave  to 

file  supplemental  pleading.  serve  a  supplemental  pleading. 

1053. answer    setting    up    pay-  1055.  —  granting  leave  to  serve  a  sup- 

ment  or  release.  plemental  pleading. 

1054.  Order    to    show    cause    why    a  1056.  Supplemental  pleading. 

FORM.  No.  1052. 
Affidavit  to  move  for  leave  to  file  supplemental  pleading. 

[Title  of  court  and  action.] 
[Venue,'] 
A.  B.,  being  duly  sworn,  says: 

I.  That  he  is  the  [plaintiif]  above  named;  that  this  action 
was  commenced  in  this  court  by  the  service  of  a  summons  and 
complaint  on  the  day  of  ,  19  ;  that  the  action  is 
brought  for  the  purpose  of  [state  'briefly  the  object  of  the  suit, 
as,  the  foreclosure  of  a  certain  mortgage  particularly  described 
in  the  complaint  herein]  ;  that  issue  has  been  joined  herein, 
and  the  cause  is  now  upon  the  calendar  of  this  court,  awaiting 
trial. 

II.  Deponent  further  says,  that  he  has  read  the  annexed  draft 
of  the  proposed  supplemental  [complaint],  duly  verified  by  him.^" 
That  said  facts  did  not  occur  [or,  did  not  come  to  the  knowledge 
of  this  deponent,  nor  had  he  any  information  thereof]  until  after 
the  service  of  the  said  original  complaint.®" 

*  [If  an  order  to  show  cause  is  ashed  for,  state  as  to  previous 
application  as  in  Form  817,  p.  1172,  and  also  the  condition  of  the 
cause  as  in  Form,  816,  p.  1172.] 

[If  the  application  relates  to  answer  or  reply,  add  oath  to  merits, 
see  p.  1373,  Form  1031.«^] 

[Jurat.]  [Signature.] 

58  See  as  to  distinction  between  an  that  the  facts  had  come  to  his  knowl- 
amended  and  supplemental  pleading.  edge,  and  to  the  knowledge  of  def end- 
Horowitz  V.  Goodman,  112  App.  Div.  ant's  officers,  since  original  answer 
13,  98  N.  Y.  Supp.  53.  was  served.     Reynolds  v.  Aetna  Life 

59  The  proposed  supplemental  plead-  Ins.  Co.,  16  App.  Div.  74,  44  N.  Y. 
ing  must  be  served  with  the  motion  Supp.  691. 

papers.     Diehl  v.  Buck,  61  App.  Div.  ei  Newell   r.  Newell,  27  Misc.   117, 

570,  70  N.  Y.  Supp.  818.  57  N.  Y.  Supp.  403. 

60  Affidavit  of  defendant's  attorney 
considered    sufficient,    vchieh    alleged 
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FORM.  No.  1053. 

Afladavit  to  move  for  leave  to  file  supplemental  answer  setting  up  payment, 

or  release. 

ITitle  of  court  and  action.^ 
Y.  Z.,  defendant  above  named,  being  duly  sworn,  says: 

I.  That  this  action  was  commenced  on  the  day  of  , 
19  ;  that  issue  was  joined  therein  by  the  service  of  this  defend- 
ant's answer  on  the  day  of  j  19  ,  and  this  cause  is 
now  upon  the  calendar  of  this  court,  awaiting  trial. 

II.  Deponent  further  says,  that  this  action  is  brought  [upon 
a  promissory  note  alleged  to  have  been  made  by  him,  and  to  he 
held  and  owned  by  the  plaintiff].  That  since  the  joining  of 
the  issue,  viz.,  on  the  day  of  ,  19  ,  this  defendant 
paid  to  the  plaintiff  the  sum  of  dollars  in  full  payment  of 
the  note  mentioned  in  the  complaint,  and  of  the  costs,  up  to  that 
day,  accrued  herein,  or,  plaintiff  duly  executed  and  delivered  to 
defendant  a  general  release  under  seal  of  and  from  any  and  all 
claims  and  demands  whatsoever,  which  payment  [release]  de- 
ponent desires  to  set  up  in  his  supplemental  answer,  a  draft  of 
which  is  hereto  annexed,  marked  "A."^^ 

\_Concltide  as  in  last  Form,  from  the  *.] 

FORM.  No.  1054. 

Order  to  show  cause  why  a  party  should  not  have  leave  to  serve  a  supple- 
mental pleading. 

[As  in  Form  818,  p.  1173,  omitting  matter  in  hrackets  before  the 
t  and  substituting  for  the  italic  matter  between  the  X  and  If  the 
following:]  the  [plaintiff]  should  not  have  leave  to  serve  the 
proposed  supplemental  complaint  [or  other  supplemental  plead- 
ing'] [or,  a  supplemental  —  name  of  pleading  —  setting  up  the 
matters  contained  in  the  annexed  affidavit. 

FORM.  No.  1055. 
Order  granting  leave  to  servo  a  supplemental  pleading.63 

[Caption  and  recitals  as  in  Form  820,  p.  1174.  J 

Oedeeed,  that  the  [plaintiff]  have  leave  to  make,  file  and 
serve  the  proposed  supplemental  [complaint]  in  addition  to  [or, 

62  The    proposed    supplemental    an-  63  There  is  said  to  be  no  authority 

Bwer  must  be  served  with  the  motion  for    allowing   a   combined   "  amended 

\papers.     Diehl  v.  Buck,  61  App.  Div.  and  supplemental  "  pleading.    Oelber- 

J570,  70  N.  Y.  Supp.  818.  man  v.  N.  Y.  &  Northern  K.  E.  Co., 
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in  place  of]  the  original  [complaint],  and  that  the  service  of  the 
copy  thereof,  heretofore  made,  stands  as  the  service  of  the  same 
[or,  to  make,  file  and  serve  within  days  from  the  entry 

and  service  of  a  copy  of  this  order,  a  supplemental  —  complaint 

—  in  addition  to  —  or,  in  place  of  —  the  original  —  complaint 

—  setting  up  the  matters  contained  in  the  affidavit  of  A.  B., 
hereinbefore  referred  to  —  or,  in  the  notice  of  motion  —  or,  order 
to  shov7  cause  —  herein] . 

[Insert  provision  that  case  retain  its  place  on  the  general  cal- 
endar; see  Form  1047.] 

[//  conditions  are  to  be  imposed,  state  them.] 
Enter:  [signature  of  judge  by  initials  of  name  and  title.] 

FORM.  No.  1056. 
Supplemental  pleading.64 

[Title  of  court  and  action.] 

In  and  by  this  supplemental  [and  amended]  complaint,  served 
under  and  pursuant  to  an  order  of  this  court,  dated  the 
day  of  ,  19     ,  to  which  reference  is  hereby  made,  A.  B., 

plaintiff  [continuing  as  in  commencement  of  an  original  com- 
plaint.] 


31  Abb.  N.  C.  256,  29  N.  Y.  Supp.  864. 
That  kind  of  a  pleading  is,  however, 
often  met  with  and  considered.  See 
Sayer  v.  Beirne,  78  App.  Div.  491,  79 
N.  y.  Supp.  696.  But  an  order  grant- 
ing leave  to  serve  a  supplemental 
complaint  will  not  be  set  aside  be- 
cause it  should  have  been  designated 
as  an  amended  complaint.  Frisbie  v. 
Averill,  87  Hun,  217,  33  N.  Y.  Supp. 
1021. 

64  On  an  application  for  leave  to 
serv«,  the  sufficiency  or  truth  of  the 
facts  sought  to  be  added  will  not  be 
considered.  Bell  Tel.  Co.  v.  Home  Tel. 
Co.,  52  App.  Div.  13,  64  N.  Y.  Supp. 
821.    Nor  will  their  bearing  upon  the 

88 


relief  sought  be  determined.  Central 
Trust  Co.  V.  West  India  Imp.  Co.,  109 
App.  Div.  517,  96  N.  Y.  Supp.  519. 
A  supplemental  complaint  will  not  'le 
allowed  where  such  a  pleading  would 
state  an  entirely  new  and  different 
cause  of  action  from  that  existing 
when  the  action  was  begun.  Bush  r. 
O'Brien,  58  App.  Div.  118,  68  N.  Y. 
Supp.  651. 

A  supplemental  pleading  may  be  in 
addition  to,  or  in  place  of,  the  former 
pleading.  When  in  place  of  the  origi- 
nal it  may  be  attacked  by  demurrer 
in  the  same  manner.  Stearns  v.  Lich- 
tenstein,  48  App.  Div.  498,  62  N.  Y. 
Supp.  949. 
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ARTICLE   IX. 

Paeticulaes  ;  ani>  Modifying  oe  Striking  out  Advebsaet's 

Pleading. 

KEcnoN      I.  Copy  of  account,  ok  bill  of  pabtictjla.es. 

II.  Motion  to  compel  sepabate  statement. 

III.  Motion  to  make  more  definite  and  cebtain. 

rv.  Motion  to  stbike  out  a  pleading  oe  matteb  theeefbom. 

SECTION  I. 
Copt  of  Account,  oe  Bill  of  Paeticulaes. 

FOEMS. 

I.  Peoceedings  to  obtain  COPT  of  AC-      1075.  Order    (peremptory)    to   serve 
COUNT  BEFEBRED  TO  IN  PLEADING.  bill  of  particulars  and  impos- 

1057.  Demand  of  copy  of  account  re-  ing  penalty;  after  default  un- 

ferred  to  in  pleadings.  der  order. 

1058.  Affidavit  to  obtain  stay  of  pro-      1076.  Bill  of  particulars. 

ceedings  and  extension  of  time,  1077.  Verification  of  bill  of  particu- 

on  demanding  copy  of  account.  lars,  or  account  referred  to  in 

1059.  Copy  of  account.  pleading. 

1060.  Affidavit  to   obtain  further  ac-  1078.  Affidavit  to  obtain  further  ac- 

count, count  or   further  bill  of  par- 

1061.  Order  precluding  the  giving  of  tieulars. 

evidence,  after  failure  to  serve      1079.  Notice  of  motion  to  compel  the 
copy  of  account.  service  of  a  further  account  or 

1062.  Notice   of   motion   or   order   to  bill  of  particulars. 

show   cause    upon    application      1080.  Order    for    further    account   or 

to  strike  out  demand.  further  bill  of  particulars. 

1081.  Notice  of  motion  to  compel  ac- 

II.  Bills  of  paeticulaes.  ceptance  of  bill  of  particulars 

1063.  Affidavit  to  ohtain  order  for  JJll  returned  as  defective. 

of  particulars.  1082.  Notice    of   motion    to   preclude 

1064.  Order  to  furnish  a  bill  of  par-  evidence  for  failure  to  serve 
,   tieulars  ( General  Form ) .  account  or  particulars. 

1065-1073.  Statement    of    particulars      1083.  Order    precluding    evidence   at 

suitable  to  be  inserted  in  fore-  the  trial. 

going  Form.  1084.  —  striking    out    complaint,  or 

1074.  Proof  of  service  of   order,  and  counter-claim  for  not  obeying 

default.  order  for  account  or  particu- 

lars. 

I.  PROCEEDINGS  TO  OBTAIN  COPY  OF  ACCOUNT  REFERRED  TO  IN 

PLEADING. 

FORM.  No.  1057. 
Demand  of  copy  of  account  referred  to  in  pleadings.6S 
[Title  of  court  and  action.] 

I  hereby  demand  that  you  deliver  to  me,  within  ten  days  of 
service  of  this  demand,  a  copy  [if  the  pleading  be  verified,  say: 

65  The  right  to  proceed  by  this  kind      tends  to  a  ease  of  an  account  men- 
of  demand  is  statutory,  and  only  ex-       tinned    in   the     pleading    and    items, 
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a  verified  copy]  of  the  account  \_if  more  than  one  account  is  re- 
ferred to,  identify  the  one  demanded]  alleged  in  the  complaint 
[or,  the  answer]  in  this  action.^® 

[Date.]  [Signature  and  office  address  of], 

[Address]  To  ,  Attorney  for 

Attorney  for 

FORM.  No.  1058. 

AfiSdavit  to  obtain  stay  of  proceedings  and  extension  of  time,  on  demanding 

copy  of  account.6T 

[Title  of  court  and  action.] 
[Venue.] 

Y.  Z.,  defendant  above  named,  being  duly  sworn,   says,  that 
this  action  was  commenced  by  the  service  of  a  summons  and  com- 
plaint on  this  defendant,  on  the  day  of  ,  19     ,  and 
that  defendant's  time  to  plead  will  expire  on  the  day  of 
,19      ;  that  the  action  is  brought  to  recover  the  sum  of 


such  as  are  proper  matter  of  book 
account,  or  which  were  actually  mat- 
ter of  account  between  the  parties.  It 
does  not  extend  to  a  case  of  items  of 
damage,  which  have  not  been  made 
matter  of  account  between  the  par- 
ties. Compare  the  following  cases: 
Main  v.  Pender,  88  App.  Div.  237,  85 
N.  Y.  Supp.  428;  Barkley  ■;;.  Renns., 
etc.,  R.  R.  Co.,  27  Hun,  515,  2  Civ. 
Pro.  Rep.  409;  Cunard  v.  Francklyn, 
49  Hun,  233,  1  N.  Y.  Supp.  877;  Ives 
V.  Shaw,  31  How.  Pr.  54;  FuUerton  v. 
Gaylord,  7  Eobt.  551 ;  Dowdney  v. 
Volkening,  37  N.  Y.  Super,  a.  313 
Johnson  v.  Mallory,  2  Robt.  681 
Black  V.  Chesser,  12  Ohio  St.  621 
Blackie  v.  Neilson,  6  Bosw.  681 
Clegg  v.  Am.  Newspaper  Union,  7 
Abb.  N.  C.  59;  Moore  v.  Belloni,  42 
N.  Y.  Super.  Ct.  184.  An  account 
stated,  containing  items,  falls  within 
§  531,  and  the  adverse  party  is  en- 
titled to  a  copy.  Keyes  v.  Flint  Co., 
69  App.  Div.  141,  74  N.  Y.  Supp.  483. 

'A  motion  may  be  made  to  direct 
the  giving  of  the  bill  of  items,  in 
which  case  the  court  may  direct  the 
bill  upon  an  inspection  of  the  plead- 
ings, and  without  any  affidavit  as  to 
necessity.  Badger  v.  Gilroy,  21  Misc. 
466,  47  N.  Y.  Supp.  669. 

It  has  been  intimated  that  demand- 
ing a  copy  of  an  account  precludes  a 


subsequent  motion  to  make  the  plead- 
ing more  definite  and  certain.  M'Kin- 
ney  v.  M'Kinney,  12  How.  Pr.  22.  But 
this  is  not  to  be  applied  except  so 
far  as  the  remedy  by  requiring  the  ac- 
count is  sufficient.  Even  then  the  de- 
mand does  not  take  away  the  power  of 
the  court  to  require  amendment. 

A  motion  for  a  further  account  may 
be  made  on  affidavits  similar  to  those 
relating  to  a  bill  of  particulars,  show- 
ing that  the  account  delivered  is  de- 
fective. Code  Civ.  Pro.,  §  531.  Such 
further  account  is  matter  of  right  if 
.  the  bill  of  items  served  is  incomplete. 
See  Wells  v.  Van  Aken,  39  Hun,  315. 

66  The  items  of  the  account,  an- 
nexed to  the  complaint  and  made  part 
of  it,  will  satisfy  the  requirement  of 
the  section,  and  a,  motion  for  a  bill 
of  items  is  properly  denied.  Lieb- 
mann's  Sons  Co.  v.  Cody,  21  App.  Div. 
235,  47  N.  Y.  Supp.  669. 

67  N.  Y.  Code  Civ.  Pro.,  §  531,  re- 
quires that  the  party  pleading  an 
"  account "  shiUl,  within  ten  days 
after  demand  in  writing,  serve  a  copy 
of  such  account.  But  as  neither  tli2 
plaintiff's  proceedings  are  stayed,  nor 
the  defendant's  time  to  answer  ex- 
tended by  a  simple  demand,  it  is  some- 
times well  to  obtain  in  the  first  in- 
stance an  order  from  the  court. 
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dollars  on  an  alleged  account  [here  state  cause  of  action 

e,  g,^  thus']  for  goods  alleged  to  have  been  sold  and  delivered 

by  the  plaintiff  to  this  defendant ;  that  the  particulars  respecting 
such  sale  and  delivery  do  not  appear  in  the  plaintiff's  complaint, 
and  that  this  defendant  has  duly  annexed  a  copy  of  said  account, 
of  which  demand  a  copy  is  annexed,  vfith.  proof  of  service  thereof 
upon  plaintiff's  attorney;  that  this  defendant  is  advised  by  his 
counsel,  T.  Z.,  who  resides  at  ,  and  verily  believes,  that  he 

will  not  be  able  to  answer  the  same  properly  without  a  copy  of 
said  account. 

{Add  oath  to  merits,  as  in  Form  1031,  paragraph  VIJ.] 
Deponent,  therefore,  asks  that  his  time  to  answer  or  demur 
to,  or  otherwise  move  against  the  complaint,  be  extended 
days  from  the  day  of  the  service  of  a  bill  of  items  pursuant  to  said 
demand. 
[Jurat.'] 

FORM.  No.  1059. 

Copy  of  account. 

[Title  of  court  and  action.] 

[Here  set  forth  the  account  referred  to  in  the  pleading.]^ 
[Address  to  attorney.] 

Please  take  notice,  that  the  above  is  a  copy  of  the  items  of  the 
account  demanded  by  you  [or,  referred  to  in  the  complaint  —  or, 
answer]  in  this  action. 

[Date.]  [Signature  and  office  address  of], 

Attorney  for 

[Verification,  if  pleading  is  verified  as  in  Form  1077,  sub- 
stituting, copy  of  the  account  referred  to  in  the  —  complaint  — 
herein,  in  place  of  the  words,  bill  of  particulars  of  the  claim  of 
the  —  plaintiff  —  herein.  ] 

FORM  No.  1060. 
AfSdavlt  to  obtain  further  account. 

[Adapt  from  Form  1078.] 

■- 

68  The  adverse  party  is  -  entitled  to  a  compliance  with  the  statute.  Beirne 

the  items  of  credits  as  well  a?  debits.  v.    Sanderson,    83    App.    Div.   62,  82 

Badger  v.    Gilroy,   21   Misc.   466.   47  N.  Y.  Supp.  493;  Wells  v.  Van  Aken, 

N.  Y.  Supp.  669;  Un.  Hardw.  Co.  v.  39    Hua,   315.      Each   item,  with  iW 

Flagler,  8  N.  Y.  St.  Rep.  894.  date,   amount   and  general  characto 

A  copy  of  a  statement  of  the  bal-  should  be  set  forth.    Kellogg  v.  Paine, 

ance  due,  signed  by  defendant,  i?  not  8  How.  Pr.  329. 
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FORM  No.   1061. 
Order  precluding  the  givirg  of  evidenc©,  upon  failure  to  furnish  the  items 

of  the  account.69 

At  a  Special  Term  [etc.,  as  in 
Form  820,  p.  1174]. 
[Title  of  action.l 

[After  appropriate  recitals  of  the  moving  papers,  as  in  Form 
820,  p.  1174:] 

Oei^eeed,  that  the  plaintiff  be  and  he  is  hereby  precluded  from 
giving  evidence  of  the  account  alleged  in  the  complaint  herein  [as 
the  first  cause  of  action],  unless  plaintiff  serves  a  [verified]  copy 
thereof  upon  defendant's  attorney  within  [ten]  days  from  the 
service  of  this  order,  and  pays  ten  dollars  costs  of  this  motion 
within  the  same  period. 

FOfeM  No.  1062. 

Notice  of  motion  or  order  to   show  cause  upon  application  to  strike  out 

demand.70 

[As  in  Form  No.  815  or  No.  818,  hasing  the  notice  of  motion 
upon  the  pleadings  and  the  demand  —  and  the  order  to  show  cause 
upon  same  papers,  and  an  affidavit  as  in  Form  No.  816  —  stating 
relief  sought  as  follows:']  for  an  order  striking  out  or  nullifying 
such  demand  on  the  groimd  that  it  is  improper  and  unauthorized. 

II.    BILL  OF  PARTICULARS. 

FORM  No.  1063. 

AfSdavit  to  obtain  order  fiw  bill  of  particulars.71 

[Title  of  court  and  action.] 
[Venue.]  * 

Y.  Z.,  being  duly  sworn,  says: 

I.  That  he  is  defendant  in  this  action''^  [or  if  the  affidavit  be 
made  by  another  than  defendant,  state-reason,  and  his  relation 
to.  the  cause,  and  show  means  of  hnoivledge].  * 

69  It  is  necessary  to  procure  an  right  to  test  the  question  by  a  motion 
order  precluding  the  giving  of  evi-  before  the  expiration  of  the  ten  days, 
dence  of  the  account,  notwithstanding  Main  v.  Pender,  88  App.  Div.  237.  85 
the  language  of  Code  Civ.  Pro.,  §  531,'  .N.  Y.  Supp.  428;  Dowdney  v.  ^'otfj 
that  the  party  "is  precluded  from'  ing,  37  N.  Y.  Super.  313.  (  Co.,ld 
giving  evidence  of  the  account/'  Geb-  date  subsequent  to  the  expi'i'67.  - 
hard  v.  Parker,  120  N.  Y.  33.  Other-  the  ten  days.  Stone  v.  Huds^'are  mi. 
wise  evidence  of  the  account  will  be  R.  R.  Co.,  47  Miso.  5,  95  >;oanie  Stea" 
admitted,  even  though  there  has  been  220.  3,  49  N".  "i 
failure  to  comply  with  the  demand.          71  A  verified  pleading  is, 

Barton   v.  Sidway,   72   Hun,   435,   25  available  as  an  affidavit  upflct  that  the 

N.  Y.  Supp.  779.  tion.    Newman  v.  West,  101  *  pleadings 

70  Where  a  demand  has  been  served,  288,  91  N.  Y.  Supp.  740.       ienediot,  31 
in  an  action  wlich  the  adverse  party  72  Without    excuse    shownp.  530. 
claims  is  not  on  an  account,  he  has  a  nonproduction  of  the  party's 
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II.  Instate  condition  of  the  cause,  for  instance^  thus:}  That 
the  complaint  herein  was  served  on  deponent  [or,  on  the  attorney 
of  this  deponent]  on  the  day  of  >  19     ,  and  that  lie 
has  appeared  in  the  action,  but  has  not  answered  \_or,  that  issued 
herein  was  joined  by  the  service  of  deponent's  answer  on  the 

day  of  ,  19     . 

III.  That  the  cause  of  action  alleged  in  the  complaint  is  [here 
state  it  vflmj)rifi^,ij~\  ■  and  said  cause  of  action  is  alleged  generally 
in  the  coriiplaint,  and  without  stating  the  particulars  of  the  claim 
[or,  the  particulars  of  the  property  which  the  plaintiff  seeks  to 
recover  —  or,  the  particulars  of  the  injuries  suffered  by  plaintiff.] 

IV.  [If  previous  demand  for  particulars  has  ieen  made,  allege 
that  fact  and  default,  as  hearing  upon  an  awajrd  of  costs.} 

V.  That  defendant  [intends  in  good  fait*^  to  defend  this  action, 
and  that  he]  is  ignorant  of  the  particulars  of  the  claim''*  [or,  of 
the  breaches  —  etc.,  as  ahove}  alleged  by  the  plaintiff,  and  that 
it  is  necessary  and  material  to  his  defense  in  this  cause  and  in 
order  to  enable  him  to  properly  prepare  for  trial  [or,  to  enable 
to  answer  herein]  ,''*  that  he  shall  have  delivered  to  him  a  bill  of 
the  partic;ulars  thereof  specifying  [state  particulars  desired} ;  as 

the  motion  cannot  be  granted  on  an  Cunard    S.    S.    Co.,    49   Misc.   92,  96   > 

affidavit  of  the  attorney.    Van  Olinda  N.  Y.  Supp.  499. 
V.  Hall,  82  Hun,  357,  31  N.  Y.  Supp.  TS-It  should  appear  from  the  facta 

495 ;  Gallerstein  v.  Manh.  Ry.  Co.,  27  shown  in  the  pleadings,  or  the  moving 

Misc.  506,  58  N.  Y.  Supp.  374 ;  Ms#er  affidavit,    that   the   moving  party  is 

V.  Mayer,  29  App.  Div.  393,  51  N.  Y.  not    only    ignorant    of    the    particu- 

Supp.    1079;     Stevens    v.    Smith,    38  lars,   but  that   the  facts   are  peculi-  | 

App.  Div.  119,  56  N.  Y.  Supp.  540.  arly  within  the  knowledge  of  the  ad-  ' 

It  must  be  shown  that  the  attorney  versary.     Isaac   v.   Wilisch,   69  Hun, 

is  the  only  person  having  knowledge  339,   23   N.   Y.   Supp.   589;   Kirby  V. 

of  the   subject-matter,   or  that  it  is  Kirby,    34   App.   Div.    24,   54  N.  Y. 

impossible  to  obtain  the  party's  affi-  Supp.    1074;    Phelan   v.    Roberts,  21 

davit  and  that  the  attorney  has  re-  App.  Div.  603,  47  N.  Y.  Supp.  780; 

ceived  from  the  party  full  information  Am.    Transfer    Co.    v.    Borgfeldt,   99 

of  the  subject-matter  and  makes  full  App.  Div.  470,  91  N.  Y.  Supp.  209. 

disclosure    of    what   the    information  74  If  the  application  is  made  before 

consists.    Mungall  v.  Bursley,  51  App.  answer,  it  must  appear  that  defendant 

Div.  380,  64  N.  Y.  Supp.  674.  /lacks  sufficient  knowledge  of  the  par- 

That  the  party  is  not  within  the  /  tieulars    to   enable    him  to  properly 

inty  of  the  attorney's  residence  is  I  frame    his    defense.      See    Sohultz  s. 

r  jafficient  reason  for   presenting  J  Rubsam,  104  App.  Div.  20,  93  K.  Y. 

L     y's  affidavit.     St.  Regis  Paper  Supp.    334;    Wolflf    v.    Kaufman,   65 

Santa    Clara   Paper   Co.,    112  App.   Div.  29,   72   N.   Y.   Supp.  506; 

B8 Tlio     '''^^>  ^8  N.  Y.  Supp.  572 ;  McClellan  *.  Duncombe,  26  App.  Div. 

,,     .f^^^.TBaldwin,    74   Hun,   346,   26  353,  49.  N".  Y.  Supp.  679;  Am.  Credit 

if ^".  ;r)p.  457 :  Wolflf  V.  Kaufman,  Ind.  Co.  v.  Bondy,  17  App.  Div.  328, 

^-  °|^  g^Div.  29,  72  N.  Y.  Supp.  500.  45  N.  Y.  Supp.  267.    If  he  is  ignorant 

Flakier  ^idavit    should   be   made    by  of   the   particulars   of   the   plaintiffs 

A  COT)  ®    competent    to    depose    as  claim,  1  ?.  thereby  shows  that  he  is  in 

ance  dui'^'^'^'P^^'^  ignorance,  and  the  a  position  to  put  the  allegations  in 

for   the   bill.     Canonlco   i'.  issue  by   means  of  a  denial  of  ai^i 
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he  is  advised  by-T.  Z.,  hia,  counsel,  who  raeides  at  No.  , 

in  the  cityT)f  ,  and  verily  believes,  f 

"VI.  [If  an  order  to  show  cause  is  ashed  for'}  That  no  previous 
application  for  a  bill  of  particulars  has  been  made  herein. [except, 
etc.;  see  p.-      J, 

[Also  state  reason  for  ashing  order  in^ead  of  giving  notice. 
Id.]  / 

VII.   [7/  laches  appear,  allege  facts  to 'excuse.']''^ 
[If  extension  of  time  to  plead  is  asked  no  oath  to  merits  seems 
possible  or  proper.]''^ 

[Jurat.]  [Signature.] 

FORM  No.  1064. 

Order  to  furnish  a  bill  of  particidars  (General  Form) .77, 

At  a  Special  Term  [etc.,  as  in 
/Form  820,  p.  1174]. 
[Title  of  action.]  .; 

Upon  the  pleadings  [or,  the  fttmmons  and  complaint]  in  this 

action,  and  upon  reading ,  and  filing  the  notice  of  motion,  dated 

,  19     ,  and  the  ^davifof  Y.  Z.,  the  defendant  herein, 

verified  on  the  day  of  '  ,  19     ,  thereunto  annexed 

[»ic.,  as  in  Form  820]  ; 

Oedeeed:  1,  That  the  [plaintiff],  on  or  before  the  day  of 

,  IQa--     deliver  to.rthe  [defendant]  a  [verified]''^  bill  of 


Mdavit  go  further, 
jimmedisute  bill  is 
10  give  defendant 
I7hieh  to  found  af- 
See    Allegheny 


knowledge  or  information  sufScient  to 
form  a  belief.     76.     tt  is  apparently 
necessary  that  the  i  ""  ' 
and  sljow  that  an 
neeeasaiy  in  order 
linformation  upon 
firmative     defonses.) 
Iron  Co.  V.  Cliesp.  ;&  O.  Ry.  Co.,  69 
App.  Div.  87,  7i  N;  Y.  gupp.  514. 

If  denied  before/  i.ime  joined,  the 
application  may  be  renewed  after 
issue,  but  it  may  kbe  safer  to  have 
leave  expressly  given.  Saalfield  v. 
Cutting,  25  Misc.  Qfil„  56  N.  Y.  Supp. 
343;  Bullock  v.  Bv.llock,  85  Hun,  373, 
32  N.  Y.  Supp.  lOug.  • 

JB  Such  as,  negbtiajtions  for  settle- 
ment. Justum  r./Brickl.  Un.,  78  Hun, 
505.  29  N.  Y.  Sufop.  «21. 

76  Wolff  V.  Kafifman,  65  App.  Div.  ' 
'29,  72  N.  Y..Sui^p.  500. 

77  By  the  forMner  practice  the  order 
was  not  absoli^e,  but  in  terms  that 
the  plaintiff  fu/rni^h  a  bill  of  particu- 
lars by  a  certain  day,  or  show  cause. 
Roosevelt  v.  iflardinier,  2  Cow.  463. 
But  under  thfe  Codp,  an  order  for  a 
bill  may  be  '.nade  hy  the  court  (and 
by  the  amendment  of  1904  to  §  531, 


by  a  Judge  on  notice) ;   and  it  is  a 
common    practice    to    make    now    an 
absolute  order,,  in  the  flrst  instance, 
after    both    parties    have    an    oppor- 
tunity of  being  heard  on  the  motion, 
adding,  however,  the  provision  that  in 
case  of  default  the  party  be  precluded 
from  giving  evidence,  so  as  to  avoid 
the  appearance   of  being  guilty  of  a 
contempt.      Outman    v.    Watrous,    9 
App.  Div.  254,  90  N.  Y.  Supp.  940. 
A  demand  that  the  adverse  part; 
pleading  be   made  more  deiinite  i 
certain    has    been    often    inserted 
part  of  this  motion,  in  the  alte? 
tive.      Soo    Whitner    v.    Pernacs, 
Abb.   N.   C.   130,  and  note.     But  .^g 
practice  is  disapproved,  and  justlj 
in   Kavanaugh   v.   Conn.   Tr.   Co., id 
Misc.  201,  91  N.  Y.  Supp.  967. 

78  Reasonable  time  to  prepare  mi, 
be  given.     See  Brauer  v.  Oceanic  Step.' 
Nav,  Co.,  26  App.  Div.  623,  49  K.  \ 
Sup^.  937. 

79  The  order  should  direct  that  the 
bill  bo  verified  whenever  the  pleadings 
are  verbified.  Manning  v.  Benedict,  31 
App.  Div.  51,  52  N.  Y.  Supp.  530. 
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particulars  *  of  the  demand  upon  which  this  action  is  brought 
[or,  of  the  counter-claim  set  up  in  the  answer],  specifying  [kere 
indicate  particulars^  as  in  Forms  1065  to  1073  (helow)']\ 

2.  That  if  the  plaintiff  has  no  knowledge  with  reference  to  any 
of  the  foregoing  particulars,  he  shall  state  such  lack  of  knowledge 
under  oath  in  lieu  thereof.^^ 

3.  That  upon  his  failure  to  serve  a  bill  of  particulars  as  here- 
inbefore required,  the  plaintiff  is  precluded  from  giving  evidence 
of  the  part  or  parts  of  his  affirmative  allegations  of  which  par- 
ticulars have  not  been  delivered.*^ 

In  the  meantime  and  until  service  of  said  bill  of  particulars, 
let  all  further  proceedings  on  the  part  of  the  [plaintiff]  be 
stayed,*|^[awd  if  ordered  to  enable  defendant  tq  plead^  and  let  the 
[defenlant]  have  days  further  time®*  to  answer  {orj  reply], 

demur,  ^r  take  such  other  proceedings  as  he  may  be  entitled  to, 
after  the  service  of  such  bill?  * 

[//  previous  demand  was  made  and  disregarded  may  add  costs 
of  motion.^  ' 

Enter:  \_signature  of  judge  by  initials  of  nah,e  and  title.} 

Forms   Nos.   1065-1073. —  Statement   of    particulars   suitable  to  be   inserted 

in  foregoing  Form. 

FORM  No.   1065. 
In  an  action  on  a  breach  o^  contract. 

[After  the  *  in  Form  1064]  —  of  the  breaei|ies  of  the  bond,  on 
which  this  action  is  brougM. 

[As  to  character  of  confVaci ;],  Whether  the  ^Ileged  agreement 
was  oral  or  written;  if  oral,  with  .wh^^m  made;- when,  and  where; 
if  in  writing,  to  furnish  a  copy  ther^f.*** 

A  bill   of   particulars  need  not'-he 

verified  unless  the  order  requiring  ii 

3  directs.    Shankland  v.  Bartlett,  ,'l5 

0  Y.  Civ.  Pro.  Rep.  24,  1  N.  Y.  Supp. 

oS.     And  should  not  be  required  to 

<ji verified  if  the  pleadings  are  not. 

couer  V.  Oceanic  Steam  Nav.  Co.,  26 

Di>.  Div.  623,  49  N.  Y.  Supp.  937. 

'  A  sweeping  clause  specifying  no 

lils  is  usually  improper.    Hubbard 

nis,  17  Wkly.  Dig.  348. 

'or  the  form  of  an  order  for  bill 

-particulars  of  evidence  of  fraud  or 

Ise  representations  in  procuring  life 

isurance  —  see  Dwight  v.  Germania 

-,ife  Ins.  Co.,  84  N.  Y.  493. 

For  an  order  for  particulars  of  a 
fraud  in  general  assignment  for  bene- 
fit of  creditors.  Claflln  v.  Smith,  13 
Abb.  N.  C.  205. 

For    an    order    for   particulars    of 


chargg^ef  fraud  in  conspiring  to  with- 
hold evidence.  Lfeigh  v.  Atwater,  2 
Abb.  N.  C.  419. 

81  This  requirenient  held  proper  in 
ZiaSi  i\  Interurbfan  St.'  Ey.  Co.,  97 
App.  Div.  137,  8it  N.  Y.  Supp.  606; 
Worden  v.  New  Y(^rk  City  Ky.  Co.,  48 
Misc.  626. 

82  Oatman  v.  WaiVrous,  99  App.  Div. 
254,  90  N.  Y.  Suppl  940. 

An  order  is  neces>Bary,  in  order  to 
preclude  evidence  afSter  default.  See 
Gebhard  v.  Parker,  l\20  N.  Y.  33. 

83  This  clause  is  necessary  in  order 
to  effect  a  stay.  Vermont  Academy 
of  Medicine  v.  Landoi),  2  Wend.  621. 

84  The  stay  does  not  Wnlarge  time  to 
plead.     Volume  I,  p.  4113. 

84a  Proper  wJiere  a  idef endant  has 
denied  any  knowledge  of  the  contract. 
Rhodes  v.  Adama,  113  App.  Div.  304. 
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\_Action  to  recover  for  alleged  extra  work;  substitute  in  Form 
1064 :]  —  a  specific  statement  of  the  various  items  of  the  work 
done,  with  the  materials  furnished,  for  which  plaintiff  seeks  to 
recover,  and  the  reasonable  value  of  each  thereof. 

^Breach  of  plaintiff's  exclusive  right  of  sale:^  the  names  of  the 
persons,  firms  and  corporations  to  whom  defendant  sold  goods  in 
violation  of  the  alleged  agreement,  the  dates  when  such  sales  were 
made,  and  the  place,  nature,  quantity  and  quality  of  each  sale. 

FORM  No.   1066. 
In  action  for  money  paid,  etc. 

[After  the  *in  Form  1064]  —  of  the  dates  of  the  alleged  pur- 
chases and  sales,  the  kinds  and  amounts  of  goods  alleged  to  have 
been  purchased  and  sold,  the  names  of  the  persons  and  firms  to 
and  from  whom  such  sales  and  purchases  were  made,  the  amounts 
received  and  paid  by  his  said  firm  in  making  said  purchases  and 
sales,  and  where  and  when  each  such  purchases  and  sales  were 
made,  and  when  and  where  the  goods  so  purchased  and  sold  were 
received  and  delivered,  and  the  names  of  the  persons  or  firms  to 
whom  and  from  whom  goods  were  delivered  and  received. 

FORM  No.   1067. 
In  action  for  negligence.85 

— of  the  number  of  the  car,  and  the  names  or  numbers  of  the 
conductor  and  gripman,  if  known  to  plaintiff;  the  direction  in 
which  said  car  was  going,  and  the  particular  place  where  and 
hour  when  plaintiff  received  the  alleged  injury.  [As  to  plaintiff's 
injuries:]  an  itemized  statement  of  the  expenses  plaintiff  has  been 
put  to  for  medical  and  surgical  treatment,  the  exact  number  of 
days  plaintiff  was  confined  to  hiar  bed,  and  the  amount  of  the 
wages  he  has  been  thereby  prevented  from  earning,  the  nature  and 
location  of  such  of  plaintiff's  in^mal  injuries  as  he  is  informed 
and  believes  are  permanent.*® 

FORM  No.   1068. 
In  action  for  conversion. 

[After  the  *  in  Form  1064]  — of  the  goods,  chattels,  fixtures 
^    and  other  personal  property  alleged  to  have  been  carried  away  and 


8B  See  Steinau  v.  Met.  St.  Ey.  Co.,  See,  as  between  master  and  servant. 

63  App.  Div.  126,  71  N.  Y.  Supp.  256;  Mullen  v.  Hall,  51  Misc.  59. 

Cm-tin  1-.  same,  65  App.  Div.  610,  72  86  See    an    insufficient    compliance 

N.  Y.  Supp.  580;  English  v.  Westch.  with  directions  to  give  such  partieu- 

Elec.   R.   Co.,  69 'App.   Div.   576,   75  lars  in  Quinn  v.  Fitzgerald,  87  App. 

N.  Y.  Supp.  45;   Levy  v.  New  York  Div.  539,  84  N.  Y.  Supp.  728. 
City  Ry.  Co.,  110  App.  Div.  (Memo.) 
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converted  by  the  defendant,  with  a  statment  of  the  alleged  value 
of  each  article,  piece  or  portion  threof  so  alleged  to  have  been 

converted. 

FORM  No.   1069. 

In  action  of  criminal  connection. 

[After  the  *  in  Form  1064]  —  of   the   particular  times  and 

places  at  which  he  expects  or  intends  to  prove  that,  any  acts  of 

adultery  or  criminal  intercourse  took  place  between  the  defendant 

and  the  wife  of  the  plaintiff,  and  of  the  particular  times  and 

places  at  which  he  expects  or  intends  to  prove  that  the  defendant 

confessed  any  such  act  of  adultery  or  criminal  intercourse. 

FORM  No.  1069a. 
In  action  for  alienation  of  affections.sea 
That  the  said  plaintiff  furnish  to  the  defendant  within  twenty 
days  after  service  of  a  copy  of  this  order  with  notice  of  entry 
thereof,  a  bill  of  particulars  in  which  he  shall  state,  so  far  as  he 
is  able,'  the  particular  acts  done  or  committed  by  the  defendant, 
of  which  the  plaintiff  complains  and  which  he  intends  to  prove 
upon  the  trial  of  this  action ;  the  general  course  of  conduct  of  the 
defendant  towards  the  plaintiff's  wife,  which  the  plaintiff  claims 
alienated  his  wife's  affections  and  caused  her  to  leave  or  remain 
away  from  plaintiff's  home;  and  the  times  when  and  place  or 
places  where  the  particular  acts  complained  of  were  done  ox 
committed,  and  the  time  within  which  the  general  course  of  con- 
duct on  the  part  of  the  defendant  which  is  complained  of  occurred, 

FORM  No.   1070. 
In  slander. 

[After  the  *  in  Form  1064]  —  of  the  particular  place  or  places 
at  which,  and  the  names  of  at  least  one  of  the  persons  on  each 
occasion  in  whose  presence  and  hearing  he  expects  or  intends  to 
prove  the  defendant  uttered  the  alleged  slanderous  words  set  forth 

in  the  complaint.*^ 

FORM  No.   1071. 
In  Ubel.88 

[After  the  *  in  Form  1064]  —  of  the  name  of  every  person 

and  firm  to  whom  he  intends  to  prove  the  alleged  libelous  state- 
sea  Lorham  V.  Hall,  113  App.  Div.  8S  Sustained    in   New   York   Infant 

Memo.  Aaylum  v.  Roosevelt,  35  Hun,  501. 
ST  Defendant  is  entitled  to  particu-  Such    an    application   before    iSsie 

larg   of  the   place   where   and   of   the      should  be  denied.     Nat.  Gram.  Co.  1). 

name  of  at  least  one  person  in  whose      Am.  Talking  Mach.  Co.,  50  App.  DiT. 

presence  and  hearing,  the  alleged  slan-       162,  63  N.  Y.  Supp.'  600. 

der  was  uttered.    Rowe  v.  Washburne,  '- 

62  App.  Div.  131,  70  N.  Y.  Supp.  868. 
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ment  was  published,  giving  the  names  of  the  towns  and  cities  in 
which  such  persons  respectively  reside  [or  thus:  the  names  of  the 
persons,  who,  by  reason  of  the  matters  in  the  complaint  alleged, 
ceased  or  refused  to  contribute  or  donate  any  further  sums  of 
money  to  the  plaintiff.] 

FORM  No.    1072. 
Items  of  special  damage  by  loss  of  custom.89 

—  of  the  sales  and  profits  that  plaintiff  has  lost  by  reason  of 
defendant's  alleged  libels,  as  claimed  and  alleged  in  plaintiff's 
complaint  herein,  giving  the  names  of  the  persons  whose  custom 
has  been  lost  and  their  place  of  business  respectively,  and  the 
times  when  and  places  where  such  losses  have  occurred,  as  well 
as  the  dates  and  amounts  of  any  transactions  or  aales  or  orders 
which  the  plaintiff  lost  the  benefit  of  by  reason  of  the  defendant's 
alleged  libels  and  of  the  plaintiff's  losses  thereon  specifically.] 

FORM  No.   1073. 
Items  of  damage  by  loss  of  employment. 

—  giving  the  names  and  addresses  of  the  employers  in  plaintiff's 
trade  and  calling  who  have  refused  to  employ  him  because  of  any 
alleged  act  of  defendant,  as  charged  in  the  complaint.®" 

FORM  No.   1074. 
Proof  of  service  of  order,  and  default. 
[Title  of  action.] 
[Venue.] 

M.  ISr.,  being  duly  sworn,  says:  that  he  is  managing  clerk  in 
the  office  of  the  [defendant's]  attorney  herein ;  that  on  the 
day  of  ,  19     ,  at  ,  he  served  the  annexed  order 

for  a  bill  of  particulars  upon  the  [plaintiff's]  attorney  herein, 
by  delivering  to  and  leaving  with  him  a  true  copy  thereof  [or 
other  mode,  see  Volume  I,  p.  378,  etc.]  ;  that  no  bill  of  particulars 
in  this  action  has  been  served  on  the  [defendant's]  attorney 
herein. 

[Jurat.]  [Signature.] 

89  Sustained     by     American,     etc.,  Defendant  is  not  entitled  to  a  bill 

Fabric  Co.  v.  Eureka,  etc.,  Hose  Co.,  of  particulars  of  the  general  damage 

18  Abb.  N.  C.  70.   See  Bell  v.  Heather-  alleged.      Town    Topics    Pub.    Co.    r. 

ton,  66  App.  Div.  603,  73  N.  Y.  Supp.  Collier,  114  App.  Div.  191;  Hanson  v. 

242.  Collier,  51  Misc.  496. 

Denied  before  issue  joined.   See  pre-  so  See  Justum  v.  Bricklayers'  Union, 

ceding  note.  78  Hun,  503,  29  N.  Y.  Supp.  621. 


1404         Abbott's  peactice  amd  foems. 

FORM  No.  1075.  V 
Order  (peremptory)  to  serve  bill  of  particulars  and  imposing  penalty;  after 
default  under  prior  order.si 

At  a  Special  Term  [etc.j  as  in 
Form  820,  p.  1174]. 
[Title  of  action.] 

On  the  pleadings  herein,  and  on  the  order  of  this  court,  en- 
tered in  this  action  on  the  day  of  ,  19  ,  directing 
service  by  plaintiff  of  a  bill  of  particulars,  and  on  reading  and  fil- 
ing proof  of  due  service  of  said  order  and  that  no  bill 
of  particulars  has  been  served;  and  after  hearing  A.  T.,  of  coun- 
sel for  ,  and  T.  Z.,  of  counsel  \_or,  no  one  appearing]  for 
in  opposition  thereto;  and  due  deliberation  having  been 
had,  now,  on  motion  of  A.  T.,  attorney  for  ; 

Okdeeed,  that  the  [plaintiff]  deliver  to  the  [defendant]  a 
[verified]  bill  of  the  particulars  as  directed  in  said  order  entered 
on  the  day  of  19     ?  within  days  from  the 

service  of  this  order;  or  in  default  thereof  that  he  be  and  hereby 
is  precluded  from  giving  evidence  at  the  trial  of  the  part  or  parts 
of  his  affirmative  allegations  of  which  particulars  have  not  been 
delivered ;  and  in  the  meantime  let  all  further  proceedings  in  this 
action  on  the  part  of  the  [plaintiff]  be  stayed.  [And  it  is 
further  ordered,  that  the  —  defendant  —  have  days  fur- 

ther time  from  the  service  of  such  bill  within  which  to  answer 
the  complaint,  or  to  demur,  or  make  such  motion  as  he  may  be 
advised.] 

[Authentication  as  in  Form  818,  p.  1173,  of  this  volume.] 

FORM  No.  1076. 
Bill  of  particulars. 
[Title  of  court  and  action.] 

The  following  is  a  bill  of  the  particulars  of  the  claim  for  which 
this  action  is  brought  [or,  the  counter-claim  in  the  answer  herein 

91  It  is  proper  to  incorporate  the  92  It  is  not  essential  that  the  bill 
penalty,  for  failure  to  serve  the  bill,  have  a  caption;  and  hence  an  error 
in  the  original  order  directing  service  in  inserting  a  caption  which  wrongly 
of  the  bill  if  such  order  be  made  by  designates  the  defendant,  may  be  dis- 
the  court.  If,  however,  the  original  regarded  if  he  has  not  been  misled, 
order  be  made  by  a  judge  (under  1904  Benson  v.  Brown,  10  Wend.  259. 
amendment  to  §  531),  or  the  original  Where  the  nonjoinder  of  a  joint- 
order  fails  to  contain  the  direction  debtor  is  waived  by  omitting  to  plead 
precluding,  etc.,  the  above  Form  is  it,  the  objection  that  the  bill  was  not 
applicable.  An  order  precluding  the  made  out  against  him  also,  falls  too. 
giving  of  evidence  is  necessary.  Geb-  Gay  v.  Cary,  9  Cow.  44. 
hard  v.  Parker,  120  N.  Y.  33. 
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is  set  up  —  or,  of  the  matters  called  for  by  the  demand  —  or, 
order  —  made  herein  the  day  of  ,  19     ]  :®* 

{Here  set  out  the  items  with  precision  and  certainty;  and  if 
any  of  the  items  or  their  dates  cannot  he  given,  state  that  fact, 
giving  the  reason  for  such  omission.     For  instance,  in  an  action 
for  money  paid,  thus:^ 
The  defendants,  composing  the  firm  of  B.  &  H., 

To  the  plaintiff,  Dr. 
For  the  following  remittances  of  E.  M.,  the  plaintiff,  from 
New  York,  to  B.  C.  &  Co.,  at  ISTew  Orleans,  for  the  use  of  the 
defendants  B.  &  H.,  of  JSTew  Orleans,   at  their,  the  said  B.  & 
H.'s  special  instance  and  request,  to  he,  by  the  said  B.  C.  &  Co., 
applied  to  the  payment  of  the  indebtedness  of  B.   &  H.,   and 
which   several  sums   were   in   the  course  of  mail   received   and 
realized  by  them,  and  applied  to  the  payment  of  the  business  and 
indebtedness  of  the  said  firm  of  B.  &  H. 
1861,  May  3.     Checks  of  the  Mechanics'  Bank  of  New 
York  to  the  branch  bank  of  New  Orleans,   re- 
mitted from  New  York  to  New  Orleans,  by  the 
plaintiff,  as  above  mentioned,  to  B.  C.  &  Co.,  on 


93  The  account  should  state  all  the 
facts  wiich  the  party  will  iprovc. 
Kellogg  V.  Paine,  8  How.  Pr.  329.  The 
dates  must  be  stated  in  the  bill;  and 
if  the  party  cannot  state  the  preci-e 
day.  he  must  state  the  year  and  the 
month,  if  he  can  (Humphry  v.  Cf^t- 
tleyou,  4  Cow.  54;  s.  P.,  Morgan  v. 
Burrough  (N.  J.,  1887),  8  Atlan.  Rep. 
517)  ;  and  the  time  stated  in  the  bill 
is  material.  Quin  v.  Astor,  2  Wend. 
577;  but  compare  Duncan  i;.  Ray,  19 
id.  5o0.  A  general  allegation  that  the 
plaintiff  claims  the  same  items  for 
every  other  date  within  a  long  period, 
is  not  a  fair  compliance. 

An  item  of  "  cash "  must  show 
whether  it  was  lent  to  defendant,  or 
paid  for  him,  or  received  by  him  for 
plaintiff's  use.  A  charge  of  -a,  note 
should  show  whether  it  was  made  by 
defendant,  or  if  made  by  some  one 
else,  whether  it  was  sold  to  the  de- 
fendant or  delivered  to  him  for  collec- 
tion.   Stanley  v.  Millard,  4  Hill,  50. 

Stating  an  item  as  "  amount  ad- 
vanced "  is  not  enough.  Moran  v. 
Morrissey,  18  Abb.  Pr.  131;  s.  c,  less 
fully,  28  How.  Pr.  100.  Where  the 
plaintiff  has  already  rendered  an  ac- 
count of  the  items  of  his  demand,  it 


is  sufSeient  in  a,  bill  of  particulars  to 
refer  to  it  generally  as  an  account 
rendered,  without  restating  the  items, 
unless  the  court  order  further  par- 
ticulars (Goodrich  ads.  James,  1 
Wend.  289)  ;  but  a  reference  to  bal- 
a-nce  due  on  settlement,  etc.,  was  held 
insuificient  in  Wetmore  v.  Jennys,  1 
Barb.  53. 

Plaintiff  is  not  to  be  required  to 
include  the  items  with  which  he 
credits  the  defendant.  Ryckman  r. 
Haight,  15  Johns.  222;  Williams  v. 
Shaw,  4  Abb.  Pr.  209  (actions  for 
price  of  goods  sold).  And  see  Case 
V.  Pharis,  (1887),  8  N.  Y.  State  Rep. 
548.  The  English  practice  requires 
him  to  do  so.  1  Tidd's  Pr.  598.  It 
may  be  otherwise  of  an  action  for 
the  balance  of  an  account,  as  stated. 

A  bill  containing  items  of  service 
sued  for  but  not  placing  a  value  on 
any  one  item,  but  only  on  the  aggre- 
gate —  held  insufficient.  Colwell  v. 
Ludlam,  1  Month.  L.  Bui.  42. 

A  bill  of  particulars  cannot  change 
the  cause  of  action  stated  in  the  com- 
plaint. St.  Albans  Beef  Co.  r.  Al- 
dridge,  112  App.  Div.  803,  99  N.  Y. 
Supp.  398. 
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this  day,  for  account  of  the  defendant,  and  at  the 
defendant's  request  ...  -$3,000  00 

[And  other  items  in  like  detail.^ 
Also  interest  on  the  aforesaid  several  amounts  from  the  dates 

of  their  respective  remittances  and  payment."* 

[Date.]  [SigTiature  and  office  address  of}, 

[Address]  To  ,  Attorney  for 

Attorney  for 

FORM  No.  1077. 
Verification  of  bill  of  particulars,  or  account  referred  to  in  pleading.95 

[Venue.] 

A.  B.,  being  duly  sworn,  says :  that  he  is  the  [plaintiff]  above 
named;  that  deponent  believes  the  foregoing  bill  of  particulars 
served  herein  under  direction  of  the  court  [or,  copy  of  the  account 
referred  to  in  the  complaint  —  or,  answer  herein],  to  be  true. 

[Jurat.]  [Signature.] 

FORM  No.   1078. 

AfBdavit  to  obtain  further  account  or  further  bill  of  particulars.96 

[Title  of  court  and  action.] 
[Venue.] 

Y.  Z.,  being  duly  sworn,  says  that  he  is  the  [defendant]  above 
named;  that  the  [plaintiff]  herein,  in  pursuance  of  an  order  re- 
quiring him  so  to  do  [or,  voluntarily  —  or,  on  request  of  depon- 
ent's attorney],  served  upon  the  [defendant's]  attorney  a  copy 
of  the  account  alleged  in  [plaintiff's  complaint]  [or,  served  on, 
etc.,  ,  a  bill  of  particulars],  of  which  the  annexed  is  a 

copy;  and  that  said  copy-account  [or,  said  bill]  is  defective,  and 
insufficient  to  enable  the  [defendant]  to  prepare  for  trial  [or, 
answer]  in  that  it  does  not  state  the  dates  of  the  several  items 
[or  otherwise  specifying  the  defect^'']  :  and  that  a  further  account 
[or,  bill  of  particulars]  in  this  respect  is  essential  and  material 

94  This  Form  was  sustained  in  Mat-  jeetion.  Volume  I,  pp.  404,  411;  Den- 
thews  V.  Hubbard,  47  N.  Y.  428.  nison  v.  Smith,  1  Cal.  437 ;  Paine  V. 

95  If  the  party  does  not  make  the  Smith,  32  Wise.  335 ;  Hoag  v.  Weston, 
verification,  add  clauses  such  as  are  10  Civ.  Pro.  Rep.  (Browne)  92. 
required  in  verification  of  a  pleading  98  If  a  bill  is  defective,  the  appli- 
by  another  than  the  party.  Code  Civ.  cant  should  apply  for  an  order  for  a 
Pro.,  §  531.  See  p.  1308,  etc.  See  further  bill.  Baker  v.  Sutton,  86 
Baremore  v.  Taylor,  53  N.  Y.  Super.  Hun,  588,  33  N.  Y.  Supp.  1072 ;  Moses 
Ct.  119.  V.  Hatch,  22  App.  Div.  21,  47  N.  Y. 

If    verification    is    insufficient,     or  Supp.    781;     Ward    V.    Littlejohn,   6 

omitted,  when  the  party  is  entitled  to  N.   Y.  Supp.   170,   17   Civ.  Pro.  Rep. 

a  verified  bill  or  account,  return  the  179. 

paper  promptly  with  notice  of  the  bb-  97  Kellogg  v.  Paine,  8  How.  Pr.  329. 
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to  the  defense  of  the  defendant  in  [or,  the  prosecution  of]  this 
action  \_state  reason^. 

[Jurat}  [Signature.] 

FORM  No.   1079. 
Notice  of  motion  to  compel  the  service  of  a  further  account  or  bill  of  par- 
ticulars. ' 

[As  m  Farm  8i5,  p.  ll^l,  substituting  for  the  italic  clause  be- 
tween the  X  and  the  |,  requiring  the  said  —  plaintiff  —  to  serve 
a  further  bifl*  of  particulars  of  —  indicating  the  respects  in  ivhich 
further  particularity  is  desired,  as  in  Forms  1067-1073,  of  this 

volume.y^^ 

FORM  No.  1080. 
Order  for  further  account  or  further  bill  of  particulars. 
Oedeeed,    That   the   aforesaid   bill   of   particulars   heretofore 
served  by  the  [plaintiff]   is  not  a  compliance  with  the  order  of 
this  court  entered  on  the  day  of  ,  19     ,  directing 

service  of  a  bill  of  particulars  in  the  following  respects:  [state]. 
It  is  further 

Oedeeed,  That  all  proceedings  on  the  part  of  plaintiff  be,  and 
they  are  hereby  stayed  until  twenty  days  after  full  compliance 
with  the  said  order  of,  ,19     ,  in  the  respects  mentioned.^® 

FORM  No.   1081. 
Notice  of  motion  to  compel  acceptance  of  bill  of  particulars  returned  as 

defective.99 

[As  in  Form  815,  p.  1111,  stating  as  relief  sought:]  for  an 
order  directing  that  the  [plaintiff]  accept  service  of  [defendant's] 
bill  of  particulars. 

FORM  No.   1082. 
Notice  of  motion  to  preclude  evidence  for  failure  to  serve  account  or  par- 
ticulars.! 
[Title  of  court  and  action.] 

Please  take  notice,  that  on  the  order,  a  copy  of  which  was 
served  on  —  plaintiff's  —  attorney  on  the  day  of  , 

07a  Should  not  be  ordered  when  (a)  The  party  receiving  the  bill 
party  swears  to  his  inability  to  give  may  either  rrlurn  it  as  insufficient, 
more  particulars.  Kindberg  v.  Chap  or  may  retain  it  and  move  for  a  fur- 
man,  115  App.  Div.  153.  ther  bill. 

98  Adapted  from  order  entered  in  (b)  The  party  serving  the  bill  may, 
Quinn  v.  Fitzgerald,  87  App.  Div.  539,  in  case  it  is  returned,  move  to  compel 
84  N.  Y.  Supp.  728.  In  the  case  of  a  its  acceptance,  or  (as  a  less  desirable 
defendant  the  penalty  would  be  a,  method  of  practise)  may  do  nothing 
provision  precluding  him  from  giving  and  wait  until  the  question  is  raised 
evidence ;  see  preceding  Forms.  upon  the  trial. 

99  In  Faller  v.  Ranger,  99  App.  Div.  i  A  party  is  only  entitled  to  this 
374,  91  N.  Y.  Supp.  205,  the  proper  order  when  the  adversary  is  in  de- 
practise  relating  to  testing  the  suffi-  fault.  It  is  not  authorized  when  a 
ciency  of  the  bill  as  served,  is  dis-  bill  of  particulars  is  served,  although 
cussed,  and  the  following  practise  such  bill  is  alleged  to  be  defective, 
suggested:  Reader  v.  Haggin,  114  App.  Div.  112. 

And  see  note  to  preceding  Form. 
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19  ,  requiring  the  —  plaintiff  —  to  serve  a  —  further  —  bill  of 
particulars  on  the  attorney  for  the  —  defendant  —  on  or  before 
the  day  of  ,  19     ,  and  on  the  affidavit  of  M.  IST., 

verified  the  day  of  ,   19     ,  that  no  such  bill  has 

been  served: 

The  undersigned  will  move  this  court  at  a  Special  Term 
thereof  to  be  held  at  the  County  Court  House  [or.  City  Hall],  in 
the  city  of  ,  on  the  day  of  ,  19     ,  at  the 

opening  of  the  court,  l_or,  o'clock  in  the  noon],  or 

as  soon  thereafter  as  counsel  can  be  heard,  for  an  order  precluding 
the  [plaintiff]  from  giving  evidence,  on  the  trial  of  this  action, 
of  the  following  matters  alleged  or  referred  to  in  his  [complaint 
—  or,  of  the  following  items  contained  in  the  account  —  or,, bill 
of  particulars  —  or,  further  account  —  or,  bill,  eic],  served  by 
said  [plaintiff]  upon  the  attorney  of  the  [defendant],  to  wit, 
[here  specify  particularly  the  matters  covered  by  the  order  which 
has  not  been  complied  with'\,  or  for  such  other  or  further  relief 
as  may  be  just,  and  for  the  costs  of  this  motion. 

[Date.l  \_8ignature  and  office  address  o/] 

Attorney  for  [moving  party]. 

[Address^   To  , 

Attorney  for  [adverse  party~\. 

FORM  No.  1083. 
Older  precluding  evidence  at  the  trial. 

At  a  Special  Term  [etc.,  as  in 
Form  820,  p.  1174]. 
[Title  of- action.] 

On  reading  [and  filing]  the  affidavit  of  T.  Z.,  verified  the 
day  of  ,  19     )  [and  the  original  bill  of  particulars  herein,] 

and  the  order  of  this  court  entered  on  the  day  of  , 

19     ,  a  copy  of  which  was  served  on  the  ,  on  the 

day  of  ,  19     ,  requiring  the  to  serve  a  [further] 

account  —  or,  bill  of  particulars  —  on  or  before  the  day  of 

,  19     ,  and  the  affidavit  of  T.  Z.,  verified  the  day 

of  )  19     >  that  no  such  [further]   account  —  or,  bill  — 

has  been  served ;  and  after  hearilTg  T.  Z.,  of  counsel  for  the  [de- 
fendant], and  A.  T.,  of  counsel  [or,  no  one  appearing  for  the 
plaintiff]  in  opposition;  now,  on  motion  of  T.  Z.,  attorney  for 
the  [defendant]  : 

Oedeeed,  1.  That  the  [plaintiff]  be  precluded  from  giving  any 
evidence  on  the  trial  of  this  action,  in  support  of  the  matters 
whereof  he  has  failed  to  render  a  [further]  bill  of  particulars 
indicated  in  the  order  above  referred  to  [or  may  state  them  here, 
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as  thus:  any  evidence  of  the  account  and  the  items  thereof  men- 
tioned in  the  answer  of  the  defendant  Y.  Z.  herein,^] 

2.  That  the  [plaintiff]  pay  to  the  [defendant]  dollars 

costs  of  this  motion. 

[Authentication  as  in  Form,  820,  p.  1174  of  this  volume.'] 

FORM  No.  1084. 

Older  striking  out  complaint,  or  counter-claim  for  not  obeying  order  for 

account  or  particulars.3 

At  a  Special  Term  [etc.,  as  in  Form 
820,  p.  1114:,  of  this  volume']. 
[Title  of  action.] 

On  reading  and  filing  the  affidavit  of  Y.  Z.,  verified  the 
day  of  ,   19     ,  and  the  order  to  show  cause  granted 

thereon  [or,  the  notice  of  this  motion],  dated  ,  19     ,  [and 

on  proof  of  due  service  thereof],   and  after  hearing  T.   Z.,  of 
counsel  for  [defendant],  and  A.  T.   [or,  no  one  appearing],  for 
in  opposition,   and  due  deliberation  having  been  had; 
now,  on  motion  of  T.  Z.,  attorney  for  [defendant]  : 

Oedeeed,  1.  That  the  complaint  [or,  the  counter-claim  in  the 
answer]  herein  be  stricken  out,  and  the  [defendant]  have  judg- 
ment dismissing  the  same  with  costs  [it  is  usual  to  add],  pro- 
vided that  if  the  [plaintiff]  within  days  serve  on  the 
[defendant's]  attorney  a  bill  of  particulars  as  required  by  the 
order  of  made  herein  the  day  of  ,  19  ,  and 
comply  in  all  respects  with  said  order,  and  pay  the  costs  of 
this  motion  below  stated,  then  this  motion  be  denied.* 

2.  That  the  [plaintiff]  pay  to  the  [defendant]  dollars, 

costs  of  this  motion. 

Enter:  [signature  of  judge  ivith  initials  of  name  and  title.] 

2  Even  if  an  account  stated,  the  it  is  thought  by  the  present  author 
plaintiff  or  defendant  may  be  pre-  that  the  practice  of  striking  out  as  a 
eluded  from  giving  any  evidence  of  it.  penalty  for  this  kind  of  disobedience 
See  Keyes  p.  Flint  Co.,  69  App.  Div.  is  abrogated.  And  such  seems  to 
141,  74  N.  Y.  Supp.  483.  Compare  have  been  the  disposition  of  the  court 
Goinjjs  V.  Patten,  1  Daly,  168,  17  Abb.  of  its  own  motion.  See  Raff  v.  Kos- 
Pr.  339.  ter,   etc.,   Co.,   37   App.    Div.   534,  56 

See  preceding  note.  N.  Y.  Supp.  292;  Oatman  v.  Watrous, 

3  By  an  amendment  of  1904  to  sec-  99  App.  Div.  236,  90  N.  Y.  Supp.  940. 
tion  531,  it  is  provided  that  upon  de-  *  For  approval  of  this  practice  see 
fault  in  service  of  a  bill  of  particulars  Gross  v.  Clark,  87  N.  Y.  272,  276, 
ordered  by  the  court,  it  "  shall  pre-  1  Civ.  Pro.  R.  464,  13  Wkly.  Dig.  434, 
cude  him  from  giving  evidence  of  the  11  Reporter,  583  (complaint)  ;  Wilson 
part  or  parts  of  his  affirmative  alle-  v.  Fowler,  44  Hun,  89  (counter- 
gations  of  which  particulars  have  not  claim)  ;  Baremore  v.  Taylor,  53  N.  Y. 
been   delivered."      In   the    absence    of  Super.  Ct.  119    (defense). 

any     authority     holding     that     this  A  court  of  limited  statutory  juris- 

aniendment  has  limited  the  court  in  diction  has  no  such  power.   See  Bloom 

its  power  to  punish  the  default,  the  v.    Huyck,    71    Hun,    252,    25    N.    Y. 

above  form  of  order  is  presented;  but  Supp.  7. 
89 
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SECTION  II. 

Motion  to  Compei,  Separate  Statement  of  Causes  of  AenoN.  Defenses, 

Etc.b 

FORMS. 


1085.  Notice    of    motion    to     compel 

separate  statement  of  causes 
ol  action. 

1086.  The   same;    to  compel   separate 

statement,    or    to   strike   out 
irrelevant  allegations. 


1087.  Order  requiring  the  plaintiff 
to  separately  state  and  num- 
ber his  causes  of  action. 


FORM  No.  1085. 
Notice  of  motion  to  compel  separate  statement  of  causes  of  action. 

\_As  in  Form  815,  p.  1171,  omitting  clause  between  the  t  and  I, 
and  substituting  for  the  italic  clause  between  the  X  and  the  |, 
the  following  :~\  that  the  plaintiff  be  required  to  serve  an  amended 
complaint  in  this  action  wherein  he  shall  separately  state  and 
number  the  facts  constituting  each  cause  of  action,  viz.,  his 
statement  of  the  facts  which  constitute  his  alleged  cause  of  action 
against  the  defendant  [itidicating  one,  as  thus:]  for  injury  to  the 


5  If  the  complaint  contains  several 
causes  of  action  improperly  united, 
contrary  to  Code  Civ.  Pro.,  §  484,  the 
vice  may  be  reached  by  a  demurrer, 
and  the  failure  of  the  plaintiff  to 
separately  state  and  number  them 
will  not  defeat  the  demurrer;  nor 
would  a,  failure  to  move  to  correct 
the  complaint  by  compelling  a,  sepa- 
rate statement;  nor,  if  such  a  motion 
were  made  and  denied,  would  the  de- 
fendant be  concluded  Ijy  the  decision 
on  t'.ie  motion.  See  Goldberg  v.  Utley, 
eo  N.  Y.  427;  O'Connor  v.  Va.  Pass., 
etc.,  Co.,  184  id.  47,  51.  Defendant  is 
entitled,  however,  to  have  the  com- 
plaint Corrected  by  motion.  Fisher  v. 
isf.  Y.  Staats-Zeitung,  114  App.  Div. 
824;  Whitney  r.  Wenman,  96  App. 
Div.  290,  89  N.  Y.  Supp.  296;  Cohn  v. 
Jarecky,  90  Hun,  266,  35  N.  Y.  Supp. 
9.35. 

When  it  is  fairly  doubtful  whether 
the  complaint  states  more  than  one 
cause  of  action,  and  the  plaintiff  in- 
tends to  state  but  a  single  one,  a, 
motion  to  separately  state  will  not  be 
granted,  but  defendant  will  be  left 
to  his  remedy  by  demurrer.  Weed  v. 
First  Nat.  Bank,  106  App.  Div.  285, 


94  N.  Y.  Supp.  681;  Pope  v.  Kelly, 
30  App.  Div.  253,  51  N.  Y.  Supp.  557; 
O'Brien  v.  Blaut,  5  App.  Div.  223,  39 
N.  Y.  Supp.  218. 

The  motion  will  in  no  case  be 
granted  unless  more  than  one  cause 
of  action  is  suflBciently  stated.  Eing 
V.  Mitchell,  45  Misc.  493,  92  N.  Y. 
Supp.  749. 

/"  The  motion  should  be  granted  where 
allegations  irrelevant  to  the  single 
/cause  of  action  are  included  (plain- 
tiff asserting  that  but  a,  single  cause 
of  action  is  set  forth ) ,  unless  plaintiff 
stipulates  to  amend  his  complaint  by 
omitting  the  irrelevant  matters. 
Blake  v.  Barnes,  9  N.  Y.  Supp.  933, 
30  St.  Eep.  299.  Or  stipulates,  in  a 
proper  case,  which  facts  are  alleged 
by  way  of  aggravation.  Daly  v.  Wo- 
laneck,  29  Misc.  162,  60  N.  Y.  Supp. 
162. 

The  motion  must  be  heard  and  de- 
termined on  the  pleadings  alone. 
Hatch  V.  Matthews,  9  Misc.  307,-30 
N.  Y.  Supp.  309;  aff'd,  83  Hun,  349. 

The  several  causes  of  action  or  de- 
fenses set  up  in  a,  pleading  should  be 
distinguished  by  the  phrase,  "  for  a 
further  and  (second)  cause  of  action" 
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property^  of  the  plaintiff,  and  his  statement  dfthe  facts  which  con- 
stitute his  alleged  cause  of  action  against  oKfendant  [indicating 
another,  as  thus:~\  for  injuries  to  plaintiff's  person. 

[Date.}       '  [Signature  and  office  address  of} 

[Address'],  To  ,  Attorney  for  [naming  ■party']. 

Attorney  for  [adverse  party]. 

FORM  No.   1086. 

The  same;   to  compel  separate  statement,  or  to  strike  out  irrelevant  alle- 

gations.T 

[Add  to  the  preceding  Form:]  or,  if  the  plaintiff  claim  that 
but  one  cause"  of  action  is  set  forth,  viz.,  a  fcause  of  action  to 
recover  damages  caused  by  the  defendant's  alleged  breach  of  duty 
as  the  plaintiff's  agent,  that  the  following  allegations  be  stricken 
out  from  the  complaint  as  irrelevant:  [state  specifically]. 

FORM  No.   1087. 

Order  requiring  the  plaintiff  to  separately  state  and  number  his  causes  of 

action.s 

[Title  (court  order)  and  recitals,  according  to  the  case,-  see  Form 
820,  p.  1174:.] 

Oedeeed,  [follow  the  relief  stated  in  notice  in  Form  1085 
above,,  and  add]  with  leave  to  the  [defendant]  to  answer  or  demiir 
to  such  amended  complaint  [or,  to  reply  or  demur  to'  such  amended 
answer]  within  twenty  days  from  the  service  of  the  same. 

That  the  plaintiff  pay  to  the  defendant  dollars  costs  of 

this  motion. 

Enter:  [signature  of  judge  by  initials  or  name  and  title.] 

or    "  defense,"    or    something   equiva-  It  would  be  advisable  to  frame  the 

lent;  though  if  stated  in  paragraphs  notice      in      this     alternative     form, 

separately  numbered,  it  has  been  held  ^yherever  it  might  with  some  force  be 

sufficiently  separated   and   numbered.  claimed  by  the  adverse  party  that  but 

See  Waite  v.  Sabel,  44  App.  Div.  634,  one   cause   of   action   or   defense   was 

62  N.  Y.  Supp.  419;  Parsons  t;.  Hayes,  intended    to    be    pleaded,    but    which 

4  Law  Bui.  31.  claim  would  leave  certain  allegations 

6  Where  the  same  tortious  act  re-  plainly  irrelevant.  It  was  held,  in 
suits  in  injury  to  both  person  and  Trenndlieh  v.  Hall,  7  N.  Y.  CiV."  Pro. 
property,  it  gives  rise  to  tv/o  inde-  62,  that  the  court  could  grant  this 
pendent  causes  of  action.  Eeilly  v.  alternative  relief  under  the  usual 
Sicilian  Asphalt  Paving  Co.,  170  prayer  "  for  other  and  further,  re- 
N.  Y.  40.  This,  of  course,  includes  lief  " ;  the  decision  seems  of  doubtful 
injuries  occasioned  by  negligence,  and  correctness,  and  the  question  should 
on  motion  plaintiff  will  be  compelled  be  avoided  by  framing  the  notice  in 
to   separately   state   and  number   the  the  alternative. 

two  actions  arising.  Powers  v.  Sherin,  « This     application     is     frequently 

89  App.  Div.  37,  85  N.  Y.  Supp.  89.  joined  with  one  to  make  more  definite 

7  See  Schroeder  v.  Young,  49  App.  and  certain. 
Div.  640,  63  N.  Y.  Supp.   110,  where 

this  practice  was  sanctioned. 
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SECTION  III. 


Motion  to  Make  Mobb  Definite  and  Cebtai1j.9 
FOEMS. 


1088.  Notice  of  motion  to  make  a 
pleading  more  definite  and 
certain. 


1089.  Order   that  pleading  be  made 
more  definite  and  certain. 


FORM  No.  1088. 
Notice  of  motion  to  make  a  pleading  more  definite  and  certain.io 

[As  in  Form  815,  p.  1171,  of  this  volume,  omitting  the  matter 
in  hrachets  following  the  f,  'and  substituting  for  the  italic  clause 
between  the  X  and  *i  the  folowing:']  requiring  the  complaint  [or, 
answer]  herein  to  he  made  more  definite  and  certain  [here  either 
designate  the  particular  clauses  believed  to  be  indefinite  and  un- 
certain, or  state  the  respects  wherein  more  definiteness  and  cer- 
tainty is  required,  as  thus:^°^~\  by  showing  the  kind,  character, 
amount  and  value  of  merchandise  stated  by  the  plaintiff  to  have 
been  shipped  to  defendant. 


9  Matters   of   time,    place    and   cir- 
/cumstance,     unless     they     constitute , 
« material  parts  of  the  cause  of  action 

11  or  defense,  are  strictly  within  the 
//  province  of  a  bill  of  particulars,  and 
//  must  be  obtained  by  that  method, 
f  See  Smith  v.  Irvin,  45  Misc.  262,  92 
f  N.  Y.  Supp.  170;  Dumar  v.  Witherbee, 
88  App.  Div.  181,  84  N.  Y.  Supp.  669; 
Kavanaugh  v.  Comm.  Tr.  Co.,  45 
Misc.  201,  91  N.  Y.  Supp.  967,  and 
cases  cited. 

The  practice  of  uniting  a  motion  to 
make  more  definite  and  certain  with 
an  application  for  a  bill  of  particu- 
lars, in  the  alternative,  disapproved. 
Kavanaugh  v.  Com.  Tr.  Co.,  supra. 
The  distinction  between  the  two  mo- 
tions is  well  stated  in  Mullen  v.  Hall, 
51  Misc.  59. 

10  Move  within  twenty  days  after 
service  of  the  pleading  objected  to, 
and  before  noticing  for  trial,  and  be- 
fore answering,  demurring  or  reply- 
ing to  the  pleading,  or  obtaining  any 
extension  of  time  to  do  so,  unless  the 
right  to  move  be  reserved  therein. 
N.    Y.    Gen.    Rule,    22;    see    p.    1374 


and  notes.  De  Carillo  v.  De  Carillo, 
53  Hun,  359,  6  N.  Y.  Supp.  305; 
Williams  v.  Folsom,  57  Hun,  128,  10 
N.  Y.  Supp.   893. 

If  order  to  show  cause  is  asked,  add 
allegations  under  N.  Y.  Gen.  Rules; 
see  p.  1172. 

If  defendant  moves  make  affidavit 
of  merits.  Bingham  v.  Bingham,  1 
Civ.  Pro.  Rep.  166.    See  Form  1031. 

lOa  In  analogy  to  the  practice  on 
special  demurrer,  for  which  this  mo- 
tion is  a  substitute,  the  notice  should 
point  out  the  defects  of  the  pleading 
as  distinctly  as  possible.  Nineteenth 
Ward  Bank  17.  Manh.  Ry.  Co.,  56  App, 
Div.  618,  67  N.  Y.  Supp.  598;  Gil 
more  v.  Norton,  10  Kans.  491;  Kerr 
V.  Reece,  27  id.  338 ;  O'Connor  v.  Koch, 
56  Mo.  253;  Carney  v.  Bernheimcr, 
3  Monthly  L.  Bui.  22;  Truesdell  t. 
Hull,  35  Minn.  468,  29  N.  W.  Kep, 
72;  Nischke  v.  Wirth,  66  Wis.  470, 
28  N.  W.  Rep.  342.  See,  also.  Pope 
Mfg.  Co.  V.  Rubber  Goods  Mfg.  Co. 
100  App.  Div.  353,  91  N.  Y.  Supp, 
826. 
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10 r,  thus:  by  alleging  whether  the  agreement  referred  to  in  the 
complaint  was  oral,  or  in  writing,  and  if  in  writing  to  allege  its 
substance.  ]^^ 

[Or  thus:  by  describing  particularly,  by  metes  and  bounds,  the 
premises  mentioned  therein.] 

{Or,  by  setting  forth  any  provisions  of  the  charter  of  the 
Illinois  and  St.  Louis  Bridge  Company,  and  any  provisions  of  the 
laws  of  the  States  of  Illinois  and  Missouri  respectively,  by  or 
under  which  it  is  claimed  by  the  plaintiff  that  the  stockholders 
of  said  company  are  severally  liable  as  alleged  in  such  subdivision 
of  said  complaint.] 

Or,  by  stating  the  nature  and  grounds  of  the  alleged  indebted- 
ness of  the  defendant  to  the  plaintiff.] 

[Or,   by  showing  what  allegations   of  the  complaint  are  de-1 
nied.]^='  ^ 

[Or,  by  showing  what  were  the  causes  and  reasons  for  the  plain- 
tiff's discharge  from  employment  other  than  those  particularly 
specified  in  the  said  answer.]  ^^ 

FORM  No.  1089. 
Order  that  pleading  be  made  more  definite  and  certain. 

[Caption  (court  order)  and  recitals^*  as  in  Form  820,  p.  1174,  of 

this  volume.^ 

Oedeeed,  1.     That  within  days  after  service  of  a  copy  of 

this  order  upon  the  [plaintiff's]  attorney,  the  [plaintiff]  serve 
upon  the   [defendant's]    attorney  a  copy  of  the  complaint    [or, 

11  The  complaint  need  not  disclose  frivolous,  and  a  motion  to  make  it 
whether  an  agreement  was  or  was  not  more  definite  and  certain  denied,  in 
in  writing,  although  its  terms  bring  Kelly  v.  Sammis,  25  Misc.  6,  53  N.  Y. 
it  within  the  statute  of  frauds.  Mars-  Supp.  825.  The  correctness  of  this 
ton  V.  Swett,  66  N.  Y.  206.  Bui  de-  decision  is  doubtful.  See  Stuber  v. 
fendant  is  entitled  on  motion  to  re-  McEntee,  142  N.  Y.  200,  '206. 

quire  the  complaint  to  be  made  more  13  From  Cooper   v.   Fiske,  44  App. 

definite  and  certain  as  stated  in  the  Div.  531,  60  N.  Y.  Supp.  944,  where 

notice  above.     First  Presb.  Church  v.  the     answer,     after     pleading     some 

Kennedy,  72  App.  Div.  82,  76  N.  Y.  grounds     justifying     the     discharge,' 

Supp.  284.  added  "  and  other  causes." 

12  A  denial  of  "  each  and  every  i*  If  the  party  against  whom  the 
matgrial  allegation"  is  properly  re-  motion  is  made  stipulates  in  open 
quire3  to  be  made  more  definite.  court  in  a  manner  to  defeat  the  mo- 
Moody  V.  Belden,  15  N.  Y.  Supp.  119,  tion,  see  that  the  recitals  earexully 
21  Civ.  Pro.  Rep.  89.  set    out    the    stipulation.      See    Van 

A  denial  which  was  in  the  form  of  Tassell  v.  Beecher,  8  Misc.  26,  28 
a  negative  pregnant  was  held  to  be      N.  Y.  Supp.  73. 
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answer]    amended   [here  state  in   what   respect;  see  preceding 
Form]. 

■2.  That  within  [the  same  time]  the  plaintiff  pay  to  the  [de- 
fendant's] attorney  dollars  costs  of  this  motion. 

3.  That  in  default  of  such  service  and  payment  the  following 
allegations  of  the  complaint  [or,  answer]  be  stricken  out: 
[specif  yy^ 

[4.  Meanwhile  let  all  further  proceedings  by  the  plaintiff  be 
stayed.] 

5.  That  the  time  for  the  [defendant]   to  answer   [or,  reply], 
demur,  or  take  such  other  action  as  he  may  be  advised,  is  extended 
^  until  the  expiration  of  twenty  days  after  such  amended   [com- 
•  plaint]  shall  have  been  served  on  his  attorney.^® 

Enter:  [signature  of  judge  by  initials  of  name  and  title.] 

SECTION   IV. 
Motion  to  Steike  Out  a  Pleading  oe  Matter  Theeefeom. 

FORMS. 

I.    Steiking  out  pleading  fob  irrelevant,      redundant,      or 

contempt.  scandalous  matter. 

1095.  Order    striking    out   irrelevant, 

1090.  Order  striking  out  pleading  for  redundant,      or      scandalous 

refusal  of  a  party  to  obey  an  matter, 

order  of  the  court. 

IV.    Compelling  election. 
II.    Steiking  out  pleading,  etc.,  as      j^gg     Affidavit  in  support  of  motion 
SHAM,  ETC.  ^^   ^^^p^l   gl37tj^,„_ 

1091.  Affidavit  to  move  to  strike  out      x097.  Notice    of    motion    to    compel 

sham  answer  or  defense.  plaintiff     to     elect     between 

1092.  Notice  of  motion  to  strike  out  several    counts   setting  forth 

a  sham  answer  or  defense.  the  same  cause  of  action. 

1093.  Order    striking    out    sham    an-       io98.  Order     requiring     election    be- 

swer  or  defense.  tween  several   counts  setting 

forth     the     same     cause    of 
III.    Ierelevant,  redundant,  and  action. 

SCANDALOUS  MATTER. 

1094.  Notice  of  motion  to  strike  out 


15  Need  not  repeat  the  allegations  Supp.   944;    Hughes  v.   Chicago,  etc., 

if  sufficiently  identified  in  the  preced-  R.  Co.,  45  N.  Y.  Super.  Ct.  114. 
ing  portion  of  order.  16  If  extension  of  time  to  answer  is 

See,  as  to  propriety  of  the  penalty  desired,  submit  an  affidavit  of  merits, 

for  non-compliance  with  order.  Cooper  See  Form  No.  1031;  Rule  24;  Kinney 

V.  Fiske,  44  App.  Div.  531,  60  N.  Y.  v.  Hardware  Mfg.  Co.,  49  Misc.  334. 
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I.    STRIKING  OUT  PLEADING   FOR  CONTEMPT. 
FORM  No.  1090. 

Order  striking  out  pleading  for  refusal  of  a  party  to  obey  an  order  of  the 

court.i7 

At  a  Special  Term   [etc.,  as  in  Form 
820,  p.  1174]. 
[Title  of  action.] 

An  order  having  been  made  by  Mr.  Justice  ,  in  this 

action,  on  the  day  of  "     ,  19     ,  requiring  the  [plain- 

tiff]  [state  order  and  refusal,  as  thus]  to  appear  on  the  day 

of  ,  19     ,  o'clock  [a.]  m.,  and  be  examined  as  a  witness 

herein,  and  give  his  deposition,  at  lie  instance  of  the  [defendant], 
pursuant  to  the  Code  of  Civil  Procedure.  And  the  said  [plain- 
tiff] having  appeared,  and  having  given  certain  testimony,  and 
the  matter  having  been  adjourned  from  time  to  time  until  this 
day,  and  the  foUov^ing  question  among  others  having  been  pro- 
pounded to  him,  viz.  [stating  question] . 

And  the  said  [plaintiff]  having  refused  to  ansvtrer  said  question, 
and  thereafter  a  motion  by  [defendant]  to  compel  said  [plaintiff] 
to  ansvs^er  said  question  having  been  made  and  heard  before 
Mr.  Justice      ■  ,  and  he  having  decided  that  the  [plaintiff] 

must  answer  said  question  which  has  been  propounded,  and  the 
same  question  being  again  propounded,  and  the  witness  having 
stated,  in  answer,  as  follows  [stating  evasive  answer  or  refusal], 
and  having  declined  to  give  any  other  answer,  and  the  court 
having  decided  that  said  answer  was  evasive,  and  that  the  plain- 
tiff must  disclose  the  [constituent  parts  of  said  remedy],  and  the 
plaintiff  having  refused  to  answer  further,  and  the  defendant 
having  moved  that  .the  plaintiff's  complaint  be  dismissed,  and 
after  reading  and  filing  the  evidence  taken  herein,  and  the  com- 
plaint and  answer,  and  the  order  of  Mr.  Justice  ,  of 
,19  ,  and  the  affidavit  of  L.  A.  C,  dated  the  day 
of  ,  19  ,  on  which  said  order  was  founded,  and  after 
hearing  A.  G.  H.,  Esq.,  of  counsel  for  the  defendant,  and 
J.  S.  W.,  Esq.,  for  the  plaintiff,  and  due  deliberation  having  been 
had ;  now,  on  motion  of  the  defendant's  attorney : 

17  Sustained  in  Richards  v.  Judd,  15  p.  1409  of  this  volume,  as  to  neglect 

Abb.  Pr.    (N.   S. )    184,  a  case  of  re-  to  serve  bill  of  particulars, 
fusal  to  answer  on  examination  before  It   is   doubtful   whether   the   court 

trial ;  s.  P.,  Walker  v.  Walker,  8  Abb.  has  the  power  to  strike  out  the  de- 

N.  C.  436,  82  N.  Y.  260    (neglect  to  fendant's   answer  as  punishment   for 

pay  alimony,  see  p.  1340  of  this  vol-  such   contempt.     See   notes  to   Form 

ume) ;  S.  p.,  Gross  v.  Clark,  cited  on  No.  1007. 
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Oedeeed,  that  the  plaintiff's  complaint  herein  be  and  the  same 
is  hereby  stricken  out,  and  that  this  action  be  and  the  same  is 
hereby  dismissed/*  with  costs. 

Enter:  [^signature  of  judge  by  initials  of  name  and  title.] 

II.    STEIKING  OUT  PLEADING  AS  SHAM,   ETC.19 
FORM  No.   1091. 
AfSdavit  to  move  to  strike  out  sham  answer  or  aefense.20 

[Title  of  court  and  action.] 
[Venue.] 
A.  B.,  being  duly  sworn,  says : 

I.  That  he  is  the  plaintiff  herein  [or  state  connection  with  the 
cause,  means  of  knowledge,  etc.]. 

II.  That  he  has  read  the  answer  of  the  defendant  Y.  Z.  herein, 
and  that  the  defense  of  [payment]  therein  set  up  is  wholly  and 


18  The  language  of  the  statute  as 
to  examination  before  trial  only  eon- 
templates  "  striking  out  the  plead- 
ing." The  practice  has  been,  in  the 
case  of  plaintiff's  refusal,  to  add  that 
the  complaint  be  dismissed. 

19  A  defense  is  sham  when  it  is  so 
clearly  false  in  fact  as  that  it  does 
not  in  reality  involve  any  matter  of 
substantial  litigation,  i.  e.,  false  in 
the  sense  of  being  a  mere  pretense  set 
up  in  bad  faith  without  color  of  fact. 
Goodwin  v.  Thompson,  88  Hun,  598, 
34  N.  y.  Supp.  769.  There  should 
appear  some  fact  or  facts,  outside  of 
affidavits  showing  or  tending  to  show 
the  falsity  of  the  answer,  which  indi- 
cates bad  faith.  Albany  Co.  Bank  v. 
Rider,  74  Hun,  349,  26  N.  Y.  Supp. 
490.  A  sham  answer  or  defense  may 
not  be  stricken  out,  unless  its  falsity 
be  made  to  appear  beyond  a  reason- 
able doubt.  Zimmerman  v.  Meyro- 
witz,  77  App.  Div.  329,  79  N.  Y.  Supp. 
159,  12  Anno.  Cas.  271. 

A  mere  repetition  by  the  defend- 
ant, in  his  opposing  airidavit,  that  the 
statements  in  his  answer  are  true,  but 
not  in  any  Avay  directly  answering  the 
statements  in  the  moving  affidavits, 
adds  nothing  to  the  answer  and  is 
wholly  unsatisfactory.  First  Nat. 
Bank'  V.  Slattery,  4  App.  Div.  421, 
38  N.  Y.  Supp.  859. 

20  A  verified  general  denial  cannot 
be  struck  out  as  sharp.     Wayland  v. 


Tysen,  45  N.  Y.  281.  Nor  can  a  veri- 
fied denial  of  a  material  and  essential 
allegation  of  the  complaint.  Roby  i'. 
Hallock,  5  Abb.  N.  C.  86,  55  How.  Pr. 
412;  Colt  V.  Davis,  50  Hun,  366,  3 
N.  Y.  Supp.  354,  16  Civ.  Pro.  180. 

The  rule  seems  to  be  the  same, 
whether  the  denial  be  general  or  spj- 
cific,  on  knowledge  or  on  information 
and  belief,  or  a  denial  of  any  knowl- 
edge or  information  sufficient  to  form 
a  belief  —  in  other  words,  a  denial  in 
any  one  of  the  forms  authorized  by 
the  Code,  and  either  in  an  action  at 
law  or  in  equity,  cannot  be  stricken 
out  as  sham.  See  Sehlesinger  v. 
Wise,  106  App.  Diy.  570,  94  N.  Y. 
Supp.  721;  Thompson  v.  Erie  Ry.  Co., 
45  N.  Y.  468;  Humble  v.  McDonough, 
5  Misc.  508,  25  N.  Y.  Supp.  965;  Gal- 
lagher V.  Merrill,  13  App.  Div.  182, 
43  N.  Y.  Supp.  303;  Wilson  v.  East- 
man, etc.,  Co.,  56  Hun,  194,  9  N.  Y. 
Supp.  189;  Robert  Gere  Bank  v.  In- 
man,  51  Hun,  97,  5  N.  Y.  Supp.  457, 
aff'd  on  opinion  below,  115  N.  Y.  650; 
Alexander  v.  Aronson,  65  App.  Div. 
174,  72  N.  Y.  Supp.  640;  Ginnell  v. 
Stayner,  71  App.  Div.  540,  75  N.  Y. 
Supp.  887. 

A  counter-claim  cannot  be  stricken 
out.  Baum's  Castorine  Co.  v.  Thomas. 
92  Hun,  1,  37  N.  Y.  Supp.  913;  First 
Nat.  Bank  v.  Slattery,  4  App.  Div. 
421,  38  N.  Y.  Supp.  859. 
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absolutely  false  and  sham ;  [state  facts  as  thus]  tliat  the  defendant 
has  never  paid,  or  in  any  way  satisfied  the  demand  set  up  in  the 
complaint,  nor  any  part  thereof;  nor  has  he  ever  paid,  by  him- 
self or  his  agents,  to  the  plaintiff,  or  to  any  of  his  agents,  any  part 
of  the  sum  alleged  by  the  said  answer  to  have  been  paid. 

III.  That  the  only  person  ever  authorized  by  deponent  to  ask 
or  receive  money  from  the  defendant  is  one  M.  N.,  whose  affidavit 
is  hereto  annexed;  and  that,  to  the  best  of  deponent's  knowledge 
and  belief,  no  other  person  ever  asked  or  received  anything  from 
the  defendant  for  account  of  this  deponent. 

[Jurat.]  [Signature.] 

[Affidavits  in  corroboration  should  he  annexed.]^^ 


FORM  No.  1093. 
Notice  of  motion  to  strike  out  a  sham  answer  or  defense.22 

[Move  the  court,  as  in  Form  815,  p.  1171,  of  this  volume,  sub- 
stituting for  the  italic  matter  between  the  X  and  the  ^,  as  follows:] 
striking  out  the  answer  herein  as  sham  [or  as  thus:  the  first 
defense  in  the  answer  herein  as  sham  —  and  if,  only  part  being 
struck  out,  the  remainder  is  frivolous,  may  say:  and  for  judgment 
on  the  answer  as  f rivolous]  .^^ 

[May  add:  And  if  such  relief  be  denied,  that  the  said  defense 
in  said  answer  be  made  more  definite  and  certain  as  to  —  specify- 
ing what.] 

21  Under  the  latest  authorities,  it  is  and  does  not  appear  to  have  preju- 
practically  useless  to  make  this  mo-  diced  the  defendant,  is  not  ground  for 
tion  unless  facts  can  be  shown  (out-  denying  the  motion.  Tibballs  v.  Self- 
side  of  the  falsity  of  the  defendant's  ridge,  12  How.  Pr.  64. 
aflBrmative  allegations,  as  shown  by  23  It  is  common  practice  to  include 
the  oath  of  the  plaintiff  and  the  sup-  in  an  order  striking  out  the  whole 
porting  aflfidavits)  which  raise  a  pre-  answer  as  sham,  u.  direction  for  judg- 
sumption  that  the  answer  is  a  mere  ment.  Wlietlior  this  is  proper,  or 
pretext.  The  merits  of  the  defense  whether  the  plaintiff  should  be  left  to 
alone,  and  the  mere  preponderance  of  apply  to  the  clerk,  or  to  move  on 
plaintiff's  proofs  on  the  motion,  will  notice,  as  the  ease  may  require,  for 
not  be  considered  determinative.  judgment  for  failure  to  answer,  com- 

22  This  motion  should  be  made  to  pare  Fuller  ■;;.  Claflin,  93  U.  S.  14; 
the  court.  N.  Y.  Code  Civ.  Pro.,  Kreitz  v.  Frost,  5  Abb.  Pr.  (N.  S.) 
§  538;  Larco  v.  Casaneuva,  30  Cal.  277;  People  r.  McCumber,  18  N.  Y. 
500.  It  may  be  made  any  time  before  315;  Potter  v.  Carreras,  4  Eobt.  629; 
trial.  Barker  t;.  Foster,  29  Minn.  166.  Lefferts  v.  Snediker,  1  Abb.  Pr.  41; 
And  even  though  the  plaintiff  has  Tharin  v.  Seabrook,  6  S.  C.  113;  De 
obtained  time  to  reply.  Miln  v.  Vose,  Forest  v.  Baker,  1  Abb.  Pr.  (N.  S.) 
4  Sandf.  660.  34,  1  Robt.  700. 

Delay,    if   it   is    not   unreasonable. 
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FORM  No.   1093. 
Order  striking  out  sham  answer  or  defense. 

[Ca-ption  {court  order)  and  recitals,   according  to   the   case;  sec 
Form  820,  p.  1174,  of  this  volume.^ 

Oedeked,  that  the  answer^*  of  the  defendant  Y.  Z.  in  this  action 
be  stricken  out^^  as  sham  [or  if  the  motion  he  to  strike  out  ami 
defense  as  sham,  and  for  judgment  on  another  as  frivolous  :^^ 
that  the  first  defense  be  stricken  out  as  sham,  and  that  the  plain- 
tiff have  judgment  on  the  second  defense  as  frivolous],  with 
dollars  costs  of  this  motion. 

Enter:   [signature  of  judge  hy  initials  of  name  and  title.] 


III.    IRRELEVANT,   REDUNDANT,   AND   SCANDALOUS  MATTER.27 

FOEM  No.  1094. 

Notice  of  motion  to  strike  out  irrelevant,  redundant,  or  scandalous  mattsr.as 

[As  in  Form  815,  p.  1171,  of  this  volume,  substituting  for  the 
italic  matter  hetiveen  the  t  and  f  the  following:]   striking  out 


A  motion  to  strike  out  as  sham  may 
be  joined  with  a  demand  for  judgment 
for  frivolousness  of  the  answer.  Peo- 
ple V.  McCumber,  18  N.  Y.  315  (see 
supra).  Or,  in  the  alternative,  to 
make  more  definite  and  certain.  Sher- 
man V.  Boehm,  15  Abb.  N.  C.  254. 

A  motion  to  strike  out  a  defense  as 
sham  may  be  joined  with  a  demand 
for  judgment  for  frivolousness  of  an- 
other defense.  Kay  v.  Whittaker,  44 
N.  Y.  5G5.  And  in  such  a  case  it  is 
best  to  state  which  portions  are  ob- 
jected to  as  sham  and  wnieh  frivo- 
lous. Bailey  v.  Lane,  13  Abb.  Pr. 
354,  21  How.  Pr.  475.  See,  also.  Jar- 
vis  V.  McBride,  18  Wis.  316. 

4s  to  what  relief  will  be  granted 
under  the  prayer  for  general  relief, 
see  volume  I,  pp.  151,  152,  and  Fel- 
lows I'.  Muller,  38  N.  Y.  Super.  Ct. 
137. 

24  Part  of  an  entire  answer,  or  part 
of  a  separate  defense,  cannot  be  struck 
out  as  sham.  Smith  v.  Am.  Tur- 
quoise Co.,  28  N.  Y.  Supp.  329;  Win- 
slow  V.  Ferguson,  1  Lans.  436;  Collins 
V.  Coggill,  7  Robt.  81;  Bell  v.  Ogden, 
13  Abb.  Pr.  93,  note. 


25  A  sham  answer,  or  defense,  is 
ordered  stricken  out.  If  the  answer 
is  frivolous,  the  order  should  not  be 
that  it  be  struck  out,  but  that  it  be 
overruled,  and  plaintiff  have  judg- 
ment. Howe  V.  Elwell,  57  App.  Div. 
357,  67  N.  Y.  Supp.  1108,  9  Anno.  Cas. 
166;  Reese  v.  Walworth,  61  App.  Div. 
64,  69  N.  Y.  Supp.  1115. 

It  is  not  usual  to  give  leave  to 
answer  anew. 

26  If  anything  of  the  answer  is 
left,  an  order  granting  judgment  ab- 
solutely in  favor  of  the  plaintiff 
would  be  improper.  Strong  v.  Sproul, 
53  N.  Y.  497.  See,  also,  note  to  last 
Form. 

27  This  motion  is  not  to  be  used  as 
a  substitute  for  a  demurrer,  or  trial 
of  an  issue,  and  the  court  will  not 
determine  upon  the  motion  the  suili- 
ciency  of  the  allegations  as  matter  of 
defense.  See  Rankin  v.  Bush,  108 
App.  Div.  294,  95  N.  Y.  Supp.  719. 

28  Directions  as  in  note  10  to  Form 
No.  1088.  Siriani  r.  Deutsch,  12  Misc. 
213,  34  N.  Y.  Supp.  26.  Move  before 
issue  joined.  Gen.  Rule  No.  22.  Fail- 
ure to  return  motion  papers  is  not  a 
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{^designate  what,^^  as  thv^:^  all  of  the  third  paragraph^"  of  the 
complaint  [or,  answer]  herein,  and  so  much  of  the  fifth  para- 
graph as  follows  the  words  [^quote  a  few  preceding  ivords'\,  and 


waiver  of  the  objection  that  the  mo- 
tion was  not  made  in  time.  Gibson  v. 
Gibson,  68  Hun,  381,  22  N.  Y.  Supp. 
813. 

It  is  the  better  practice  to  state 
also  the  condition  of  the  cause  so  as 
to  show  that  the  motion  is  in  time; 
but  it  is  held  that  this  is  not  essen- 
tial, for  objection  to  delay  is  matter 
of  opposition.  Barber  v.  Bennett,  4 
Sandf.  705;  Roosa  v.  Saugerties,  etc., 
Co.,  8  How.  Pr.  237. 

Under  the  present  practice  the 
court,  in  the  exercise  of  its  discretion, 
usually  denies  the  motion  unless  it 
appears  that  the  irrelevant  matter  ag- 
grieves or  embarrasses  the  moving 
parly;  for  clear  irrelevancy  or  redun- 
dancy is  regarded  as  presumptively 
harmless.  Rockwell  v.  Day,  84  App. 
Div.  437,  82  N.  Y.  Supp.  993;  Bogar- 
dus  V.  Met.  St.  Ry.  Co.,  62  App.  Div. 
370,  70  N.  Y.  Supp.  1094;  Dinkelspeil 
f.  N.  Y.  Eve.  Journal  Pub.  Co.,  91 
App.  Div.  90,  86  N.  Y.  Supp.  375. 
The  aggrieved  person  need  not  be  a 
party.  A\'ehle  v.  Loewy,  2  Misc.  345, 
21  N.  Y.  Supp.  1027.  Therefore,  if 
the  matter  is  not  scandalous,  nor  on 
its  face  embarrassing,  facts  showing 
how  the  moving  party  is  embarrasspd 
should  be  stated  in  an  affidavit.    • 

Allegations  following  the  plM,dable 
facts  and  which  merely  set  Out  the 
evidence,  are  properly  stricken  ouk. 
Bankers'  Suretf  Co.  v.  Rothschild,  I'll 
App.  Div.   130. 

But  allegations  need  not  be  struck 
out  if  their  sole  fault  is  the  pleading 
of  evidence.  Vogt  -e.  Vogt,  86_App. 
Div.  437,  83  N.  Y.  Supp.  677. 

Mere  reiteration,  which  is  harm- 
less, will  not  justify  granting  the 
motion.  Pope  Mfg.  Co.  v.  Rubber 
Goods  Mfg.  Co.,  100  App.  Div.  349, 
91  N.  Y.  Supp.  828. 

Denials  which  are  unnecessarily  re- 
incorporated in  affirmative  defenses 
will  be  stricken  out  as  redundant, 
since  their  presence  will  prevent 
plaintiff  from  demurring.  Dinkel- 
speil c.  N.  Y.  Eve.  Journal  Pub.  Co., 
91  App.  Div.  96,  86  N.  Y.  Supp.  375; 
■  Stieffel  V.  Tolhurst,  55  App.  Div.  532, 
67  N.  Y.  Supp.  274,  8  Anno.  Cas.  453. 


29  The  notice  must  specify  the  pre- 
cise parts  which  are  to  be  stricken 
out.  Blake  v.  Eldred,  18  How.  Pr. 
240;  Benedict  v.  Dake,  6  id.  352; 
Bryant  v.  Bryant,  2  Robt.  612;  Peo- 
ple V.  Empire,  etc..  Mining  Co.,  33 
Cal.  171;  Pearce  c.  Mclntyre,  29  Mo. 
423;  Jackson  v.  Bowles,  67  id.  609; 
Robinson  v.  Rice,  20  Mo.  229  ( holding 
that  a  designation,8fthe  objectionable 
matter  by  a  reference  to  the  line  and 
page  of  the  original  pleading  is  not 
sufficient;  see  volume  I,  p.  63;  O'Con- 
nor V.  Koch,  56  Mo.  253. 

A  counterclaim  cannot  be  stricken 
out  as  irrelevant  or  redundant.  Fet- 
terich  v.  McKay,  47  N.  Y.  426;  Wal- 
ter V.  Fowler,  85  N.  Y.  621;  Harway 
V.  Mayor,  1  Hun,  628. 

An  entire  answer  or  defense  cannot 
be  stricken  out  as  insufficient,  as  the 
remedy  is  by  demurrer,  or  motion  for 
judgment;  but  if  containing  unau- 
thorized matter,  or  if  redundant,  it 
can  be  stricken  out  even  where  it 
embraces  what  is  pleaded  as  a  sepa- 
rate defense.  Uggla  v.  Brokaw,  77 
App.  Div.  310,  79  N.  Y.  Supp.  244, 
Noval  V.  Haug,  48  Misc.  198,  96  N.  Y. 
■Supp.  708;  Colt  V.  Davis,  50  Hun, 
366,  3  N.  Y.  Supp.  354,  16  Civ.  Pro. 
ISO. 

Separate  allegations  should  not  be 
struck  out  so  as  to  leave  what  re- - 
mains  unintelligible,  or  consistiiig  of 
admissions  which  are  qualified  by 
matter  struck  out.  Collins  ■;;.  Cog- 
gill,  7  Robt.  81 ;  Day  v.  Daj',  95  App. 
Div.  122,  88  N.  Y.  Supp.  504. 

Nor  the  prayer  for  relief.  Averill 
V.  Taylor,  5  How.  Pr.  476;  1  Code  R. 
(N.  S.)   213. 

Allegations  of  special  damage  can- 
not be  stricken  out  as  irrelevant, 
where  the  result  would  necessarily  be 
to  determine  plaintiff's  right  to  re- 
cover therefor.  Pavenstedt  v.  N.  Y. 
Life  Ins.  Co.,  103  App.  Div.  36,  92 
N.  Y.  Supp.  853. 

30  If  the  motion  relates  only  to  a 
part  of  a  cause  of  action  or  defense, 
indicate  it  distinctly  and  not  merely 
by  the  folios.  Vol.  I,  p.  63;  Common- 
wealth V.  Melugin,  4  Ky.  L.  Rep.  265. 
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precedes  the  words  [quote  a  few  subsequent  words'],  as  ir- 
relevant^^ [or J  redundant  —  or,  as  irrelevant  and  redundant — or 
if  the  application  he  in  whole  or  in  part  for  scandalousness,  sub- 
stitute or  add:  as  scandalous.]^* 

FORM  No.  1095. 
Order    striking    out    irrelevant,   redundant,    or    scandalous   matter   from  a 

pleading. 

[Caption  (court  order)  and  recitals,  according  to  the  case,  as  in 
Form  820,  p.  1174,  of  this  volume.] 

Oedebed,  that  so  much  of  the  matter^^  contained  in  the 
paragraph  of  the  [complaint]  in  this  action  as  foUovsrs  the  words 
[quote  a  few  preceding  words'],  and  precedes  the  words  [quote  a 
few  subsquent  words],  in  said  paragraph,  be  stricken  out  as 

redundant  [or,  irrelevant  —  or,  redundant  and  irrelevant  —  or 
add  or  substitute :  as  scandalous] . 

[If  the  pleading  is  on  file,  and  if  the  omission  leaves  the  plead- 
ing sensible,  may  add  direction  to  clerk,  as  in  second  paragraph  of 
Form  33,  Volume  I,  p.  23.  Otherwise  may  direct  ameridment 
as  thus:]  That  within  days  after  the  service  of  this  order, 

■and  upon  payment  of  the  costs  hereinafter  mentioned,  the  [plain- 
tiff] re-serve  upon  the  [defendant]  the  said  [complaint]  herein, 
amended  by  the  omission  of  the  aforesaid  matter  stricken  out  as 
herein  ordered,  and  thereupon  the  [defendant]  shall  have 
days  in  which  to  plead  thereto  •  [or  make  such  application  as  he 
may  be  advised  thereon^*] .  , 

[If  the  matter  be  scandalous,  may  direct  removal  from  files; 
see  Volume  I,  p.  297,  Forms  169,  170.     For  direction  charging 
attorney  ivith  costs,  see  same  forms.]^                             ^ 
I • ^ 

31  The  ground  of  objection  must  27  W.  E.  55;  and  for  Form  of  direc- 
lie  specified.  Bowman  v.  Sheldon,  5  tion  on  this  point,  volume  I,  p.  297, 
Sandf.  657;   Lucas  v.  Smith,  54  Ind.       Form"  169. 

5.30;   Ricketts  ;:.  Dorrell,  59  id.  427.  33  The  motion  may  be  sustained  as 

32  See  volume  I,  pp.  61,  62;  N.  Y.  to  part  and  denied  as  to  the  residue. 
Code  Civ.  Pro.,  §  545;  Hilton  v.  Carr,  De  Santes  v.  Searle,  11  How.  Pr.  477. 
40  App.  Div.  490,  58  N.  Y.  Supp.  134;  .  34  It  is  in  the  discretion  of  the 
People  ex  rel.  v.  Murray,  23  Civ.  Pro.  court  to  compel  the  service  of  an 
K.  53;  Armstrong  v.  Philips,  60  Hun,  amended  pleadi*^.  Durch  r.  Chip- 
'^43,  14  N.  Y.  Supp.  582,  20  Civ.  Pro.  pewa  County,   60  Wis.  227. 

"99;  Lavois  v.  Clute.  37  N.Y.  St.  Rep.  The  order  should  direct  the  service 

R59;    Bowman    v.    Sheldon,   5    Sandf.  of    an    amended    pleading    when   the 

ri57 :   Opdyke  r.  Marble,  44  Barb.  64,  original     pleading     is     radically    re- 

IS  Abb.  Pr.  206;  aff'd,  hi.  375.  formed  by  the  order.     Waltham  Mfg- 

As  to  charging  attorney  with  costs,  Co.   v.  Brady,   67   App.   Div.   102,  73 

see  Cracknall  v.  Janson,  L.  R.,  11  Ch.  N.  Y.  Supp.  540. 
D.   1,  48-  L.  J.  Ch.  168,  3S  L.  T.  31, 
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IV.    COMPELLING  ELECTION. 

FORM  No.  1096. 

Affidavit  in  support  of  motion  to  compel  election.ss 

[Title  of  court  and  action.] 
[Venue.] 
Y.  Z.,  being  duly  sworn,  says: 

I.  That  he  is  the  defendant  herein  [or  state  relation  to  cause, 
and  means  of  knowledge.] 

II.  That  only  one  transaction  of  the  nature  mentioned  in  either 
of  the  supposed  causes  of  action  set  up  in  the  complaint  ever 
occurred  between  said  defendant  and  the  plaintiff,  and  that  the 
allegations  in  both  of  the  said  supposed  causes  of  action  relate 
in  reality  to  one  and  the  same  transaction. 

[Jurat.  J  [Signature.] 

FORM  No.   1097. 

Notice  of  motion  to  compel  plaintiff  to  elect  between  several  counts  setting 

forth  the  same  cause  of  action. 

[As  in  Form  815,  p.  1171,  of  this  volume,  omitting  clause  in 
brackets  after  the  t,  and  substituting  for  the  italic  matter  between 
the  X  and  the  f  the  following:]  requiring  the  plaintiff  to  elect  be- 
tween the  first  stated  cause  of  action  and  the  second  stated  cause 

35  Since  recognition  of  a  plaintiff's  bility  under  the  Employers'  Liability 

right  to  state  the   same   demand,   in  Act,  denied.    Monigan  v.  Erie  E..  Co., 

separate  causes   of   action,   whenever  99  App.  Div.  60.3,  91  N.  Y.  Supp.  657; 

there   is   doubt    as   to   the   aspect   in  s.  p.,  Frieze   v.  Ala.,  etc.,  R.  Co.,  99 

which  he  is  entitled  to  relief   ( Mulli-  App.  Div.  545,  91  N.  Y.  Supp.  81. 

gan  V.  Erie  R.  Co.,  99  App.  Div.  499,  See,    also,    Gowans    v.    Jobbins,    90 

91   N.  Y.  Supp.  60;   Blank  v.  Harts-  App.  Div.  429,  80  N.  Y.  Supp.  312. 

horn,  37  Hun,   101 ;   Velie  v.  Newark  Misjoinder    of    distinct    causes    of 

City  Ins.  Co.,  12  Abb.  N.  C.  309,  65  action  is  not  ground  for  this  motion 

How.  Pr.  1 ) ,  this  motion  is  rarely  to  ( Woodman   v.   Davis,   32   Kans.   344, 

be  sustained.  4  Pac.  Rep.  263 ) ,  but  the  remedy  is 

If,    however,    the    plaintiff's    com-  demurrer, 

plaint     embraces     two     inconsistent  An   affidavit  is  unnecessary    (Ford 

theories  or  claims,  a  motion  will  lie.  v.  Mattice,   14   How.  Pr.   91),  except 

to  compel  an  election.     See  Tuthill  v.  when  the   cause  of  action  or  defense 

Slddmore,   124  N.  Y.    148,   155;    Cas-  is  repeated  in  such  manner  that  the 

sidy    V.    Daly,    11    Wklv.    Dig.    222;  pleading  does  not  show  upon  its  face 

Stokes  V.  Behrenes,  23  Misc.  442,  52  that    the    two    are    really    identical 

N.  Y.  Supp.  251.  (Lackey  i;.  Vanderbilt,  10  id.  155),  or 

Motion  to  compel  election  between  a  unless  an  order  to  show  cause  is  asked 

count  upon  the  common  law  liability  (see  p.  1172),  or  an  extension  or  stay 

for  negligence  and  a  count  upon  lia-  (see  p.  1374). 


1422  ABBOTT  S  PEACTICE  AND  FOKMS. 

of  action  in  the  complaint,  and  state  which  he  will  rely  on;  and 
that  on  such  election  the  other  cause  of  action  be  stricken  out;  or  in 
default  of  so  electing,  then  the  second  cause  of  action  be  stricken 
out  as  redundant. 

FORM  Ko.   1098 
Order  requiring  election  between  several  counts  setting  forth  the  same  cause 

of  action. 

ICaption  {court  order)  and  recitals  according  to  the  case,  as  in 
Form  820,  p.  1174  of  this  volume.'] 

Okdeeed,  1.  That  the  plaintifF,  within  days  after  the  ser- 

vice of  a  copy  of  this  order  elect  between  the  first  stated  cause 
of  action  and  the  second  stated  cause  of  action  in  his  complaint 
herein  [by  paying  the  costs  hereinafter  mentioned  and  serving 
upon  defendant's  attorney  an  amended  complaint  containing  on!}' 
a  statement  of  the  cause  of  action  so  elected.] 

2.  That  in  default  of  so  electing,'  the  [second]  cause  of  action 
be  stricken  out  as  redundant  \^or,  irrelevant,  or  both]. 

3.  That  the  plaintiff  pay  to  defendant's  attorney  dollars 
costs  of  this  motion. 

Enter :  [signature  of  judge  by  initials  of  name  and  title.] 
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AKTICLE  X. 

Eequieing  Eeplt.^® 
FOKMS. 

1099.  Affidavit  to  move  to  compel  a       1101.  Order  compelling  a  reply. 

reply. 

1100.  Notice    of    motion    to    compel 

reply. 

FORM  No.  1099. 
Affidavit  to  move  to  compel  a  reply. 
[As  in  Form  1063,  to  tJie  *.] 

II.  That  the  summons  and  complaint  herein  were  served  upon 
him  on  the  day  of  ,  19      ;  that  on  the  day  of 

,19  ,  the  attorney  for  deponent  served  upon  the  plain- 
tiffs' attorney  an  answer  setting  up  among  other  defenses  \_state 
the  defense  to  which  reply  is  desired.^ 

II.  That  the  deponent  is  advised  by  counsel  M.  IST.,  who  resides 
at  ,  that  it  is  necessary  for  the  proper  defense  of  this 
action  that  he  should  be  informed  before  the  trial  in  what  way 
the  plaintiff  expects  to  meet  his  aforesaid  defense,  and  that  a  reply 
for  that  purpose  is  necessary  and  proper.  [May  add  facts  tending 
to  show  emharrassment  unless  reply  is  ordered.'] 

III.  [If  order  to  show  cause  is  ashed,  add  as  directed  on  p. 
1171  of  this  volume]. 

[Jurat.]  [Signature.] 

FORM  No.   1100. 

Notice  of  motion  to  compel  a  reply. 

[Title  of  court  and  action.] 

Please  take  notice,  that  upon  [the  annexed  affidavit  of  Y.  Z., 
verified  on  the  day  of  ,  19     ,  and]  the  pleadings  in  this 

36  The  defendant  alone  is  given  au-  A  reply  will  not  be  directed  when 

thority  to  apply  to  the  court  to  com-  the  only  purpose  is  to  relieve  defend- 

pel  a  reply  to  the  new  matter  consti-  ant  from_  the  necessity  of  proving  the 

tuting  a  defense  by  way  of  avoidance.  facts  which  he  sets  up  in  his  answer 

Code    Civ.    Pro.,    §    516;    Sterling   v.  by  way  of  avoidance.     Masters  v.  De 

Met.  Life  Ins.  Co.,  6  N.  Y.  St.  Rep.  Zavala,  48  App.  Div.  269,  62  N.  Y. 

90;  McDonald  v.  Davis,  1  Monthly  L.  Supp.  791,  7  Anno.  Cas.  286. 
Bui.  20. 
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action,  the  undersigned  will  move  this  court  at  a  Special  Term 
thereof,  to  be  held  at  the  County  Court  House  [or.  City  Hall], 
in  the  city  of  on  the  day  of  >  19    , 

at     the     opening     of     the     court      [or,     at  o'clock    in 

the  noon],      or     as     soon     thereafter     as     counsel 

can  be  heard,  for  an  order  requiring  the  plaintiff  to 
reply  to  the  answer  herein  [or  if  to  a  part  only,  indicate  what, 
as  thus :  to  the  new  matter  set  up  in  the  answer  herein — or,  to  the 
first  defense  in  the  answer  herein  —  or,  to  such  of  the  answer 
herein  as  sets  up  payment  to  plaintiff's  assignee  as  a  defense  to 
this  action],  or  for  such  other  and  further  relief  as  may  be  just. 

[Date.]  [Signature  and  office  address  of], 

Attorney  for  [moving  party]. 

[Address,  To 

Attorney  for  [adverse  party] . 

FORM  No.  1101. 
Order  compelling  a  reply. 

[Title    {court  order)   and  recitals,  according  to   the  case.    See 
Form  820,  p.  1174.] 

Oedeeed,  That  within  twenty  days  from  the  i  service  of  a  copy 
of  this  order,  the  plaintiff  serve  a  reply  to  the  new  matter  con- 
tained in  the  answer  herein  [or,  to  the  new  matter  contained  in 
that  part  of  the  answer  herein  which  is  therein  alleged  as  the 
second  defense. 

Enter:  [signature  of  judge,  hy  initials  of  name  and  title.] 
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AKTICLE    XI. 
Judgment  on  the  Pleadings. 


rOKMS. 


I.  •  On  admissions. 

1102.  Notice  of  motion  for  judgment 

on  complaint  and  answer, 
which  raise  only  a  question 
of  law. 

1103.  Notice  of  motion  for  judgment 

for  relief  admitted  by  the 
answer  to  be  due. 

1104.  Order  for  judgment  for  sum  ad- 

mitted by  the  answer  to  be 
due. 

ir05.  Admission  by  plaintiff  of  de- 
fendant's counterclaim. 

1106.  Judgment  entered  by  clerk  on 


1107. 


admitted  cause  of  action,  less 
admitted  counterclaim. 
Order  for  judgment  by  the 
court,  on  admitted  cause  of 
action,  less  admitted  counter- 
claim. 


II.  On  frivolous  pleading. 

1108.  Notice  of  motion  for  judgment 

on  a  frivolous  pleading. 

1109.  Order  for  judgment  on  a  friv- 

olous pleading. 

1110.  The    same;    granting    leave    to 

amend. 


[For  judgment  on  default  of  pleading,  or  on  a  trial  of  the  issues  whether 
of  law  or  fact,  see  Trial  and  Judgment.] 


I.    ON  ADMISSIONS. 

FORM  No.  1102. 

Notice  of  motion  for  judgment  on  complaint  and  answer,  which  raise  only  a 

question  of  law.37 

[Title  of  court  and  action.] 

Please  take  notice,  that  on  the  pleadings  in  this  cause  [and  on 
the  records  of  this  court,  referred  to  in  the  complaint  and  answer], 
the  undersigned  will  move  this  court,  at  a  Special  Term  thereof,  to 
he  held  at  the  county  court  house  \^or,  city  hall],  at  ,  in  the 

county  of  ,  on  the  day  of  ,  19     ,   at  the 

opening  of  court    {^or,   at         o'clock  in  noon],  or   as  soon 

thereafter  as  counsel  can  be  heard,  for  judgment  as  prayed  for 
in  the  complaint,  or  for  such  further  or  other  relief,  or  such  order 
as  to  the  court  may  seem  proper. 

[Date.]  [Signature  and  office  address  o/]. 

Plaintiff's  attorney. 

[Address]  To  , 

Attorney  for 


37  Where  there  is  no  issue  to  be  de- 
termined by  evidence,  and  no  trial 
being  jiecessary,  beyond  an  applica- 
tion of  the  law  to  the  facts,  plaintiff 
may  apply  to  the  courts,  at  Special 
Term,  for  judgment  on  the  pleadings. 
People  V.  Northern  R.  R.  Co.,  42  N.  Y. 

90 


217,  aflf'g  53  Barb.  98.  See,  also,  Al- 
bany Sav.  Inst.  v.  Burdiek,  87  N.  Y. 
40. 

In  Havemeyer  v.  Brooklyn  Sugar 
Refining  Co.,  26  Abb.  N.  C.  157,  the 
court  allowed  a  defendant  to  make 
such  motion. 
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FORM  No.  1103. 
Notice  of  motion  for  judgment  for  relief  admitted  by  the  answer  to  be  due.ss 
[Title  of  court  and  action.] 

Please  take  notice,  that  on  the  pleadings  in  ih\s  cause^^  the 
undersigned  will  move  this  court  at  a  Special  Term  thereof,  to  be 
held  at  the  county  court  house  [or,  city  hall],  on  the     '      day  of 
,19     ,  in  the  city  of  ,  in  the  county  of  , 

at  the  opening  of  court  [or,  at         o'clock  in  the  noon  J,  or  as 

soon  thereafter  as  counsel  can  he  heard,  for  an  order  granting 
judgment  for  [the  sum  of  dollars*"] ,  admitted  by  the  answer 

herein  to  be  due  the  plaintiff  [and  directing  that  the  action  herein 
be  severed ;  and  if  the  plaintiff  so  elect,  that  it  be  continued  as  to 
the  remainder  of  the  claim  set  up  in  the  complaint,  with  like  effect, 
as  to  all  subsequent  proceedings,  as  if  it  had  been  originally 
brought  for  the  remainder  of  the  claim],  or  for  such  other  and 
further  relief  as  may  be  just  [with  the  costs  of  this  motion]. 

[Date.]  [Signature  and  office  address  of], 

Attorney  for  [moving  party]. 
[Address]  To  , 

Attorney  for  [adverse  party]. 

1  — 

38  Under  N.  Y.  Code  Civ.  Pro.,  the  complaint,  so  that  there  can  be  no 
§  511,  application  for  this  discretion-  severance  of  actions.  Walsh  v.  Bin- 
ary order  must  be  made  to  the  court,  pire  Brick,  etc.,  Co.,  90  App.  Div.  498, 
and  upon  general  principles  should  be  85  N.  Y.  Supp.  528.  So,  taking  judg- 
made  upon  notice,  although  the  stat-  ment  under  section  511  for  the  amount 
ute  does  not  expressly  provide  for  admitted  to  be  due  waives  interest 
notice.  See  Vol.  I,  pp.  87,  88.  And  on  that  sum  not  also  admitted  by  the 
the  court  has  power  to  grant  it  with-  answer  to  be  due.  Bronx  Gas,  etc., 
out  notice.  Shaw  v.  Coleman,  3  N.  Y.  Co.  v.  New  York,  29  Misc.  402,  60 
St.  Rep.  534,  54  Super.  Ct.  3.  N.  Y.  Supp.  548. 

The    admission    must    be    uneondi-  For  another  remedy,  where  posses- 

tional.      Foster    v.    Devlin,   57   N.   Y.  sion  is  admitted,  and  an  order  enforci- 

Super.  Ct.   120,   6  N.  Y.   Supp.   505;  ble  by  proceedings  for  contempt  may 

Burgess  v.  House,  49  App.  Div.  383,  be  had,  see  p.  1142  of  Vol.  I. 

63  N.  Y.  Supp.  512.    The  answer  must  39  Usually  an  affidavit  is  not  essen- 

be  in  such  form  that  the  court,  upon  tial,  unless  an  order  to  show  cause  is 

an   inspection   of  the    pleadings,    can  asked,  in  which  case,  under  the  New 

determine  the  amount  admitted    (ex-  York    rule,    there   should  be   an  afB- 

pressly  or  by  not  denying)  to  be  due.  davit,  for  the  requirement  of  which, 

Xew  York  Wire  Co.  v.  Westinghouse  see   Form   No.   817,  p.   1172,  of  this 

Co.,  85  Hun,  269,  32  N.  Y.  Supp.  1127.  volume. 

An  offer  of  judgment  served  with  the  40  May  ask  specific  or  equitable  re- 
answer  is  not  available  on  this  mo-  lief  if  the  ground  therefor  is  admitted, 
tion.  Id.  And  an  accepted  offer  of  Hall  v.  Holt,  25  Hun,  277  (foreclos- 
judgment,  not  made  applicable  to  any  ure ;  judgment  granted  upon  plain- 
one  cause  of  action,  is  a  settlement  tiff's  application  for  amount  admitted 
of  all  the  causes  of  action  included  in  by  answer  to  be  due ) . 
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FORM  No.  1104. 
Order  for  judgmeat  for  sum  admitted  by  the  answer  to  be  due. 

{Title  (court  order)  and  recitals,  according  to  the  case;  see  Form 
820,  p.  1174.] 

Oede|ied,  that  this  action  be  and  is  hereby  severed;  that  judg- 
ment be  entered  for  the  plaintiff  for  {specify  precisely  the  relief 
to  which  the  plaintiff  is  entitled  by  reason  of  the  admission'], 
without  costs,*^  unless  upon  the  application  for  judgment  plain- 
tiff's attorney  file  with  the  clerk  of  this  court  a  duly  executed 
stipulation  that  the  plaintiff  elects  not  to  continue  the  action,  and 
that,  upon  so  filing  such  stipulation,  said  judgment  shall  be 
entered  with  costs  to  be  taxed;  it  is  further 

ObdeeeDj  That  if  the  plaintiff  within  days  after  the  entry 

of  this  order  shall  elect  to  continue  this  action,  and  shall  within 
that  time  serve  upon  defendant's  attorney  notice  of  such  election, 
the  action  may  be  continued  against  the  defendant  with  like  effect 
as  to  the  subsequent  proceedings  as  if  it  had  been  originally 
brought  for  the  remainder  of  the  claim  made  in  the  plaintiff's 
complaint  and  not  admitted  by  the  answer. 

Enter:  {signature  of  judge,  hy  initials  of  name  and  title.] 

FORM  No.  1105. 
Admission  by  plaintiff  of  defendant's  counter-claim.42 

{Title  of  court  and  action.] 

The  plaintiff  in  the  above-entitled  action  hereby  admits  the 
counter-claim  interposed  by  the  defendant's  answer  to  the  [first] 
cause  of  action  stated  in  plaintiff's  complaint. 

{Date.]  {Signature  and  office  address  of], 

Plaintiff's  attorney. 

,     {Under  N.  Y.  Code,  Civ.  Pro.,  §  512,  notice  of  this  is  not 

necessary;  filing  it  justifies  entry  of  judgment  as  to  the  excess, 

as  if  on  default.] 

FORM  No.  1106. 

Judgment  entered  by  clerk  on  admitted  cause  of  action,  less  admitted  counter- 
claim. 

{Title  of  court  and  action.] 

The  plaintiff  having  filed  with  the  clerk  of  this  court  a  state- 
ment dated  the  day  of  ,  19     j  admitting  the  counter- 

41  Plaintiff  cannot  recover  costs  un-  ^  Applies  only  to  actions  on  con- 
less  he  elects  not  to  continue  the  tract  where  plaintiff  demands  JTirlg- 
a'-tion.  Waite  v.  Kaldenherg  Co.,  68  ment  for  a  sum  of  money  only.  Fill 
Hun,  528,  22  N.  Y.  Supp.  1006.  V.  Holt,  25  Hun,  277. 
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claim  contained  in  the  answer  of  the  defendant  [or,  defendants, 
naming  them'],  and  said  answer  not  denying  the  plaintiff's  claim 
as  set  forth  in  his  complaint,  and  the  plaintiff's  costs  having  been 
duly  taxed  at  the  sum  of  dollars,  now,  on  motion  of  A.  T., 

attorney  for  the  plaintiff: 

It  is  adjudged,  that  the  plaintiff  recover  of  the  defendant  [or, 
defendants,  naming  them']  dollars,  being  the  excess  ojf  the 

plaintiff's  claim  over  the  said  counter-claim,  with  dollars 

costs   of    this    action    and  dollars    disbursements,    making 

together  dollars. 

\lJnder  N.  Y.  Code  Oiv.  Pro.,  §  512,  this  is  the  proper  Form 
in  a  case  where  judgment  can  he  entered  hy  the  clerk  without 
application  to  the  court;  see  §§  420,  1212.] 


FORM  No.  1107. 

Order  for  judgment  by  the  court,  on  admitted  cause  of  action,  less  admitted 

counter-claim. 

At  a  Special  Term  letc,  as  in  Form 
820,  p.  1174.] 
[Names  of  parties.] 

The  defendant  herein,  Y.  Z.,  having  by  his  answer  admitted 
the  plaintiff's  claim,  but  having  alleged  a  counter-claim  for  the 
sum  of  dollars,  which  is  less  than  the  claim  set  forth  in 

plaintiff's  complaint  herein,  and  the  plaintiff  having  duly  filed 
with  the  clerk  of  this  court  an  admission  of  the  said  counter-claim, 
duly  signed  according  to  the  rules  and  practice  of  this  court,  now, 
on  motion  of  A.  T.,  attorney  for  said  plaintiff: 

It  is  oedeeed,  that  A.  B.,  the  plaintiff  herein,  recover  from 
Y.  Z.,  said  defendant,  the  sum  of  dollars,  with  interest  from 

the  day  of  ,  19     ,  being  the  excess  of  said  plaintiff's 

claim  over  and  above  the  amount  of  said  counter-claim,  togethesr 
with  his  costs  and  disbursements  of  this  action  to  be  taxed  by  the 
clerk  of  this  court,  and  that  the  plaintiff  have  execution  therefor. 

Enter :  [signature  of  judge  hy  initials  of  name  and  title.] 
[Under  N.  Y.  Code  Civ.  Pro.,  §  512,  this  is  the  proper  Form 
where  application  to  the  court  for  judgment  is  necessary;  see 
§  1215.*^] 

43  s.   P.,   under   Code  Pro.,   §   246;   Eobbins  v.  Watson,  22  How.  Pr.  293. 
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Ii29 


Notice  of  motioa  for  judgment  on  a  frivolous  pleading.** 

[^As  in  Form  815,  p.  1171  of  this  volume,  substituting  for  the 
italic  matter  between  the  X  and  the  ^  as  follows:*^]  ftverruling  the 
answer  \_or,  demurrer  —  or,  reply*"']  herein  as  frivolous,  and  for 
judgment  thereon*]^  [or^  striking  out  the  defense  in  the 

answer  herein  as  sham,**  and  for  jud^ent  on  the  remainder  as 
frivolous] . 


44  By  N.  Y.  Code  Civ.  Pro.,  §  537, 
this  motion  may  be  made  to  the  court 
or  a  judge  thereof  upon  at  least  five 
days'  notice  to  the  adverse  party;  and 
in  the  City  Court  of  New  York  two 
days'  notice.     Id.,  §  3161. 

And  the  court  cannot  shorten  this 
time  by  order  to  show  cause.  Beal  v. 
Un.  Paper  Box  Co.,  4  N.  Y.  Civ.  Pro. 
Eep.  18;  Law  v.  Maher,  9  Wkly.  Dig. 
38;  Foote  v.  Carpenter,  7  Wis.  395. 

The  motion  is  not  premature  before 
the  adverse  party's  time  to  amend  of 
course  has  expired.  Lee  v.  Jacob,  38 
App.  Div.  531,  56  N.  Y.  Supp.  645; 
Eoss  V.  Ross,  25  Hun,  642.  Nor  too 
late  after  that  time.  Darrow  v.  Mil- 
ler, 5  How.  Pr.  247,  3  Code  Eep.  241. 

45  On  motion  for  judgment  on  the 
answer  "  as  frivolous,"  no  affidavit  is 
necessary  or  available  to  show  the 
frivolousness.  Dancel  v.  Goodyear, 
etc.,  Co.,  67  App.  Div.  498,  73  N.  Y. 
Supp.  875;  Darrow  ■».  Miller,  (above). 

The  answer  must  be  treated  as  an 
entirety;  no  motion  will  lie  against 
part  of  an  answer  as  frivolous  (unless 
the  remainder  has  been  stricken  out 
as  sham  or  irrevelant).  See  Siriani 
V.  Deutseh,  12  Misc.  213,  34  N.  Y. 
Supp.  26 ;  Colt  V.  Davis,  50  Hun,  366, 
16  Civ.  Pro.  Rep.  182.  Or,  after  a 
demurrer  to  the  rest  of  the  answer 
has  been  sustained.  Austen  v.  West- 
chester Tel.  Co.,  8  Misc.  11,  28  N.  Y. 
Supp.  77. 

A  pleading  is  frivolous  only  when 
so  clearly  bad  on  its  face  as  to  re- 
quire no  argument  to  support  the 
moving  party's  position.  That  the 
pleading  may  be  demurrable  is  no 
pjround  for  adjudging  it  frivolous.  See 
Bedlow  V.  Stilwell,  45  App.  Div.  557, 
61  N.  Y.  Supp.  371;  Shaw  v.  Feltman, 
99  App.  Di--'.  514,  91  N.  Y.  Supp.  114. 


That  the  moving  party  submits  an 
extended  argument  upon  the  applica- 
tion may  be  a  reason  for  denying  it, 
see  Exchange  F.  Ins.  Co.  v.  Norris,  74 
Hun,  527,  26  N.  Y.  Supp.  823. 

A  denial  of  any  knowledge  or  in- 
formation suiEcient  to  form  a  belief 
as  to  matters  of  public  record  is  friv- 
olous. Austen  v.  Westchester  Tel.  Co., 
8  Misc.  11,  28  N.  Y.  Supp.  77;  City 
of  New  York  v.  Matthews,  180  N.  Y. 
41. 

A  demurrer  based  on  an  obvious 
clerical  error  is  frivolous.  King  v. 
Mail  &  Express  Co.,   113  App.  Div.  90. 

46  A  counterclaim  cannot  be  over- 
ruled as  frivolous.  Fettreteh  v.  Mc- 
Kay, 47  N.  Y.  426,  11  Abb.  Pr.{N.  S.) 
453. 

The  remedy  in  such  a  case  is  by 
demurrer,  or  by  motion  to  make 
definite.  Page  1412;  Cooper  v.  Howe, 
16  Hun,  502;  Curtis  v.  Sprague,  41 
Cal.  55. 

4T  Where  the  prayer  was  for  such 
other  order  as  the  justice  shall  deem 
proper,  held  that  judgment  for  the 
frivolousness  of  the  answer  could  not 
be  granted.  Darrow  v.  Miller,  5  How. 
Pr.  247;  s.  p.,  Rae  v.  Washington 
Mut.  Ins.  Co.,  6  id.  21. 

48  The  application  may  be  joined 
with  a  motion  to  strike  out  as  sham, 
but  in  such  case  the  application  must 
be  made  to  the  court.  Adams  v.  Mc- 
Partten,  11  Abb.  N.  C.  369;  Berrigan 
V.  Oviatt,  3  How.  Pr.  (N.  S.)  199; 
Howell  V.  Ferg^n,  87  N.  C.  113; 
and  aflRdavit  willw^^eeessary. 

It  is  better  to  specify  which  are 
claimed  to  be  frivolous  and  which 
sham,  but  in  Bailey  v.  Lane,  13  Abb. 
Pr.  354,  modifying  21  How.  Pr.  475, 
this  was  held  not  essential. 
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FORM  No.  1109. 
Order  for  judgment  on  a  frivolous  pleading. 

{Caption  and  recitals  according  to  the  case;  see  Forni  819  or  820, 
p.  llli^f  this  volume.] 
It  is  oedebed  and  adjudged,  that  the  answer  [or  other  plead- 
ing] of  the  [defendant]  herein  be  and  the  lame  is  hereby  over- 
ruled** as  frivolous  *-;  and  that  the  [plaintiff]  have  judgment 
thereon  for  the  relief  demanded  in  the  complaint,  vyith  the  costs 
of  this  action,  and  ten  dollars  costs  of  this  motion.®" 

[Authentication J  see  Form  818,  p.  1173  of  this  volume.] 

FORM  No.  1110. 
The  same;  granting  leave  to  amend.si 

[As  in  preceding  Form  to  the  asterisk]  with  leave  to  the  de- 
fendant to  answer  [or,  to  the  plaintiff  to  reply]  anew  vsdthin 
days  after  service  of  this  order,  upon  [state  terms  as  thus:  the 
payment  of  dollars  costs  of  this  motion®^]  ;  and  that  if  he 

fail  to  serve  such  answer  and  pay  such  costs  the  [plaintiff]  have 
judgment  for  the  relief  demanded  in  the  complaint,  with  costs  of 
this  action,  and  dollars  costs  of  this  motion. 

[//  a  writ  of  inquiry  is  necessary  to  assess  damageSj^^  may  add:] 
And  it  is  further  ordered  and  adjudged,  that  if  the  said  [defend- 
ant] fail  within  days  after  service  of  this  order,  to  serve  an 
answer  as  aforesaid,  the  damages  sustained  by  the  [plaintiff]  be 
assessed  by  a  jury,  and  that  a  writ  of  inquiry  be  for  that  purpose 
issued,  directed  and  delivered  to  the  sheriff  of  the  county  of  , 
and  that  for  his  damages  so  assessed,  together  with  his  costs  to  be 
taxed,  plaintiff  have  judgment  against  the  defendant. 

[Authentication;  see  Form  818,  p.  1173  of  this  volume.] 

49  A  frivolous  pleading  is  not  struck  are  properly  sworn  to,  an  amended 
out,  but  remains  upon  the  record,  and  answer  may  be  allowed  upon  terms, 
forms  part  of  the  judgment-roll.  Colt  Stedeker  v.  Bernard,  4  Monthly  L.  Bui. 
V.  Davis,  50  Hun,  366,  16  Civ.  Pro.  31;  Witherspoon  v.  Van  Dolar,  15 
Rep.  182;  Reese  v.  Walworth,  61  App.  How.  Pr.  266;  Fales  v.  Hicks,  12  How. 
Div.  64,  69  N.  Y.  Supp.  1115;  Briggs  Pr.  153.  But  an  oath  to  merits  is 
V.  Bergen,  23  N.  Y.  162;  Strong  v.  required  in  order  to  get  leave.  Ap- 
Sproul,  53  N.  Y.  497.  Contra  in  Wis-  pleby  v.  Elkins,  2  Sandf.  673;  2  Code 
consin.    Malone  v.  Roby,  62  Wis.  459.  Rep.    80 ;    Bank    of   Lowville  v.   Ed- 

50  Compare  Hill  v.  Simpson,  11  Abb.  wards,  11  How.  Pr.  216.  For  Form, 
Pr.   (N.  S.)   343;  Whitman  v.  Nicoll,  see  p.  1373  of  this  volume. 

16  id.   329,  49   How.  Pr.   88;    N.   Y.  82  Bernhard   v.  Kapp,   11  Abb.  Pr. 

Code    Civ.    Pro.,    §§    3251,    537,    and  (N.  S.)   342. 

3239.  53  Lane  t'.  Gilbert,  9  How.  Pr.  150; 

51  Where  it  appears  that  the  answer  Gilbert  v.  Rounds,  14  id.  46. 
was  put  in,  in  good  faith,  and  merits 
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CHAPTER    XI. 

PRACTICE  IN  REFERENCE  TO  PAETIES. 
Abticle    I.  Obtaining  addkess  of  advekse  pabtt. 

II.   PBOCEEDINGS  as   to   changes   in  PAETIES. 


ARTICLE  I. 
Obtaining  Addeess  of  Adveese  Paety. 

FORM  No.  1111. 
Order  that  attorney  disclose  his  client's  address.! 

Title  (court  order)  and  recitals  according  to  the  case;  see  Form 
820,  p.  1174.] 

Oedeeed,  1.  That  the  plaintiff's  attorney  hereby  is  required  to 
disclose  to  the  defendant's  attorney  the  place  and  street  and 
number  of  plaintiff's  residence  within  days  after  service  on 

plaintiff's  attorney  of  a  copy  of  this  order. 

2.  That  until  such  address  be  furnished  to  defendant's  attorney 
all  the  proceedings  on  the  part  of  the  plaintiff  herein  are  hereby 
stayed. 

[3.  That  plaintiff   pay  to  defendant's   attorney  dollars 

costs  of  this  motion.] 

Enter  [^signature  of  judge  hy  initials  of  name  and  title.] 

1  The  power  of  the  court  to  require  those  cases  where  the  fair  administra- 

a  party  to  disclose  his  residence  is  the  tion  of  justice  requires  it,  the  court 

subject  of  some  difference  of  opinion.  may  order  an  attorney,  being  its  offi- 

It  is  clear  that  the  court  may  require  cer,   to    disclose   his   client's    address 

either   party  to   disclose   his   address  ( unless  a  privileged  communication ) , 

as   a   condition   of    being  allowed   to  and  punish   him  for  contempt  if  he 

proceed  actively  in  the  cause,  and  this  refuses.     See  Havana  City  Ry.  Co.  v. 

will  usually  be  effectual  with  a  plain-  Ceballos,  25  Misc.  660,  56  N.  Y.  Supp. 

tiff,  or  a  defendant  seeking  affirmative  360. 

relief.      In  an  unreported  ease,  Law-  Whether  the  pleading  of  a  concealed 

KENCE,  J.,  denied  a  motion  to  compel  defendant    can    be    struck    out    (see 

the  attorney  to  give  his  client's  ad-  p.  1341 )  for  the  refusal  of  his  attor- 

dress,  because  the  attorney  made  affi-  ney  to  disclose  the  address,  is  another 

davit  that  he  was   unable  to   do   so,  question. 

his  client  being  absent;  but  neverthe-  In  any  case  the  application  will  be 

less    stayed    all    proceedings    on    the  made   on  affidavit  showing  necessity, 

client's  part  rmtil  he  should  return  to  and  inability  to  ascertain  the  address 

the  city  and  submit  to  examination  (including  the  fact  that  the  attorney 

under  the  order  which  it  was  sought  has,   on   request,   refused   to    disclose 

to  serve  on  him.      See  also  Olmstead  the  address.    Goodness  v.  Met.  St.  Ry. 

V.  Wehle,   18  Wkly.  Dig.  486.  Co.,  27  Misc.  11,  57  N.  Y.  Supp.  100), 

For  such  purpose  the  order  may  be  and  if  stay  or  order  to  show  cause  is 

served  on  the  attorney.  asked,    the    usual    allegations.      See 

It    is   the   better    opinion   that    in  Forms  Nos.  816  and  817,  p.  1172. 
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ARTICLE  11. 

Peoceediwgs  as  to  Chawges  ih"  Paeties. 

[Proceedings  to  ascertain  proper  defendants  to  be  joined,  and  the  mode  of 
bringing  them  in,  are  in  Vol.  I,  p.  704.] 

Section      I.  Plaintiff's  proceedings  as  to  change. 
II.  Defendant's  proceedings  as  to  change. 
III.  Proceedings  of  a  third  person  to  comb  in. 

1.  General  principles.  8.  — bringing  in  originally  omitted 

2.  Actions    survive    if   the   cause   of  party. 

action  does.  9.  Intervention. 

3.  Power    of   the    court;    on   assign-       10.  — bringing   in   one   who   has   ac- 

ment,  assumption,  etc.  quired  the  interest  of  an  origi- 

4.  — on  death.  •  nal  party. 

5.  — on  death  of  a  co-party.  11.  Mode  of  objecting  to  omission. 

6.  —  on  death  of  a  sole  party.  12.  Laches. 

7.  The  practice;  bringing  in  one  by 

virtue  of  a  new  right  or  liabil- 
ity arising  in  the  action. 

1.  General  principles.']  — Proceedings  relating  to  changes  of 
parties  are  subject  to  four  classifications,  viz.:  (1)  substitution; 
(2)  interpleader;  (3)  intervention;  and  (4)  the  duty  of  the  court 
to  refuse  to  proceed  in  the  action  because  of  the  absence  of  neces- 
sary parties  whose  rights  cannot  be  saved.  Each  of  these  classifica- 
tions is  regulated  by  a  different  statute,  and  subject  to  different 
rules. 

2.  Actions  survive  if  the  cause  of  action  does.]  — Under  code 
procedure^  actions  and  special  proceedings^  no  longer  abate  by  any 
event,  if  the  cause  of  action,  or  the  right  to  the  relief  sought,  sur- 
vives.* 

The  rule  that  a  personal  action  dies  "with  the  person  does  not 
apply  to  a  corporation,  and,  therefore,  practically  all  species  of 
actions  may  be  continued  and  revived  against  those  who  succeed  to 
the  property  rights  of  the  defunct  corporation.^  ISTor  does  it  apply 
when  the  party  who  is  deceased  merely  held  the  right  to  sue,  with- 
out the  beneficial  interest.® 

3  N.  Y.  Code  Civ.  Pro.,  §  755.     This  was  also  the  rule  in  equity  before  the 
Code.      Clarke  v.  Mathewson,  12  Pet.  164. 

3  Does  not  apply  to  Surrogate's  Court.     Re  Schlesinger,  36  App.  Div.  77, 
55  N.  Y.  Supp.  514. 

4  For  the  similar  test  as  to  assignability,  see  Vol.  I,  p.  504. 

5  Shayne  v.  Even.  Post  Pub.  Co.,  168  N.  Y.  70,  10  Anno.  Cas.  237. 
sMeekin  v.  Brooklyn  Heights  E.  R.  Co.,  164  N.  Y.  145  (action  for  negligently 

causing  death) .     The  death  of  the  defendant  abates  the  action.     Hegerich  v. 
Keddie,  99  N.  Y.  258. 
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In  general  the  cause  of  action  survives  if  it  is  on  contract^ 
or  involves  a  claim  to  property,®  or  is  for  a  wrong  done  to  property 
rights  or  interests,®  as  for  instance  deceit  by  which  plaintiff  id 
injured  in  property.^"  An  action  for  damages  to  the  person,^^  or 
for  any  purely  personal  injury, ^^  or  for  purely  personal  relief,^^ 

THolsman  v.  St.  John,  90  N.  Y.  461  (action  for  mon,ey  paid)  ;  McNulta  v. 
Huntington,  62  App.  Div.  257,  70  N.  Y.  Supp.  897. 

Otherwise  of  an  action  for  breach  of  promise  of  marriage.  Wade  v.  Kalb- 
fleisch,  16  Abb.  Pr.  (N.  S.)  104,  58  N.  Y.  282,  17  Am.  Kep.  250  (holding 
action  for  breach  of  promise  of  marriage  not  to  survive,  because  not  technically 
"  on  contract,"  nor  concerning  "  property  rights  or  interests  " ) . 

The  liability  of  a  joint  surety  survives  under  N.  Y.  Code  Civ.  Pro.,  §  758, 
superseding  the  rule  in  Wood  v.  Fiske,  63  N.  Y.  245;  Smith  v.  Kibbe,  31  Hun, 
390. 

S  Action  for  accounting.  Halstead  v.  Cockcroft,  40  N.  Y.  Super.  Ct.  519; 
Krumbeck  v.  Qancy,  41  App.  Div.  397,  58  N.  Y.  Supp.  727. 

Replevin  does  not  abate  by  death.  N.  Y.  Code  Civ.  Pro.,  §  1736;  Roberts 
v.  Marsen,  23  Hun,  486. 

9Cregin  v.  Brooklyn  Crosstown  Jl.  R.  Co.,  75  N.  Y.  192,  31  Am.  Pep.  549, 
56  How.  Pr.  465;  reaff'd,  83  N.  Y*.  595  (husband's  action  for  loss  of  wife's 
services  by  injury  by  defendant's  negligence,  and  for  medical  expenses,  sur- 
vives for  this  affects  pecuniary  rights). 

But  a  parent's  action  for  damages  for  seduction  of  daughter  was  held  not 
to  be  within  this  rule,  but  to  abate,  in  Holliday  v.  Parker,  23  Hun,  71. 
.     Pleinmuller  v.  Gray,  13  Abb.  Pr.    (N.   S.)    299,  35  N.  Y.  Super.  Ct.  196 
(trespass  to  personal  property)  ;  Garden  v.  Strong,  158  N.  Y.  407   (taxpayer's 
action). 

10 Moore  v.  McKinstry,  37  Hun,  194  (fraud  by  which  defendant  gained  a 
pecuniary  advantage). 

Shale  V.  Schantz,  35  Hun,  622  (slander  affecting  credit  of  firm  plaintiff). 

So  an  action,  based  upon  an  attempt  to  cheat  and  defraud  survives  because 
it  affect  property  rights.  Hadcock  v.  Osmer,  4  App.  Div.  435,  38  N.  Y.  Supp. 
618.  Otherwise  of  an  actio,  of  h,  penal  nature  to  hold  a  trustee  of  a  corpora- 
tion liable  to  its  creditor  for  making  a  false  annual  report.  Brackett  v. 
Griswold,  103  N.  Y.  425.  Otherwise  also  of  failure  to  file  annual  report. 
Stokes  v'.  Stickney,  96  id.  323.  :  But  after  judgment  personal  representatives 
of  the  deceased  can  be  substituted.      Blake  v.  Griswold,  104  id.  613. 

But  the  individual  liability  of  a  stockholder  for  the  debts  of  his  corporation 
by  reason  of  the  stock  not  being  full  paid,  survives.  Chase  v.  Lord,  6  Abb. 
N.  C.  258,  77  N.  Y.  1.  ,   .    .         ^  ,-  , 

11  Cox  V.  N.  Y.  Central,  63  N.  Y.  414  (personal  injury  from  negligence); 
Hegerich  v.  Keddie,  99  N.  Y.  258  (negligence  causing  death  of  intestate). 
In  the  latter  action  the  substitution  should  be  of  the  administrator  de  horns 
non  of  the  original  decedent.  Mundt  v.  Glokner,  24  App.  Div.  110,  48  N.  Y. 
Supp.  940;  Hodges  v.  Webber,  65  App.  Div.  170,  72  N.  Y.  Supp.  508,  32  Civ. 

Pro.  Rep.  208.  ,      ^.   .,  ^  »   iv 

Moriority  v.  Bartlett,  Id.  651  (wife's  action  under  Civil  Damage  Act)  ;  s.  P., 
Boor  V.  Lowery,  103  Ind.  468,  1  West.  Rep.  548,  3  N.  E.  Rep    151,  154 

12 Price  V  Price  75  N.  Y.  244,  31  Am.  Rep.  463  (deceit  inducing  void  mai- 
riage).  Otherwise  after  verdict,  report  or  decision,  in  action  for  damages 
for  a  personal  injury  (N.  Y.  Code  Civ.  Pro.,  §  764),  unless  it  be  set  aside 
(Kelsey  «.  Jewett,  34  Hun,  II,  and  cases  cited).  . 

13  Johnson  v.  Elwood,  82  N.  Y.  362  (action  merely  for  injunction  against  a 
trespass  by  defendant  abates  on  his  death).  ox  •      m  -mi-       rko   a. 

Ilo^-kmiv.  Hopkins,  21  Wkly.  Dig.  174;  Millady  i;.  Stem  19  Misc  652^44 
N.  Y.  Supp.  408  (holding  that  after  the  death  of  a  party  in  divorce,  the  attor- 
ney could  not  proceed  to  enforce  a  previous  order). 


1434:  Abbott's  peactice  and  toems. 

does  not  survive.  Where  a  negligent  act  causes  injury  to  both 
person  and  property,  two  causes  of  action  arise,  one  of  which 
abates  while  the  other  survives."  Where  either  plaintiff  or 
defendant  dies,  the  action,  if  based  upon  the  two  counts,  may  be 
revived  as  to  the  one  which  survives.^* 

After  judgment,  in  any  case,  and  after  verdict,  report  or 
decision  in  an  action  for  a  personal  injury,  the  death  of  a  party 
will  not  cause  an  abatement.^® 

3.  Power  of  the  court;"  on  assignment,  assumption,  etc.]  ■ — 
Upon  a  transfer  of  right  or  devolution  of  liability^'"  (except  by 
death)  the  court  may,  in  its  discretion,  direct  the  transferee  or 
person  becoming  liable  to  be  substituted  or  joined." 

Such  direction  may  be  given  on  the  application  of  either  party 
or  of  the  third  person. 

If  no  such  direction  is  given,  the  action  will  continue  in  the 
original  names,  unless  the  transfer  or  devolution  resulted  from 
death  or  from  the  absolute  dissolution  of  a  corporation.-'® 

In  all  cases  an  infant  brought  in  must  have  a  guardian  ad  litem 
appointed. 

Of  course  a  transfer  of  or  subrogation  to  a  portion  of  the  right 
involved,  prior  to  action  begun,  may  make  the  transferee  or  one 
subrogated,  a  necessary  co-plaintifF.^° 

4.  — on  death.] — Death  of  a  defendant  before  process  is 
served  upon  him,  or  appearance  by  him,  is  still  held  to  abate  the 
action  so  far  at  least  as  he  is  concerned  (except  in  case  of  a  joint 

WEeilly  v.  Sicilian  Asphalt  Paving  Co.,  170  N.  Y.  40. 

15  See  Forster  v.  Cantoni,  19  App.  Div.  306,  46  N.  Y.  Supp.  118,  4  Anno. 
Cas.  375.  The  court  suggest  that  the  order  of  revivor  might  expressly  adjudge 
that  the  cause  of  action  which  has  abated  has  not  been  continued,  or,  the 
motion  could  be  granted  on  condition  that  the  plaintiff  consent  to  strike  out 
the  abated  count. 

18  Code  Civ.  Pro.,  §  764;  Carr  r.  Rischer,  119  N.  Y.  117. 

17  The  Code  provisions  (§§  75.5  et  seq.)  do  not  apply  to  pending  appeals. 
Riley  v.  Gitterman,  24  Abb.  N.  C.  89. 

iTiiN.  Y.  Code  Civ.  Pre,  §  756. 

IS  The  trustee  in  bankruptcy  is  properly  substituted  in  situations  covered 
by  the  Federal  statute.  Patten  v.  Carley,  69  App.  Div.  423,  74  N.  Y.  Supp. 
993. 

19  Burton  v.  Burton,  57  App.  Div.  113,  67  N.  Y.  Supp.  1067;  Fifth  Nat.  Bank 
V.  Woolsey,  31  App.  Div.  61,  52  N.  Y.  Supp.  827. 

20  Munson  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  32  Misc.  282,  65  N.  Y.  Supp.  848 
(subrogation   of    insurance    companies    to    portion    of    plaintiff's    claim   for 

damages). 
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debtor  against  whom  judgment  could  go  -without  service)  ;^^  for 
as  to  him  the  action  is  not  deemed  commenced;  and  a  revival  or 
continuance  against  his  representatives  without  service  of  summons 
on  them  or  appearance  by  them,  is  not  allowed.^^ 

Death  of  either  party  before  verdict,  report,  or  decision,  actually 
rendered,^*  absolutely  prevents  the  rendering  of  a  valid  verdict, 
report,  or  decision  against  him;^*  but  judgment  in  favor  of  a 
person  deceased  before  verdict,  report,  or  decision  in  his  favor, 
may  be  merely  irregular.^^ 

In  general,  death  after  an  accepted  offer  of  judgment,  or  a 
verdict,  report,  or  decision  actually  rendered,  or  interlocutory 
judgment  entered,  on  an  adjudication  of  issues,  does  not  prevent 
final  judgment  thereon  in  the  names  of  the  original  parties.^^ 


5.  — on  death  of  a  co-party.]  — If  a  plaintiff  dies  leaving  a 
co-plaintiff,  or  a  defendant  dies  leaving  a  co-defendant,  the  action 
may  proceed  in  favor  of  or  against  the  survivors,  as  to  whatever 
cause  of  action  or  any  part  thereof  survives  to  or  against  the  latter ; 

21  Long  V.  Stafford,  103  N.  Y.  274. 

22Ludwig  V.  Blum,  43  N.  Y.  St.  Rep.  616;  Barron  v.  South  Brooklyn  Saw 
Mill  Co.,  18  Abb.  N.  C.  352  (holding  that  the  conditional  jurisdiction  acquired 
under  N.  Y.  Code  Civ.  Pro.,  §  638,  by  the  levy  of  a  valid  attaotinient  upon 
property  of  a  non-resident  defendant,  and  the  due  eommencement  of  service 
of  summons  by  publication,  is  divested,  and  the  attachment  falls  by  the  death 
of  the  defendant  before  such  service  is  made  complete  by  the  continuance  of 
the  publication  for  the  required  period ) . 

23  Signing  of  the  referee's  report,  but  without  iiling  or  delivery,  is  not 
enough.  Matter  of  Venable,  104  App.  Div.  531,  93  N.  Y.  Supp.  1074;  Clark 
V.  Pemberton,  64  App.  Div.  417,  72  N.  Y.  Supp.  232. 

24  N.  Y.  Code  Civ.  Pro.,  §  765;  Stevens  v.  Humphreys,  73  Hun,  199,  25  N.  Y. 
Supp.  946;  aff'd,  147  N.  Y.  586.  The  rule  is  the  same  in  a  special  proceeding. 
Matter  of  Venable,  104  App.  Div.  531,  93  N.  Y.  Supp.  1074. 

25  Smith  V.  Joyce,  14  Daly,  73,  11  Civ.  Pro.  Rep.  257  (refusing  to  discharge 
a  purchaser  under  such  judgment).  Contra,  McCreery  v.  Everding,  44  Cal. 
284  (setting  a  judgment  aside  in  favor  of  a  dead  person,  as  a  nullity). 

26  F.  Y.  Code  Civ.  Pro.,  §  763.  This  does  not  apply  to  judgments  by  default. 
Grant  v.  Griswold,  21  Hun,  509,  513;  Smith  v.  Joyce,  14  Daly,  73,  11  Civ.  Pro. 
Rep.  257.  Nor  to  actions  which  abate,  and  are  not  preserved  by  section  764. 
Robinson  v.  Covers,  138  N.  Y.  425.  It  contemplates  an  adjudication  on  the 
rights  of  the  parties.  A  report  on  the  usual  reference  to  compute  amount  in 
foreclosure,  where  no  issues  are  raised  in  the  pleadings,  other  than  by  the  usual 
general  answer  on  behalf  of  an  infant  defendant,  is  not  within  the  statute. 
Smith  V.  Joyce  {above  cited).  Whether  death,  after  leave  to  withdraw  de- 
murrer and  answer  has  been  granted,  but  before  the  lapse  of  the  time  allowed 
for  so  doing,  is  within  section  763,  seems  unsettled.  Affirmative  —  Clark's 
Estate,  5  Dem.  397,  12  Civ.  Pro.  Rep.  383.  Negative  — Secor  v.  Clark,  54 
N.  Y.  Super.  Ct.  461;  Simmons  v.  Vanderbilt,  N.  Y.  Daily  Reg.,  Feb.  6,  1883. 
As  to  entry  nunc  pro  tunc,  see  Mitchell  v.  Overman,  103  U.  S.  62;  s.  c,  with 
note,  22  Am.  L.  Reg.  607;  Tuomy  v.  Dunn,  77  N.  Y.  515;  Long  r.  Stafford, 
103  id.  274. 
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but  tbe  court  has  power  to  require  or  allow  the  successor  or 
representative  of  the  deceased  to  come  in.^^ 

If  no  one  is  to  be  brought  in,  it  is  usual  simply  to  suggest  the 
death  upon  the  record.^* 

A  personal  representative  is  brought  in  by  motion  in  the  action, 
and  it  is  not  necessary  that  the  order  direct  that  the  representative 
be  served  with  supplemental  summons  or  complaint  (unless  absence 
from  jurisdiction  necessitates  a  substituted  service  which  cannot 
be  made  of  an  order)  .^^ 

6.  — on  death  of  a  sole  party.]  — If  the  cause  of  action,  or  one 
of  several  causes  of  action^"  survives  the  death  of  a  sole  plaintiff 
or  a  sole  defendant  —  and  this  applies  to  the  death  of  a  sole  sur- 
viving plaintiff  or  defendant^^  —  the  continuance  of  the  action 
by  bringing  in  the  representative^^  or  successor  in  interest^^ 
must  now^*  be  effected  by  motion  and  order,  without  putting  the 
applicant  to  a  supplemental  pleading,  unless  there  iare  other  facts, 
beside  the  succession,  which  should  be  alleged;^®  but  in  other 
respects  the  right  to  continue  such  a  cause  depends  in  equity  upon 
the  settled  equity  practice  f^  and  the  courts  still  exercise  the  same 
legal  discretion  as  formerly  to  refuse  the  application,  in  case  of 

27  N.  Y.  Code  Civ.  Pro.,  §§  758,  759.  As  to  Partition,  see  §  1588;  Eject- 
ment, §§  1521-1523.  If  the  liability  is  purely  several,  as  in  case  of  maker  and 
indorser,  it  is  usual  to  sever  the  action.  In  case  of  tort,  plaintiff  is  usually 
left  to  bring  a  new  action  against  the  representatives  of  the  deceased. 

2S  See  Vol.  I,  p.  446. 

29Cit.  Nat.  Bank  v.  Bang,  112  App.  Div.  748,  99  N.  T.  Supp.  76. 

soBrackett  v.  Griswold,   103  N.  Y.  425. 

31  Coit  V.  Campbell,  82  N.  Y.  509. 

32  That  is,  a  representative  over  whom  the  court  may  exercise  jurisdiction. 
McGrath  v.  Weiller,  98  App.  Div.  291,  90  N.  Y.  Supp.  420  (declining  to  revive 
and  continue  an  action  against  the  non-resident  executor  of  a  non-resident 
defendant ) . 

33  The  devisee  of  real  property  may  be  such  successor  in  interest.  See 
Higgins  V.  Mayor,  136  N.  Y.  214. 

34  N.  Y.  Code  Civ.  Pro.,  §   757. 

35  This  portion  of  the  text  was  quoted  as  correctly  stating  the  practice  in 
Flannery  v.  Sahagian,  109  App.  Div.  321,  95  N.  Y.  Supp.  643  (denying  the 
motion  of  the  defendant  executor  to  require  a  supplemental  complaint  to  be 
served  upon  him).  See,  also,  Cit.  Nat.  Bank  v.  Bang,  112  Ann  Div  748,  99 
N.  Y.  Supp.  76.  o  If  . 

The  rule  is  the  same  when  a  representative  party  has  resigned,  and  a  suc- 
cessor has  been  appointed  after  action  begun.  Griswold  v.  Caldwell,  14  Misc. 
299,  35  N.  Y.  Supp.  1057,  25  Civ.  Pro.  Rep.  122,  2  Anno.  Cas.  211. 
_  The  death  of  the  original  party,  and  the  right  to  substitution,  cannot  be 
litigated 'at  the  trial,  as  the  order  for  substitution  is  a  conclusive  adjudication 
thereon.      Gibson  v.  Nat.  Park  Bank,  98  N.  Y.  87 

36  Coit  V.  Campbell,  82  N.  Y.  509. 
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laches  such  that,  by  analogy  to  the  'Statute  of  Limitations,  revival 
ought  to  be  precluded. 

The  period  prescribed  by  the  Statute  of  Limitations  for  bringing 
an  action  has  usually  been  'regarded,  in  equity,  —  if  allowed  to 
lapse  after  the  right  to  revive  and  continue  an  action  has  accrued, 
and  before  applying  to  do  so,  —  as  sufficient  reason  for  refusing 
the  revival  f^  but  even  in  a  legal  action  the  lapse  of  that  time  is 
not  necessarily,  and  as  matter  of  law  a  flat  bar,  if  the  original 
action  was  seasonably  brought.^*  And  the  better  opinion  is  that 
the  principles  formerly  applied  in  equity  will  still  sustain  the 
discretionary  power  of  the  court  to  refuse  to  allow  a  substitution 
for  the  purpose  of  continuance,  alike  in  legal  and  in  equitable 
actions;*®  unless  the  case  has  been  such  that  the  court  might,  imder 
the  statute  —  as  in  the  case  of  the  death  or  marriage  of  the 
plaintiff*"  —  have  ordered  that  the  action  abate  if  not  continued 
by  the  proper  parties  within  a  specified  time;  for  this  remedy 
affords  a  sufficient  protection  to  the  survivors,  alike  in  common 
law  and  equity  actions.*^ 

Y.  The  practice;  bringing  in  one  by  virtue  of  a  new  right  or 
liability  arising  pending  action.]  —  Where  one  is  to  be  brought  in 
as  defendant,  not  by  way  of  substituting  him  in  respect  of  a  right 
or  liability  already  represented  by  other  parties,  but  because  events 
occurring  pending  the  action  have  created  a  new  liability  or  right 
—  as  for  instance  if,  pending  foreclosure,  a  stranger  to  the  action 
has  covenanted  for  the  payment  of  the  mortgage  debt,*^  or  if,  in 
partition,  a  devisee  of  an  estate  in  expectancy  is  bom,**  or,  in  a 
patent  infringement  suit,  a  third  person  takes  an  interest  with 
defendant,  and  infringes,**  or  if  pending  trial  of  negligence  action 
against  receivers  of  a  railroad,  a  corporation  purchases  it,*®  —  he, 
or  it,  should  be  brought  in  by  supplemental  summons  and  com-, 
plaint,*®  unless  he  himself  makes  application  to  be  joined,  or  sub- 

37Coit  V.  Campbell  (above  cited)  ;  Mason  v.  Sandford,  137  N.  Y.  497. 

38  Evans  v.  Cleveland,  72  N.  Y.  486;  Holsman  v.  St.  John,  90  id.  461. 

39  Lyon  V.  Park,  111  N.  Y.  350;  Mason  v.  Sandford,  137  id.  497;  Pringle  v. 
Long  Island  R.  R.  Co.,  157  id.  100. 

40  N.  Y.  Code  Civ.  Pro.,  §  761. 

41  Markell  v.  Nester,  29  App.  Div.  55,  51  N.  Y.  Supp.  852.  In  such  a  case, 
even,  terms  may  be  imposed  upon  granting  the  substitution.  Mclnnis  v. 
Gardiner,  26  Misc.  487,  57  N.  Y.  Supp.  471. 

42  s.  p.,  Prouty  V.  Lake  Shore,  etc.,  R.  R.  Co.,  85  N.  Y.  272.  Compare 
pi-evious  decision  in  52  id.  363. 

43  For  the  English  rule,  see  Peter  v.  Thomas  Peter,  L.  R.,  26  Ch.  Div.  181. 

44  Parkhurst  v.  Kinsman,  2  Blatehf.  72,  8  N.  Y.  Leg.  Obs.  73. 

45  Winters  v.  Kinjr,  51  App.  Div.  80,  64  N.  Y.  Supp.  496. 

46  See  Vol.  I,  p.  720. 
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mits  to  come  in  by  way  of  amendment;  in  which  case  actual 
amendment  of  the  record  is  desirable 

Where  the  judgment  in  the  action  will  fix  or  affect  the  liability 
of  the  one  ultimately  liable,  as  principal,  he  is  held  to  be  interested 
in  the  "subject  of  the  action,"  and  entitled  to  intervene.*^ 

8.  —  bringing  in  originally  omitted  party. ]^ — One  wha  should 
originally  have  been  made  a  defendant,  but  was  then  omitted,  is 
brought  in  by  plaintiff  by  supplemental  summons  and  complaint, 
or  by  amendment  in  the  manner  stated  in  Volume  I,  p.  719.*^ 

In  an  action  for  a  tort,  plaintiff  will  not  be  permitted,  either  by 
means  of  supplemental  process,  or  by  amendment  of  the  original 
process  and  complaint,  to  bring  in  a  joint  tort-feasor  whom  he  has 
omitted  to  include  in  the  action  as  at  first  instituted.*"  ISTor  in  an 
action  at  law,  wherein  only  a  money  judgment^"  is  sought,  and  the 
title  to  no  real,  or  specific  or  tangible  personal,  property  is  in- 
volved, can  the  plaintiff  be  compelled  to  bring  in  a  third  person  as 
a  defendant,  either  on  the  application  of  a  present  defendant,  or 
on  the  application  of  the  third  person.^^ 

47  In  Feinburg  v.  Am.  Surety  Co.,  33  Misc.  458,  67  N.  Y.  Supp.  868,  it  was 
held  that  the  principal  debtor  had  a  right  to  be  allowed  to  intervene  in  an 
action  upon  an  undertaking,  to  which  he  was  not  a  party.  The  court  con- 
sidered that  the  principal  was  interested  in  the  "  subject  of  the  action," 
having  been  notified  by  the  surety  to  defend  the  action.  So  held,  also,  where 
the  obligation  was  a  bond.  Matter  of  Mason,  12  Misc.  77,  33  N.  Y.  Supp.  43. 
If  the  principal  is  allowed  to  intervene,  he  may  set  up  any  counterclaim  he 
may  have  against  the  plaintiff  or  his  assignor.  Kinney  v.  Reid  Ice  Cream 
Co.,  57  App.  Div.  206,  68  N.  Y.  Supp.  325. 

In  Sauer  v.  Mayor,  10  App.  Div.  267,  41  N.  Y.  Supp.  957,  the  one  ultimately 
liable  was  permitted  by  order  to  appear  and  take  part  in  the  trial,  and  this 
was  held  proper. 

48  A  mere  direction  of  the  trial  court  that  such  a  person  be  joined,  who  is 
then  not  represented  and  is  given  no  opportunity  to  answer,  is  wholly 
ineffective.  Hood  v.  Hood,  85  N.  Y.  561 ;  Lehrer  v.  WalcoflF,  47  Misc.  112,  93 
N.  Y.  Supp.  540.  _  ^ 

49  Heffern  v.  Hunt,  8  App.  Div.  585,  40  N.  Y.  Supp.  914;  Ten  Eyck  v.  Keller, 
99  App.  Div.  106,  91  N.  Y.  Supp.  169.  Contra,  Schun  f.  Brooklyn  Heights 
R.  R.  Co.,  82  App.  Div.  560,  81  N.  Y.  Supp.  859.  The  true  rule  doubtless  is, 
that  after  a  plaintiff  has  made  a  deliberate  election,  with  full  knowledge,  he 
does  not  show  any  reason  for  the  exercise  of  the  judicial  discretion  in  his 
favor;  but  he  should  be  allowed  to  join  the  other  tort-feasor,  upon  showing 
newly-discovered  facts  establishing  a  joint  liability.  Lederer  v.  Adler,  51 
ilise.  572. 

50  Chapman  v.  Forbes,  123  N.  Y.  432.  Code  Civ.  Pro.,  §  452,  providing  that 
where  a  complete  determination  of  the  action  cannot  be  had  without  the  pres- 
ence of  other  parties  the  court  must  direct  them  to  be  brought  in,  applies  only 
to  equitable  actions.  Id.  And  such  section  is  construed  as  requirins  only 
such  parties  to  be  joined  as  would  have  been  necessary  parties  at  the  time  the 
action  was  commenced.      Collanan  v.  Keeseville,  etc.,  R.  R.  Co.,  48  Misc.  476. 

The  general  proposition  stated  in  the  text  yields,  however,  when  the  defend- 
ant is  entitled,  under  section  820.  to  an  order  of  interpleader 
61  Bauer  v.  Dewey,  166  N.  Y.  402;   Long  v.  Burke,   105  App.  Div.  457,  94 
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9.  Intervention.]  — In  an  action  of  replevin,  neither  plaintiff 
nor  defendant  can  be  allowed  to  add  a  third  person  as  a  defendant 
against  the  latter's  objection  ;^2  but  the  third  person  may  be  joined 
on  his  own  application.^^ 

A  similar  rule  applies  when  the  person  sought  to  be  joined  has 
an  interest  in  the  subject  of  the  action,  which  may  be  affected  by 
the  judgment.^* 

10.  — hringing  in  one  who  has  acquired  the  interest  of  an 
original  party.]  — Where  the  person  proposed  to  be  brought  in, 
whether  as  a  plaintiff  or  a  defendant,  is  to  be  joined  merely 
because,  pending  the  action,  he  has  acquired  an  interest  in  the 
subject  of  litigation  from  one  who  was  an  original  party,  effectually 
joined  as  such,  the  court  have  power  to  bring  him  in  under  the 
process  and  pleading  already  existing  ;^^  and  this  is  done  by  an 
order  of  substitution. 

11.  Mode  of  objecting  to  omission.] — A  defect  of  parties, 
which  existed  at  the  commencement  of  the  action,  is  waived  by 
not  taking  it  by  answer  or  demurrer  as  the  case  may  require,^® 
unless  the  defect  is  one  which  prevents  the  court  from  doing 
justice  to  the  party  before  it,^^  in  which  case  the  court  should 
direct  the  action  to  stand  over  whenever  the.  defect  appears,  until 
the  necessary  parties  be  brought  in.^® 

A  defect  of  parties  not  existing  at  the  commencement  of  the 
action,  but  which  arose  thereafter  —  as  for  instance  by  the  death 
of  one  originally  joined,  may  be  objected  to  without  pleading;  and 
if  objected  to  at  the  trial,  it  is  error  if  the  absent  parties  be 

N.  Y.  Supp.  277.  The  same  principle  applies  upon  a  reference  of  a  disputed 
claim  against  an  estate.  Honigbaum  v.  Jackson,  97  App.  Div.  527,  90  N.  "i. 
Supp.   182. 

52  Goldstein  v.  Shapiro,  85  App.  Div.  83,  82  N.  Y.  Supp.  1038;  King  Co.  v. 
Seed,  6  Misc.  4,  25  N.  Y.  Supp.   115. 

B3  Rosenberg  v.  Salomon,  1,44  N.  Y.  92,  1  Anno.  Cas.  11.  Upon  showing  an 
interest  in  the  chattel,  which  may  be  affected  by  the  action. 

54  Montague  v.  Jewelers,  etc.,  Co.,  41  App.  Div.  530,  58  N.  Y.  Supp.  715, 
44  App.  Div.  224,  60  N.  Y.  Supp.  680. 

Aa  to  what  is  the  subject  of  action  within  the  rule,  see  Feinberg  v.  Am. 
Surety  Co.,  33  Misc.  458,  67  N.  Y.  Supp.  868,  and  cases  cited. 

55  See  Savage  v.  Sherman,  87  N.  Y.  277.  And  unless  the  defendant  secures 
a  provision  for  service  of  a  supplemental  complaint  alleging  the  transfer  of 
interest,  and  raises  an  issue  thereon,  the  transferee's  title  cannot  be  made  an 
issue  on  the  trial.      Smith  v.  Zalinski,  94  N.  Y.  519. 

5fiN.  Y.  Code  Civ.  Pro.,  §  499. 
57  Bear  v.  Am.  Rapid  Tel.  Co.,  36  Hun,  400. 

5S  0=;terhoudt  V.  Supervisors,  98  N.  Y.  239 ;  Mahr  v.  Norwich  Un.  F.  Ins.  Co., 
127  isr.  Y.  452. 
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necessary  parties,  to  overrule  it  as  too  late  and  allow  the  action  to 
proceed.^® 

12.  Laches.]  —  The  court  has  power  to  refuse  a  revivor  and 

substitution,  or  to  deny  an  application  to  intervene,  upon  the 

ground  of  laches.®" 

SECTION  I. 

Plaintiff's  Peoceedings  as  to  Change  of  Paeties. 

EOEMS. 

1112.  AflBdavit  to  move  to  strike  out       1125. 

a  defendant  who  has  died, 
leaving  neither  representa- 
tive nor  assets  subject  to  the 
jurisdiction.  ll;it). 

1113.  Aiiidavit  to  move  to  strike  out 

and   substitute    parties   after 
new    trial    ordered,    and    for 
leave   to    serve    supplemental 
complaint,    or    for    leave    to        1127. 
amend. 

1114.  Notice    of    motion     (or    order) 

that  an  unnecessary  party  be 

struck  out.  1128. 

1115.  Notice    of    motion     (or    order) 

for  leave  to  change  a  co- 
plaintiff  to  a  defendant.  1129. 

1116.  Affidavit  to  obtain  leave  to  add 

formal  parties  (with  leave 
to   amend). 

1117.  Order    granting    leave    to    add       1130. 

formal  parties  (and  to 
amend ) . 

1118.  Affidavit  to  move  for  leave  to 

bring  in   a   new-born  infant. 

1119.  Notice  of  motion   (or  order)  to       1131. 

bring  in  new-born  infant. 

1120.  Affidavit   to   move   to  bring   in 

one  who,  pending  the  action, 

has   made    himself    liable   to       1132. 

suit  and  injunction. 

1121.  Order,  by  consent,  substituting 

executors   of   deceased   plain-       1133. 
tiff,  without  prejudice  to  pro- 
ceedings had. 

1122.  Consent  to  entry  of  order.  1134. 

1123.  Affidavit   of  assignee   upon  ap- 

plication     for      substitution, 

after  plaintiff's  death.  1135. 

1124.  Order   reviving  and  continumg 

one   of  two  causes  of  action 

which  have  been  joined,  only       1136. 

one  of  which  survives. 


Affidavit  to  move  to  substitute 
executor  or  administrator  of 
deceased  defendant  (short 
Form ) . 

Order  that  executors  or  admin- 
istrators of  deceased  defend- 
ant show  cause  why  action 
should  not  continue  against 
them. 

Order  continuing  action  by  or 
against  personal  representa- 
tives f)f  a  sole  party,  de- 
ceased. 

Order  continuing  action  against 
surviving  defendants  on  the 
death  of  one. 

Order  granting  leave  to  con- 
tinue action  against  succes- 
sors in  interest  of  a  defend- 
ant. 

Order  for  leave  to  serve  a  sup- 
plemental complaini,  bringing 
in  as  an  auuitional  defendant 
a  third  person  who  has  as- 
sumed defendant's  obligation. 

Affidavit  of  attachment  issued, 
and  death  of  defendant  be- 
fore publication  of  summons 
completed. 

Affidavit  to  move  for  substitu- 
tion of  public  officer's  suc- 
cessor. 

Notice  of  motion  for  substitu- 
tion of  public  officer's  succes- 
sor. 

Order  substituting  successor  ot 
public  officer,  trustee  or  re- 
ceiver. 

Affidavit  to  move  to  continue 
action  against  receiver  in 
place  of  corporation. 

Order  granting  leave  to  proceed 
against  receiver  of  dissolved 
corporation. 


69  Hasbrouck  c.  Bunce,  62  N.  Y.  475  ( death  of  one  of  several  tenants  in 
common,  plaintiffs  in  ejectment),     s.  p.,  N.  Y.  Code  Civ.  Pro.,  §  759. 

60  See  paragraph  6,  supra;  Draper  v.  Piatt,  43  Misc.  406,  89  N.  Y.  Supp. 
356,  and  cases  cited. 
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FORM  No.  1112. 

Affidavit  to  move  to  strike  out  a  defendant  who  has  died,  leaving  neither' 
representative  nor  assets  subject  to  the  jurisdiction.^ 

[As  in  Form  1116  to  the  *]  II.  That  this  action  was  brought 
in  19  to  compel  the  defendants  above  named  to  make  contribu- 
tion for  losses  sustained  [or,  money  paid]  by  the  plaintiff  on 
behalf  of  himself  jointly  with  defendants  in  {'stating  ground 
briefly^,  as  appears  by  the  complaint  herein  on  iile  [or,  a  copy 
of  which  is  annexed].  That  the  summons  was  served  on  the  de- 
fendant Y.  Z.  on  the  day  of  ,19  [and  state  condi- 
tion of  the  cause  as  to  him'].  That  at  the  commencement  of  this 
action  as  aforesaid  the  defendant  W.  X.  was  and  thereafter  con- 
tinued to  be  a  resident  of  ,  in  the  State  of  , 
until  his  death,  which  occurred  at                  ,  in                   last. 

That  said  W.  X.  was  never  during  this  action  a  resident  of 
this  State,  nor  to  the  knowledge  of  deponent  within  this  State. 
That  there  were  not  at  the  time  of  his  death,  nor  have  there  since 
been,  nor  are  there  now,  any  assets  or  property  of  said  W.  X., 
or  of  his  estate,  within  this  State,  and  that  for  want  of  any  juris- 
.  diction,  power  or  authority  in  any  surrogate  or  other  officer  within 
this  State  in  respect  thereto,  the  plaintiffs  are  unable  to  procure 
the  appointment  within  this  State  of  any  personal  representative 
of  said  W.  X. 

III.    [Conclude  as  in  Form  1116.] 

FORM  No.  1113. 

Affidavit  to  move  to  strike  out  and  substitute  parties  after  new  trial  ordered, 
and  for  leave  to  serve  supplemental  complaint,  or  for  leave  to  amend.82 

[Title  of  court  and  action.] 
[Venue.] 
E.  P.  G.  being  duly  sworn,  says : 

I.  That  he  is  one  of  the  plaintiffs  in  this  action  [or  as  in  Form 
1116.] 

IT.  That  the  action  was  brought  for  the  purpose  of  rescinding 
a  contract  alleged  by  the  plaintiffs  to  have  been  fraudulent,  and 

61  Adapted   from   the   precedent   in  strike  out  the  name  on  the  trial.    In 

Angell  D.  Lawton,  14  Hun,  70;  appeal  Angell    v.    Lawton,    plaintiff   by    the 

dismissed  in   76   N.   Y.   540,   without  same  order  had  leave  to  bring  in  the 

deciding  that  such  an  order  was  nee-  representatives    of    another,   deceased 

essary.  Compare  Mosgrove  v.  Kountz,  defendant,  which  is  not  noticed  in  the 

14  Fed.  Rep.   315;   Hays  V.  Thomas,  report. 

56  N.  Y.  521.     The  better  opinion  is  62  Sustained  by  the  Supreme  Court 

that  the  court  would  have  power  to  in  Getty  v.   Spaulding,  2  Supm.  Ct. 

91 
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to  recover  the  moneys  contributed  or  paid  by  the  plaintiffs  under 
and  in  pursuance  of  said  contract. 

III.  That  prior  to  the  commencement  of  this  action  the  plain- 
tiffs, believing  that  they  had  been  defrauded,  but  not  understanding 
the  exact  method  and  nature  of  the  fraud  by  which  they  had  been 
induced  to  part  with  their  money,  caused  some  investigations  to 
be  made,  the  substantial  results  of  which  were  embodied  in  the 
original  complaint  in  this  cause;  but  that  afterwards,  when  the 
cause  came  to  be  tried,  the  plaintiffs  found  that,  while  the  matters 
of  fact  stated  in  the  complaint  were  substantially  true,  yet  that 
the  complaint  was  not  as  full  and  as  accurate  in  all  relating  to  the 
details  of  the  fraud  as  the  proofs  upon  the  trial. 

IV.  That  on  the  trial  the  plaintiff's  counsel  prepared  and  sub- 
mitted to  the  court  proposed  findings  of  fact,  intending  to  ask  the 
court,  in  case  said  findings  of  fact  should  be  adopted  by  the  court, 
to  confirm  the  pleadings  thereto,  but  that  the  court  rendered  judg- 
ment for  the  defendants,  which  judgment  was  affirmed  by  the 
Appellate  Division.  But  the  judgment  of  the  Special  Term  and 
of  the  Appellate  Division  has  been  reversed,  and  a  new  trial 
granted  by  the  Court  of  Appeals. 

V.  That  after  the  commencement  of  this  action,  J.  H.  H.  and 
J".  A.  A.,  who  were  originally  co-plaintiffs,  transferred  and  assigned 
their  shares  and  interests  in  the  cause  and  causes  of  action  set 
forth  in  the  complaint  to  the  plaintiffs  R.  P.  G.  and  S.  E.  G. 

VI.  That  the  proposed  amended  and  supplemental  complaint 
hereto  annexed,  embodies  the  facts  which,  as  deponent  believes, 
were  substantiated  by  the  proofs  given  on  the  trial  of  this  cause, 
and  that  while  the  said  proposed  amended  and  supplemental  com- 
plaint embodie_s  substantially  the  same  cause  of  action  set  forth  in 
the  original  complaint,  and  does  not  involve  any  abandonment  of 
such  cause  or  such  original  complaint,  it  states  more  accurately  and 
fully  than  the  original  complaint  did,  the  details  of  the  fraud 
complained  of  by  the  plaintiffs,  and  the  connection  of  the  de- 
fendants therewith. 

VII.  [If  order  to  show  cause  is  ashed,  etc.,  state  as  on  p.  1172.  J 
[Jurat.]  [Signature.] 

(T.  &  C.)    174;   mem.  s.   c,   1   Hun,  In  equity  omitted  parties  or  par- 

115;  aff'd,  58  2i(.  Y.  636,  holding  that  ties  not  duly  served  may  be  brought 

the  court  had  power  in  its  discretion  in  even  after  judgment  and  sale,  by 

to  make  the  order.     See,  also,  Glen-  opening  the   judgment.     See   Rice  v. 

ville  "Woolen  Co.  v.  Ripley,   11   Abb.  Barrett,  99  N.  Y.  403;  Wood  «.  KroU, 

Pr.  (N.  S.)  87.  43  Hun,  328. 
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FORM  No.  1114. 
Notice  of  motion  (or  order)  that  an  unnecessary  party  be  struck  out.C" 
[As  in  other  Forms  (see  815,  p.  1171,  818,  p.  1173),  stating 
relief  thus. -^  That  the  summons  and  complaint  [and  other  proceed- 
ings if  necessary^  herein  be  amended  by  striking  out  the  name  of 
W.  X. ;  and  that  the  plaintiff  A.  B.  may  proceed  with  this  action, 
hereafter  omitting  the  name  of  W.  X.  as  a  [defendant]  therein, 
without  prejudice  to  the  proceedings  already  had. 

FORM  No.  1115. 
Notice  of  motion  (or  order)  for  leave  to  change  a  co-plaintiff  to  a  defendant. 
[As  in  other  Forms  (see  No.  815,  p.  1171,  No.  818,  p.  1173, 
stating  relief  thus:~\  allowing  the  plaintiff  A.  B.  to  amend  the  sum- 
mons and  complaint  herein,  by  striking  out  C.  D.  as  plaintiff,  and 
making  him  a  defendant  herein,  without  costs  as  to  the  other  de- 
fendants®* [and  to  issue  a  supplemental  summons  against  said 
C.  D.«5], 

FORM  No.  1116. 

Affidavit  to  obtain  leave  to  add  formal  parties  (with  leave  to  amend)  .66 
[Title  of  court  and  cause.] 
[Venue.] 

A.  B.  being  duly  sworn,  says : 

I.  That  he  is  the  plaintiff  [or,  defendant]  above  named  [or  if 
otherwise,  state  relation  to  the  cause  and  means  of  knowledge, 

63  Notice  must  be  given  to  the  de-  merely  formal ;  but  if  it  be  such  that 

fendant  whose  name  is  sought  to  be  any  party  who  has  been  served  could 

stricken   out,   if  he  has  appeared  in  be  affected  in  right,  in  the  scope  of 

the  action  prior  to  the  hearing  of  the  tne   controversy,  or  in  relief,  by  the 

motion.      Stephens   v.    Hall,   25   Abb.  order,   he  ought  to   have  notice  even 

N.   C.   300,    10   N.   Y.   Supp.   753,    19  if  he  has  not  appeared;  for  a  failure 

Civ.   Pro.   Rep.   37.  to  appear  in  response  to  a  summons 

If   the    only    relief    sought    is    the  to  anoear  and  answer  in  a  suit  for 

dropping  of  the  name,  this  order  that  specified    relief    becween    A.    and    B. 

the  action  continue  is  enough.     Such  ought  not  to  deprive  defendant  of  the 

was    the    direction    on    this    point   in  opportunity  to  litigate  a  substantial 

Getty  V.  Spaulding,  cited  on  p.  1441.  question  brought  in  by  joining  C,  or 

See,  generally,  Vol.  I,  pp.  716,  719,  by  asking  different  relief,  or  relief  on 

and  Form  431.  different  facts.     See,   for  an  applica- 

c*  Newl.  Ch.  Pr.,  161.  tion  of  the  principal  involved,  though 

65  This   may  not   always   be  neces-  relating    to    service    of    an    amended 
sary.  pleading,    Merrill    v.    Thompson,    80 

66  The     application     is     frequently  App.   Div.  503,  81   N.  Y.  Supp.   122, 
made  ex  parte,  where  the  change  is  and  eases  cited. 
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unless  implied;  and  if  leave  to  do  more  than  add  or  strike  out  a 
formal  party  is  ashed,  state  reason  why  the  applicant's  affidavit  is 
not  presented,  unless  proposed  new  pleading  duly  verified  is  an- 
nexed]. * 

II.  [State  facts  constituting  ground  of  application  as  thus:] 
That  this  action  is  brought  to  foreclose  a  mortgage  upon  the  prop- 
erty of  the  defendant,  the  Company,  including  certain 
real  property  in  the  city  and  county  of  New  York ;  that  the  sum- 
mons and  complaint  in  this  action  were  duly  filed  in  the  office  of 
the  clerk  of  the  city  and  county  of  ISTew  York,  on  the  day  of 

,19  ,  and  notice  of  pendency  of  this  action  was  duly 
filed  in  said  clerk's  office  on  the  day  of  j  19     ,  at 

about  o'clock       m.  ;  that  the  defendant,  the  Com- 

pany, has  appeared  Jaerein  by  A.  &  G.,  its  attorneys. 

That  since  the  said  complaint  and  notice  of  pendency  of  action 
were  filed,  it  has  been  ascertained  by  deponent,  through  an  official 
search,  that  the  following  persons  have,  or  claim  to  have  some  lien 
upon,  or  interest  in  the  premises  and  property  sought  to  be  fore- 
closed in  this  action,  which  lien,  if  any,  accrued  subsequently  to 
the  lien  of  the  mortgage  sought  to  be  foreclosed  herein,  viz.,  F.  A. 
and  B.  C. 

That  it  is  now  desired  to  amend  the  summons,  complaint,  and 
notice  of  pendency  of  action,  and  all  the  papers  herein,  by  adding 
the  above-named  persons  as  parties  defendant  herein  [and  if  other 
allegations  are  desired  to  he  made^  add:  and  to  make  such  changes 
in  the  complaint  as  are  contained  in  the  annexed  proposed  amended 
complaint]  ;  and  that  a  supplemental  summons  issue  directed  to 
such  additional  defendants,  to  the  end  that  they  may  be  brought  in 
as  parties  hereto. 

[If  changes  in  the  allegations  of  the  original  complaint  are  pro- 
posed, indicate  the  substance  concisely,  as  thus:]  That  the  amount 
of  the  bonds  certified  by  the  plaintiff  is  correctly  stated  in  the 
annexed  proposed  amended  complaint,  as  deponent  has  ascer- 
tained after  careful  examination  of  the  facts;  that  in  other  re- 
spects there  is  no  difference  between  the  said  proposed  amended 
complaint  and  the  complaint  as  already  filed  herein. 

III.  [If  order  to  show  cause  is  asked,  or  application  is  ex 
parte,  state  as  to  condition  of  cause,  reason,  and  no  previous  appli- 
cation, etc.,  as  required;  see  p.  11Y2  of  this  volume.] 

[Jurat.]  [Signature.] 
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FORM  No.  1117. 
Order  granting  leave  to  add  formal  parties  (and  to  amend). 

At  a  Special  Term  [eic.^  as  in 
Form  820,  p.  1174]. 
\_Title  of  action.] 

Upon  reading  and  filing  the  annexed  proposed  amended  com- 
plaint, duly  verified,  and  the  affidavit  of  A.  T.,  verified  the 
day  of  ,  19     ,  [and  proof  of  the  due  service  of  notice  of 

this  application  upon  all  the  defendants  vs^ho  have  appeared  herein] 
and  on  motion  of  A.  T.,  attorney  for  the  plaintifE : 

Oedeeed,  1.  That  the  summons,  complaint,  and  notice  of 
pendency  of  action,  and  all  the  papers  and  proceedings  herein  be, 
and  the  same  hereby  are  amended,  by  adding  as  defendants  herein 
F.  A.  and  B.  0. 

2.  That  the  plaintifE  be,  and  hereby  is,  allowed  to  file  and  serve 
the  annexed  amended  complaint,  and  to  file  notice  of  pendency  of 
action  amended  so  as  to  include  the  parties  who  are  added  as  de- 
fendants by  this  order,  and  that  the  said  annexed  amended  com- 
plaint stand  as  the  complaint  herein. 

3.  That  a  supplemental  summons  issue  herein,  directed  to  the 
'  parties  who  are  added  as  defendants  by  virtue  of  the  provisions  of 

this  order,  to  the  end  that  they  may  be  brought  in  as  parties  de- 
fendant in  this  action. 

4.  That  all  proceedings  had  herein  stand  with  the  same  force 
and  effect  as  if  this'  action  had  been  brought  originally  against  the 
defendants  as  constituted  by  the  amendment  [but  without  preju- 
dice —  ma'!/  i''^sert  saving  clause  if  necessary'] . 

FORM  No.  1118. 
Affidavit  to  move  for  leave  to  bring  in  a  new-born  infant.67 

[Substitute  in  Form  1116]  II.  That  this  action  was  brought 
[stating  object,  as  thios:]  for  the  partition  of  lands  between  the 
parties  hereto  as  heirs  [or,  for  the  construction  of  the  will]  of  M. 
J^.  mentioned  in  the  complaint  herein  [and  state  condition  of 
cause,  as  thus:]   That  on  the  day  of  ,  19     ,  the 

cause  being  at  issue,  and  all  the  parties  to  this  action  appearing 
before  the  court  at  Special  Term,  the  cause  was  heard  upon  the 

67  See  Peter  v.  Thomas  Peter,  L.  R.,  Mead  v.  Mitchell,  17  N.  Y.  210 ;  Chinn 

26  Chan.  Div.  181.  v.  Keith,  4  N.  Y.  Supm.  Ct.  (T.  &  C.) 

As  to  barring  the  rights  of  unborn  Rep.    126 ;    s.   c,  sub.  nom.  Chism  i>. 

infants  by  action,  see  Bowman  v.  Tall-  Keith,  1  Hun,  589 ;  Brevoort  v.  Grace, 

man,  27  How.  Pr.  212;  aff'd,  40  m?.  1 ;  53  N.  Y.  245. 
s.  c,  2  Robt.  385;  aff'd,  41  N.  Y.  619; 


1446 

merits  and  fully  argued  and  submitted  to  the  decision  of  the  court. 
That  thereafter,  and  on  or  about  the  day  of  >  19     j 

the  case  was  decided  by  Mr.  Justice  D.,  but  no  judgment  or  decree 
has  yet  been  entered  herein.  That  after  the  hearing  and  argu- 
ment of  the  cause,  and  pending  its  consideration  by  the  court,  an 
infant  daughter  was  born  to  the  defendants  W.  X.  and  V.  X.  his 
wife,  and  the  said  infant  has  some  interest  under  the  trusts  created 
in  and  by  the  will  of  M.  N.,  mentioned  in  the  complaint  herein. 

That  [the  deponent  is  advised  by  his  counsel,  A.  T.,  of 
street,  in  ,  that]  the  said  infant  daughter  is  a  necessary 

party  defendant  to  this  action,  and  that  a  supplemental  summons 
ought  to  issue  for  the  purpose  of  making  her  a  party  defendant, 
and  that  a  supplemental  complaint  should  be  made  accordingly. 

FORM  No.  1119. 
.  Notice  of  motion  (or  order)  to  bring  in  new-born  infant. 

[As  in  other  Forms,  No.  815,  p.  1171,  818,  p.  1173,  stating 
relief  thus:~\  allowing  plaintiff  to  bring  in  C.  D.  as  a  defendant 
herein  [the  name  O.  being  fictitious  and  the  real  first  or  Christian 
name,  if  yet  given,  being  to  said  plaintiff  as  yet  unknown,  the  per- 
son intended  being  the  infant  daughter  of  the  defendant,  Y.  Z., 
bom  on  or  about  the  day  of  ,  19     ],  and  that  the 

[second]  supplemental  summons  and  complaint  annexed  may  be 
filed  and  served  herein  \_or,  that  a  —  second  —  supplemental  sum- 
mons issue  for  that  purpose,  and  that  a  —  secolid  — ■  supplemental 
complaint  may  be  made  in  accordance  with  the  facts  set  forth  in 
the  annexed  affidavit,  and  in  such  manner  and  form  as  fitly  to  set 
forth  and  charge  the  interest  of  the  said  C.  D.]. 

FORM  No.  1120. 

Affidavit  to  move  to  bring  in  one  who,  pending  the  action,  has  made  himself 
liable  to  suit  and  injunction. 

[As  in  Form  1116,  to  the  *]   II.  That  this  action  was  comr 
menced  by  the  service  upon  defendant  Y.   Z.,  on  or  about  the 
day  of  ,  19     ,  of  the  summons,  complaint,  affidavits 

and  order  to  show  cause,  containing  a  temporary  injunction,  which 
enjoined  the  defendant  from  doing  the  things  sought  to  be  re- 
strained permanently  by  judgment  in  the  action,  which  order  is 
still  in  full  force;  and  a  motion  thereon  made  to  continue  the  said 
injunction  during  the  pendency  of  the  action,  is  now  pending  and 
undetermined  [or  otherv.'ise  according  to  the  facf].  That  since 
said  order  was  made  and  served,  the  defendant  Y.  Z.  has  executed 
the  contract  with  W.  X.,  which  is  set  forth  in  the  proposed  supple- 
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mental  complaint  annexed  hereto;  and  deponent  believes,  that 
nnless  enjoined  and  restrained,  the  said  defendant  and  said  W.  X. 
will  act  upon  said  contract,  to  the  great  injury  of  the  plaintiff  as 
in  said  supplemental  complaint  set  forth.  That  it  will  be  neces- 
sary to  issue  a  supplemental  summons  herein  against  said  "\V.  X., 
or  to  amend  the  summons  in  this  action,  by  adding  the  name  of 
the  said  W.  X.  as  a  defendant  therein,  and  to  make  and  serve  a 
supplemental  complaint  substantially  like  that  hereto  annexed. 

III.   \_8ee  Par.  Ill,  Form  111 6. J 


FORM  No.  1131. 

Order,  by  consent,  substituting  executors  of  deceased  plaintiff  without  preju- 
dice to  proceedings  already  had. 

At  a  Special  Term  \_etj:.,  as  in 
Form  No.  820,  p.  1174]. 
[Title  of  action.] 

On  reading  and  filing  the  affidavit  of  A.  T.,  verified  the 
day  of  ,  19     ,  showing  the  death  of  A.  B.,  the  plaintiff 

in  the  above-entitled  action,  and  the  granting  of  letters  testa- 
mentary under  and  by  virtue  of  his  last  will  and  testament  [or, 
of  letters  of  administration  on  his  estate],  to  C.  D.  and  E.  F., 
by  the  surrogate  of  county,  and  on  motion  of  A.  T.,  at- 

torney for  *,  the  attorney  for  consenting  thereto : 

Ordered,  that  this  action  be  and  the  same  is  hereby  continued 
in  the  name  of  the  said  O.  D.  and  E.  E.,  as  [executors  of  the  last 
will  and  testament]  of  A.  B.,  deceased,  as  plaintiffs ;  and  that  the 
said  executors  be  and  they  hereby  are  substituted  as  plaintiffs  in 
the  place  and  stead  of  the  skid  A.  B.,  deceased,  and  that  such  sub- 
stitution and  continuance  be  without  prejudice  to  any  of  the  pro- 
ceedings already  had  in  this  action. 

Enter :  [sH'gnature  of  judge  by  initials  of  name  and  title.  ] 


FORM  No.  1122. 
Consent  to  entry  of  order. 

[To  be  underwritten.] 

We  hereby  consent  to  the  entry  of  the  foregoing  order  and  the 
substitution  therein  made. 

[Date.]         ■  [Signature  of], 

Attorney  for 
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FORM  No.  1123. 

AfEdavit    of   assignee    upon    application    for    substitution,    after    death   ot 

plaintiff.68 

[Title.] 

T.  B.,  being  duly  sworn,  says:  That  the  above-entitled  action 
was  brought  by  A.  B.,  plajntiff  above  named  [state  character  of 
action,  showing  it  to  be  assignable.] 

That  heretofore,  and  on  or  about  the  day  of  , 

19  ,  by  an  instrument  in  writing,  the  said  plaintiff  duly  sold, 
assigned  and  transferred  to  deponent  all  his  right,  title  and  in- 
terest in  and  to  said  cause  of  action  herein,  and  all  moneys  due 
and  to  become  due  him  thereunder.^* 

That  subsequently  thereto,  and  on  or  about  the  .  day  of 
,  19  ,  said  plaintiff  died  [intestate,  leaving  him  sur- 
viving F.  B.  and  C.  B.,  his  only  heirs  at  law  and  next  of  kin,  and 
that  no  letters  of  administration  upon  his  estate  have  been  granted 
or  applied  for.] 

Deponent  further  says  that  he  is  the  absolute  owner  of  the  cause 

of  action  herein,  and  that  no  other  person  or  persons  has  or  have 

any  interest  therein. 

FORM  No.  1124. 

Order  reviving  and  continuing  one  of  two  causes  of  action  which  have  been 
joined,  only  one  of  which  survives.TO 

[After  appropriate  recitals:] 

Ordeeed  and  adjudged  that  the  [first]  cause  of  action  alleged 
in  the  complaint  has  not  survived  the  death  of  the  [defendant] 
and  is  not  continued;  that  the  [second]  cause  of  action  be  and 
the  same  is  hereby  continued  by  and  in  the  name  of  C.  B.,  as 
executor  of  the  last  will  and  testament  of  A.  B.,  deceased  [con- 
tinue as  in  Form  1129.] 

[Or,  if  the  two  causes  were  commingled :] 

Oedeeed,  that  so  much  of  the  causes  of  action  set  forth  in  the 
complaint  herein  as  relates  to  and  is  based  upon  damages  to  the 
property  of  said  A.  B.  is  continued  [etc.  A  direction  for  the  ser- 
vice of  an  amended  complaint  may  be  desirable.] 

This  order  is  granted  upon  condition  that  [said  executor] 
stipulates  to  strike  from  the  complaint  the  cause  of  action  relating 
to  and  based  upon  damages  to  the  person  of  said  A.  B.] 

68  Form  ig  from  Bennett  v.  Thomp-  party  from  the  deceased's  representa- 
son,  76  Hun,  125,  27  N.  Y.  Supp.  565,  tive,  although  of  foreign  appointment, 
where  the  court  held  that  notice  to  gives  the  assignee  the  right  of  con- 
ttie  representatives  or  next  of  kin  of  tinuance  and  .substitution.  McNulta 
the  deceased  plaintiif  wag  not  neces-  v.  Huntington,  62  App.  Div.  257,  70 
sary.  N.  Y.  Supp.  897. 

69  An    assignment    to    the    moving  70  Probably   limited  to   two   causes 
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FORM  No.  1125. 
Affidavit  to  move  to  substitute  executor  or  administrator  of  deceased  defend- 
ant (short  Form).Ti 

[As  in  Form  1116,  to  the  *]  II.  That  this  action  [here  state 
its  nature  and  condition,  as  thus  .•]  was  commenced  by  the  service 
of  the  summons  and  complaint  upon  the  above-named  defendant, 
on  or  about  the  day  of  ,  19     ,.  to  recover  damages 

for  the  breach  of  a  contract  [indicating  its  nature;  see  Forms  1116 
and  1120]  theretofore,  and  on  or  about  the  day  of  , 

19     ,  made  by  said  defendant  with  this  deponent. 

III.  That  on  or  about  the  day  of  ,  19  ,  issue 
was  joined  herein  by  the  service  of  an  [amended]  answer;  and 
thereafter,  and  on  or  about  the  day  of  >  19  ?  this 
cause  was  duly  noticed  for  trial  by  this  plaintiff,  and  duly  placed 
upon  the  calendar  of  this  court  [in  the  county  of  ,  Avhere 
the  same  is  triable],  and  is  still  pending,  and  that  the  next  term 
at  which  it  could  be  tried  is  appointed  fo  be  held  on  the 

day  of  next  [or,  if  trial  but  no  decision  or  report  had, 

state  as  in  Form  1118]. 

IV.  That  thereafter,  and  on  or  about  the  day  of  , 
19  ,  [and  if  trial  has  been  had,  add:  and  before  verdict — or, 
report  —  or,  decision  actually  rendered^^]  as  deponent  is  informed 
and  believes,  said  defendant,  being  then  the  sole  defendant  herein, 
died,  leaving  a  will,  by  which  he  appointed  W.  X.,  who  resides  at 

,  his  executor.     That  said  will  was  admitted  to  probate 
on  or  about  the  day  of  last,  by  the  surrogate  of  the 

county  of  ,  and  that  letters  testamentary  thereon  have 

of    action    springing   from   the    same  his    personal    representatives,   should 

negligent  or   tortious   act,  which  re-  be  brought  in. 

suits   in   injury   both   to   person   and  If  the  substitution  desired  is  of  a 

property.     Eeilly  v.  Sicilian  Asphalt  public  officer  as  successor  of  one  orig- 

Paving  Co.,  170  N.  Y.  40.  inally    a    co-defendant,    follow    Form 

The  order  is  drawn  upon  the  sug-  1132. 
gestions    in    Porster    v.    CantonS,    19  For  suggestion  of  death,  where  the 

App.   Div.   306,  46  N.  Y.   Supp.   118,  entire     cause     of     action     continues 

4  Anno.  Cas.  375.  against  the  survivors  only,  see  Vol.  I, 

71 N.  Y.  Code  Civ.  Pro.,  §§  757,  758.  p.    446,    and   N.    Y.    Code    Civ.   Pro., 

Appropriate  also  in  case  of  the  death  §  758. 

of  a  sole  surviving  defendant.     Coit  T2  If  the  death  was  not  before  such 

V.  Campbell,  82  N.  Y.  509.  determination,   judgment  will  be  en- 

Or  of  a  surviving  partner  sued  as  tered  in  the  name  of  the  original  de- 

such.     Carrere   v.   SpoflFord,   15   Abb.  fendant  (N.  Y.  Code  Civ.  Pro.,  §§  763, 

Pr.   (N.  S.)   47,  46  How.  Pr.  294.  765),  with'  a  suggestion  of  the  death. 

But    if    he    was    defendant    as    ex-  Id.,    §    1210;    Long   v.    Stafford,    103 

ecutor,     administrator,     assignee     for  N.  Y.  274.     And  such  suggestion  can 

benefit  of  creditors,  trustee,  commit-  even  be  supplied  after  judgment  nunc 

tee  of  lunatic,  etc.,  his  successor,  not  pro  tunc.    Id. 
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been  issued  to  the  said  executor  by  the  said  surrogate,  and  he  has 
undertaken  the  execution  thereof  and  now  is  such  executor  [or, 
died  intestate,  and  that  letters  of  administration  upon  his  estate 
were,  on  or  about  the  day  of  last,  duly  issued  by 

the  surrogate  of  county  to  W.  X.,  who  resides  at  , 

and  that  he  has  undertaken  the  administration  thereof  and  now  is 
such  administrator]. 

V.    [etc.;  see  III,  Form  1116.]^^ 

[If  laches  in  making  the  application  appear,  state  facts  ex- 
cusing.Y* 

FORM  No.  1126. 

Order  that  executors  or  administrators  of  deceased  defendant  show  cause  why 

action  should  not  continue  against  them. 

[Title  of  court  and  action.] 

Upon  the  annexed  afiidavit  of  A.  B.,  ^'eriiied  on  the  day 

of  ,  19     ,  and  on  the  pleadings  [here  may  specify  any 

proceedings  relied  on],  let  M.  IST.  and  0.  P.,  the  executors  of  the 
last  will  and  testament  [or,  the  administrators  of  the  goods, 
chattels  and  credits]  of  Y.  Z.,  deceased,  show  cause  before  one  of 
the  justices  of  this  court,  at  a  Special  Term  [Part  I]  thereof,  to 
be  held  in  the  City  Hall  [or.  County  Court  House],  in  the  city  of 
,  county  of  ,  on  the  day  of  ,  19     ,  at 

o'clock  in  the  noon  of  that  day,  or  as  soon  thereafter 

as  counsel  can  be  heard,  why  an  order  should  not  be  granted 
herein,  directing  the  above-entitled  action  to  be  continued  against 
them,  the  said  11.  ~S.  and  0.  P.,  as  the  executors  [or,  as  admin- 
istrators] as  aforesaid,  in  the  place  of  said  deceased  defendant, 
without  prejudice  to  the  proceedings  already  had,  [and  amending 
the  title  of  this  action  accordingly  —  and  granting  leave  to  this 
plaintiff  to  amend  the  complaint  —  or,  to  file  and  serve  a  supple- 
mental complaint  —  herein,  as  he  shall  be  advised]  ,'^^  and  why 
such  further  or  other  relief  should  not  be  granted  as  may  be  just, 

73  If  the  deceased  defendant  was  one  curing  appointment,  or  in  making  the 
of  two  or  more  joint  debtors,  tne  affi-  application,  for  a  deceased  plaintiff, 
davit  must  show  insolvency  of  the  or  the  plaintiff's  delay  in  making  the 
survivors,  or  other  ground  for  order-  application  for  a  revivor  against  the 
ing  the  substitution  of  the  representa-  representauves  of  a  deceased  defend- 
tives.  See  First  Nat.  Bank  v.  Lenk,  ant.  Prior  delay  in  the  cause  is 
10  N.  Y.  Supp.  261;  aff'd,  1^3  N.  Y.  irrelevant.  See  Markell  r.  Nester.  29 
638;  Potts  V.  Bounce,  173  N.  Y.  335.  App.  Div.  55.  51  N.  Y.  Supp.  852. 

74  See  paragraph  6,  pp.  1436,  1437,  76  There  is  usually  no  necessity  for 
supra.  The  court  will  consider  only  an  amendment  of  summons  or  plead- 
the  delay  of  the  representative  in  se-  ings.    See  paragraph  6,  p.  1436,  supra, 
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Service  of  this  order  shall  be  sufficient  if  made  upon  said  M.  1^. 
and  0.  P.  [or,  upon  either  said  M.  IST.  or  said  O.  P.]  personally 
[or,  if  such  service  be  not  practicable,  by  leaving  the  same  at  their 
residence,  and  by  service  on  the  attorney  for  the  deceased  defend- 
ant Y.  Z. —  and,  if  shorter  time  than  eight  days  is  aslced^'^  add 
on  or  before  the  day  of  ]. 

[Authentication,  see  Form  818,  p.  1173. J 

FORM  No.  1127. 

Order  continuing  action  by  or  against  personal  representatives  of  a  sole  party, 

deceased.77 

[Caption — court  order  —  and  recitals  according  to  case;  see 
Form  820,  p.  1174.] 

Oedeeed,  that  this  action  be  and  the  same  is  hereby  continued 
by  and  in  the  name  of  [or  against  and  in  the  name  of]  C.  B.,  as 
[sole  executor  of  the  last  will  and  testament  of  A.  P.,  deceased]'^* 
and  that  the  summons  and  pleadings  be  amended  so  as  to  make 
said  [executor]  the  party  [plaintiff]  in  this  action,  without 
prejudice  to  the  proceedings  already  had  herein. 

[Add  conditions,  if  any,  imposed.y^ 

[If  any  reasons  exist  for  serving  supplemental  complaint,  it 
may  be  ordered;  otherwise  the  pleadings  will  stand  as  tefore.^" 
If  ordered  as  against  a  representative  of  a  deceased  defendant,  con- 
tinue :~\  That  plaintiff  have  leave  to  file  and  serve  a  supplemental 
complaint  herein,  alleging  such  of  the  matters  stated  in  said  affi- 
davits and  such  other  matters  as  he  may  be  advised,  and  that  a  sup- 
plemental summons  issue  herein  directed  to  the  said  as 
such  [executor],  requiring  him  to  answer  the  original  and  stich 
supplemental  complaint. 

FORM  No.  1128. 

Order  continuing  action  against  surviving  defendants  on  the  death  of  one; 
or  directing  severance.si 

[Caption   (court  order)   and  recitals  according  to  the  case;  see 
Form  820,  p.  1174.] 

Oedeeed,  that  the  said  action  be,  and  the  same  is  hereby  con- 
tinued against  such  surviving  defendants,  without  prejudice  to 

76  In  which  case  have  the  affidavit       See   First  Nat.   Bank  v.    Shuler,   15.S 
state  the  facts  required  bv  court  rule.       N.  Y.  163. 

See  Form  816,  p.  1172,  of 'this  volume.  79  See  Knoeh  v.  Funke,  28  Abb.  N.  C. 

77  See  paragraph  6,  p.   1436,  supra.       240 ;    Mclnnis   v.   Gardiner,   26   Misc. 

78  Care  should  be  taken  to  join  the      487,  57  N.  Y.  Supp.  471. 

person  in  his  representative  capacity.  so  See  paragraph  6,  p.  1436,  supra. 

81  See  paragraph  5,  p.  1435,  supra. 
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the  proceedings  heretofore  had  therein  [and  that  the  cause  pro- 
ceed on  days  notice,  after  service  of  this  order  —  or,  and 
that  the  cause  may  be  set  down  for  trial  at  the  trial  temi  com- 
mencing the  day  of  next]. 

[Or,  if  severance  is  directed,  that  the  action  be  severed;  and 
that  it  proceed  [if  as  to  part  only  say,  as  to  the  claim  for  —  stat- 
ing what]  against  Y.  Z.,  the  surviving  defendant  alone;  and  that 
it  proceed  [if  as  to  part  only,  state  what]  against  said  J.  X.,  as 
executor  of  W.  X.,  as  a  separate  action  with  like  effect  as  to  all 
subsequent  proceedings,  as  if  separate  actions  had  been  originally 
and  seasonably  brought  against  them  respectively.] 

Enter:  [signature  of  judge  by  initials  of  name  and  title.] 


FORM  No.  1129. 
Order  granting  leave  to  continue  action  against  successors  in  interest  of  a 

defendant. 

At  a  Special  Term  [etc.,  as  in 
Form  820,  p.  1174]. 
[Title  of  action  as  originally.] 

Upon  reading  and  filing  the  notice  of  motion  [or,  order  to  show 
cause]   on  behalf  of  the  plaintiff  herein,  dated  ,  19    , 

and  the  affidavit  of  A.  B.  verified  on  the  same  day  [and  the  pro- 
posed supplemental  complaint  of  A.  B.,  each]  annexed  thereto, 
and  proof  of  due  ser\dce  of  such  notice  and  copies  of  all  said 
papers  xipon  M.  'S.,  the  sole  devisee  —  etc.,  according  to  the  fact 
■ —  of  Y.  Z.,  deceased,  and  upon  the  attorneys  for  the  respective  de- 
fendants U.  v.  and  W.  X.  herein,  and  after  hearing  A.  T.,  of 
counsel  for  the  plaintiff,  and  Z.  T.,  of  counsel  for  the  defendants 
U.  V.  and  W.  X.,  and  said  M.  IST.  as  executor  [or,  and  no  one 
appearing]  in  opposition,  and  due  deliberation  being  had;  now, 
on  motion  of  A.  T.,  attorney  for  plaintiff: 

Oedeeed,  that  said  action  be  and  the  same  is  hereby  continued 
in  the  name  of  the  plaintiff  herein  against  and  in  the  name  of  the 
said  M.  IST.  [and  said  U.  V.  and  W.  X.]  and  that  the  summons  and 
pleadings  in  this  action  be  and  hereby  are  amended  so  as  to  make 
said  !£.  IST.  a  party  defendant  in  this  action  as  above  provided, 
without  prejudice  to  any  proceedings  heretofore  had  in  the  said 
action. 

[The  order  in  case  of  necessity  for  substituted  service  may  pro- 
vide: That  the  plaintiff  be  allowed  to  serve  a  supplemental  sum- 
mons and  complaint  herein  as  he  shall  be  advised,  and  that  the 
service  of  said  supplemental  summons  and  complaint  be  without 
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prejudice  to  any  of  the  proceedings  already  had  herein,  and  upon 
service  thereof,  this  action  shall  proceed  with  like  effect  as  if  said 
M.  ]Sr.  had  been  originally  named  as  a  party  thereto.]**^ 

\_0r  leave  to  alter  issue  may  be  given,  thus:  And  the  said  M.  N. 
is  hereby  allowed  to  file  and  serve  a  supplemental  answer  to  the 
complaint  in  this  action  within  twenty  days  after  service  of  said 
supplemental  summons  and  complaint ;  otherwise  the  answer  of 
said  Y.  Z.  may  stand  as  the  answer  in  the  cause  on  that  behalf.] 

Enter:  [^signature  of  judge  iy  initials  of  name  and  title.] 

FORM  No.  1130. 

Order  for  leave  to  serve  a  supplemental  complaint,  bringing  in  as  an  addi- 
tional defendant  a  third  person  who  has  assumed  defendant's  obligation.83 

At  a  Special  Term  [etc.,  as  in  Form  820, 
p.  1174  of  this  volume^*']. 

[Title  of  action  as  originally.] 

On  reading  and  filing  the  affidavit  of  A.  B.,  verified  the 
day  of  ,  19      [and  thus  enumerate  all  the  motion  papers, 

see  previous  Form]  ;  and  after  hearing  A.  T.,  of  counsel  for  the 
said  plaintiff,  in  support  of  the  motion,  and  Z.  T.,  of  counsel  for 
the  defendant  Y.  Z.,^^  in  opposition  thereto ;  now,  on  motion  of  A. 
T.,  attorney  for  plaintiff : 

82  See  paragraph  5,  p.  1435,  SMpm.         v.    Walooff,    47   Mise.    112,   93    N.   Y. 

83  Sustained     in     Prouty    v.     Lake       Supp.  540. 

Shore,  etc.,  Ey.  Co.,  85  N.  Y.  272,  the  84  Under  N.   Y.   Code   Pro.,    §    122, 

third  party  here  having  assumed  the  a    referee    was    held    to    be    without 

liability   of  the   defendant  by  a  con-,  power   to   order    a   new   party   to   be 

tract  made  pending  the  action.     Com-  brought    in    by    compulsory    process, 

pare  previous  decision  in  52  id.  363,  Newman    v.    Marvin,     12    Hun,    236. 

where  it  was   held  that  a  motion  to  Compare,  for   present   statute,  N.  Y. 

substitute,  after  trial,  new  defendants.  Code   Civ.   Pro.,    §    1018.     The  better 

on  the  ground  of  an  assumption  by  practice,   in   case   of   reference,    is   to 

them   of  the   liability  established  on  move  in  court,  and  take  an  adjourn- 

the  trial,  and  without  prejudice  to  the  ment  of  the  reference,  meanwmie,  if 

proceedings,   is   not   the  remedy,   but  necessary. 

they  should  be  made  parties  to  a  new  85]vjotice  of  application  for  leave  to 

action  or  at  least  a  fresh  trial.  file  supplemental  summons  and  com- 

A  verbal   order  of  the  court  upon  plaint  need  not  be  given  to  the  party 

the  trial,  without  any  actual  amend-  sought    to   be    brought    in.      So    held 

ment  of  the  pleadings,  or  any  allega-  where,  after  a  decree   in  foreclosure, 

tion  in  the  pleadings  relating  to  the  and   a   sale   thereunder,   plaintiff,   on 

new  parties,  or  anv  appearance  on  the  discovering   that    a    person   liable   to 

record  for  them,  or  issue  joined  as  to  pay  the  mortgage  debt  had  not  been 

them.  Eeld,  notwithstanding  the  pres-  made     a     defendant,     applied     at     a 

ence  of  the  parties  in  court,  not  to  Special   Term  for   leave   to  bring   in 

make    them    parties    to    the    record.  and  to  file  a  supplemental  summons 

Hood  V.  Hood,  85  N.  Y.  561;  Lehrer  and  complaint.    Ebbets  v.  Martine,  19 

Hun,  294. 
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Oedeeed,  that  said  plaintiff  have  leave    [v/ithin  days 

after  entry  of  this  order**"]  to  issue  and  serve  a  supplemental  sum- 
mons, and  to  serve  and  file  a  supplemental  complaint  in  this  action 
against  W.  X.,  bringing  him  in  as  a  party  defendant  in  the  action, 
with  such  allegations  as  the  said  plaintiff  may  be  advised  [or  may 
specify  nature  or  scope  of  the  amendmentl,  and  serve  the  same 
on  the  said  W.  X.  f  and  that  the  said  W.  X.  be  permitted  to 
answer  or  demur  to  the  complaint  and  supplemental  complaint 
within  twenty  days  after  the  service  thereof,  as  he  may  be  ad- 
vised [the  answer  of  the  defendant  Y.  Z.  to  stand  as  his  answer 
herein  —  all  questions  of  costs  to  be  reserved  until  the  determina- 
tion of  the  issues  to  be  joined  on  such  supplemental  complaint  and 
other  pleadings]. 

[It  is  further  ordered,  and  as  a  condition  of  this  order,  and  as 
a  condition  precedent  to  the  plaintiff  having  or  deriving  any  re- 
lief under  or  pursuant  to  this  order,  that  the  said  plaintiff  — 
here  state  conditions.] 

Enter:  [signature  of  judge  hy  initials  of  name  and  official  title.'] 

FORM  No.  1131. 

Affidavit  of  attachment  issued,  and  death  of  defendant  hefore  puhl' cation 
of  summons  completed.ss 

[Commencement  as  in  other  cases,  and  stating  the  nature  of  the 
cause  of  action.] 

II.  That  on  the  day  of  ,  19  ,  he  commenced 
proceedings  for  the  purpose  of  bringing  this  action  thereon  against 
the  defendant  Y.  Z.  by  publication  of  the  summons  herein  against 
him,  pursuant  to  the  provisions  of  the  statute,  the  said  defendant 
being  a  non-resident  of  the  State  of  New  York,  and  residing  in 
the  town  of  ,  in  the  State  of  ;  which  publication  com- 
menced on  the             day  of                 last. 

III.  That  deponent  procured  an  attachment  to  be  duly  issued 
in  his  favor,  in  said  action,  against  the  property  of  said  Y.  Z. ; 
upon  which,  during  the  lifetime  of  the  said  Y.  Z.,  and  on 
or  before  the  day  of  last,  the  sheriff  of  the 

86  When    the    court    has    fixed    the  87  See  Vol.  I,  p.  719. 
time  within  which  leave  is  given  to           88  Whether  the  action  can  be  con- 
file  a  supplemental  complaint  to  con-  tinued  in  such  case  under  the  present 
tinue  an  action,  or  within  which  the  statute,  see  Barron  v.  South  Brooklyn 
plaintiff  must  file   such  a  complaint  Saw  Mill  Co.,  18  Abb.  N.  C.  352,  and 
or  submit  'to  a  dismissal,  it  has  no  cases  cited, 
lonsfer   power   to   enlarge   it.      N.   Y. 
Code  Civ.  Pro.,  §  785. 
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county  of^  seized  a  large  quantity  of  goods,  the  property 

of  the  said  Y.  Z.,  of  the  value  of  dollars;  that  after  the 

said  goods  were  so  seized  by  the  said  sheriff,  and  before  the  said 
publication  wag  completed,  the  said  Y.  Z.  died,  on  or  about  the 
day  of  ,  19     . 

[Allege  appointment  of  executor,  or  administrator;  see  Form 
1125  —  and  conclude  as  in  other  cases.] 

FORM  No.  1132. 

Affidavit  to  move  for  substitution  of  public  officer's  successor.89 

[Title  of  court  and  cau^e.^"] 

[Venue.] 

A.  T.,  being  duly  sworn,  says  that  he  is  the  attorney''^  of  the 
plaintiff  [or,  defendant]   in  this  cause;  that  on  the  day  of 

last,  C.  D.,  of  ,  was  duly  elected  [or,  appointed] 

to  the  office  of  of  the  [town  of  ,  in  the]  county 

of  ,  in  place  of  the  plaintiff   [or,  defendant  —  naming 

him  or  them],  who  died  at  [or,  whose  term  expired]  on 

the  day  of  ,  19      ;  and  that  on  the  day  of 

last  the  said  0.  D.  qualified  and  has  entered  upon  the 
duties  of  said  office,  and  still  holds  the  same. 

[Jurat.]  [Signature.] 

FORM  No.  1133. 

Notice  of  motion  for  substitution  of  public  officer's  successor. 

[Title  of  court  and  cause.] 

Please  take  notice,  that  on  the  pleadings  herein  and  the  affi- 
davit [or,  certificate],  of  which  a  copy  is  herewith  served,  the 
undersigned  will  move  the  court,  at  a  Special  Term  thereof  to  be 
held  at  ,  in  the  ,  on  the  day  of  , 

89  This  remedy  is  statutory.   2  R.  S.  of  a  defendant  who  if  successful  would 

447,  §  100;  revised  in  N.  Y.  Code  Civ.  have  execution  for  costs  against  the 

Pro.,  §§  766,  1930.     In  the  absence  of  original   party   personally.      Compare 

statute  the  action  may  abate  unless  Pratt  v.  Seeley,  20  Wkly.  Dig.  280. 

the  officer  is  really  the  representative  Under   the   New   York   statute   the 

of   the    State    or    of    a   municipality,  proceeding  may  continue  in  the  orig- 

or  quasi-municipality.     See  U.   S.   v.  inal    names,    if    no    application    for 

Boutwell,  17  Wall.  604;  Thompson  v.  substitution  is- made.     Manchester  v. 

U.  S.,  103- U.  S.  480,  and  cases  cited;  Herrington,    10   N.   Y.    164;    and   see 

and  see  Barker  v.  Norton,  3  Hill,  474.  Griggs  v.  Griggs,  56  N.  Y.  504. 

The  statute  does  not  authorize  an  The  statute   is   not  mandatory  on 

action  on  an  individual  or  personal  the  court.     Farnham  v.  Benedict,  29 

liability  of  the  deceased  or  outgoing  Hun,  44. 

officer    to    be    continued    against    his  90  This    remedy    is    applicable    to 

successor  (Lament  v.  Haight,  44  How.  special  proceedings.     N.  Y.  Code  Civ. 

Pr.   1);   nor,  according  to  Hitohman  Pro.,  §§  766,  1930. 

V.  Baxter,  5  Civ.  Pro.  Rep.  226,  does  it  9i  If  the  successor  applies,  the  affi- 

allow   substitution   against   objection  davit  should  be  by  him. 
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19     ,  at  o'clock  in  the  noon,  or  as  soon  thereafter  as 

counsel  can  be  heard,  to  substitute'  [name]  as  supervisor  of  the 
town  of  [or  other  official  designation^  °^  in  the  place  of 

Y.  Z.,  as  plaintiff  [or,  defendant]  in  this  action ;  or  for  such  other 
relief  as  may  be  just. 

\_Date.]         [Signature  and  office  address  of], 

Attorney   of    [moving  party   or  successor']. 

[Address],  To  [the  successor ;^^  or  if  the 
motion  is  by  him,  to  the 
attorney    of    the    adverse 
party]. 

FORM  No.  1134. 
Older  substituting  successor  of  public  officer,  trustee  or  receiver.94 

At  a  Special  Term  [etc.j  as  in 
Form  820,  p.  1174]. 
[Names  of  original  parties.] 

On  reading  and  filing  the  affidavit  of  A.  T.,  verified  the 
day  of  ,  19      [atid  mention  any  other  papers],  and  proof 

of  due  notice  of  this  motion  [adding,  if  public  officer's  successor  is 
made  defendant  and  has  not  consented:  fourteen  days  previous  to 
the  hearing]  ,^^  and  after  hearing  A.  T.,  of  counsel  for  , 

and  Z.  T.  [or,  no  one  appearing,  for  in  opposition  ■ —  or, 

and  consenting  thereto]  ;  now,  on  motion  of  A.  T.,  at- 

torney for  . : 

Oedeeed,    that  ,    as    [official    designation],    be    and 

hereby  is  substituted  as  plaintiff  [or,  as  defendant]  herein  in 
place  of  said  deceased   [or,  whose  term  has  expired  — 

or,  who  has  been  removed],  without  prejudice  to  the  proceedings 
already  had  [or  may  give  leave  to  plead,^^  etc.;  see  preceding 
Forms]. 

Enter :  [signature  of  judge  by  initials  of  name  and  title.  ] 

92  Where  the  action  is  against  offi-  95  Code  Civ.  Pro.,   §   1930.  _ 

cers  whose   terms   expire  together  —  96  See     Board     of     Supervisors  _  v. 

e.  g.,  the  commissioners  of  highways  Tweed,  3  Hun,  682  { favoring  the  view 

of  a  town  —  but  one  application  ought  that  aefendant  is  not  entitled  to  an- 

to  be  made  to  substitute  the  successors  swer   anew   where   tne   complaint  re- 

of  all.    People  v.  Sage,  3  How.  Pr.  56.  mains  unchanged). 

93  The  notice  should  be  served  on  The  statute  requires  the  order  to 
the  successor,  where  the  motion  is  by  be  annexed  to  the  judgment  roll 
the  adverse  party.  If  the  successor  is  (§  766,  providing  for  case  of  plain- 
to  be  made  defendant,  give  fourteen  tiflf),  and  in  practice  this  is  regarded 
days'  notice  ( Code  Civ.  Pro.,  §  1930 ) ,  as  dispensing  with  necessity  of 
or  get  consent.  amendment  of  the  summons  and  com- 

94  Applies  only  to  a  statutory  re-  plaint.  Proceedings  subsequent  to 
ceiver.  Hegewisch  v.  Silver,  140  the  order  are  entitled  with  the  new 
N.  Y.  414.  name. 
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FORM  No.  1135. 
Affidavit  to  move  to  continue  action  against  receiver  in  place  of  eorporation.OT 

[Name  of  court. ^ 


Title  of  action  in  which  receiver 
was  appointed.  Also,  if  in  same 
court,  of  action  in  which  sub- 
stitution is  sought.^^ 

[Venue.] 

I.  [As  in  Form  1116,  to  the  *.] 

II.  That  on  or  about  the  day  of  ,  19     ,  an  action 
was  commenced  by  A.  B.  against  the                 Company,  in  the 

Court  [or,  in  this  court,  the  title  whereof  is  secondly 
above  given] ,  to  [here  state  object  showing  that  it  is  not  a  demand 
which  should  be  left  to  be  disposed  of  on  a  reference  under  the 
dissolution,  but  requires  separate  trial]. 

III.  [State  condition  of  the  cause.] 

IV.  That  on  the  day  of  >  19  j  deponent  was 
served  with  an  injunction  order  to  show  cause  in  this  action 
brought  by  the  People  of  the  State  of  New  York,  at  the  instance 
of  the  attorney-general,  against  the  above-named  defendant,  for 
the  purpose  of  dissolving  the  latter  and  for  winding  up  its  affairs, 
and  that  on  ,  19  ,  the  said  company  was  so  dissolved  by 
an  order  or  decree  of  this  court,  and  one  IST.  D.  W.  was  constituted 
receiver  of  the  property  and  effects  of  said  company  with  the 
powers  usual  in  such  cases. 

V.  That  deponent  believes  it  is  desirable,  from  the  nature  and 
importance  of  the  questions  involved,  that  the  action  referred  to 
should  be  continued  by  substituting  the  said  receiver  as  defendant, 
as  proposed  in  said  complaint,  and  further  this  deponent  says 
that  he  believes  that  the  nature  of  the  action  brought  by  his  client 
A.  P.  is  such  that  the  same  can  be  more  properly  tried  by  a  court 

97  See    McCuUoch    v.    Norwood,    58  Give  notice  to  the  attorney-general, 

N.   Y.   562;    Kineaid  v.   Dwinelle,   59  as  directed  on  p.  1010  of  Vol.  I. 

id.  548 ;  Sturges  v.  Vanderbilt,  73  id.  98  If  this  cause  is  iri  another  court, 

384;    People    v.    Knickerbocker    Life  this   order  will  give   leave,   and   the 

Ins.  Co.,  43  Hun,  574;  People  v,  Uni-  other  court  should  be  applied  to  for 

versal  Life  Ins.  Co.,   17  Wkly.  Dig.  an  order  of  substitution. 
563. 
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than  a  referee,  and  that  for  such  among  other  reasons  it  should  be 
continued. 

VI.   [//  order  to  show  cause  is  asked,  state  as  on  p.  1172.] 
IJurat.  ]  \_8ignature.  j 

FORM  No.  1136. 
Order  granting  leave  to  proceed  against  receiver  of  dissolved  corporation. 

l^Court  order,  with  double  title,  as  in  last  Form,  and  recitals  ac- 
cording to  the  case,  including  notice  to  or  appearance  of  the 
attorney-general.  ] 

Oedeeed,  that  the  injunction  order  heretofore  granted  herein, 
and  refen-ed  to  in  said  affidavit  be,  and  the  same  is  hereby  modified 
so  as  to  permit  the  continuance  of  said  action  against  said  receiver ; 
and  the  proceedings  in  the  second  above  entitled  action  are 
amended  by  substituting  said  receiver  as  defendant  in  place  of 
said  Company,    without    prejudice    to    the    proceedings 

already  had  \^or,  and  all  other  orders  and  proceedings  herein  in- 
consistent herewith,  are  hereby  amended  so  as  to  permit  the  said 
A.  P.  to  apply  to  the  Court  for  such  relief  as  to  proceed- 

ing with  her  said  action  against  said  receiver  in  place  of  said 

Company  as  she  may  be  advised. 
[The  foregoing  order  is  granted  with  ten  dollars  costs  to  the 
applicant  A.  P.  or  her  attorney,  to  be  paid  by  the  receiver  of  said 

Company.] 

Enter:  [signature  of  judge  by  initials  of  name  and  title.] 


SECTION  II. 
Defendant's  Peoceedings  as  to  Change. 

FOEMS. 

1137.  Notice  by  defendant  to  a  third      1142.  Notice  of  motion   (or  order  to 

person    primarily    liable,    re-  show  cause)  thereon, 

quiring  him  to  defend.                  1143.  Notice  of  motion  by  representa- 

113S.  Affidavit  on  motion  to  declare  tive  of  sole  party  defendant, 

action     abated,     unless     the  deceased,  to  compel  substitu- 

representatives  continue  it.  tion   and   continuance,  or  in 

1139.  Notice  of  motion    (or  order  to  default  to  obtain  dismissal. 

show  cause)  thereon.                       1144.  Affidavit  to  obtain  order  inter- 

1140.  Order  thereon.  pleading     third    person    and 

1141.  Affidavit  to  obtain  order  on  be-  uischarging  defendant  on  pay- 

half  of  defendant  continuing  nient  into  court,  ete. 
action. 
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1145-1149.  Statements  of  ground  for 
interpleader  suitable  to  in- 
sert in  foregoing  Form. 

1150.  Order    to    show    cause    (or    no- 

tice of  motion)  for  inter- 
pleader. 

1151.  Order  of  interpleader. 

1152.  Another  Form;  discharging  de- 

fendant without  determining 
the  mode  of  interpleading. 

1153.  Another   Form;    as   in  foreclos- 

ure. 

1154.  Order    of    interpleader,    on    de- 

livery of  specific  property, 
and  appointing  receiver  there- 
for. 


1155.  jTinother  Form;  securities  to  be 

delivered  to  a  trust  company. 

1156.  Affidavit   to   obtain   order   that 

plaintiffs  in  two  causes  in 
the  same  court  interplead. 

1157.  Order  to  show  cause  thereon. 

1158.  Affidavit  to  obtain  order  in  na- 

ture of  interpleader,  joining 
a  rival  claimant,  where  orig- 
inal defendant  disputes  lia- 
bility in  whole  or  in  part. 

1159.  AlEdavit   and   order   to   substi- 

tute successor  of  public  offi- 
cer co-defendant. 


FORM  No.  1137. 

Notice  by  defendant  to   a  third  person  primarily  liable,  requiring  him  to 

defend.i 

Please  take  notice,  that  A.  B.  has  commenced  an  action  against 
me  in  the  [name  the  court],  for  [het'e  designate  the  ground  of 
action,  describing  it  sufficiently  to  give  adequate  information  to 
the  person  addressed^']  ;  and  I  hereby  request  you  to  defend  said 
action^  at  your  own  expense  and  cost,  for  if  I  am  liable  at  all  it 
is  only  as  surety  [or,  only  secondarily] ,  you  being  primarily  liable ; 
and  I  claim  to  be  indemnified  and  held  harmless  by  you. 

[Date,  signature  and  address.] 


1  This  does  not  contemplate  substi- 
tution, but  only  taking  the  burden  and 
control  of  the  defense. 

It  is  held,  however,  that  under  Code 
Civ.  Pro.,  §  452,  the  principal  has 
such  an  interest  in  the  subject  of 
action  as  enables  him  to  intervene. 
See  paragraph  7,  p.  1438,  supra,  and 
eases  cited. 

Such  a  notice  is  appropriate,  not 
only  to  the  case  of  a  surety,  but  also 
that  of  a  person  sued  for  another's 
negligence.  City  of  Rochester  v. 
Montgomery,  72  N.  Y.  65,  67,  and 
eases  cited.  Although  not  essential 
to  his  liability.  Port  Jervis  v.  First 
Nat.  Bank,  96  N.  Y.  550.  Such  a 
notice  may  be  given  by  one  party  to 
one  who  is  already  a  party.  Albany 
Qity  Savings  Inst.  v.  Burdick,  87 
N.  Y.  40. 

Compare,  as  to  effect  of  the  notice, 
20  Abb.   N.   C.    15,  a/nd   cases  cited; 


Fake  v.  Smith,  2  Abb.  Ct.  App.  Dec. 
76;  Barmen  v.  Lithauer,  1  id.  99. 

2  If  it  is  his  contract,  a  brief  desig- 
nation may  suffice.  If  negligence,  de- 
tails of  time,  place  and  circumstance 
may  be  necessary.  Such  a  notice  has 
been  held  insufficient  if  it  neither 
stated  the  cause  or  nature  of  the  ac- 
tion, nor  showed  in  what  way  the  per- 
son addressed  might  be  interested  in 
the  result.  Town  of  Lebanon  v.  Mead, 
(N.  H.,  1880)   2  New  Engl.  Eep.  279, 

4  Atl.  Rep.  392.  But  compare  Chicago 
V.  Kobbins,  2  Black.  418;  again,  4 
Wall.  657,  holding  that  express  notice 
to  defend  is  not  necessary  to  fix  such 
a  person's  liability,  if  he  knows  the 
suit  to  be  pending  and  can  defend  it. 

3  A  request  to  join  in  the  defense  is 
suflleient  to  make  the  judgment  com- 
petent evidence  against  the  one  noti- 
fied. Farmers',  etc.,  Bk.  v.  Erie  By. 
Co.,  72  N.Y.  188,  196. 
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FORM  No.  1138. 

Affidavit   on   motion   to   declare   action    abated   unless   the   tepresentativea 

continue  it. 

[Title  of  court  and  action.^ 

[Venue-I 

Y.  Z.,  being  duly  sworn,  says: 

I.  That  he  is  the  defendant  in  the  above-entitled  action.  [Or, 
otherwise  state  relation  to  the  cause,  showing  means  of 
knowledge,  etc.'\ 

II.  That  this  action  is  brought  to  recover  [state  nature  and 
object  of  action  briefly,  and  the  condition  of  the  cause]. 

III.  That,  as  deponent  is  informed  and  believes  [after  issue 
was  joined],  in  this  action,  to  wit,  on  the  day  of  , 
19  ,  and  before  any  verdict,  report  or  decision  rendered  herein,^ 
the  above-named  plaintiff  died  [allege  will  or  intestacy,  letters, 
and  representative's  assumption  of  duty,  as  in  Form  1125, 
paragraph  IV.I 

IV.  That  to  the  best  of  deponent's  information  and  belief  said 
[exe&utor]  has  failed  to  make  any  application  to  have  the  above- 
entitled  action  continued  by  him  as  plaintiff. 

V.  [If  an  order  to  show  cause  be  ashed,  allege  as  to  previous 
application,  reason,  etc.;  see  p.  1172.] 

[Jurat.]  [Signature.] 

FORM  No.  1139. 

Notice  of  motion  (or  order  to  show  cause)  to  declare  action  abated,  unless 
the  representatives  continue  it. 

[As  in  Form  815  or  818,  pp.  1171,  1173,  omitting  the  matter  in 
bracTcets  following  the  \,  and  substituting  for  the  matter  between 
the  t  and  the  f  the  following :]  requiring  this  action  to  be  con- 
tinued by  the  personal  representatives  of  the  above-named  A.  B., 
deceased,  as  plaintiffs  herein,  within  a  time  to  be  fixed  by  the 
court,  or  that,  in  default  thereof,  the  action  shall  be  deemed 
abated.® 


4  See  N.  Y.  Code  Civ.  Pro.,  §  765.  mode  of  service,  and  on  whom.    N.  Y. 

5  An  order  to  show  cause  is  desira-       Code  Civ.  Pro.,   §  761. 
ble  in  order  that  the  court  may  direct 
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FORM  No.  1140. 
Older  declaiing  action  abated  unless  the  lepiesentatives  continue  it.e 

[Title  {court  order)  and  recitals,  including  service  of  notice, 
according  to  the  direction  of  the  court;  see  Form  820,  p.  1174.] 
Oedeeed,  that  C.  D.,  as  [executor]  of  the  above-named  A.  B., 
deceased,  be  at  liberty  to  continue  this  action  as  plaintiff  therein 
in  place  of  the  said  A.  B.,  and  that  in  the  event  of  his  failure  to 
appear  and  proceed  therein  as  such  within  months  after 

service  of  a  copy  of  this  order  upon  ,  this  action  be 

deemed  abated.^ 

Enter :  [signature  of  judge  hy  initials  of  name  and  title.  ] 

FORM  No.  1141. 

AfEidavit  to  obtain  order  on  behalf  of  defendant  continuing  action  in  name 
of  representative  of  plaintiff  deceased  ;S  or  in  the  name  of  the  assignee 
to  whom  plaintifi  has  assigned. 

[As  in  Form  1125,  in  case  of  plaintiff's  death.'] 

In,  case  of  assignment  of  cause  of  action  substitute,  for  allega- 
tion of  death,  etc.,  appropriate  allegation  of  assignment,  etc.,  as 
thus^]  II.  The  plaintiff  is  entirely  insolvent  and  has  no  pecuni- 
ary responsibility.  In  the  month  of  ,  19  ,  M.  E".,  of 
,  was  appointed  receiver  in  supplementary  proceedings 
of  all  said  plaintiff's  property,  and  has  duly  qualified. 

There  are  also  judgments  on  record  against  the  plaintiff  in 
this  county  upon  which  executions  appear  by  the  record  to  have 
been  issued  and  returned  wholly  unsatisfied.  The  plaintiff,  when 
examined  in  supplementary  proceedings  in  ,  19     ,  testified 

under  oath  that  he  had  no  property  whatsoever,  and  had  no  interest 
in  this  cause  of  action. 

As  deponent  is  informed  by  the  said  receiver  and  believes, 
he  has  no  property  of  the  plaintiff  whatsoever  in  his  hands,  and 

6  As  to  the  rigM  of  dismissal,  com-  it  shall  stand  revived  or  not;  the  de- 
pare  Banta  v.  Marcellus,  2  Barb.  373 ;  fendants  are  entitled  to  have  the  suit 
N.  Y.  Code  Civ.  Pro.,  §  761.  continued  in  the  name  of  the  plain- 

7  The  English  practice  requires  a  tiff's  representatives,  if  the  cause  of 
separate  application,  subsequent  to  action  survives.  N.  Y.  Code  Civ.  Pro., 
dismiss,  if  default  be  made.  Win-  §  757;  Pierson  v.  Morgan,  44  Hun, 
grove  V.  Thompson,  27  Wldy.  Rep.  517.  For  the  rule  where  a  part  only 
911.  Under  our  statute  it  is  proper  ■  of  the  plaintiffs  died,  and  the  cause 
to  take  an  order  of  dismissal  as  in  of  action  did  not  survive  to  the  sur- 
other  cases  of  conditional  orders.  vivors,  compare  N.  Y.  Code  Civ.  Pro., 
Vol.  I,  p.  231.     See,  also,  Form  1196.  §    758,   and   Williamson  v.   Moore,   5 

The  time  once  fixed  cannot  be  ex-  Sandf.   647. 

tended  by  any  further  order.     Code  9  The    allegations    here    given,    are 

Civ.  Pro.,  §  784.  sustained  as  sufficient  ground  for  com- 

8  The  representatives  of  a  sole  pelling  substitution  in  De  Bost  v. 
plaintiff  who  has  died  pending  the  Albert  Palmer  Co.,  1  How.  Pr.  (N.  S.) 
action,  have  no  right  to  elect  whether  508. 
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does  not  claim  to  have  any  right,  title  or  interest  to  the  cause 
of  action  set  forth  herein,  because  the  assignment  to  H.  D., 
hereinafter  set  forth,  preceded  his  appointment  by  nearly  two 
years. 

III.  That  plaintiff  is  not  now  the  real  party  in  interest,  and 
since  about  ,19     ,  this  action  has  not  been  prosecuted  in 

the  name  of  the  real  party  in  interest. 

After  the  appeal  was  taken,  and  before  a  decision  was  rendered, 
about  three  months  ago,  deponent  and  the  officers  of  the  defendant 
learned,  for  the  first  time,  that  in  the  month  of  >  19    > 

the  plaintiff  sold  and  transferred  his  entire  interest  in  the  cause  of 
action  herein  to  one  H.  D.,  of  No.  street,  in  , 

who  since  that  time  has  been  continuously  and  now  is  the  sole 
owner  of  the  said  cause  of  action,  and  that  the  said  H.  D.,  while 
the  real  and  sole  party  in  interest,  is  prosecuting  this  action  in 
the  name  of  the  plaintiff  who  is,  as  before  stated,  entirely  insolvent 
and  of  no  pecuniary  responsibility. 

Deponent  further  alleges^  upon  information  and  belief,  based 
on  the  statement  of  said  H.  D.,  to  deponent,  that  he  refused  either 
to  apply  to  the  court,  or  upon  the  application  of  another,  to  con- 
sent to  be  made  party  plaintiff  in  this  action. 

The  defendant  is  compelled  to  litigate  this  action  with  a  plain- 
tiff entirely  irresponsible,  for  the  benefit  of  the  said  H.  D.,  who 
is  the  real  party  in  interest,  and  whom  the  defendant  desires  to 
be  made  the  real  party  plaintiff. 

III.  [//  order  to  show  cause  is  asTced,  state  as  to  previous 
application,  etc.;  see  p.  1172.] 

[^Jurat.  ]  [Signature.  ] 

FORM  Ko.  1142. 

Notice  of  motion  (or  order  to  show  cause)  on  behalf  of  defendant,  to  con- 
tinue action  in  name  of  representatives  of  deceased  plaintif£.io 

[As  in  Form  815  or  818,  pp.  1171,  1173,  omitting  the  matter  in 
hracheis  following  the  f,  and  substituting  for  the  matter  between 
the  t  and  the  ^  the  following:]  continuing  the'  above-entitled  action 
in  the  name  of  C.  D.  as  executor  [or,  assignee  —  or  otherwise] 
of  A.  B.  deceased. 

_  10  Appropriate  where  defendant  de-  uance  of  the  action   ( e.  g.,  where  the 

sires    judgment    on   the   merits,    not-  answer  prays  aiErmative  relief),  the 

withstanding    plaintiff's    death,     etc.  order  of  continuance  will  be  absolute; 

For  alternative  application,  where  he  and  a  certified  copy  should  be  served 

is  content  to  have  dismissal,  see  next  upon  the  representatives  or  assignees 

l^orm.  of  the  plaintiff;  and  whether  they  ap- 

Where   the    defendant    is    desirous,  pear  or  not,  defendant  may  proceed  to 

for  any  reason,  to  compel  the  contin-  judgment  on  the  merits. 
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FORM  No.  1143. 

Notice  of  motion  by  representatives  of  sole  party  defendant,  deceased,  to 
compel  substitution  and  continuance,  or  in  default  to  obtain  dismissal. 

\_As  in  Form  No.  815,  p.  1171,  inserting  as  the  relief  sought:'] 
for  an  order  directing  the  plaintiff  to  cause  this  action  to  be 
revived  and  continued  against  the  executor  of  the  last  will  and 
testament  of  Y.  Z.,  deceased,  or  in  default  thereof  that  said 
executor  be  substituted  as  the  sole  party  defendant  and  simultan- 
eously this  action  be  dismissed  with  costs. -^^ 

FORM  No.  1144. 

Affidaviti2    to    obtain    order    interpleading    third    person    and    discharging 

defendant  on  payment  into  court,  etc.is 

[Title  of  court^^  and  action.] 
[Venue.] 
Y.  Z.,  being  duly  sworn,  says : 

I.  That  he  is  the  defendant^^  \_or,  the  president  —  or,  cashier 
of  the  defendant]  above  named  [or  otherwise  state  relation  to  the 


11  From  Pierson  v.  Morgan,  44  Hun, 
517. 

12  Where  a  savings  bank  asks  inter- 
pleader after  answer,  by  virtue  of 
§  115  of  the  Banking  Law  (L.  1892, 
chap.  689),  apply  by  petition,  which 
will  contain  the  same  allegations  as 
in  this  affidavit,  and  differ  only  in 
caption,  conclusion  and  verification. 
See  Vol.  I,  p.  306.  A  claim  by  per- 
sons having  only  a  future  interest  is 
not  authorized.  Gifford  v.  Oneida 
Sav.  Bank,  09  App.  Div.  25,  90  N.  Y. 
Supp.  693. 

13  The  provision  of  the  Code  under 
which  this  motion  is  made  (N.  Y. 
Code  Civ.  Pro.,  §  820)  relates  to  cases 
where  an  action  has  been  already 
commenced.  Where  no  action  has 
been  commenced,  a  person  vexed  by 
adverse  claims  may  institute  an  inter- 
pleader suit.  See  Dorn  v.  Fox,  61 
N.  Y.  264;  Crane  v.  McDonald,  118 
N.  Y.  648;  Beebe  v.  Mead,  110  App. 
Div.  500,  92  >J.  Y.  Supp.  51.  The 
remedy  prescribed  by  the  Code  is 
merely  concurrent,  that  is  to  say,  an 


]*The  Municipal  Court  of  the  City 
of  Xew  York  may  make  an  order  of 
interpleader.  Satofsky  v.  Jarmulow- 
sky,  49  Misc.  624. 


alternative  remedy.  Windecker  v. 
Mut.  Life  Ins.  Co.,  12  App.  Div.  73, 
43  N.  Y.  Supp.  358.  After  the  order, 
is  granted,  the  action  is  of  an  equi- 
table character.  Id.;  Hirsch  v.  Mayer, 
165  N.  Y.  236;  Satofsky  v.  Jarmu- 
lowsky,  49  Misc.  624. 

Where  a  party  is  sued  in  two 
courts,  each  having  jurisdiction  of 
interpleader,  he  may  obtain  inter- 
pleader orders  in  both.  Allen  «.  Gilby, 
2  Dowl.  P.  C.  143.  In  one  he  may,  in 
a  proper  ease,  have  an  order  requir- 
ing the  plaintiff  there  to  consent  to 
be  interpleaded  in  the  other.  John- 
ston r.  Stimmel,  26  Hun,  435  (where 
such  an  order,  conditional,  was  made 
against  the  United  States).  In  the 
case  of  Wells  v.  Corn  Exch.  Bank,  43 
Misc.  377,  87  N.  Y.  Supp.  480,  the 
court  held  that  the  City  Court  of 
New  York  had  no  jurisdiction  to 
grant  an  interpleauer  order,  and  on 
defendant's  application  stayed  all 
proceedings  in  the  City  Court  action 
pending  an  application  for  inter- 
pleader in  the  Supreme  Court  action. 


15  It  is  decidedly  advisable,  if  not 
indispensable,  that  the  affidavit  should 
be  made  by  defendant,  if  possible. 
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cause,  indicating  means  of  knowledge,  excusing  non-production  of 
party's  affidavit,  etc.~\. 

II.  That  the  complaint  herein  was  served  on  the  day  of 

last,    and   said   defendant's   time   to    answer   will  not 
expire  until  the  day  of  instant." 

III.  [Here  indicate  cause  of  action,  which  must,  under  Code 
Civ.  Pro.,  §  820,  he  on  contract^''  or  for  recovery  of  specific  real 
or  personal  property ;^^  also,  the  fact  that  a  claim  is  made  by  a 
third  person,  and  show  in  some  detail  its  plausible  foundation  in 
law  or  fact}^     See  Forms  1145-1149  (below).] 


As  to  the  jurisdiction  of  the  City 
Court,  the  decision  is  probably  incor- 
rect (see  Krugman  v.  Hanover  Ins. 
Co.,  45  Misc.  346,  90  N.  Y.  Supp.  448), 
but  the  practice  suggested  may  be 
applied  to  justice's  court  actions, 
since  a  justice's  court  cannot  order 
interpleader.  Jacobs  v.  Lieberman,  51 
App.  Div.  542,  64  N.  Y.  Supp.  953. 

Subsequent  to  the  Wells  decision 
(supra),  the  defendant  aupliea  in  the 
Supreme  Court  action  for  an  order 
interpleading  the  plaintiff  in  the  City 
Court  action.  The  Supreme  Court 
action  being  an  equitable  one  (judg- 
ment creditor's  suit),  the  court 
granted  an  order  making  the  plaintiff 
in  the  City  Court  action  a  party  de- 
fendant, requiring  the  parties  to  de- 
termine the  title  to  the  deposit,  and 
enjoining  the  City  Court  plaintiff 
from  further  prosecuting  his  action. 
Helene  v.  Corn  Exch.  Bank,  96  App. 
Div.  392,  89  N.  Y.  Supp.  310. 

A  claimant  of  a  part  of  the  fund 
or  deposit  may  be  interpleaded,  and 
plaintiff  may  upon  proper  application 
receive  the  unclaimed  balance.  Koe- 
nig  V.  N.  Y.  Life  Ins.  Co.,  14  Civ.  Pro. 
269,  14  N.  Y.  St.  Eep.  250. 

18  The  statute,  N.  Y.  Code  Civ.  Pro., 
§  820,  contemplates  application  before 
answer.  The  court  may  of  course  on 
cause  shown  allow  later  application 
(§  783).  Under  the  N.  Y.  Banking 
Law,  §  115,  a  savings  bank  is  allowed 
to  apply  after  answer.  If  extension 
of  time  to  answer  or  stay  is  asked, 
see  allegations  necessary  in  Form 
1031,  p.  1373. 

17  Where  the  different  claims  must 
rest  upon  separate  contracts,  there  is 
no  right  of  interpleader.     McCreery 


V.  Inge,  49  App.  Div.  133,  63  N.  Y. 
Supp.  158  (rival  brokers  each  claim- 
ing commissions  out  of  same  sale). 

18  The  Code  of  Civil  Procedure,  by 
substituting  for  the  phrase  in  the 
statute  the  words  "  ejectment "  and 
"  action  to  recover  a  chattel,"  should 
not  be  deemed  to  have  taken  away  the 
power  of  the  court  to  grant  this  rem- 
edy in  equitable  actions. 

19  The  object  of  the  equity  bill  of 
interpleader,  and  of  its  Code  acces- 
sory, is  to  relieve  a  defendant  of  the 
risk  in  deciding  between  rival  claim- 
ants. The  defendant  asking  for  inter- 
pleader must  show,  however,  that  the 
risk  is  a  real  not  an  imagined  one; 
the  mere  fact  that  a  demand  has  been 
raaae  is  not  enough  to  obtain  the  or- 
der. Mich.  Sav.  Bank  v.  Coy  Co.,  45 
Misc.  40,  90  N.  Y.  Supp.  814;  Chapuia 
t>.  Long,  77  App.  Div.  272,  78  N.  Y. 
Supp.  1046;  Hinsdale  v.  Bankers' 
Life  Ins.  Co.,  72  App.  Div.  180,  76 
N.  Y.  Supp.  448;  bteiner  v.  East 
River  Sav.  Inst.,  60  App.  Div.  232,  70 
N.  Y.  Supp.  223 ;  Mars  v.  Albany  Sav. 
Bank,  64  Hun,  424;  Nassau  Bank  v. 
Yandes,  44  Hun,  55. 

This  rule  does  not  apply  to  appli- 
cations made  by  savings .  banKs  under 
§  115  of  the  Banking  Law.  MoGuire 
V.  Auburn  Savings  Bank,  78  App.  Div. 
22,  79  N.  Y.  Supp.  91.  But  even  a 
savings  bank  cannot  be  allowed  to 
join  one  whom  it  suspects  may  claim 
adversely  to  plaintiff,  and  to  add  such 
third  person's  personal  representatives 
to  cover  a  case  of  his  being  already 
deceased.  Tyrrel  v.  Seamen's  Bank, 
57  App.  Div.  381,  68  N.  Y.  Supp.  275. 

The  rule  is  solely  for  plaintiff's 
benefit,  and  cannot  be  invoked  by  the 
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IV.  That  the  claims  of  the  plaintiff  and  of  said  have 

been  made  without  collusion  of  this  defendant  with  either  of 
them;^"  that  the  defendant  has  no  interest  in  the  sum  [or,  prop- 
erty] claimed,  except  to  pay  \_or^  deliver]  to  the  person  rightfully 
entitled  thereto  ;^^  that  he  is  in  doubt,  and  cannot  safely  deter- 
mine^^ to  which  of  said  claimants  it  should  be  paid  [or,  delivered], 
and  is  ready  and  willing  to  pay  said  sum  into  court  \_or,  to  deliver 
the  same  as  the  court  may  direct^^]  upon  being  discharged  from 
liability  to  either  claimant  [and  if  discharge  of  a  lien  on  defend- 


third  person.  Butler  v.  Atl.  Trust 
Co.,  28  Misc.  42,  59  N.  Y.  Supp.  814. 
If  the  third  person  disavows  the 
claim,  the  application  may  be  denied 
in  the  absence  of  any  evidence  show- 
ing that  such  third  person  is  in  a 
position  to  assert  a,  claim.  South- 
wark  Nat.  Bank  v.  Childs,  39  App. 
Div.  560,  57  N.  Y.  Supp.  789. 

20  Denial  of  collusion  with  the  third 
person  is  required.  N.  Y.  Code  Civ. 
Pro.,  §  820.  The  application  may  be 
denied  if  the  court  considers  the  claim 
eollusively  asserted.  Burrett  v.  Press 
Pub.  Co.,  25  App.  Div.  141,  49  N.  Y. 
Supp.  201. 

If  the  defendant  is  a  corporation, 
the  affidavit  must  aver  that  the  de- 
fendant, and  not  merely  the  deponent, 
is  not  in  collusion  with  the  claimant. 
Bignold  «.  Audland,  11  Sim.  23. 

21  If  defendant  contests  his  liability 
to  the  amount  claimed,  the  order  in- 
terpleading the  other  claimant  and 
discharging  the  moving  party  must, 
of  course,  be  denied.  Jackson  v. 
Knick.  Athl.  Club,  49  App.  Div.  107, 
62  N.  Y.  Supp.  1109;  B.  &  O.  R.  E. 
Co.  V.  Arthur,  90  N.  Y.  234. 

But  by  an  amendment  of  1894  to 
§  820,  a  defendant  disputing  his  lia- 
bility in  part  may  join  an  adverse 
claimant  by  a  proper  application.  See 
Form  1157. 

22  The  allegation  that  defendant  is 
in  doubt  as  to  the  right  is  no  longer 
essential.  Tauton  v.  Groh,  4  Abb.  Ct. 
App.  Dec.  358;  Schell  v.  Lowe,  75 
Hun,  43,  26  N.  Y.  Supp.  989,  23  Civ. 
Pro.  300.  But  it  must  appear  from 
the  facts  alleged  that  he  cannot  safely 
pay.  B.  &  O.  R.  R.  Co.  v.  Arthur, 
90  N.  Y.  234. 

The   language  of  the   cases   is  not 


harmonious,  but  the  true  rule  is  clear 
that  a  case  of  sufficient  doubt  for  ju- 
dicial determination  should  appear; 
but  defendant's  opinion  as  to  that 
doubt  is  not  the  test.  No  matter  how 
clear  he  may  be  of  the  truth  of  one 
claim  and  the  falsity  of  the  other,  if 
he  cannot  safely  determine  the  con- 
troversy he  may  ask  the  court  to  do 
so.  If  the  affidavits  leave  no  doubt, 
the  motion  should  be  denied.  See  note 
19,  supra,  and  cases  cited. 

23  The  party  asking  interpleader  ( as 
distinguished  from  his  right  to  ask  to 
join  a  rival  claimant  notwithstanding 
he  disputes  liability  in  part — see  note 
21,  supra  — ),  must  bring  the  money 
into  court,  or  offer  to  do  so.  Mohawk 
&  Hudson  R.  R.  Co.  v.  Clute,  4  Paige, 
384;  Shaw  v.  Coster,  8  id.  339;  Atkin- 
son V.  Manks,  1  Cow.  691.  He  must 
be  prepared  to  surrender  the  entire 
fund,  or  pay  the  whole  debt  in  con- 
troversy, without  claim  of  title 
against  either  party.  Hoggart  v. 
Cutts,  1  Craig  &  Ph.  197,  204.  By 
the  fact  of  his  application,  he  admits 
that  both  claimants  have  title  as 
against  him.  Slingsby  v.  Boulton,  1 
Ves.  &  B.  334.  If  he  claims  to  de- 
duct anything  (except  his  costs) 
from  the  fund,  he  cannot  have  an 
order  of  interpleader.  Mitchell  v. 
Hayne,  2  Sim.  &  Stu.  63. 

In  case  of  specific  property,  the 
fact  that  the  applicant  is  not  in  a 
position  to  deliver  it  is  a  sufficient 
answer  to  his  application.  Vosburgh 
V.  Huntington,  15  Abb.  Pr.  254  (hold- 
ing that  as  the  statute  requires  cer- 
tain things  to  be  done  in  order  to 
entitle  the  party  to  relief,  the  court 
has  no  power  to  dispense  with  these 
conditions). 
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.anfs  property  is  involved,  may  add,  as  thus:  and  upon  said  mort- 
gage being  discharged  of  record] . 

[For  allegations  where  order  to  show  cause  is  asked,  see  p. 
1172;  where  extension  or  stay  is  asked,  see  p.  1373.]^ 

[Jurat.]  [Signature.] 

STATEMENTS  OP  GEOUISTD  FOR  INTER-PLEADER  SUITABLE  TO  INSERT 
IN  FOREGOING  FORM. 

FORM  No.  1145. 
Allegation  of  conflicting  claims  to  money  deposit. 

Insert  in  above  Form:  III.  That  said  action  is  brought  to  re- 
cover the  sum  of  dollars,  deposited  with  said  defendant  cu 
or  about  the  day  of  ,  19  ,  by  one  M.  jST.  ;  and 
that  the  plaintiff  claims  to  be  entitled  to  said  moneys  so  deposited, 
under  an  assignment  thereof  to  him  by  the  said  M.  W. 

That  on  the  day  of  ,   19     ,  one  0.  P.  gave  to 

said  defendant  notice  that  he  had  been  appointed  receiver  of  all  the 
property  of  the  said  M.  IsT.,  and  demanded  of  said  defendant  that 
they  pay  the  said  deposit  to  him^^  [and  notified  defendant  that 
he  disputed  and  denied  the  validity  of  the  assignment  to  plaintiff 
on  the  ground  that  the  same  was  never  delivered.] 

FORM  No.  1146. 
The  same;  another  Form. 

III.  That  said  action  is  brought  to  recover  certain  moneys 
heretofore  deposited  with  defendant  by  one  M.  N.,  amounting  to 
about  the  sum  of  dollars. 

That  the  same  moneys  are  claimed  by  one  O.  P.,  under  [an  order 
of  the  Court] ,  of  which  a  copy  is  hereto  annexed.^^ 

FORM  No.  1147. 
Goods  claimed  by  purchaser  from  consignor  and  by  general  assignee. 

III.  That  the  property  which  is  claimed  by  and  described  in  the 
complaint  herein  was  consigned  to  this  defendant  by  one  M.  N., 

24  It  was  suggested  in  Mich.  Sav.  How.  Pr.  3S3.  But  it  may  be  ad- 
Bank  r.  Coy,  etc.,  Co.,  45  Misc.  40,  visable  to  add  the  ground  for  disput- 
90  N.  Y.  Supp.  814,  that  the  granting  ing  the  eflfect  of  the  assignment,  as 
of  a  motion  for  interpleader  suspends  above  suggested  in  brackets. 

the   running   of   defendant's   time  to  26  Sustained   by   Wehle   v.   Bowery 

plead.  Savings  Bank,  40  N.  Y.  Super.  Ct.  97 ; 

25  This  Form  is  sustained  by  s.  P.,  German  Exch.  Bank  P.  Commis- 
Fleteher   v.    Troy   Savings    Bank,  14  sioners  of  Excise,  6  Abb.  N.  C.  394. 
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of  ,  subject  to  his  order;  and  the  plaintiff  herein  claimir 

under  a  general  assignment  of  all  the  property  of  the  said  M.  N. 
to  him,  executed  by  the  said  M.  N.  on  the  day  of  ,  19     . 

That  the  same  property  is  claimed  by  one  0.  P.,  of 
under  a  written  order  of  the  said  M.  IST.,  dated  the  same  day,  and 
directing  its  delivery  to  him  as  the  alleged  purchaser  thereof; 
and   he  has  demanded   delivery  from  this   defendant.       [If   in 
writing,  annex  amd  refer  to  a  copy.] 


FORM  No.  1148. 
Foreclosure.27 

III.  That  this  action  is  brought  to  foreclose  a  mortgage  for 
$  ,  made  by  this  defendant  to  O.  P.,  and  recorded  in  the 

office  of  the  of  county,  on  the  day  of  , 

19     ,  in  Liber  of  Mortgages,  p.         ,  which  plaintiff  alleges 

by  his  complaint  herein  was  assigned  to  him  by  said  O.  P.  on  the 
day  of  ,  19     ,  by  assignment  recorded  [etc.~\. 

That  at  various  times  [before  and  since  the  sendee  of  the  sum- 
mons herein]  M.  IST.,  now  residing  in  the  city  of  ,  and 
a  person  of  full  age,  not  a  party  to  this  action,  has  demanded 
of  this  defendant  payment  of  the  amount  due  on  the-  bond  and 
mortgage  mentioned  in  the  complaint  herein,  and  has  given  this 
defendant,  personally,  notice  not  to  pay  the  same  to  any  person 
but  her,  claiming  herself  to  be  the  sole  and  lawful  o^\Tier  of  said 
bond  and  mortgage  [by  virtue  of  an  assignment  thereof  from 
said  O.  P.,  prior  to  the  assignment  to  plaintiff,  and  of  which 
assignment  the  plaintiff  had  knowledge].  [7/  demand  was  in 
writing,  annex  and  refer  to  a  copy.'] 

FORM  No.  1149. 
Mtinicipal  award,  claimed  by  mortgagee.28 

III.  That  this   action  is  brought  to  recover  dollar« 

a^varded  to  the  plaintiff  in  proceedings  had  upon  the  application 
of  thte  Department  of  Parks  to  acquire  title  to  certain  streets  and 
avenues,  known  as  and  various  other  streets;  that  as  ap- 

pears by  the  complaint  herein,  that  said  sum  was  awarded  by 

27  Sustained  by  Tauten  v.  Groh,  4  «tc.,  of  New  York,  27  Hun,  23C;  s.  p., 
Abb.  Ct.  App.  Dec.  358.  See,  also,  Pollock  v.  Morris,  51  N.  Y.  Super.  Ct. 
Caulkins  v.  Bolton,  31  Hun,  458.  112. 

28  Sustained   by   Barnes   v.   Mayor, 
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the  report  made  by  the  commissioners  appointed  in  said  matter, 
and  confirmed  by  the  court,  for  premises  acquired  therein  for 
avenue,  and  designated  in  said  report  by  the  damage 
map  No.  .     That  on  or  about  the  day  of  ,  there 

was  serA'ed  on  the  [Department  of  Finance]  a  notice  of  claim 
on  behalf  of  one  M.  N.,  claiming  an  interest  in  said  award,  by 
virtue  of  a  mortgage  held  by  said  M.  IST.  for  the  sum  of  $  , 

the  interest  on  which  sum  it  was  stated  had  not  been  paid  since 
the  day  of  ,  19     ,  of  which  notice  a  copy  is  hereto 

annexed. 

FORM  No.  1150. 
Order  to  show  cause  (or  notice  of  motion)  for  interpleader.29 

[Title,  etc.,  as  in  other-  cases,  see  pp.  1171,  1172,  stating  relief 
thus:~\  interpleading  and  substituting  M.  IST.  as  defendant  in  the 
above  entitled  action,  in  the  place  and  stead  of  Y.  Z.  [and  further 
relief  if  desired],  and  discharging  Y.  Z.  from  liability  to  either  A. 
B.  or  M.  N.,  on  paying  into  court  [or  otherwise;  see  next  Forms] 
the  amount  claimed  in  the  complaint  herein  to  be  due  on  said 
bond  and  mortgage  for  principal  and  interest,  less  costs  of  this 
motion  [or,  action] ,  and  directing  such  other  or  further  order  as 
may  be  just.**  [In  case  of  doubt  as  to  right  of  interpleader,  may, 
in  an  equitable  case,  add:  or,  that  said  M.  N.,  be  added  as  a 
party  defendant  herein.]*^ 

Let  the  defendant's  time  to  answer  [or,  demur  —  or,  make 
such  motion  as  defendant  may  be  advised]  be  extended  until 
[ten]  days  after  the  hearing  and  determination  of  this  motion. 

[Service  of  a  copy  of  this  order,  with  the  papers  on  which 
it  is  granted,  shall  be  sufficient  if  made  both  on  the  attorney  for 
the  plaintiff  and  personally  on  said  M.  N.  on  or  before 
day  next.] 

[Authentication,  see  Form  818,  p.  1173.] 

29  It  is  usual  to  take  an  order  to  other  claimant.    Roberts  v.  Vanhorne, 

show  cause  directing  mode  of  service  21  App.  Div.  309,  47  N.  Y.  Supp.  448. 

on  the  third  person.    But  under  N.  Y.  30  The  motion  should  be  based  on 

Code  Civ.  Pro.,   §   820,   the  ordinary  the  complaint,  as  well  as  the  moving 

notice  may  be  enough,  irrespective  of  affidavit,  unless  the  latter  gives  the 

whether  the  adverse  claimant  sought  character   of   action  and  claim  with 

to  be  substituted  will  appear  volun-  sufficient  particularity, 

tarily.  31  Williams  v.  Edison  El.  111.  Co., 

The     interpleader     is     erroneously  16  N.  Y.  Supp.  857. 
granted  if  notice  is  not  served  on  the 
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FORM  No.  H51. 
Order  of  interpleader. 

[Title  (court  order)  and  recitals,  according  to  the  case;  see  Form 
820,  p.  1174.] 

Okdeeed,  1.  That,  on  payment^^  by  the  defendant  into  court^* 
to  the  credit  of  this  action  of  the  said  fund  of  $  ,  as 

claimed  in  the  complaint  herein,  and  accrued  interest,  to  date^* 
[less  ten  dollars  costs  of  this  motion,  hereby  awarded  to  defend- 
ant^^], within  [ten]  days  from  the  entry  of  this  order,  O.  P.  be 
interpleaded  herein  and  substituted  as  defendant  in  this  action 
in  the  place  and  stead  of  Y.  Z.,  the  defendant  above  named,  and 
that  upon  making  such  payment  aforesaid  this  action  be  discon- 
tinued as  against  said  Y.  Z.,  and  said  Y.  Z.  thereupon  be,  dis- 
charged from  liability  as  to  said  sum  to  either  the  plaintiff  above 
named  or  said  O.  P.*^® 

2.  That  the  plaintiff  have  leave  and  is  hereby  required  to  serve 
upon  said  O.  P.  within  twenty  days  after  service  upon  him  of  a 
copy  of  this  order,  a  supplemental  complaint  setting  forth  such 
additional  facts  as  may  be  necessary  to  show  that  he  has  a  right 
to  recover  the  amount  claimed  as  against  said  O.  P.  f  and  that 


32  The  order  will  be  conditional  on 
the  money  being  paid  into  court. 
Van  Buskirk  v.  Roy,  8  How.  Pr.  425 ; 
Fletcher  v.  Troy  Savings  Bank,  14  id. 
383. 

The  fund  is  sometimes  deposited 
in  a,  trust  company  before  settling  the 
order,  and  the  terms  of  the  above 
clause  are  then  varied,  thus:  The 
aefendant  having  deposited  in,  etc., 
pursuant  to  leave  of  this  court, 
hereby  granted,  the  sum  of,  etc.,  0.  P. 
is  hereby  substituted,  etc. 

Without  a  stipulation  to  that  eflfect 
it  is  improper  for  an  order  to  provide 
that  the  fund  in  question  remain  on 
deposit  in  the  bank  until  final  judg- 
ment. MeKeown  v.  Bank  for  Savings, 
26  Misc.  824,  56  N.  Y.  Supp.  1080; 
Faivre  v.  Un.  Dime  Sav.  Inst.,  36 
N.  Y.  St.  Eep.  79. 

33  Or  a  trust  company  may  be 
named.     N.  Y.  Gen.  Rules  No.  68. 

Where  defendant  is  a  savings  bank 
sued  for  a  deposit,  the  following  di- 
rection may  be  stipulated  for,  but  is 
erroneous  without  the  stipulation 
(MeKeown  v.  Bank  for  Savings, 
supra)  :  That  defendant  retain  the 
amount  claimed  in  the  summons  and 


complaint  herein,  principal  and  in- 
terest to  date,  the  same  to  be  held  by 
it  at  interest  at  the  rate  of  per 

cent,  per  annum,  subject  to  the  fur- 
ther order  of  this  court,  and  that  O. 
P.  be  substituted,  etc. 

34  An  order  is  erroneous  which  fails 
to  direct  the  payment  into  court  of 
the  accrued  interest.  Sibley  v.  Bq. 
Life  Ass.  Soc,  56  N.  Y.  Super.  Ct. 
274,  3  N.  Y.  Supp.  8,  15  Civ.  Pro.  316. 

3B  The  costs  of  the  action,  to  be 
taxed,  have  in  some  eases  been 
awarded,  but  this  is  unusual  except 
in  an  action  of  interpleader.  Lane  v. 
iJquit,  Life  Ass.  Soc,  102  App.  Div. 
470,  92  N.  Y.  Supp.  877. 

In  some  cases  the  costs  are  not  di- 
rected to  be  paid  out  of  the  fund,  but 
by  plaintiff.     See  Form  1154. 

36  Where  the  interpleaded  party  as- 
sented to  the  making  of  the  order,  he 
cannot  thereafter  raise  any  question 
of  the  plaintiff's  title  being  merely 
equitable.  See  Ilirsch  v.  Mayer,  165 
N.  Y.  236. 

3T  That  this  is  the  proper  practice, 
see  Sayer  v.  Beirne,  78  App.  Div.  491, 
79  N.  Y.  Supp.  696. 
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said  O.  p.  may  appear  and  plead  thereto  or  make  such  motion  as 
he  may  be  advised,  within  twenty  days  after  service  of  a  copy 
of  this  order,  with  notice  of  its  entry,  and  of  a  copy  of  said 
complaint;^®  that  if  the  said  O.  P.  does  not  appear  and  defend 
this  action  within  twenty  days  after  service  upon  him  of  a  copy 
of  this  order,  together  with  a  copy  of  the  complaint  herein,  and 
supplemental  complaint,  the  plaintiff  may  apply  ex  parte  on 
proof  of  such  default  for  an  order  that  the  money  so  deposited 
be  paid  over  to  him. 

[7/  the  original  defendant's  liability  is  evidenced  hy  a  writing, 
may  add:  3.  That  upon  entry  of  final  judgment  herein  the  plain- 
tiff surrender  and  deliver  up  to  said  Insurance  Company  the  said 
policy  of  insurance.]^* 

Eiiter:   \_signature  of  judge  hy  initials  of  name  and  title.] 

FORM  No.  1152. 
Another   Form;    discharging    defendant    without    determining    the   mode   of 

interpleading.40 

\_8vbstitute  for  paragraph  2  of  Form  1151 :]  That  said  con- 
testing parties  interplead  between  themselves  as  to  their  respec- 
tive claims  or  rights  in  said  fund,  and  that  such  proceedings  be 
had  thereupon  as  are  required  and  provided  for  by  the  usual  prac- 
tice of  this  court,  and  that  either  of  them  have  leave  to  apply  on 
the  usual  notice  for  the  further  order  of  the  court  in  this  behalf.*^ 

FORM  No.  1153. 
Another  Form;  as  in  foreclosure. 

\^As  in  Form  1151  to  the  *  at  end  of  paragraph  l.J 
2.  That  said  M.,  within  [ten]  days  from  the  service  of  this 
order  and  the  payment  of  said  money  into  court,  execute  and 
deliver  to  said  Y.  Z.,  in  due  form,  a  satisfaction-piece  of  the 
mortgage  mentioned  in  said  complaint  which  was  made  by  said 
M.  G.  and  J.  G.,  bearing  date  the  day  of  ,  19    , 

If  the  order  does  not  grant  leave,  38  McElroy  v.  Baer,  9  Civ.  Pro.  Eep. 

plaintiff    should    apply    for    leave    to  133,  3  How.  Pr.   (N.  S.)   340. 
serve  a  supplemental  complaint;  but  39 Lane  v.  Equitable  L.  Assur.  Sec, 

if    the    interpleaded    defendant    will  102   App.   Div.   470,   92  N.  Y.  Supp. 

admit  due  and  timely  service,  such  ad-  877. 

mission  will  obviate  necessity  of  leave.  40  On  awarding  an  interpleader  in 

Greenblatt    v.    Mendelsohn,    46    Misc.  equity,  the  court  may  determine  as  to 

.554,  92  N.  Y.  Supp.  963.  the  burden  of  allegation  and  proof. 

The  action  becomes  one  in  equity,  41  This  form  was  used  in  Green- 
in  which  the  court  must  dispose  of  blatt  v.  Mendelshon,  46  Misc.  554,  92 
the  subject  matter  upon  equitable  N.  Y.  Supp.  963,  and  the  subsequent 
principles.  See  Hirsch  v.  Mayer,  165  practice  in  the  action  carefully  re- 
N.  Y.  236.  Viewed. 
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to  said  M.,  to  secure  the  payment  of  the  sum  of  dollars, 

on  the  day  of  ,  19     ,  with  interest  thereon,  at  [five] 

per  cent,  per  annum  payable  semi-annually,  which  said  mortgage 
was  recorded  in  the  office  of  the  Kegister  of  Deeds,  of  the  County 
of ,  ,  on  the  day  of  ,  19     ,  in  Liber 

of  Mortgages,  page  ,  at  o'clock  and  minutes  in  the 

noon.     [In  New  York  County,  provide  also  for  a  delivery 
of  the  mortgage.']^^ 

3.  That  upon  production  to,  the  clerk  of  this  court  of  a  proper 
affidavit  that  said  deposit  has  been  made,  with  a  copy  of  this 
order,  and  the  exhibition  of  a  duplicate  receipt  for  said  deposit, 
the  notice  of  pendency  of  this  action  filed  on  the  day  of 

,19     ,  in  the  office  of  said  clerk,  be  by  him  cancelled  and 
discharged  of  record. 

Enter:   [signature  of  judge  hy  initials  of  name  and  title.] 

FOEM  No.  1154. 

Order    of    interpleader,    on    delivery    of    specific    property,    and    appointing 

receiver  therefor. 

[Title  {court  order)  and  recitals  according  to  the  case;  see  Form 
820,  p.  11T4.] 

OuDEEED,  I.  That  the  defendant  deliver  the  property  men- 
tioned in  the  complaint  herein  to  K.  C,  Esq.,  of  ,  who  is 
hereby  appointed  receiver  thereof.*^ 

II.  That  O.  P.,  of  ,  be  substituted  as  defendant  in  this 
action,  in  place  of  the  above-named  Y.  Z.,  who  shall,  upon  de- 
livery of  the  said  property  to  the  said  receiver  be  discharged 
from  all  liability  therefor,  either  to  the  plaintiff  or  to  the 
said  0.  P. 

III.  That  the  said  receiver  hold  the  said  property,  subject  to 
the  further  direction  of  this  court.  [Add  special  directions  if 
needed  as  to  bond,  income,  to  sell  or  rent,  etc.;  see  pp.  1029,  1037, 
1038,  etc.,  of  volume  7.] 

IV.  That  plaintiff  have  leave  to  serve,  within  days  after 
notice  of  this  order,  a  supplemental  complaint  upon  the  said  0. 
P. ;  and  that  the  said  O.  P.  plead  to  such  complaint  within  twenty 
days  thereafter. 

*2  Real  Property   Law,    §    270a,   as  for  a  delivery  to  a  receiver.      Pelham 

amended  in   1903,  requires  the  origi-  Hod  El.   Co.   v.   Baggaley,    12  N.   Y. 

nal  mortgage  to  be  filed  when  cover-  Supp.    218;    Wright,    etc.,    Works   v. 

ing  property  in  New  York  county.  N.    Y.   Kerosene,   etc.,   Co.,   44   Misc. 

43  If  the  plaintiff  has  replevied  the  580,  90  N.  Y.  Supp.  130. 
chattel,  there  should  be  no  direction 
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V.  That  if  the  plaintiff  neglect  to  serve  his  supplemental  com- 
plaint, the  defendant  Y.  Z.  may  apply  to  the  court  for  an  order 
dismissing  the  action,  and  that  the  said  property  be  delivered  by 
the  receiver  to  the  said  defendant  Y.  Z. ;  and  if  the  said  0.  P. 
neglect  to  ansvs^er  such  complaint,  if  served  as  herein  directed, 
the  plaintiff  may  apply,  on  notice,  for  an  order  that  said  property 
be  delivered  by  the  receiver  to  the  plaintiff. 

VI.  That  dollars  costs  be  allowed  to  the  said  Y.  Z.,  to 
be  deducted  by  him  out  of  the  fund  [or,  to  be  paid  by  the 
plaintiff,  and  allowed  to  him  in  case  of  his  final  recovery  of 
judgment]. 

Enter:   \_signature  of  judge  hy  initials  of  name  and  title,] 

FORM  No.  1155. 
Another  Form;  securities  to  be  delivered  to  a  trust  company. 

[Substitute  for  the  direction  to  pay:^  That  the  said  defend- 
ant The  M.  Co.,  deliver  to,  and  leave  with  The  Trust  Co.,  to 
the  credit  of  this  action  and  within  days  after  entry  of  this 

order,  the  certain  certificate  numbered  ,  bearing  date  the 

day  of  ,  19     ,  issued  by  the  E.  Co.,  a  corpora- 

tion organized  under  the  laws  of  the  State  of  ,  whereby  it 

was  certified  by  the  said  last  mentioned  corporation  that  W.  &  E. 
were  the  owners  of  shares  of  the  capital  stock  of  said 

last  mentioned  corporation,  such  certificate  to  be  retained  by  said 
Trust  Company,  subject  to  the  further  order  of  this  court. 

And  that  the  said  defeiLdant  The  M.  Co.  be  and  it  hereby  is 
discharged  from  all  liability  to  either  party  on  account  of  said 
certificate  upon  the  delivery  thereof  as  aforesaid. 

FORM  No.  1156.  ' 
Affidavit  to  obtain  order  that  the  plaintifis  in  two  causes  in  the  same  court 

interplead.4* 

[Title  of  court  and  hoth  actions.] 
[Venue.'] 

E.  P.  C,  being  duly  sworn,  says: 

I.  I  am  a  member  of  the  firm  of  C.  &  C,  and  one  of  the  de- 
fendants in  the  actions  above  entitled. 

•44  See  note  13  to  Form  No.  1144.  (which  could  be  waived)  will  not  de- 
Held,  in  Tynan  v.  Cadenas,  3  How.  feat  the  motion.      Grell  v.  Globe,  etc., 

Pr.   (N.  S.)  78,  error  to  deny  the  mo-  Ins.  Co.,  55  App.  Div.  612,  67  N.  Y. 

tion    on   this    affidavit,    citing   Balti-  Supp.  253. 

more,   etc.,   R.   R.   Co.   v.   Arthur,   90  If  actions   are   in   different  courts, 

N.  Y.  234.      Even  the  fact  that  the  proceed  as  in  note  13  to  Form  1144. 

moving   party   may   have    a    defense 


PAETIES. II.    CHANGES    AT    DEFENDANT'S    INSTANCE.       1473 

IT.  Each  action  is  brought  to  recover  the  price  of  certain  to- 
bacco, which  is  the  same  tobacco  in  each  case,  alleged  to  have 
been  sold  and  delivered  to  my  firm  by  the  plaintiff  in  each  action. 

III.  A  copy  of  the  verified  complaint  in  each  action  is  annexed 
to  this  affidavit.  The  debt  alleged  in  each  complaint  is  the  same 
debt.  The  action  in  which  J.  H.  T.  is  plaintiff  was  commenced 
by  the  service  of  a  copy  of  the  summons  and  complaint  on  the 

day  of  ,  19     .      The  action  in  which  J.  E.  II. 

and  another  are  plaintiffs  was  commenced  by  the  service  of  the 
summons  and  complaint  on  the  day  of  19     .     The 

defendants  have  not  answered  or  pleaded  in  either  action,  nor 
has  their  time  so  to  do  expired.  As  to  the  action  in  which  J. 
E.  H.  and  another  is  plaintiff,  it  will  expire  on  the  day  of 

As  to  the  action  in  which  J.  H.  T.  is  plaintiff,  it  will 
expire  on  the  day  of 

IV.  The  demand  by  each  of  the  said  plaintiffs  against  the  de- 
fendants is  made  without  collusion  on  the  part  of  the  defendants 
with  them,  or  either  of  them. 

V.  The  defendants  are  entirely  ignorant  of  the  rights  of  the 
adverse  claimants  to  the  purchase  price  of  said  tobacco,  and  ask 
therefore  that  the  said  plaintiffs  may  be  respectively  substituted 
in  the  place  and  stead  of  said  defendants  in  said  actions,  and 
that  they  may  be  discharged  from  liability  to  either  on  paying 
into  court  the  sum  of  dollars,  with  interest  on  the  sum  of 

dollars  from  the  day  of  ,  19     ,  and  on  the  balance 

of  dollars  from  the  day  of  ,  19     ,  the  amount 

of  the  debt. 

VI.  An  order  to  show  cause  is  asked  why  the  said  plaintiffs 
should  not  be  so  substituted  for  the  reason  that  the  defendants' 
time  to  answer  in  the  action  in  which  H.  is  plaintiff  expires  on 
the  inst.,  as  aforesaid.  No  previous  application  for  such  an 
order  has  been  made. 

[Jurat.  J  [Signature.] 

FORM  No.  1157. 

Order  to  show  cause  why  plaintiffs  in  two  causes  should  not  interplead.45 

[Entitle  in  hoth  actions  if  in  the  same  court.] 

[May  state  relief  thus:  why  the  plaintiffs  should  not  be  respec- 
tively substituted  in  the  place  and  stead  of  the  defendants  in  said 
actions,  and  why  the  defendants  should  not  be  discharged  from 
liability  to  either  plaintiff  on  paying  into  court  the  sum  of 

45  See  note  13  to  Form  No.  1 144. 
93 
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dollars,  with  interest  on  the  sum  of  dollars,    from   the 

day  of  ,  19     ,  and  on  the  balance  of  dollars 

from  the  day  of  >  19     ,  the  amount  of  the  debt,  and 

why  the  said  defendants  should  not  have  such  other  and  further 
relief  as  to  the  court  may  seem  just. 

And  it  is  further  Oedeked,  that  said  defendants'  time  to  answer 
each  of  said  complaints  is  hereby  extended  to  days  after  the 

determination  of  this  motion. 

Service  of  a  copy  of  this  order  on  the  attorneys  for  the  plain- 
tiffs in  said  actions  respectively  on  or  before  the  day  of 
,19     ,  to  be  sufficient. 

[Authentication,  see  Form  818,  p.  1173.] 


FORM  No.  1158. 

AfSdavit  to  obtain  order  in  nature  of  interpleader,  joining  a  rival  claimant, 

where  original  defendant  disputes  liability  in  whole  or  in  part.46 

\^As  in  Form  1144,  substituting  for  paragraph  IV. ■'\ 

IV.  That  the  respective  claims  of  said  plaintiff  and  said 
have  been  made  without  collusion  of  defendant  with  either  of 
them;  the  defendant  admits  an  indebtedness  to  either  plaintiff  or 
said  in  the  sum  of  dollars  only,  but  disputes  and 

denies  liability  for  the  further  sum  of  dollars  \_state  briefly 

the  ground  for  denying  liahility.'\ 

FORM  No.  1159. 
Affidavit  and  order  to  substitute  successor  of  public  officer  co-defendant. 

[Adapt  from  Forms  1132  to  1134.  J 

*8  Allowed  under  N.   Y.   Code   Civ.  This  added  portion  of  section  820 

Pro.,  §  820,  as  amended  in  1894.    The  applies  only  to  a  case  where  the  ques- 

order  to  be  entered  will  merely  join  tion  to   be   determined  is   as  to  the 

the  other  claimant  as  a  co-defendant,  right  of  the  rival  claimants  to  money 

and  direct  service  upon  him  of  a  sup-  or  property  in  the  hands  of  the  de- 

plemental    complaint,    and    may    be  fendant,  and  not  to  a  ease  where  the 

readily  adapted  from  Form  No.  1151.  right  of  each  one  of  the  claimants  to 

A  provision  in  the  order  discharging  recover  depends  upon  a  state  of  facts 

the   original  defendant,  upon  paying  which  does  not  affect  the  other  claim- 

into   court   the    portion   admitted,   is  ant.     See  Sullivan  v.  Crowe,  72  App. 

erroneous.      Jackson   v.   Knick.   Athl.  Div.  5,  76  N.  Y.  Supp.  98. 
Club,    49    App.    Div.    107,    62    N.    Y. 
Supp.  1109. 


PARTIES. II.     PEOCEEDmoS    TO    COME   IN. 


1475 


SECTION  III. 

PBOCEEDINGS  of  a  'IHIRD  PERSON  TO  COME  IN. 


FOEMS. 


I.  Substitution  op  a  thikd  person 

IN   PLACE   OF   ONE  NAMED  ON    THE 
BECORD   AS   A   PARTY. 

1160.  Affidavit  for  motion  on  behalf 
of  executor  or  administrator, 
heir,  devisee,  assignee,  re- 
ceiver, etc.,  to  be  substituted 
for  original  plaintiff  or  de- 
fendant. 

1161-1167.  Statements  aa  to  death,  or 
other  transfer,  suitable  to  be 
inserted  in  the  foregoing 
Form. 

1168.  Request    for    substitution    an- 

nexed to  affidavit  of  attorney 
or  agent. 

1169.  Affidavit  of  former  attorney  in 

corroboration  of  moving  affi- 
davit. 

1170.  Notice  of  motion  to  be  substi- 

tuted   for    a    party    already 
named  on  the  record. 

1171.  Order  to  show  cause  why  appli- 

cant   should    not    be    substi- 
tuted. 

1172.  —  substituting  applicant. 
1173-1184.  Special  directions  suitable 

to   be    inserted    in    foregoing 
Form. 


1185 


1186, 


1187. 


1188. 
1189. 
1190. 


1191. 

1192. 

1193. 

1194. 
1195. 


Order  substituting  infant  heir 
and  guardian  ad  litem  to 
prosecute  appeal  after  sole 
plaintiff's  death. 
Petition  by  receiver  for  leave  to 
be  substituted  for  a  party  in 
an  action  which  was  pending 
when  he  was  appointed. 

Affidavit  on  behalf  of  successor 
in  administration  or  trust,  to 
move  to  continue  action 
brought    by    his    predecessor. 

Notice  of  motion  thereon. 

Order  thereon. 

Motion  by  successor  in  office  to 
come  in  as  a  party  in  place 
of  his  predecessor. 

Affidavit  to  move  to  substitute 
indemnitor  as  defendant  in 
place  of  sheriff. 

Consent  of  indemnitors  to  be 
substituted. 

Order  to  show  cause  (or  notice 
of  motion)   thereon. 

Order  thereon. 

Order  for  severance. 


II.  Bringing  in  additional  pabtt  on 
HIS  own  application;  inter- 
vening.    See  p.  1492. 

I.  SUBSTITUTION  OF  A  THIRD  PERSON  IN  PLACE  OF  ONE  NAMED 
ON  THE  RECOHa)  AS  A  PARTY. 

FORM  No.  1160. 
Affidavit  for  motion  on  behalf  of  executor  or  administrator,  heir,  devisee, 
assignee,  receiver,  etc.,  to  be  substituted  in  place  of  original  plaintifi 
or  defendant.47 

I  Title  of  court  and  action.'] 
[Venue.'] 
E.  F.,  being  duly  sworn,  says: 

I.  That  he  was  the  attorney  for  the  plaintiff  [or,  the  defend- 
ant W.  X.]   in  the  above-entitled  action,,  and  has  been  retained 


«N.  Y.  Code  av.  Pro.,  §§  756-759. 
The  representatives  of  a  defendant 
deceased  may  move  under  this  statute 
as  well  as  those  of  a  plaintiff.  Pier- 
son  V.  Morgan,  44  Hun,  517. 


And  the  statute  extends  to  a  case 
where  both  parties  are  dead.  Hols- 
man  V.  St.  John,  90  N.  Y.  461. 
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herein  bv  and  appears  for  [name  of  applicanf]  below  named  [or 
otherwise  state  relation  to  the  cause  and  means  of  knowledge, 
unless  clearly  implied'\.  * 

II.  That  this  action  was  brought  by  said  A.  B.  against  said 
Y.  Z.  for  the  purpose  [here  state  nature  of  cause  of  action  suf- 
ficiently to  show  that  it  is  one  that  would  not  abate  by  deaih,*^ 
or  is  assignable,  etc.,  as  the  case  may  be;*^  and  if  at  issue  indicate 
defense.] 

III.  [State  death,  assignment  or  other  groiind  of  the  applicor 
tion;  see  following  Forms  1161-1167.]'"' 

IV.  [//  additional  grounds  of  relief  occurring  pending  the 
action,  on  which  the  representative  is  entitled  to  recover,  or  to 
predicate  an  additional  defense,  are  relied  on  as  ground  for  ashing 
leave  to  serve  supplemental  complaint^^  or  answer,  annex  and 
refer  to  copy  of  such  proposed  pleading.'] 

Y.  [State  situation  of  the  cause  at  the  time  of  the  death  or 
transfer,  and  nowf"^  and  if  order  to  show  cause  is  asked,  state 
as  on  p.  1172.] 

VI.   [If  extension    of  time  or  stay  is  asTced,  allege  merits,  etc., 

as  on  p.  1373.] 

[Jurat.]  [Signature.] 

[Annex  an  acknowledged  consent  of  representative  or  other 

party  to  be  substituted,  unless  the  affidavit  is  made  by  him.]^^ 

STATEMENTS  AS  TO  DEATH,  OR  OTHER  TRANSFER,  SUITABLE  TO  BE 
INSERTED  IN  THE  FOREGOING  FORM. 

FORM  No.  1161. 
Where  the  application  is  on  behalf  of  executor  or  administrator,  insert  in 

last  Form. 

III.   That  pending  said  action,  and  on  or  about  the  day 

of  ,  19     ,  said  A.  B.  died  at  ,  having  first  duly 

made  and  published  his  last  will  and  testament,  by  which  he 

48  See  pp.  1432,  1433.  is   suspended  until  continued  by  the 

*9  See  Vol.  I,  p.  504.  substitution     of     the     representative. 

BOA  receiver  has  no  absolute  right  Matter  of  \^enable,  104  App.  Div.  531, 

to    be    substituted    as    the    plaintiff.  93  N.  Y.  Supp.  1074. 
Fitzpatrick   v.    Moses,    34   App.    Div.  53  Order    of    substitution    reversed 

242,  54  N.  Y.  Supp.  426.  when  affidavit  vi^as  made  by  attorney 

Bi  As  in  De  Lisle  v.  Hunt,  36  Hun,  who    had    represented    the    deceased 

620.  party,  and  no  consent  of  representa- 

52  The  death   of  a   party   does   not  tive  annexed.      Wilson  V.  Harter,  57 

terminate  a  pending  reference,  but  it  App.  Div.  484,  68  N.  Y.  Supp.  116- 
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appointed  E.  F.,  of  ,  his  sole  executor;^*  that  said  will 

has  been  duly  proved,  and  letters  testamentary  thereon  [or,  died 
intestate,  and  that  letters  of  administration  on  his  goods,  chattels 
and  credits]  were  duly  issued  to  said  E.  F.  by  the  surrogate  of 
the  county  of  ,  on  the  day  of  ,  19     ,  and 

that  said  E.  E.  has  undertaken  the  execution  \_or,  administra- 
tion] thereof,  and  now  is  such  executor  [or,  administrator]. 

FORM  No.  1162. 
Application  by  assignee  of  representative  of  sole  plaintifi  deceased.cs 

[After  alleging  death,  qualification  of  representative,  etc.:] 
That  on  or,  about  the  day  of  ,  19     ,  the  said  executor 

[or,  administrator]  in  due  course  of  administration,  and  for  value, 
assigned  and  transferred  all  the  cause  of  action  and  demand,  and 
the  bond  and  mortgage  in  the  complaint  in  said  action  alleged,  to 
the  deponent,  who  is  now  the  sole  owner  thereof. 

FORM  No.  1163. 
The  same;  another  Form.Bs 

[After  alleging  death  and  qualification  of  representative:] 
That  said  estate  and  administration  has  been  settled  and  closed, 
and  by  assignment  duly  executed  by  all  parties  interested  therein, 
the  said  [name  of  assignee  applying]  has  become  and  now  is  the 
owner  in  his  own  right  and  individually  of  the  said  cause  of 
action  against  said  [defendants],  upon  which  the  above  entitled 
action  was  brought.  K'o  proceedings  have  been  taken  in  said 
action  by  any  party  to  revive,  continue  or  dismiss  it ;  but  it 
stands  at  issue  and  untried  as  above  set  forth;  and  all  the  said 
defendants  are  living, 

FORM  No.  1164. 
Application  by  heirs. 

That  pending  said  action  said  [name]  died  intestate  at   •  , 

on  or  about  the  day  of  ,  19     ,  and  leaving  this  de- 

ponent and  0.  B.,  his  only  children,  who  are  both  of  full  age  [or 

54  It  is  only  necessary  for  those  to  other  might  continue  the  suit  against 

join    to    whom    letters    testamentary  him.      McGregor    v.     McGregor,     .35 

have    been    granted,    and    who    have  N.  Y.  218. 

qualified.      N.    Y.     Code    Civ.    Pro.,  55  Sustained  by  Schlichter  v.  South 

§  1818;  Moore  v.  Willett,  2  Hilt.  522.  Brooklyn  Saw  Mill  Co.,  35  'Hun,  339. 

Formerly    the    rule    was    otherwise.  See,  also,  Form  No.  1123,  and  notes. 

Bodle  V.  Hulse,  5  Wend.  313.      In  a  56  Sustained  in  McLachlin  v.  Brett, 

suit  to   foreclose  a  mortgage,  where  2   Civ.  Pro.   Rep.    (Browne)    194,   14 

a  plaintiflf  in  foreclosure  died  leaving  Wkly.  Dig.  360. 

two  executors,  one  of  whom  was  the  See,  also.  Form  No.  1 123,  and  notes, 
mortgagor   defendant,    held   that  the 
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state  ages^''],  his  heirs  at  law,  and  as  such  they  inherited  all 
his  interest  and  estate  in  the  lands  which  are  the  subject  of  said 
action. 

FORlVi  No.  1165. 
Where  the  attorney  of  the  deceased  is  also  dead,  add: 

"That  H.  W.  E,.,  who  was  the  attorney  of  the  defendant  in  the 
above-entitled  action,  has  also  departed  this  life,  and  that  no 
attorney  has  been  substituted  of  record  in  his  place. 

FORM  No.  1166. 
Application  by  assignee  of  cause  of  action.58 

III.  That  pending  said  action  and  on  the  day  of  , 

19  ,  said  A.  B.,  plaintiff  in  said  action,  duly  assigned  and  trans- 
ferred [the  note]  in  the  complaint  mentioned,  for  a  valuable 
consideration,  to  this  deponent,  who  is  now  the  lawful  owner  and 
holder  thereof.®^ 

FORM  No.  1167. 
The  same;  another  Form.so 

III.  That  on  or  about  the  day  of  ,  19     ,  said 

A.  B.  executed  and  delivered  to  deponent  a  written  transfer  and 
aseignment,  for  his  own  use  absolutely,  of  the  claim  and  demand 
of  the  said  A.  B.  in  controversy  in  this  cause  [a  copy  of  which 
assignment  is  hereto  annexed]  ;  and  deponent  has  ever  since  been 
and  now  is  the  owner  thereof. 

57  As  to  guardians  ad  litem  for  in-  dition    of   substitution.      If  the  sole 

fants,  see  Vol.  I,  pp.  587-597.  plaintiff   is   dead,   a   counterclaim  of 

One  of  several  heirs  may  be  allowed  course  does  not  prevent  substitution 

to  continue  the  action  as  to  his  share.  of  his  executor  or  administrator,  and 

Van  Home  v.  France,  32  Hun,  504.  the  same  is  held  of  the  assignee  of  his 

As  to  when  the  widow  should  join,  executor  or  administrator.    Schliehter 

compare  Ash  v.  Cook,  3  Abb.  Pr.  389;  v.  South  Brooklyn  Saw  Mill  Co.,  35 

More  e.  Beyoe,  22  Hun,  20S.  Hun,  339. 

B8  Plaintiff's    general    assignee    for  See,  also.  Form  No.  1123,  and  notes, 

the  benefit  of  creditors,  by  an  assign-  59  An    assignment    pending    action 

ment  made  pending  the  action,  may  places  the  assignee  in  control  of  it,, 

cause  himself  to  be  substituted.    Law-  and    it    cannot   be   continued  by  the 

son  V.  Town  of  Woodstock,  37  Hun,  assignor  against  his  wishes.    Herach- 

352   {dictum).  field  v.  Fitzgerald,  157  N.  Y.  166. 

If  the   original   plaintiff   is   living,  60  Sustained  by  Schell  v.  Devlin,  82 

and  there  is  a  counterclaim  against  N.  Y.  333. 

him,  the  applicant  should  not  usually  Notice  of  the  motion  was  given  to 

be     substituted     for     the     plaintiff,  the  widow  and  next  of  kin.     This  was 

against  defendant's  objection,  because  held  unnecessary  in  Bennett  v.  Thomp- 

defendant  has  a  right  to  pursue  his  son,  76  Hun,  125,  27  N.  Y.  Supp.  565. 

original  debtor ;  but  in  a  proper  case  Contra,  McLaughlin  v.  Mayor,  etc,  8 

the  applicant  may  be  added,  or   the  Daly,  474,  58  How.  Pr.  105. 
court  may  require  security  as  a  con- 
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FORM  No.  1168. 
Request  for  substitution  annexed  to  affidavit  of  attorney  or  agent.ei 

To  the  Court. 

Upon  the  foregoing  affidavit  I  request  to  be  made   [plaintiff] 
as  therein  set  forth,  in  place  of  A.  B.  deceased. 
[Date.]  [Signature   of], 

Administrator,  etc.,  of 
[Acknowledgment  as  in  Form  822,  p.  1176.] 
[If  the  application  is  not  made  by  the.  attorney  for  the  former 
party,  it  may  be  desirable  to  obtain  and  annex  his  consent  to  sub- 
stitution, if  there  can  be  any  question  arising  upon  his  right  to 
a  lien.] 

FORM  No.  1169. 
AfiSdavit  of  former  attorney  in  corroboration  of  moving  affidavit.62 

[Title  of  court  and  cause.] 
[Yenue.] 

-A.-  T.,  of  ,  being  duly  sworn,  says  that  he  was  the 

attorney  of  A.  B.  in  his  lifetime,  in  the  action  mentioned  in  the 
annexed  affidavit;  and  that  the  said  action  was  commenced,  issue 
joined  therein,  and  was  pending  and  undetermined  at  the  time 
of  the  death  of  the  said  A.  B.,  as  stated  in  said  affidavit;  and 
that  Z.  T.,  of  ,  aforesaid,  is  the  attorney  of  the  said 

defendant  in  said  action. 

[Jurat]  [Signature.] 

FORM  No.  1170. 

Notice  of  motion  to  be  substituted  for  a  party  already  named  on  the  record. 

[Title  of  court  and  cause.] 

Please  take  notice,  that  on  the  annexed  affidavit  [or,  petition] 
of    M.    IST.,    verified    on    the  day    of  ,  19     ,    and 

on  the  [pleadings  and  proceedings]  in  this  cause,^^  the 
undersigned  will  move  the  court  at  a  Special  Term, 
to  be  held  at  the  county  court  house  [or,  city  hall],  in  , 

on  the  day  of  ,  19     ,  at  o'clock  in  the 

noon,  or  as  soon  thereafter  as  counsel  can  be  heard,  for  an  order 

61  The  court  may,  in  its  discretion,  62  Suitable  where  the  main  affidavit 

act  on  appearance  by  attorney  in  all  is  by  the' applicant, 

ordinary  cases   at  least  without  per-  63  This    is    one    of   the    exceptional 

sonal  request   (see   Cox  v.  James,  45  eases  in  which  it  may  be  proper  to 

Law  Times  Rep.   (N.  S. )    (Q.  B.  Div.)  move   "on   all   the   proceedings   in   a 

471),    except    perhaps    in    ejectment.  cause."      Compare  Vol.  I,  p.  95,  and 

See  Vol.  I,  p.  511.     If  request  is  pre-  p.  224. 
seiited,  as   is  the   practice,   it  should 
be  acknowledged.         See  note   53  to 
Form  No.  1160. 
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directing  that  [name  of  applicant,  and,  if  he  is  to  appear  in  an 
official  or  trust  capacity,  indicate  it  by  adding,  as  supervisor  — 
or,  as  executor  of  —  etc.,  as  the  case  may  he]  be  substituted  as 
plaintiff  [or,  defendant]  herein,  in  the  place  of  [name  of  dece- 
dent or  predecessor] .  [May  add  —  or  directing  that  the  said  — 
name  of  applicant — be  joined  as  a  plaintiff — or,  defendant  — 
in  this  cause.]  And  that  the  summons  and  complaint  be  amended 
accordingly  [or,  and  that  said  have  leave  to  file  and  serve 

the  amended  summons  and  amended  —  or,  supplemental  — 
complaint,  of  which  a  copy  is  annexed],  and  that  the  action  con- 
tinue, without  prejudice  to  the  proceedings  already  had  [if  other 
relief  is  desired,  state  it;  see  Forms  1171—1184],  and  for  such 
other  and  further  relief  as  may  be  just. 

[Date]  [Signature  and  office  address  of], 

Attorney  for  [moving  party]. 
To   [address], 

Attorney  for    [all  who   have  appeared,^  and  any  others 
having  an  interest^]. 

FORM  No.   1171. 

Order  to  show  cause  why  applicant  should  not  be  substituted  for  a  party 
already  named  in  the  record. 

[Title  as  in  Forrh  819  or  820,  omitting  the  matter  in  brachets 
following  the  f ;  and  substituting  for  the  italic  clause  between 
the  t  and  the  ^,  statement  of  relief  as  in  last  Form;  or  thus:] 
directing  that  this  action  may  be  revived  and  continued  against 
the  above-named  defendant,  by  and  in  the  name  of  C.  C,  as 
successor  in  interest  [or,  as  executor,  etc.]  of  the  above-named 
plaintiff,  deceased;  that  the  complaint  and  answer  heretofore 
served  herein  stand  as  the  pleadings  in. said  action  as  so  continued; 
with  such  suggestion  or  amendment  on  the  record  as  to  change  of 
parties  plaintiff  as  may  be  made  in  said  order,  unless  the  court 
shall  deem  it  necessary  to  serve  a  supplemental  complaint  herein, 
in  which  case  that  the  date  of  issue  remain  the  same  as  hereto- 
fore, to  wit:  ,  19  .  And  that  A.  T.,  of  , 
,  be  substituted  as  the  attorney  for  the  plaintiffs 
in  the  place  and  stead  of  B.  T.,  attorneys  for  said  deceased 
plaintiff. 

64  White  V.  Buloid,  2  Paige,  475;  Sterling,  13  How.  Pr.  405.  But  com- 
Douglass  V.  Sherman,  id.  358.  But  pare  Vol.  I,  p.  87. 
where  the  surviving  defendants  have  66  As,  for  instance,  one  who  is  heir, 
no  interest  in  the  question,  and  would  but  does  not  join  in  application  of  a 
have  no  right  to  resist  the  motion,  co-heir;  and  the  attorney  of  a  de- 
notice     is    unnecessary.      Gordon    ».  ceased  party,  if  he  may  have  a  lien. 
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[If  other  relief  he  desired,  specify  it.  See  last  Form  and 
Forms  1172-1184.J 

[And  in  the  meantime,  and  until  the  decision  of  this  motion, 
let  all  proceedings  on  the  part  of  the  -defendant  be  stayed.] 

_  Service  of  a  copy  of  this  order,  and  the  annexed  papers  {may 
direct  on  whom,  and  how},  on  or  before  ,   19        shall 

be  sufficient. 

[Authentication  as  in  Form  818,  p.  1173.J 

FORM  No.  1172. 
Order  substituting  applicant  for  a  party  already  named  on  the  record. 

[Title    {court   order)    and  recitals  according  to   the   case.      See 
Form  820,  p.  1174.] 

Oedeeed,  that  the  said  C.  D.  [as  executor  of  the  last  will  and 
testament  of  A.  B.,  deceased]  be  and  he  is  hereby  substituted  as 
[plaintiff]  in  this  action  in  the  place  of  the  said  [name],  and  * 
[that  the  title  of  the  proceedings  herein  be  amended  accord- 
ingly,"" and]  that  the  said  action  be  continued  by  [or,  against] 
and  in  the  name  of  the  said  C.  D.  [as  such  executor],  without 
prejudice  to  the  proceedings  already  had  in  this  action"'^  [or  other- 
wise, as  in  next  Forms.']^ 

Enter:   [signature  of  judge  hy  initials  of  name  and  title.] 

SPECIAL  DIRECTIONS  SUITABLE  TO  BE  INSERTED   IN  FOREGOING 

FORM. 

FORM  No.  1173. 
Leave  to  answer. 

That  he  have  leave  to  appear  and  answer,  and  to  defend  the  ac- 
tion, provided  he  so  answer  within  days  from  the  day 
of                ,19       [or,  from  the  service  of  this  order]. 

66  The  court  may,  in  its  discretion,  be  inserted  in  the  order  of  continu- 
order  an  amendment  of  the  pleadings  ance  allowing  or  directing  the  sub- 
on  such  a  motion.  Smith  v.  Zalinski,  stituted  plaintiff  to  amend  the  com- 
94  N.  Y.  519.  plaint,    or    to    file    a    supplemental 

If  the  order  is  a  mere  formal  sub-  complaint,  so  that  his  interest  in  the 

stitution,  entering  and  filing  the  order  property  in  controversy  may  be  prop- 

and  annexing  it  to  the  judgment  roll  erly  litigated  in  the  action, 

is  enough.  07  Moore  v.  Hamilton,  44  N.  Y.  666 ; 

If  allegations  of  devolution  of  title  Kreiseher  v.  Haven,  23  Wlily.  Dig.  66. 
are  necessary  as  matter  of  pleading,  Compare  Matter  of  N.  Y.,  Lacka- 
serviee  of  pleadings  should  be  pro-  wanna,  etc.,  R.  R.  Co.,  26  Hun,  194. 
vided  for.  Seear  v.  Lawson,  29  Wkly.  68  Terms  cannot  be  imposed  on  sub- 
Rep.  45.  stituting    the    successor    in    interest 

If  contest  by  pleading  is  necessary  after  death  of  the  party.     Van  Loan 

as  to  the  right  of  the  alleged  repre-  v.  Squires,  51' Hun,  360,  4  N.  Y.  Supp. 

sentative  to  succeed,  a  clause  should  371. 
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FORM  No.  1174. 
Clause  requiring  appearance. 

That  on  said  C  D.  causing  a  notice  of  appearance  for  him- 
self herein  to  be  given  to  plaintiff's  attorney  within  days 
from  the  entry  of  this  order,  a  copy  of  the  complaint  as  amended 
be  served  upon  his  attorney  within  twenty  days  thereafter,  and 
the  cause  thereupon  proceed  in  like  manner  as  if  said  C.  D.  had 
been  originally  made  a  party-defendant  herein. 

FORM  No.  1175. 
Answer  to  stand,  but  with  leave  to  amend. 

That  the  answer  of  the  said  Y.  Z.  be  deemed  the  answer  of 
the  said  W.  X.,  as  administratrix  as  aforesaid,  with  leave  to  the 
said  W.   X.  to  serve  an  amended  answer  within  days 

after  service  of  this  order,  if  so  advised. 

FORM  No.  1176. 
Order  that  amendment  he  deemed  to  have  been  made. 

That  the  complaint  in  this  action  be  taken  and  considered 
as  amended  by  substituting  the  name  of  J.  E,.  as  sole  executrix 
under  the  last  will  and  testament  of  J.  K.,  deceased,  in  the  place 
of  J.  R.,  as  plaintiff,  and  also  adding  the  following  clauses  to  said 
complaint : 

That  upon  the  day  of  ,  19     ,  the  said  J.  -E.  died, 

leaving  a  last  will  and  testament. 

That  on  or  about  the  day  of  ,  19     ,  said  will  was 

duly  admitted  to  probate  by  the  surrogate  of  the  county  of  , 

and  on  said  day  letters  testamentary  were  duly  granted  and  issued 
to  this  plaintiff,  as  sole  executrix  thereof,  and  plaintiff  has  ever 
since,  and  is  now^  performing  her  duties  as  such  executrix. 

And  that  said  complaint  be  taken  and  considered  as  amended, 
by  inserting  in  the  place  of  the  word  "  plaintiff,"  wherever  it 
occurs,  the  words  "  one  J.  R." 

FORM  No.  1177. 
Leave  to  make  supplemental  complaint. 

^Insert  or  substitute  at  the  *  in  Form  1172:]  — with  leave  to 
said  [name  of  applicanf]  to  file  and  serve  the  amended  summons 
and  the  supplemental  complaint  above  mentioned"'*  within 
days  after  service  of  this  order. 

G9  De  Lisle  v.  Hunt,  36  Hun,  620,  profits  in  eiectment,  although  the  in- 
allowing  supplemental  complaint  by  testate's  estate  terminated  by  her 
administrator   to   recover    rents    and      death. 
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FORM  No.  1178. 
Condition  that  supplemental  pleading  be  made. 

[Insert  or  substitute  in  Form  1172 :]  This  order  is  made  upon 
condition  that  said  [^name']  files  and  serves  a  supplemental  com- 
plaint [or,  answer]  within  days  after  service  of  this  order.™ 

FORM  No.  1179. 
Conditions  as  to  security.71 

This  order  is  made  on  condition  that  the  plaintiff  gives  security 
for  costs  within  days  after  service  of  a  copy  of  this  order, 

in  the  sum  of  dollars. 

FORM  No.  1180. 
Direction  to  answer. 

This  order  is  made  on  condition  that  said  [applicant]  serve 
a  verified  answer  herein  within  days. 

FORM  No.   1181. 
Saving  clause  as  to  attorney. 

But  said  [name  of  applicant]  shall  make  no  change  of  attorney 
of  record  for  the  [plaintiff;  if  receiver,  may  add:  nor  of  coun- 
sel] in  the  conduct  of  the  cause,  unless  upon  application  to  the 
court,  and  upon  showing  satisfactory  cause  therefor.''^ 

FORM  No.  1183. 
Direction  to  enter  nunc  pro  tunc.73 

That  this  order  be  entered  nunc  pro  tunc,  as  of  the 
day  of  19     . 

FORM  No.  1183. 
As  to  evidence. 

That  the  evidence  already  taken  in  the  cause  stand  as  the  evi- 
dence in  the  cause  so  continued.    See  Form  No.  1172,  note  66. 

TO  The  court  may  require  the  appli-  307.  Or  a  substitution  may  be  ex- 
cant  to  make  a  supplemental  pleading  pressed  to  be  witnout  prejuaice  to  the 
if  justice  entitles  the  adverse  party  lieu  of  the  attorney,  and  that  he  shall 
to  take  issvie  on  the  applicant  s  right.  be  continued  as  plaintiff's  attorney 
Smith  V.  Zalinski,  94  N.  Y.  519.  until   his  lien  is  satisfied.  '  Edwards 

71  See  Knoch  v.  Funke,  28  Abb.  v.  City  of  Watertown,  23  Wkly.  Dig. 
N.  C.  240,  19  N.  Y.  Supp.  242.  230. 

72  Matter  of  Wilds,   6   Abb.   N.   C.  73  See  Vol.  I,  p.  242. 
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FORM  No.  1184. 
Direction  as  to  date  of  issue  oi  retaining  position  on  calendar. 

That  issue  shall  be  of  the  day  of  ,  19     . 

[Or,  that  this  case,  JSTo.  on  the  general  calendar  of  issues 
of  fact,  retain  the  place  upon  such  calendar  which  it  now  occupies, 
and  that  the  proceedings  had  upon  the  amended  [or,  supple- 
mental] pleadings  shall  not  affect  the  place  of  the  case  upon 
such  calendar  or  render  necessary  the  service  of  a  new  notice 
of  trial.]'* 

FORM  No.  1185. 

Order  substituting  infant  heir  and  guardian  ad  litemTS  to  prosecute  appeal 
after  sole  plaintiff's  death. 

At  a  Special  Term  [etc.,  as  in 
Form  No.  820,  p.  1174]. 

[Title  of  cause.] 

On  reading  and  filing  the  petition,  duly  verified,   dated  the 
day  of  ,  19     ,  of  S.  H.  M.,  infant  son  of  the 

plaintiff  in  this  action,  from  which  it  appears  that  said  plain- 
tiff died  on  the  day  of  ,  19  ,  leaving  said  S.  H. 
M.  his  sole  heir-at-lav/  [or,  leaving  a  last  will  and  testament,  by, 
which  he  devised  the  lands  affected  by  this  action  to  said 
petitioner],  and  praying  that  J.  M.  G.,  the  attorney  for  the 
said  plaintiff,  may  be  appointed  the  guardian  ad  litem  or  next 
friend  of  the  petitioner,  to  continue  his  action,  and  prosecute 
the  appeal  herein,  in  the  name  and  on  behalf  of  said  petitioner; 
together  with  the  consent  of  the  attorneys  for  the  defendant: 

Oedeeed,  that  the  said  J.  M.  G.  be  and  he  is  hereby  appointed 
the  guardian  ad  litem  or  next  friend  of  the  said  S.  H.  M.,  to 
continue  this  action  and  prosecute  the  appeal  therein,  and  that 
said  action  and  the  appeal  therein  stand  continued  in  the  name  of 
s,<)id  S.  H.  M.  by  said  J.  M.  G.,  as  his  said  next  friend  or  guardian 
ad  litem. 

Enter:  [signature  of  judge  by  initials  of  name  and  title.] 

1*  Section  723,  as  amended  in  1900.  TB  See  Vol.  I,  p.  587. 
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FOEM  No.  1186. 

Petition  by  receiver  for  leave  to  be  substituted  for  a  party  in  an  action 
which  was  pending  when  he  was  appointed.76 

[Name  of  court.] 


Title  of  cause  in  which  he 
was  appointed. 


Title  of  cause  in  which  he  I 
ashs  substitution.  j 

To  the  Court  of 

The  petition  of  R.  O.  shows: 

I.  That  by  order  in  the  first  above-named  cause,  made  and 
entered  the  day  of  last,  your  petitioner  was  duly 
appointed  receiver  of  [briefly  indicating  whaf}. 

[Or  where  appointed  in  supplementary  proceedings:]  I.  That 
on  the  day  of  ,  19     ,  upon  application  duly  made 

by  M.  'N.,  a  judgment-creditor  of  the  above-named  A.  B.  in  pro- 
ceedings supplementary  to  execution,  your  petitioner  was,  by  the 
order  of  Hon.  ,  one  of  the  justices  of  the  Supreme  Court 

[or,  county  judge  for  the  county  of  ],  duly  appointed 

receiver  of  the  property  of  said  A.  B. 

II.  That  thereafter  your  petitioner  duly  qualified  as  such,  and 
entered  on  his  duties  as  such,  and  now  is  such  receiver. 

III.  [Allege  pendency  and  nature  of  action;  and  of  defense, 
if  at  issue;  and  coridition  of  cause,''''  and  other  matters,  as  in 
Form  1160]. 

T6  Matter   of   Wilds,    6    Ibb.   N.   C  tution   as   well   as   the   fact  of   leave 

307.  As  to  receiver's  petition  for  in-  granted.     The  latter  allegation  is  not 

structions,  see  page  1107  of  Vol.  I.  essential,  for  the  receiver  may  apply 

A  trustee  in  bankruptcy  should  ob-  on    his    own    responsibility    without 

tain    leave    from    the    Federal    court  leave. 

before  moving  to  be  substituted.     See  As  to  the  right  to  proceed  in  the 

Hahlo  V.  Cole,  112  App.  Div.  636,  98  name  of  his  debtor,  see  Phoenix  Ware- 

N.  Y.  Supp.  1049.  housing  Co.  v.   Badger,  6  Hun,  293 ; 

The    above     Form     is    appropriate  Ross  v.  Wigg,  100  N.  Y.  243;  Matter 

where  the  appointment  of  the  receiver  of  Lansing,  17  Wkly.  Dig.  288. 

was  in  the  same  court  as  the  action  As  to  how  far  bound  if  not  substi- 

in  which   substitution   is   asked.     If  tuted,  see  Spencer  v.  Berdell,  45  Hun, 

they   are   in   different   courts,   entitle  179;    People    v.    Knickerbocker,    etc., 

petition  in  the  first  court  and  cause,  Ins.  Co.,  43  id.  574;  Piatt  v.  Ashman, 

and  ask  leave  there.     After  leave  is  32  id.,  230;  Mount  r.  Manhattan  Co. 

granted,  move  in  the  second  court  and  (N.  .J.,  May;  1887),  8  Centr.  Rep.  573. 

cause,   to   be   substituted,   on   an  affl-  77  If  collusion  between  the   parties 

davit  alleging  the  grounds  for  substi-  be  relied  on,  allege  evidence.     A  gen- 
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Whekefoee    your    petitioner    asks    leave    to    prosecute    [or, 
defend]''*  said  second  above  entitled  cause,  and  that  for  that  pur- 
pose he  be  substituted  as  plaintiff  [or,  defendant]  in  place  of  said 
[name],  and  for  such  other  or  further  relief  as  may  be  just. 
[Date.]  [Signature.] 

[Verification  as  in  Form  821,  p.  11Y5.] 
[Notice  of  presentation   or  order  to   show   cause,  see   Vol.  I, 

pp.  322,  323.J 

FORM  No.  1187. 

Affidavit   on  behalf   of   successor   in   administration   or  trust,   to   move  to 
continue  action  brought  by  his  predecessor.79 

[As  in  Form  1160,  to  the  *.] 

II.  That  this  action  was  brought  by  A.  B.  and  C.  D.  as  [execu- 
tors of  and  trustees  under  the  will  of  M.  N.,  deceased]  for  the 
purpose  of  [state  ohject  and  nature  of  action]. 

III.  [State  condition  of  cause,  death,  etc.,  as  thus:]  That  said 
action  being  at  issue  on  the  pleadings,  the  same,  and  all  the  issues 
therein,  were,  by  order  made  ,  19  ,  referred  to  E.  T.,  Esq., 
as  referee  to  hear  and  detrmine  the  same. 

IV.  That  while  the  trial  of  said  action  was  pending  before  the 
referee,  and  on  or  about  the  day  of  ,  19  ,  the  said 
A.  B.  died,  and  that  said  action  was  continued  by  the  said  C.  D., 
as  sole  surviving  executor  of  and  trustee  under  said  will,  until  on 
or  about  the  day  of  ,  19  ,  when  he  also  died, 
leaving  the  said  suit  undetermined. 

V.  That  by  a  decree  of  the  surrogate  of  county,  duly 
made  at  a  surrogate's  court,  held  in  and  for  the  said  county  of 

,  in  the  village  of  ,  on  the         day  of  , 

19     ,  deponent  was  duly  appointed  administrator  with  the  will 

eral  allegation  upon  information  and  a  receiver  of  the  property  of  the  de- 
belief,  without  stating  any  fact  or  the  fendant,  not  being  a  party  to  the  con- 
sources of  information,  is  insufficient;  tract,  should  not  be  allowed  to  come 
and  an  order  granting  such  petition  in  as  a  party  defendant. 
against  a  positive  denial  by  plaintiflfs  Honeggar  v.  Wettstein  (above 
is  erroneous.  Honegger  i\  Wettstein,  cited) . 
l.-?  Abb.  N.  C.  .393,  94  N.  Y.  252.                  Especially  not  to  be  substituted  for 

78  Or  to  defend  said,  etc.,  action  so  a  defendant  against  the  objection  of 

far   as   necessary   for    the   protection  plaintiff    seeking   to   recover   against 

of  the  fund  of  which  he  is  receiver.  the  defendant.   Eoss  v.  Wigg,  100  N.  Y. 

See  Honegger   v.   Wettstein,  supra.  243.     Compare  note  58  on  p.  1478. 

As  a  general  rule,  in  an  action  for  ra  Sustained  by  Wood  v.  Flynn,  30 

a  mere  money  judgment  on  a  contract,  Hun,  444. 
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annexed  of  the  goods,  chattels,  and  credits,  which  were  of  the  said 
M.  ]Sr.,  deceased,  and  testamentary  trustee  of  the  estate  of  the  said 
deceased;  and  that  thereafter  he  duly  qualified  as  such  adminis- 
trator with  the  will  annexed,  and  letters  of  administration  were, 
on  the  day  of  ,  19     ,  duly  issued  to  him. 

VI.  That  further,  by  an  order  of  the  Supreme  Court,  made  at 
a  Special  Term  thereof,  held  at  the  court  house  in  ,  in 

the  county  of  ,  on  the  day  of  ,  19     ,  the 

said  E.  F.  was  duly  appointed  successor  trustee  under  the  will  of 
said  M.  ISr.,  deceased,  in  the  place  and  stead  of  the  executors 
therein  named,  duly  vesting  him  as  such  trustee  with  the  trust 
estate  funds,  property  and  securities,  and  the  powers  heretofore 
vested  in  said  executors  as  trustees  under  said  will.®" 

[If  an  order  to  show  cause  is  asked,  state  as  required  by  the 
rule.    See  p.  1172.] 

[Jurat.  ]  [Signature.] 

FORM  No.  1188. 

Notice  of  motion  (on  order  to  show  cause)  to  substitute  successor  in  admin- 
istration or  trust,  to  continue  action  brought  by  his  predecessor.si 

[Move  the  court  {see  pp.  1171,  1173),  stating  relief  thu^:~\  for 
an  order  that  E.  F.  Esq.,  who  has  been  appointed  administrator 
with  the  will  annexed  and  sole  successor  trustee  to  execute  the 
trusts  created  in  and  by  the  last  will  and  testament  of  M.  IST.,  de- 
ceased, be  substituted  as  plaintiff  in  this  action  in  the  place  and 
stead  of  the  executors  and  trustees  named  and  appointed  in  the 
said  will,  who  are  now  deceased,  and  that  this  action  be  continued 
in  the  name  of  the  said  E.  F.  as  administrator  with  the  will  an- 
nexed and  successor  trustee  as  aforesaid,  and  for  such  other  [eic.]. 

FORM  No.  1189. 
Order  substituting  successor  in  administration  or     trust,  to  continue  action 
brought  by  his  predecessor.82 

[Title    (court  order)   and  recitals  according  to  the   case.     See 
Form  820,  p.  1174.] 

Oedeeed,  1.  That  E.  F'.,  as  administrator  of  M.  'S.,  deceased, 
with  the  will  annexed,  and  as  successor  trustee  under  said  will,  be 

80  In  some  cases,  where  a  testamen-  si  Sign  notice  as  attorney  for  the 

tary  trust  involves  both   realty   and  applicant   named,   and    serve    on   the 

personalty,  appointment  of  a  suecea-  attorneys   of  all    living   parties   who 

sor  in  the  Surrogate's  Court,  by  vir-  have  appeared. 

tue    of    the    general    jurisdiction    to  82  The    question    of    right    to    con- 

issue  letters,  and  also  in  the  Supreme  tinue  the  action,  if  not  raised  on  the 

Court  by   virtue   of   the   statute   de-  motion,    is    concluded,    and   then   the 

volving  trusts  on  the  Supreme  Court,  order    need   not   provide   for    supple- 

is  desirable  to  avoid  doubt.  mental  pleading. 
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and  he  is  hereby  substituted  as  plaintiff  in  this  action,  in  place  of 
A.  B.  and  C.  D.,  the  executors  and  trustees  appointed  in  and  bj 
the  said  will,  who  are  now  deceased,  and  that  this  action  be 
continued  in  the  name  of  the  said  E.  F.  as  administrator  with  the 
will  annexed  and  trustee  as  aforesaid,  as  sole  plaintiff  in  said 
action. 

2.  That  the  name  of  said  E.  F.  as  aforesaid  be  substituted  in 
the  place  and  stead  of  A.  B.  and  0.  D.,  now  deceased,  upon  the 
record  herein,^'  and  that  the  pleadings  herein  and  the  proceedings 
and  evidence  already  had  and  taken  in  the  cause  stand  as  the 
pleadings,  proceedings  and  evidence  in  the  cause  hereby  revived 
and  continued  as  aforesaid.** 

Enter:   \_signature  of  judge  hy  initials  of  name  and  title.] 

FORM  No.  1190. 

Motion  by  a  successor  in  office  to  come  in  as  a  party  in  place  of  his 

predecessor. 

[Adapt  from  Forms  1132  to  1134.J 

FORM  No.  1191. 

Affidavit   to    move    to   substitute   indemnitors,    upon   their   application,  as 
defendants  in  place  of  sherifi.85 

[Title  of  court  and  action.] 
[Venus.] 

M.  G.,  being  duly  sworn,  says:    I.  That  on  or  about  the 
day  of  ,  19     ,  an  action  was  commenced  in  the 

Court  of  this  State,  wherein  C.  D.  was  plaintiff  and  W.  X.  was 
defendant ;  and  that  deponent  was  the  attorney  for  plaintiff  in  said 
action. 

II.  That  on  or  about  the  day  of  ,  19     ,  an  attach- 

ment was  duly  issued  in  said  action  to  Y.  Z.,  the  sheriff  of  the 
county  of  ,   the   defendant  in  this   action,   against  the 

property  of  the  said  W.  X. ;  that  the  defendant  as  such  sheriff 
duly  levied  on  property  belonging  to  said  W.  X.  under  and  by 
virtue  of  said  attachment  [or  allege  judgment  and  execution  in 
nice  manner]. 

83  This   direction  is   not   important  But  a  provision  requiring  the  court 

where  the  title  to  real  property  is  not  to  substitute  the  indemnitors  on  the! 

affected.  application   of   the    sheriff   was  "con- 

8<  Sustained  in  Wood  v.  Flynn,  30  demned  as   unconstitutional  in  Levy 

Hun,  444.  r.  Dunn,   ICO  N;  Y.  504,  since  which 

85  Sustained    as    constitutional    by  time     the     lesislature    has    amended 

Hein  v.  Davidson,  96  N.  Y.  175,  and  §  1421  by  substituting  a  discretionary 

Hessberg  v.  Riley,  91  N.  Y.  377,  under  provision     for     substitution    on    the 

N.  Y.  Code  Civ.  Pro.,  §§  1421-1425.  sheriff's  application. 
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III.  That  A.  B.,  the  plaintiff  in  the  present  above-entitled 
action,  claimed  said  property,  and  thereupon,  and  before  the 
commeneeinent  of  the  present  action,  M.  JST.  and  O.  P.,  of  , 
duly  executed  and  delivered  on  behalf  of  the  plaintiff  in  said  action 
against  said  W.  X.,  a  bond  to  said  sheriff  to  indemnify  him  for 
any  loss  that  he  might  sustain  by  reason  of  the  levy  under  said 
warrant  of  attachment,  of  vyhich  bond  a  copy  is  annexed  hereto. 

IV.  That  A.  B.,  has  brought  the  present  action  against  Y.  Z. 
as  sheriff,  etc.,  because  of  the  said  levy  and  the  said  indemnitors, 
M.  IST.  and  O.  P.,  desire  to  be  substituted  as  defendants  in  this 
action  in  place  and  stead  of  Y.  Z.,  the  present  defendant  herein. 
That  said  indemnitors  are  solvent,  and  able  to  answer  fully  to 
plaintiff  for  such  damages  as  he  may  be  awarded  in  this  action, 
if  any.»« 

.  v.  Deponent  asks  an  order  to  show  cause,  because,  as  he  is 
informed  and  believes  [the  plaintiff  has  noticed  the  cause  for 
trial  for  the  term,  and  deponent  fears  that  should  the 

same  be  reached  plaintiff  will  press  on  the  trial]. 

VI.  That  no  previous  application  [eic;  see  p.  1172]. 

[Jurat.]  ISignature.] 

\_Attach  consent  of  indemnitors.] 

FORM  No.  1192. 
Consent  of  indemnitors  to  be  substituted.ST 

\Title  of  court  and  action.] 

The  undersigned  M.  N.  and  O.  P.,  the  sureties  on  the  bond  of 

indemnity  given  to  Y.  Z.  as  sheriff  of  the  [city  and]  county  of 

,  in  an  action  in  which  C.  D.  was  plaintiff  and  W.  X. 

was  defendant,  do  hereby  consent  to  .be  made  defendants^*  in  this 

action  in  the  place  and  stead  of  Y.  Z.,  the  defendant  above  named. 

[Date.]  [Signature.] 

[Achnowledgment  as  in  Form  822,  p.  1176.] 

86  N.  Y.  Code  Civ.  Pro.,  §  1423.  defendant  instead  of  a  consent  to  be 

87  Required  by  N.  Y.  Code  Civ.  Pro.,  defendants,  is  perhaps  informal,  espe- 
§  1422.  cially  where  there  were  several  levies, 

88  A  separate  consent  of  each  to  be  etc.    Hayes  v.  Davidson,  98  N.  Y.  19. 
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FORM  No.  1193. 

Order  to  show  cause  (or  notice  of  motion)  why  indemnitors  should  not  be. 

substituted  as  defendants  in  place  of  sheriff. 

[Title,  etc.,  as  in  other  cases;  see  pp.  1171,  1173,  stating  relief 
as  thus:}  substituting  M.  ~N.  and  O.  P.  as  defendants  in  the  place 
and  stead  of  Y.  Z.,  the  defendant  above  named,  and  releasing 
said  Y.  Z.  from  any  further  liability  herein,  and  for  such  other 
and  further  relief  as  may  be  just;  and  until  [  days  after]  the 

determination  of  this  motion,  let  all  proceedings  on  the  part  of 
the  plaintiff  be  stayed. 

Service  of  a  copy  of  this  order  to  show  cause  and  the  accom- 
panying papers  on  the  attorneys  for  the  respective  parties  hereto, 
on  or  before  ,19     ,  shall  be  deemed  sufficient  service. 

[For  authentication  of  order  to  show  cause,  see  Form  818.] 

FORM  No.  1194. 

Order  substituting  indemnitors  for  sheriff.89 

[Title  (court  order)  amd  recitals,  according  to  the  case;  see  Form 

820,  p.  1174.] 

Oedeeed,  1.  That  M.  E".  and  O.  P.,  of  ,  be  and  they 

are  hereby  substituted  as  defendants  in  this  action,  in  the  place 
of  Y.  Z.,  defendant  above  named  [may  add  conditions  as  thus: 
upon  condition  that  "within  five  days  after  service  of  a  copy  of  this 
order,  said  M.  IST.  and  O.  P.  give  to  the  plaintiff  a  bond,  with  two 
sufficient  sureties,  to  justify  if  required,  to  pay  any  judgment 
which  plaintiff  may  finally  recover  herein,  and  adopting  all  stipu- 
lations already  entered  into,  by  the  parties  in  this  cause,  and 
agreeing  to  the  same  preference  as  if  the  action  had  remained 
in  its  present  condition,  and  such  preference  is  thereupon  accorded 
by  the  court;  and  also  pay  to  Z.  T.,  Esq.,  attorney  and  of  counsel 
for  said  Y.  Z.  above  named,  the  sum  of  dollars  in  full 

for  professional  services  rendered  said  Y.  Z.  above  named,  in  the 
above-entitled  action] . 

2.  That  said  M.  N.  and  0.  P.  may  have  days  from  the 

entry  and  service  of  this  order  in  which  to  serve  an  answer  — 
may  add:  or  demur  or  make  such  motion  as  they  may  be  advised 
—  herein.  J 

Enter:   [Signature  of  judge  hy  initials  of  name  and  title.] 

89  The  order  and  its  conditions  are  App.  Div.  618,  47  N.  Y.  Supp.  754; 
discretionary.  See  Levy  v.  Dunn,  160  Berg  v.  Grant,  18  Abb.  N.  C.  449; 
N.  Y.  504;  Rosenblum  v.  Gorman,  21       Hayes  v.  Davidson,  98  N.  Y.  19. 
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FORM  No.  1195. 
Order  for  severance.so 

[Title   {court  order)   and  recitals,  according  to  the  case.      See 

Form  No.  820,  p.  1174.J 

Oedeeed,  tkat  \_if  the  executor,  etc.,  has  not  appeared,  said 
E.  X.,  as  executor,  etc.,  as  aforesaid,  be  brought  in.  as  a  party 
hereto,  and]  this  action  be  and  it  is  hereby  severed  so  that  it 
proceed  separately  against  J.  H.  O.  as  executor  of  the  last  will 
and  testament  of  the  defendant  G.  G.  T.,  deceased,  and  against 
the  surviving  defendants  above  named;  and  it  is  further  ordered, 
that  such  severance  be  without  prejudice  to  the  proceedings  in 
this  action  already  had  as  to  the  said  sur\dving  defendants;  and 
it  is  further  ordered,  that  the  plaintiff  serve  a  supplemental 
summons  and  complaint  upon  the  said  J.  H.  O.  as  such  executor, 
within  twenty  days  from  the  entry  of  this  order,  with  suitable 
allegations  in  the  premises,  and  that  said  executor  answer  said 
supplemental  complaint  within  twenty  days  after  service  thereof 
upon  him ;  and  it  is  further  ordered,  that  the  service  of  such  sup- 
plemental summons  and  complaint,  and  answer,  if  any  there  be, 
be  without  prejudice  to  the  original  date  of  issue  of  the  action 
against  the  said  decedent,  Gr.  G.  T.,  which  said  original  date  shall 
stand  as  the  date  of  issue  herein  as  against  said  executor,  and 
that  this  action,  as  against  said  executor,  be  placed  upon  the 
calendar  for  trial  as  of  the  same  place  and  position  as  said  original 
action  against  the  surviving  defendants;  and  that  the  proceedings 
already  had  and  the  testimony  taken  up  to  the  time  of  the  death, 
of  said  defendant  G.  G.  T.,  under  the  commission  issued  in  the 
said  action  in  which  said  G.  G.  T.,  deceased,  was  a  party  defend- 
ant, shall  be  of  like  force  and  effect  in  this  action  against  said 
executor  as  though  the  same  had  been  taken  and  had  herein ;  said 
testimony  to  be  read  on  the  trial,  however,  without  prejudice  to 
the  said  executor's  right  to  move  to  strike  out  such  parts  thereof 
as  may  be  incompetent  as  against  him  as  the  personal  represen- 
tative of  said  defendant  G.  G.  T.  deceased. 

Enter:   [Signature  of  judge  by  initials  of  name  avd  title.] 

90  See  paragraph  5,  p.  1435,  supra;  A   severance   of  the   action   is   not 

Arthur  v.  Griswold,  2  Hun,  606;  ap-  mandatory.     Gas  Works,,  etc.,  Co.  v. 

peal  dismissed  in  60  N.  Y.  143;  and  Standard  Gas  L.  Co.,  20  N.  Y.  Supt).- 

see  p.  1387.  501. 
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II. 


BRINGING  IN  ADDITIONAL  PARTY  ON  HIS  OWN  APPLICATION: 

INTERVENING.soa 


FOKMS. 

1196.  Order   on  motion  by  represen- 

tative  of   deceased,   that   ac- 
tion    be     continued    by     the 
plaintiff,      or      be      declared      1205. 
abated. 

1197.  Petition  by  husband,  after  mar- 

riage of  female  plaintiff,  to 

have  action  continued  in  joint      1206. 

names.  1207. 

1198.  Affidavit    of    surety    to    obtain 

leave  to  prosecute  action 
abandoned  by  principal. 

1199.  — by  judgment-creditor  to  move 

to   come   in  before   judgment 

as  co-plaintiff  in  a,  creditor's      1208. 

action. 

1200.  Order  thereon. 

1201.  —allowing  bondholders   to   in-       1209. 

tervene  as  co-plaintiffs  in 
trustee's  action  for  fore- 
closure. 1210. 

1202.  —  allowing  plaintiff  in  attach- 

ment suit  to  join  in  sheriff's 
action  on  assets. 

1203.  Petition  by  prior  purchasers  to      1211. 

be  brought  in  as  co-defend- 
ants in  foreclosure. 

1204.  Order  allowing  an  executor  or       1212. 

administrator   not   served   to 


come  in  and  defend  after 
judgment  suffered  by  his  co- 
executor  or  administrator. 

Notice  of  motion  (or  order  to 
show  cause)  for  legatee  to 
come  in,  in  an  action  to  con- 
strue a  will. 

Order  thereon. 

Order  to  show  cause  why  cred- 
itor should  not  be  allowed  to 
come  in  after  expiration  of 
time  limited  in  action  for  dis- 
solution of  corporation  or 
creditor's  action. 

Affidavit  of  landlord  to  move 
to  be  made  co-defendant  id 
ejectment. 

—  by  person  interested  in  sub- 
ject of  action  to  intervene  in 
action. 

Petition  of  bondholder  to  come 
in  as  defendant  in  foreclos- 
ure by  trustee,  on  allegations 
of  collusion. 

Order  to  show  cause  (or  notice 
or  motion)  on  asking  leave 
to   intervene. 

Order  thereon   ^ general  Form). 


FORM  No.  1196. 

Older  on  motion  by  representative  of  deceased,  that  action  be  continued  by 

the  plaintiff,  or  be  declared  abated.9i 

[Adapt  affidavit  and  notice  of  motion  from  Forma  Nos.  1138,  1139.] 

[Title  (court  order)  and  recitals  according  to  the  case;  see  Form 

820,  p.  1174.] 

Oedeeed,  that  within  [        ]  days  after  the  service  on  plaintiff's 
attorney  of  a  copy  of  this  order,  the  plaintiff  cause  this  action 


90a  For  the  general  doctrine  of 
equity,  which  is  not  only  adopted 
but  much  extended  by  the  New  York 
statute,  see  note  in  6  Abb.  N.  C.  304, 
and  10  id.  361;  Hopkirk  v.  Page,  2 
Brock.  Marsh.  20,  42;  Birdsong  v. 
Birdsong,  2  Head  (Tenn.)  289,  302; 
Carter  v.  Mills,  30  Mo.  432;  Drew  v. 
Harman,  5  Price,  319;  Willett  v. 
Stringer,  17  Abb.  Pr.  152;  Dwight's 
Case,  15  id.  259;  Davis  v.  The  Mayor, 
14  N.  Y.  506,  526;  Gould  v.  Mortimer, 
16  Abb.  Pr.  448;  Kelsey'«.  Murray, 
18  id.  294;  Scheldt  v.  Sturgiss,  10 
Bosw.  606. 

If  leave  be  refused  wrongfully  in  a 


State  court,  the  Federal  court  may 
treat  the  applicant  as  a  party  not- 
withstanding, for  the  purpose  of  al- 
lowing removal.  Hack  v.  Chicago, 
etc.,  Ry.  Co.,  23  Fed.  Rep.  356. 

Also  see  text,  pp.  1437,  1439,  and 
notes. 

After  intervention  has  been  al- 
lowed, and  issues  raised  by  the  re- 
spective pleadings,  the  court  has  no 
power  to  deprive  the  intervenor  of  a 
trial  thereof.  Farmers'  L.  &  T.  Co. 
V.  Hoffman  House,  96  App.  Div.  301, 
89  N.  Y.  Supp.  281. 

91  Supported  by  Pierson  v.  Morgan, 
44  Hun,  517. 
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to  be  revived  and  continued  against  W.  X.  as  administratrix  of 
the  goods,  chattels  and  credits  -which  were  of  Y.  Z.,  deceased,  as 
defendant,  [may  add  other  directions  as  thus,  and  placed  upon 
the  trial  term  calendar  for  trial  on  the        Monday  of  ,  19     , 

the  said  administratrix  hereby  consenting  thereto,  or  that  within 
said  period  the  plaintiff  serve  upon  Z.  T.,  attorney  for  said  admin- 
istratrix, a  written  consent  signed  by  plaintiff's  attorney  that 
the  said  action  be  revived  and  continued  against  the  said  W.  X. 
as  administratrix  as  aforesaid  of  defendant,  and  placed  upon  the 
trial  term  calendar  for  trial  on  the  said  day;]  and  that  in  default 
of  such  revivor  and  continuance  by  the  plaintiff,  [and  of  the  ser- 
vice of  such  stipulation]  within  the  said  period,  the  said  W.  X. 
as  administratrix  as  aforesaid,  be  and  hereby  is  substituted  as 
defendant  in  place  of  the  said  Y.  Z.,  deceased,  and  that  simul- 
taneously this  action  and  the  complaint  therein  be,  and  the  same 
are  discontinued  and  dismissed  with  costs,  and  that  judgment  be 
entered  in  favor  of  said  W.  X.  as  administratrix  as  aforesaid,  and 
against  said  plaintiff  for  such  costs  and  that  the  petitioner  have 
ten  dollars  costs  of  this  motion. 

Enter:  [Signature  of  judge  by  initials  of  name  and  title.] 

FORM  No.  1197. 
Petition92  by  husband,  after  marriage   of  female  plaintiff,  to   have  action 
continued  in  joint  names.ss 

[Title  of  court  and  cause.] 

To  the  Court. 

The  petition  of  A.  D.  and  C.  D.  shows: 

I.  That  this  action  was  brought  by  your  petitioner  A.  D.  in 
her  maiden  name  of  A.  B.  [here  state  object,  and  condition  of 
cause] . 

II.  That  pending  said  action,  and  on  the  day  of  , 
19     ,  your  petitioner,  A.  D.,  was  married  to  your  petitioner  C. 

92  An  application  by  a  third  person  practice  ( Code,  §  450 ) ,  there  must 
to  come  in  was  formerly  usually  made  be  some  fact  existent,  other  than 
by  petition,  and  not  unfrecpently  still  that  of  marriage  merely,  to  require 
is.  But  the  court  has  power  to  en-  or  permit  the  joinder  of  the  husband 
tertain  it  on  motion  on  notice  and  as  a  necessary  or  proper  party, 
affidavits.  See  the  difference  ex-  The  mere  substitution  or  change  of 
plained  in  Volume  I,  p.  309.  If  peti-  name  by  the  marriage  of  a  female 
lion  is  adopted,  the  usual  practice  is  plaintiff  is  a  matter  of  form,  which 
to  entitle  it  in  the  cause  like  an  may  be  done  nunc  pro  tunc,  at  any 
ordinary  motion.  time    before     judgment.      Mapes    v. 

93  At    present,    under    New    York  Snyder,  59  N.  Y.  450. 
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D.,  above  named,  who  thereby  became,  and  now  is,  a  necessary 
party  plaintiff  herein,  as  your  petitioners  are  advised  and  believe. 
\_Set  forth  the  fact  that  requires  or  permits  joinder  of  husband.] 
[If  order  to  show  cause  is  ashed,  state  as  to  previous  appli- 
cation, as  in  p.  1172.J 

Wheeefgee,  your  petitioners  pray  the  order  of  this  court,  that 
said  action  may  be  continued  by  your  petitioners  jointly  as  plain- 
tiffs against  said  Y.  Z.,  and  that  the  summons  be  amended  ac- 
cordingly [and  that  your  petitioners  may  have  leave  to  serve  the 
annexed  supplemental  complaint],  and  for  such  other  relief  as 
may  be  just. 

[Date.]  [Signatures.] 

[^Verification,  as  in  Form  821,  p.  1175.] 

FORM  No.  1198. 
AflSdavit    of    surety   to    obtain   leave   to    prosecute    action   abandoned  by 

principal.s^ 

[Title  of  court  and  action.] 
[Yenue.] 

0.  D.,  being  duly  sworn,  says: 

1.  That  on  or  about  the  day  of  ,  19  ,  the  above- 
named  plaintiff  commenced  an  action  in  this  court  against  the 
above-named  defendant  [stating  cause  as  thus],  to  recover  cer- 
tain property  alleged  to  have  been  wrongfully  taken  by  the  de- 
fendant from  the  plaintiff,  a  detailed  description  of  which,  to- 
gether with  the  cause  of  action,  is  set  forth  in  the  complaint  on 
file  with  the  judgment  roll  therein  in  the  office  of  the  clerk  of 
this  court. 

II.  That  at  that  time  the  plaintiff,  who  resides  in  , 

had  an  agent  in  this  city  by  the  name  of  B.,  vsdth  whom  de- 
ponent was  acquainted.  That  said  B.  applied  to  this  deponent  to 
join  in  an  undertaking  to  be  given  in  that  action  in  order  to 
enable  the  plaintiff  therein  to  obtain  possession  of  the  said  prop- 
erty described  in  the  complaint,  and  as  a  matter  of  friendship 
for  the  said  B.,  and  relying  also  upon  the  reputed  responsibility 
of  the  plaintiff  who  resided  in  ,  deponent  executed  the 

»*  Sustained  in  Hoffman  v.  Steinan,  denied  the  motion,  and  granting  leave 
34   Hun,  239,  reversing  order  which      by  opening  the  judgment. 
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said  undertaking  in  conjunction  with  said  B.  and  one  F.  B. 
Said  undertaking  was  in  the  usual  form  prescribed  in  section  699 
of  the  Code,  and  was  in,  the  penal  sum  of  dollars ;  a  copy 

of  said  undertaking  is  also  on  file  in  the  office  of  the  clerk  of  this 
court. 

III.  That  thereafter,  as  deponent  is  informed  and  believes, 
the  plaintiff  obtained  the  possession  of  the  property  by  virtue  of 
the  requisition  issued  in  this  action,  and  this  cause  was  put  in 
issue  by  the  service  of  an  answer  on  behalf  of  the  defendant,  who 
appeared  by  Z.  T.,  of  ,  his  attorney. 

IV.  That  on  or  about  the  day  of  ,  19  ,  the 
plaintiff,  as  deponent  is  informed,  and  as  he  verily  believes,  be- 
came insolvent,  and  in                  his  said  agent  B.  left  this  State. 

Y.  On  or  about  the  day  of  ,  19     ,  this  case  came 

on  for  trial  on  the  calendar  of  this  court,  in  its  regular  order 
before  Mr.  Justice  D.  [here  followed  allegations  of  the  circum- 
stances of  the  dismissal  of  the  complaint  for  non-prosecution,  and 
verdict  taTcen  thereon,  judgment  entered,  and  execution  thereon 
returned  unsatisfied']. 

VI.  That  on  the  day  of  >  19  ?  this  defendant 
was  served  with  a  summons  and  complaint  in  the  action  brought 
by  said  M.  S.,  the  defendant  in  said  action,  against  deponent  and 
his  co-sureties  on  said  undertaking,  which  action  was  based  upon 
said  undertaking  and  upon  the  judgment  recovered  in  this  action, 
and  seeks  to  recover  from  this  deponent  the  amount  of  said  judg- 
ment, together  with  the  costs  therein. 

VII.  That  said  action  is  still  pending,  and  the  time  to  answer 
will  not  expire  until  the  day  of  ,  19     . 

VIII.  That  his  co-sureties  and  co-defendants  in  said  action 
are,  as  deponent  is  informed  and  believes,  perfectly  irresponsible, 
and  this  deponent  alone,  in  case  this  action  be  pressed,  would  be 
compelled  to  pay  the  amount  of  any  judgment  which  may  be 
rendered  herein. 

IX.  That  deponent  has  been  endeavoring  to  induce  the  plain- 
tiff's attorney  to  apply  to  open  and  set  aside  the  dismissal  of  the 
complaint  in  this  action,  and  to  be  permitted  to  proceed  -with  the 
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trial  thereof,  but  said  plaintiffs'  attorney  has  declined  to  make 
the  said  motion,  among  other*  reasons,  as  he  believes  and  is  in- 
formed, that  the  said  plaintiffs'  attorney  claims  ■  that  he  has  not 
been  fully  paid  for  his  services,  and  does  not  wish  to  proceed 
imless  he  receives  such  payment  [allegations  of  excuse  for  delay 
in  moving  are  here  omitted^. 

X.  That  if  said  judgment  be  set  aside  and  he  be  permitted  to 
proceed  with  the  trial,  he  verily  believes  that  the  plaintiff  can 
recover  herein  [stating  details}. 

XI.  That  deponent  desires  to  have  an  opportunity  to  present, 
such  evidence  within  his  reach  as  detailed  aforesaid,  in  order 
that  the  question  as  to  whether  said  goods  were  fraudulently  ob- 
tained, and  as  to  whether  the  said  assignee  has  a  right  as  against 
the  plaintiff  to  retain  the  possession  of  the  said  goods,  be  fairly 
submitted  to  a  jury  upon  evidence  on  behalf  of  the  plaintiff. 
That  in  this  way,  and  only  in  this  way,  can  he  be  relieved  from 
his  liability  as  surety  on  said  undertaking;  that  otherwise  if  said 
default  be  not  opened  and  he  be  not  permitted  to  prosecute  said 
action  on  behalf  of  the  plaintiff,  this  defendant  will  be  com- 
pelled to  pay  the  above  amount  of  said  judgment  out  of  his  own 
means,  and  would  not  be  able  to  recover  a  single  dollar  from  the 
plaintiff  or  from  the  said  M.  B.  or  his  co-surety,  all  of  whom  are 
insolvent,  and  against  whom  legal  proceedings  for  re-compensa- 
tion of  this  defendant  for  any  loss  he  may  sustain  by  reason  of 
executing  said  undertaking  will  be  of  no  practical  value. 

XII.  Deponent  makes  this  application  in  perfect  good  faith; 
he  is  perfectly  willing  to  respond  to  any  terms  which  this  court 
may  impose  as  a  condition  of  setting  aside  said  default. 

XIII.  [If  order  to  show  cause  is  ashed,  staie  as  to  previous 
application,  etc.;  p.  11Y2.  If  stay  in  second  action  is  asked,  add 
oath  to  merits;  see  p.  13Y3.] 

[Jurat]  [Signature.] 
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FORM  No.  1199. 

Affidavit   by   judgment-creditor   to   move    to   come   in   before   judgment   as 
co-plaintifi  in  a  creditor's  action.SB 

[Title  of  court  and  action.'\ 

[Venue. ^ 

C.  D.,  of  ,  being  duly  sworn,  says: 

I.  That  this  action  was  brought  by  the  plaintiff  above-named 
as  a  judgment-creditor  of  Y.  Z.,  suing  on  behalf  of  himself  and 
all  others  similarly  situated,  who  should  come  in  and  contribute 
to  the  expenses  of  the  action,  to  set  aside  as  fraudulent  a  con- 
veyance made  by  said  Y.  Z.  to  the  defendant  W.  X.  [or  otherivise 
according  to  the  easel. 

II.  That  deponent  is  a  judgment-creditor  of  said  Y.  Z.,  having 
recovered  judgment  against  him  on  the  day  of  , 
19  ,  in  the  Court  of  ,  for  $  damages  and  costs, 
on  which  the  sum  of  $  is  now  due,  with  interest  from  said 
date  [allege  issue  of  execution^  with  or  without  return,  unsatis- 
fied, according  to  nature  of  case'\. 

III.  That  as  deponent  is  informed  and  believes  [state  con- 
dition of  cause"]. 

IV.  [State  reason  for  aslcing  leave  to  intervene,  as  thusr"^] 
That  since  no  proceedings  whatever  have  been  taken  in 
said  action  [the  plaintiff's  attorney  having  died  and  no  person 
appointed  in  his  place],  and  no  steps  whatever  have  been  taken 
by  the  plaintiff  or  the  said  receiver  for  bringing  the  said  action 
and  proceedings  to  a  close. 

Y.  Deponent  is  ready  and  willing  to  contribute  to  the  ex- 
penses of  the  action  on  being  allowed  to  be  made  a  party  plain- 
tiff, and  to  prosecute  the  same. 

[Jurat.']  [Signature.] 

[Notice  to  attorneys  on  hoth  sides;  see  also  Volume  I,  p.  87.] 

95  The  court  has  power  to  grant  After  judgment,  creditors,  in  an 
such  an  application  (White's  Bank  action  for  common  benefit,  can  as 
of  Buffalo  V.  Farthing,  101  N.  Y.  344,  matter  of  right  come  in  by  mere  ap- 
.348),  but  should  usually  deny  it  pearance  and  prove  their  claims;  and 
{id.),  unless  the  applicant  shows  will  not  be  bound  by  a  provision  in 
special  grounds,  such  as  delay  or  mis-  the  judgment  requiring  them  to  pay 
carriage  in  the  cause.  In  order  to  their  contribution  to  costs,  as  a  con- 
entitle  the  applicant  to  interfere  bv  dition.  Matter  of  Lewis  v.  Hake,  42 
appeal,  etc.,  he  should  be  made  a  Hun,  542.  Hence  neither  before  nor 
party.  Watson  v.  Cave,  44  Law  after  judgment  is  an  order  making 
Times  Rep.   (N.  8.)    40.  them   parties  necessary  for  the  mere 

Before  judgment,  such  an  order  be-  purpose   of   allowing  them   to   prove 

ing  discretionary,  the  court  can  im-  claims, 

pose  conditions.  9S  From  3  Barb.  Ch.  Pr.  721. 
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FORM  No.  1200. 

Ordei   allowing   judgment-creditoi   to   come   in   as  co-plaintiff  in   creditor's 

action. 

[As  in  next  Form,  adding,  if  required:']  This  order  is  made 
on  condition  that  said  C.  D.,  within  days  after  the  date 

hereof,  and  before  proceeding  herein,  pay  to  the  plaintiff  A.  B. 
$  ,  hereby  fixed  by  the  court  as  his  proper  contribution  to 

the  costs  and  expenses  of  the  action  for  all  proceedings  up  to  this 
date  [or  may  order  reference  to  fix  the  amount,  adding:]  and 
upon  confirmation  of  said  report  and  payment  thereunder  an 
order  may  be  entered  making  this  order  absolute. 

Enter:  [signature  of  judge  by  initials  of  name  and  title.] 


FORM  No.  1201. 

Order  allowing  bondholders  to  intervene  as  co-plaintiffs  in  trustee's  action 

for  foreclosure.97 

[Title  {court  order)  and  recitals  according  to  the  case;  see  Form 
820,  p.  1174.] 

Oedeeed,  that  the  said  C.  D.  and  E.  F.  be  and  they  hereby 
are  allowed  to  come  in  and  be,  and  hereby  are  made  plaintiffs  in 
this  action  with  the  said  [original  plaintiff],  and  that  all  orders 
heretofore  made,  and  all  proceedings  in  this  action,  shall  stand 
as  the  orders  and  proceedings  of  this  court  herein,  and  that  this 
action  proceed  in  the  same  manner  and  with  the  same  force  and 
effect  as  if  the  said  C.  D.  and  E.  F.  had  been  made  parties  plain- 
tiff at  the  commencement  thereof,  and  that  the  said  summons, 
complaint  and  all  orders  and  proceedings  herein  be  and  hereby  are 
amended  by  adding  their  names  as  plaintiffs  herein. 

Enter:  [signature  of  judge  iy  initials  of  name  and  title.] 

97  This  may  secure  them  notice  of  does    not    facilitate    their    contesting 

proceedings  and  the  right  to  ask  the  any  of  plaintiff's  proceedings,  as  they 

carriage    of    the    cause    if    their    co-  could  more  readily   if  made  defend- 

plaintiff  is  delinquent;  see  46  L.  T.  R.  ants. 
(N.  S.)  437,  8  Pac.  Eep.  184;  but  it 
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FORM  No.  1202. 

Order  allowing  plaintifi  in  attachment  suit  to  join  in  sheriff's  action  on 

assets.9S 

At  a  Special  Term  \_etc.,  or  the 
order  may  be  made  by  the 
judge  who  granted  the  war- 
rant] . 

[Title  of  attachment  action.'] 

[Title  of  sheriff's  action.] 

[Recitals  according  to  the  case;  see  Forms  819  and  820,  p. 
1174,  inserting:]  and  it  appearing  satisfactorily  to  the  court  [or, 
to  me]  tliat  tiie  applicant  0.  D.  might  have  procured  leave  to 
bring  the  second  above  named  action  in  the  name  of  himself  and 
the  plaintiff,  the  said  sheriff,  jointly; 

Oedeeed,  that  said  C.  D.  be  and  he  is  hereby  joined  with  said 
A.  B.,  as  sheriff,  as  a  co-plaintiff  in  said  second  action,  and  that 
the  summons  and  complaint  [and  other  proceedings  therein]  be 
and  hereby  are  declared  to  be  deemed  to  be  amended  accordingly 
[or  may  direct  service  of  amended  summons  and  complaint]. 

[This  order  is  made  upon  condition  that  within  days 

after  the  date  hereof  —  and  before  ser\ace  of  such  amended  sLim- 
mons  and  complaint  —  said  C.  D.  shall  pay  to  said  sheriff  the 
sum  of  dollars  expenses  already  incurred  by  him  therein.] 

[Authentication  as  in  Form  818,  p.  1173.] 

FORM  No.  1203. 

Petition    by    prior    purchasers    to    be    brought    in    as    co-defendants    in 

foreclosure.99 

[Title  of  court  and  cav^e.] 

To  the  Court  of 

The  petition  of  O.  D.  and  E.  F.,  of  ,  shows: 

I.  That  this  action  is  brought  to  foreclose  a  mortgage  on  real 
estate  in  the  city  of  ,  made  by  Y.  Z..  to  M.  E".  to  secure 

the  payment  of  dollars,  and  was  begun,  as  your  petitioners 

98  N.  Y.  Code  Civ.  Pro.,  §  679.  May  petition  on  the  ground  that  the  deed 

adapt  affidavit  from  Form  301,  Vol.  J,  had  not  been  recorded  when  lis  pen- 

p.  543.      As  to  proceeding  if  the  ac-  dens  was  filed,  was  held  error. 

tions     are    in    separate    courts,    see  As  to  use  of  petition,  see  note  to 

note  76  on  p.  1485.  Form  1197.     Compare  Earle  v.  Hart, 

90  From   Johnston   v.   Donvan,    106  20  Hun,  75. 
N.  Y.  269,  where  the   denial  of  the 
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are  informed  and  believe,  on  the  day  of  last.    The 

time  of  the  defendants  to  answer  [has  been  extended  and]  con- 
tinues until  the  day  of  next. 

IT.  That  the  property  so  mortgaged  was  conveyed  by  M.  N. 
to  the  said  Y.  Z.  on  or  about  the  day  of  >  19    , 

and  the  said  Y.  Z.  at  the  same  time  gave  back  the  said  mortgage 
to  secure  a  part  of  the  purchase  money. 

III.  At  that  time  your  petitioners  were  partners  in  business. 
Your  petitioners,  as  such  partners,  were  the  real  purchasers  of 
said  property,  and  for  convenience  took  the  title  to  the  same  in 
the  name  of  the  said  Y.  Z.,  who  held  the  same  in  trust  for  your 
petitioners  as  such  partners,  and  subject  to  the  direction  of  your 
petitioners,  and  on  or  about  the  day  of  ,  19  ,  the 
said  Y.  Z.  and  wife,  at  the  direction  of  your  petitioners,  ex- 
ecuted and  delivered  to  your  petitioner  E.  F.  a  proper  deed  con- 
veying said  premises  to  him,  and  he  has  ever  since  held  the  title 
to  "said  premises,  in  trust  for  your  petitioners  as  such  partners. 

IV.  That  your  petitioners  have  fully  and  fairly  stated  the 
case  in  this  action  to  their  counsel,  ,  who  resides  at  No. 

street,  in  ,  and  that  they  have  a  good  and  sub- 

stantial defense  on  the  merits  in  said  action,  as  they  are  advised 
by  said  counsel,  after  such  statement  made  as  aforesaid,  and 
verily  believe.-' 

Said  defense  is  based  on  the  following  facts,  all  of  which  your 
petitioners  expect  to  be  able  to  prove,  and  most  of  which  are 
within  the  personal  knowledge  of  your  petitioner  C.  D.  [state 
facts] . 

v.   [If  order  to  show  cause  is  ashed,  state  as  on  p.  1172.] 

Wheeefoee  your  petitioners  pray  that  they  may  be  brought 
in  as  parties  defendants  [if  leave  to  plead  anew  is  desired,  osJ; 
it;  see  Forms  1173,  etc.],  and  that  they  may  have  such  other  and 
further  relief  as  may  be  just.^ 

[Date.]  [Signatures.] 

[Verification  as  in  Form  821,  p.  1175. j 

1  For  oath  to  merits  appropriate  the  right  of  a  person  to  intervene,  on 
when  the  aflfidavit  is  made  by  the  showing  a  substantial  interest  in  the 
attorney,  see  p.  1373.  mortgaged    premises,    was    absolute, 

2  It  was  held  in  Lawton  v.  Lawton,  and  that  terms  upon  being  allowed 
64  Hun,  415,  7  N.  Y.  Supp.  556,  that  to  intervene  could  not  be  imposed. 
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FORM  No.  1204. 

Older  allowing   an   executor   or   administrator  not   served   to   come  in   and 
defend  after  judgment  suffered  by  his  co-executor  or  administrator.3 

[Title   (court  order)   and  recitals  according  to  case;  see  Form 
820,  p.  1174.] 

Oedeeed,  that  [upon  the  above-named  —  applicant  —  deposit- 
ing with  the  clerk  of  the  county  of  ,  within  two  days 
from  the  entry  of  this  order  and  service  of  a  copy  thereof  on  his 
attorney  C.  T.,  appearing  for  him  on  this  motion,  the  amount 
claimed  herein,  to  wit,  the  sum  of  dollars,  together  with 
dollars  as  security  for  costs,  amounting  in  the  whole  to 
dollars,  and  paying  the  costs  herein]  the  default  herein 
be  opened  and  said  [name]  be  and  he  is  hereby  permitted  to 
defend  this  action  and  serve  his  answer  or  demurrer  herein 
within  the  time  above  limited;  otherwise  the  said  motion  be  and 
the  same  is  hereby  denied  with  ten  dollars  costs  in  favor  of 
plaintiff,  to  be  paid  by  the  said  defendant   [name]. 

And  the  stay  contained  in  said  order  to  show  cause  is  con- 
tinued to  and  including  the  time  hereinbefore  specified ;  and  upon 
the  failure  to  perform  the  conditions  above  mentioned,  the  same 
is  set  aside  and  vacated. 

Enter:  \_signature  of  judge  by  initials  of  namie  and  title.'] 

FORM  No.  1205. 
Notice  of  motion  (or  order  to  show  cause)  for  legatee  to  come  in,  in  an 
action  to  construe  a  will. 

[Statement  of  relief  to  he  inserted  in  common  Form,  pp.  1171, 
1173, ma^/  he  thus:']  directing  theRoman  Catholic  Orphan  Asylum 
in  the  city  of  Wew  York,  [naming  all]  the  beneficiaries  under 
the  will  of  J.  H.  P.,  deceased,  to  be  brought  in  as  parties  to  this 
action,  and  that  the  summons  and  complaint  be  amended*  by  in- 
serting the  .  names  of  the  said  parties  as  defendants,  and  that 
they  have  leave  to  come  in  and  answer,  setting  forth  their  re- 

3  See  N.  Y.  Code  Civ.  Pro.,  §  1818,  4  If  the  proposed  defendant  is  not 

and  p.  732  of  Vol.  I.  ready    to    come    in    voluntarily    by 

An  order  in  the  above  Form  was  amendment,  or  is  an  infant  or  other- 
sustained  in  Hertzfleld  v.  Parkes,  19  wise  incapable  of  voluntary  appear- 
Wkly.  Dig.  238,  on  evidence  of  cir-  ance,  substitute  for  the  words  "  sum- 
cumstanecs  of  collusion  or  culpable  mons  and  complaint  be  amended " 
neglect  on  the  part  of  the  executor  or  the  words  "  plaintiff  issue  a  supple- 
administrator  served.  Compare,  un-  mental  summons  to  said  ,  and 
der  other  circumstances  another  form  that  the  complaint  be  amended,"  con- 
of  order.  Guernsey  v.  Cheyne,  18  tinuing  as  above. 
Abb.  N.  C.  361. 
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spective  claims,  such  order  to  be  without  prejudice  to  the  pro- 
ceedings heretofore  had  in  said  action  \_or  may  ask  further  trial; 
see  Forms  1173,  etc.,  1212]. 

FORM  Wo.  1206. 
Order  thereon.B 

[Title  (court  order)  and  recitals  according  to  the  case;  see  Form 
820,  p.  1174.] 

Oedeeed,  that  the  Eoman  Catholic  Orphan  Asylum,  in  the 
city  of  New  York,  etc.  *  *  *  the  beneficiaries  under  the  will 
of  J.  H.  P.,  deceased,  be  brought  in  as  parties  defendant  to  this 
action;  and  the  summons  and  complaint  be  and  the  same  hereby 
are  amended  by  inserting  the  names  of  said  parties  defendant, 
and  that  they  have  leave  to  come  in  and  answer  within  [twenty] 
days,  setting  forth  their  respective  claims ;  this  order  to  be  with- 
out prejudice  to  the  proceedings  heretofore  had  in  said  action, 
and  the  testimony  already  taken  and  proceedings  had  to  stand 
the  same  as  if  taken  and  had  after  said  answer  had  been  served; 
and  that  the  said  action  be  considered  as  tried  and  submitted, 
the  same  as  though  the  trial  had  been  had  after  the  putting  in 
of  said  answer. 

Enter:  [signature  of  judge  hy  initials  of  name  and  title.] 

FORM  No.  1207. 
Order  to  show  cause  why  creditor  should  not  be  allowed  to  come  in  after 
expiration    of    time    limited    in    action    for    dissolution    of    corporation 
or  creditor's  action.s 

[Name  of]  Court  [or,  if  a  court  order]  At  a  Special  Term  [etc., 

as  in  Form  820,  p.  1174]. 

On  the  annexed  affidavit  of  M.  IST.,  verified  on  the  day  of 

,19     ,    [and  specify   other  papers,  if  any  others  are 
relied  on]  let  the  said  R.  C,  receiver  of  ,  show  cause  at 

a  Special  Term  of  this  court,  to  be  held  at  the  County  Court 
House   [or,  at  the  City  Hall]   in  the  city  of  ,  on  the 

day  of  ,  19     ,  at       a.  m.,  or  as  soon  thereafter 

as  counsel  may  be  heard,  why  the  claim  of  said  M.  N.,  as  set 

5  This  was  the  form  of  order  in  ing.  People  v.  Am.  L.  &  T.  Co.,  150 
Power  V.  Cassidy,  79  N.  Y.  602.     See,       N.  Y.  117. 

also,  Haas  v.  Craighead,  19  Hun,  396.  See,  also,  Kerr  v.  Blodgett,  48  N.  Y. 

For     other     directions,     see     Forms  62;   People  v.  Security  Life  Ins.  Co., 

1173,  etc.  79  id.  267;  Attorney-General  v.  Con- 

6  Such  an  application  is  a  step  in  tinental  Life  Ins.  Co.,  88  id.  77 ;  N.  Y. 
the  action,  and  not  a  special  proceed-  Code  Civ.  Pro.,  §  1807. 
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forth  in  said  affidavit,  should  not  be  allowed  and  paid  to  the  ex- 
tent that  there  are  funds  left  in  the  hands  of  the  receiver,  propor- 
lionably  applicable  thereto,  and  vfhy  such  other  or  further  relief 
as  may  be  just  should  not  be  granted.  And  in  the  meantime,  and 
until  the  hearing  and  decision  of  this  motion,  let  all  proceedings 
on  the  part  of  said  receiver  or  of  his  said  attorneys,  or  of  any 
other  persons  v^ith  respect  to  said  receivership  and  the  funds 
thereof,  be  stayed. 

Service  of  a  copy  of  this  order  on  or  before  the  day  of 

,19     ,  to  be  sufficient. 
^^Authentication  as  in  Form  818,  p.  1173.] 

FORM  No.  1208. 
AflSdavit  of  landlord  to  move  to  be  made  co-defendant  in  ejectment.7 
[Title  of  action.] 
[Venue.'} 

C.  D.,  of  ,  being  duly  sworn,  says: 

I.  That  this  action  is  now  pending  in  this  court*  by  A.  B., 
plaintiff,  against  Y.  Z.,  defendant,  for  the  recovery  of  the  pos- 
session of  certain  real  property,  situated  in  ,  and  known 
as  JSTo.  street,  and  more  particularly  described  in  the 
complaint  in  said  action ;  which  action  the  petitioner  is  informed 
and  believes  [is  at  issue,  but]  has  not  proceeded  to  judgment^ 
[or  otherwise  state  condition  of  catise]. 

II.  That  said  Y.  Z.  occupies  said  premises  as  tenant  of  this 
deponent,  and  not  otherwise. ■"*  That  this  deponent  claims  in 
good  faith  to  be  the  owner  in  fee-simple  of  said  premises  [here 
may  hriefly  indicate  the  source  of  title}^  e.  g.,  thus},  having  pur- 
chased the  same  at  a  sale  by  the  sheriff  of  upon  a  judg- 

7  This  aflBdavit  might  be  made  by  in  respect  to  the  manner  of  execution, 
the    attorney.     Jaeltson   v.    Stiles,    1  Carleton  v._  Darcy,  90  N.  Y.  566. 
Cow.  134.  H  Substitution  in  ejectment  against 

8  For  the  effect  as  to  removal  of  lessee,  of  purchaser  at  foreclosure  of 
the  cause,  see  Phelps  v.  Oaks,  117  mortgage  on  leasehold,  as  defendant 
U.  S.  236.  in  place  of  lessee,  allowed,  on  ground 

9  The  order  may  be  made  at  any  that  there  was  a  transfer  of  interest 
stage  of  the  action.  State  of  N.  Y.  such  as  is  contemplated  by  N.  Y. 
r.  Mayor,  etc.,  of  New  York,  3  Duer,  Code  Civ.  Pro.,  §  756.  Conger  v. 
119.     It   was   held   that   it   must   be  Duryee,  22   Wkly.   Dig.   193. 

made  before  judgment,  in  Carswell  v.  An  exhibit  of  the  applicant's  title 

Neville,    12  How.   Pr.   445.      But  the  is    not    essential,    it   would    often   be 

court  have  power   after  judgment.  harsh    to    require    it.       Stribling    V. 

10  Plaintiff    not    allowed    to   object  Prettyman,  57  111.  371. 
that  lease  was  not  formally  correct 
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ment  and  execution  duly  issued  thereon  against  the  property  of 
one  M.  ]Sr.,  who,  as  this  deponent  is  informed  and  believes,  was 
the  owner  in  fee-simple  of  said  premises  at  the  time  of  said  sale. 
[If  order  to  show  cause  or  stay  is  ashed,  see  pp.  1172,  1373.  J 
[Jurat.]  [Signature.] 

FORM  No.  1209. 
Affidavit  by  person  interested  in  the  subject  of  action  to  intervene  in  action." 

[Title  of  court  and  action.] 
[Venue.] 

C.  D.,  being  duly  sworn,  says: 

I.  That  the  above-entitled  action  is  brought  for  [the  recovery 
of  the  possession  of  certain  personal  property,  to  wit,  one  hun- 
dred barrels  of  flour]  ;  which  action  has  not,  as  deponent  is  in^ 
formed  and  believes,  proceeded  to  judgment  [or  otherwise  state 
condition  of  cause]. 

II.  That  the  defendant  received  the  said  [flour]  from  this 
deponent  for  storage,  and  this  deponent  is  the  sole  owner  thereof. 

III.  That  the  claim  of  the  plaintifP  in  this  action  is  made 
adversely  to  deponent's  title,  and  deponent  desires  to  litigate  the 
question  directly  with  him. 

[Jurat.]  [Signature.] 

12  See   paragraphs   9,    10,   p.    1439,  loeque  v.  U.  S.,  8  Ct.  of  Claims,  493; 

supra.  Roberts  v.  Ismay,  51  N.  Y.  Super.  Ct. 

Compare    Carney    v.    Gleissner,    62  531. 

Wise.  493,  22  N.  W.  Rep.  735;  Horn-  The  rule  in  New  xork  has  yielded 

by  V.  Gordon,  9  Bosw.  656;   Conklin  to    the    statutory    provisions    (Code 

V.  Bishop,  3  Duer,  646.  Civ.  Pro.,  §  452),  under  which  it  is 

For    illustrations    of   the   principle  mandatory  upon  the  court  to  permit 

that  an  application  to  intervene,  made  the   intervention,  and  without  terms 

by    one    claiming    adversely    to    the  (Uhlf elder  v.  Tamsen,   15  App.  Div. 

plaintiff,  will  not  be  so  readily  enter-  436,    44    N.    Y.    Supp.    484),   unless 

tained    as    others;     see    Eothwell    v.  prejudicial  conduct  by  intervener  be 

Bewees,  2  Black  (U.  S.)  613;  Francis  shown    (Wall  v.  Beach,  20  App.  Div. 

V.  U.  S.;  5  Wall.  (U.  S.)  338;  U.  S.  v.  480,  47  N.  Y.  Supp.  33).    See,  also, 

Patterson,  15  How.   (U.  S.)   10;  Bel-  Friedman  v.  Schreiber,  50  Misc.  617. 
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FORM  No.  1210. 
Petition  of  bondholder  to  come  in  as  defendant  in  foreclosure  by  trustee,  on 
allegations  of  collusion.is 

[Title  of  court  and  cause.] 

To  the  Court  of 

The  petition  of  C.  D.  shows: 

[Allege  facts  as  to  nature  and  condition  of  action,  the  right  of 
the  applicant,  and  the  grounds  for  ashing  to  come  in.] 

[Also,  if  order  to  show  cause  is  ashed,  state  as  to  previous 
application.] 

Whbeefoke,  your  petitioners  pray  that  they  may  be  made 
parties  to  this  action,  and  allowed  to  present  charges  against  the 
said  receiver,  his  management  and  accounts,  and  to  surcharge 
and  falsify  the  same,  and  to  apply  for  his  removal;  that  said  ac- 
counts may  be  submitted  to  a  proper  examination,  at  which  your 
petitioners,  and  all  other  bondholders  in  like  case,  may  be  al- 
lowed to  attend  by  counsel;  that  the  said  judgment  herein  en- 
tered may  be  vacated  or  amended  by  striking  out  the  objection- 
able provisions  hereinbefore  referred  to;  and  that  in  the  mean- 
time all  proceedings  for  the  enforcement  of  said  judgment  may 
be  stayed  until  the  further  order  of  this  court,  and  that  your 
petitioners  may  have  such  other  and  further  relief  as  their  case 
may  require,  and  as  may  be  agreeable  to  equity. 

[Date.]  [Signature.] 

[Verification  as  in  Form  821  p.  1175.] 

13  Sustained  in  De  Betz's  Petition,  32  N.  Y.  Supp.  956 ;  People  v.  Hekto- 

9  Abb.  N.  C.  246,  where  the  form  ot  graph  Co.,  10  Abb.  N.  C.  358 ;  Kim- 

the  order  will  be  found.  ball  v.  Ives,  30  Hun,  568;  Cudlipp  v. 

See,  also,  Williams  v.  Morgan,  111  Maxim  Gas  Maeh.  Co.,  7  Wkly.  Dig. 

U.  S.  684;  U.  S.  Trust  Co.  v.  N.  Y.,  84;  appeal  dismissed  in  75  N.  Y.  UiO; 

West  Shore,  etc.,  Ry.  Co.,  6  Civ.  Pro.  Brinckerhoff   v.   Bostwick,   99   N.   Y. 

Eep.   (Browne)   90,  67  How.  Pr.  390.  185;  Smith  v.  Smith  Moquette  Loom 

Unsecured  creditors  have  not  a  Co.,  20  Wkly.  Dig.  342;  Ithaca  Gas- 
right  to  intervene  in  the  foreclosure  Light  Co.  v.  Treman,  30  Hun,  212, 
of  a  railroad  mortgage.  Herring  v.  aff'd,  93  N.  Y.  660;  People  v.  Globe 
iV.  Y.,  Lake  Erie  &  W.  R.  R.  Co.,  105  Mut.  Ins.  Co.,  27  Hun,  539. 
N.  Y.  340;  abst.  S.  C,  19  Aob.  N.  C.  For  cases  on  the  rights  of  policy- 
340,  with  note.  holders  to  intervene  on  dissolution  of 

For  cases  on  the  rights  of  stock-  insurance  company,  see  Attorney- 
holders  to  intervene  in  an  action  by  General  v.  N.  A.  Life  Ins.  Co.,  77 
or  against  their  corporation,  or  its  N.  Y.  297,  6  Abb.  N.  C.  293';  People 
receiver,  see  Hosmer  v.  Standard  v.  Globe  Mut.  Ins.  Co.,  27  Hun,  539. 
Shoe  Mach.  Co.,  85  App.  Div.  485,  Attorney-General  v.  Continental 
83  N.  Y.  Supp.  413,  reversing  39  Life  Ins.  Co.,  27  Hun,  195,  63  How. 
Misc.  204,  79  N.  Y.  Supp.  390 ;  Fon-  Pr.  129 ;  Attorney-General  v.  N.  A. 
tana  v.  Haskin,  etc.,  Co.,  85  Hun,  219,  Life  Co.,  91  N.  Y.  57. 
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FORM  No.  1211. 
Order  to  show  cause  (or  notice  of  motion)  on  asking  leave  to  intervene. 

[Title  and  recitals  according  to  the  case,  see  Form  820,  p, 
1174;  and  may  aslc  relief,  as  thus:  for  an  order;  —  or,  why  an 
order  should  not  be  made]  directing  [name  of  applicant]  to  be 
made  a  party  defendant  herein  [as  administrator  of  M.  N.],  with 
leave  to  appear  as  such,  and  directing  the  summons  and  complaint 
to  be  amended  accordingly  and  a  copy  thereof  served  on  him,  and 
allowing  him  to  answer  or  demur  to  said  amended  complaint,  or 
take  such  action  thereon  as  he  may  be  advised,  and  such  other  or 
further  relief  as  may  be  just.  [See  for  other  Forms  Nos.  1173, 
etc.,  1212.] 

[Stay.  ]  —  Meanwhile  all  proceedings  on  the  part  of  the  said 
,   for  the  purpose   of    [discontinuing  this   action],  are 
hereby  stayed  until  the  entry  and  service  of  an  order  upon  this 
motion. 

[Direction  for  notice  in  lieu  of  stay.]  — ^And  meanwhile  and 
until  the  decision  of  this  application,  ordered  that  the  [plaintiff] 
herein  give  notice  to  said  [name  of  applicant]  of  all  proceed- 
ings in  said  action,  in  the  same  manner  and  to  the  same  extent 
as  if  said  were  a  party  on  the  record,  having  duly  appeared 

and  demanded  service  of  papers. 

Service  of  this  order  and  the  papers  on  which  it  is  made  on 
the  attorneys  for  the  ,  on  the  day  of  >  ^^    > 

shall  be  sufficient. 

[Authentication  as  in  Form  818,  p.  1173. J 

FORM  No.  1212. 
Order  giving  leave  to  intervene   (general  Form). 

[Title   (court  order)   and  recitals  according  to  case;  see  Form 
820,  p.  1174.] 

Oedeeed  [continue  as  ieloiu,  or  see  other  Forms  1173,  etc.] 
[Applicants  made  defendants.]  That  said  [names]  be  and 
they  hereby  are  made  parties  defendant  in  this  action,  and  that 
the  trial  and  findings  herein  and  the  judgment  entered  in  this 
action  be  and  the  same  are  hereby  set  aside,  and  vacated,  and 
that  the  said  defendants  so  joined  may  appear  and  answer  the 
plaintiff's  complaint  within  [twenty]  days  after  the  entry  of  this 
order. 

[Or — leave  to  come  in  and  answer.]     That  the  said  W.  X 
may  become  an  additional  party  defendant  in  this  action  by  serv- 
ing notice   of   appearance   and   an   answer  herein   within 
days  after  entry  of  this  order;  and  that  thereupon  the  summons 
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and  complaint  shall  be  deemed  amended  by  naming  bim  therein 
as  a  co-defendant. 

[Or — amended  summons  and  complaint  to  he  served.]  That 
the  plaintiff  be  required  to  issue,  file  and  serve  an  amended 
summons  and  complaint,  inserting  the  name  of  said  lapplicanf], 
and  inserting  in  said  complaint  the  necessary  allegations  entitling 
the  said  [applicant]  to  participate  in  this  action,  and  that  the 
summons  and  complaint  so  amended,  as  aforesaid,  be  served  upon 
the  [attorney  of  the]  defendant,  Y.  Z.,  within  [ten]  days  after 
the  entry  of  this  order. 

[Speeding  the  cause;  judgment  to  stand.]  That  the  cause  be 
placed  upon  the  term  calendar,  and  short  notice  of  trial 

accepted  for  the  term;  also  that  the  said  stip- 

ulate to  try  the  cause  when  reached,  and  that  the  judgment 
stand  as  security. 

[Terms.]  That  as  a  condition  of  being  allovs^ed  to  intervene, 
as  hereinbefore  provided,  the  said  W.  X.,  with  his  answer,  pay 
to  the  plaintiff  the  sum  of  dollars,  being  term  fees  for  the 

[May]  term,  and  the  disbursements  made  to  witnesses  attendant 
at  said  term.-'* 

[Saving  clause  as  to  proceedings  had.]  This  order  is  made 
without  prejudice  to  proceedings  already  had,  except  as  afore- 
said, and  except  that  [stating  particulars]. 

[Or  thus:^^]  Oedeeed,  further,  that  this  order  shall  not  affect 
the  complaint  of  the  plaintiffs,  nor  the  answers  and  amended 
answers  of  the  defendants,  but  the  same  shall  stand  as  they  are; 
neither  shall  it  affect  the  depositions  already  taken  in  this  ac- 
tion; but  the  same  may  be  read  upon  the  trial  of  this  action 
against  the  defendants,  and  each  of  them,  and  against  the  said 
F.  M.,  as  such  receiver,  with  like  effect  as  though  the  same  had 
been  taken  after  the  answer  of  the  said  F.  M.  as  such  receiver, 
had  been  served ;  and  this  order  is  made  upon  such  condition.*^ 

Enter :  [signature  of  judge  hy  initials  of  name  and  title.] 

1*  Terms  cannot  be  imposed  where  15  See  Form  •1172,  p.  1481,  note  67, 

the  application   is  made   under   Code  and    Kreescher    r.    Haven,    23    Wkly. 

Civ.  Pro.,  §  452 ;  Uhlfelder  v.  Tamsen,  Dig.    66 ;    JIatter    of   N.    Y.,    Lacka- 

15  App.  Div.  436,  44  N.  Y.  Supp.  484,  wanna  &  W.  E.  Co.,  26  Hun,  194. 

4  Anno.  Cas.  194.     Unless  the  appli-  i<5  From    the    order    as    settled    in 

cant  has  been  negligent   or   dilatory  Honegger     v.    Wettstein,     47     N.    Y. 

in  applying,  in  which  event  he  may  Super.    Ct.    125,    129,  which   however 

be  required  to   pay  to  plaintiff  any  was  reversed  in  94  N.  Y.  252,  13  Abb. 

additional   expense  caused.     Wall  v.  N.   C.   393,   on   the  ground  that  the 

Beach,  20  App.  Div.   480,   47   N.   Y.  receiver  was  not  entitled  to  come  in 

Supp.  33.  at  all. 
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CHAPTER  XII. 

VARIOUS  INTERLOCUTORY  PROCEEDINGS. 

Aeticle        1.  Attobneys. 

II.  Consolidation. 

III.  Contempt. 

IV.  Discontinuance. 
V.  Dismissal. 

VI.  Election  between  actions. 
VII.  Issues. 

VIII.  Offee  of  judsment. 
IX.  Offer  to  liquidate  damages. 
X.  Payment  into  coukt. 

XI.   PEEFfcBENCES    ON    THE   CALENDAB. 

XII.  Refeeences. 

XIII.  Set-off  on  motion. 

XIV.  Stay  of  peoceedings. 
XV.  Tendee. 


ARTICLE    I. 

Attorneys. 
FORMS. 

1213.  Affidavit  to  move  that  attorney      1226.  Notice  to  appoint  new  attorney 

bringing    ejectment     produce  in   case   of   death   or  disbar- 

authority.  ment. 

1214.  Order  staying  ejectment  till  at-       1227.  Affidavit    to    obtain    oraer   for 

torney  produces  authority.  service,  by  mailing  or  substi- 

1215.  Consent  to  substitution  of  an-  tution,   of  notice  to  appoint 

other  attorney.  new  attorney. 

1216.  Order  thereon.  1228.  Order  thereon. 
1217-1224.  Statements    of    conditions       1229.  Notice    of   motion  by  attorney 

and  other  directions  suitable  (or  order  to  show  cause)  to 

to  insert  in  an  order  of  sub-  set  aside  satisfaction  of  judg- 

stitution.  ment,  etc. 

1225.  Order    confirming    referee's    re-  1230.  Order  on   petition  of  client  to 

port,   and  directing  payment  determine  dispute  as  to  com- 

of  amount  found  as  value  of  pensation    between   attorney 

attorney's  services.  and     client,     and     ordering 

reference. 
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FORM  No.  1213. 
Affidavit  to  move  that  attorney  bringing  ejectment  produce  authority.! 

[Title  of  court  and  action.] 
[Venue.] 
Y.  Z.,  being  duly  sworn,  says: 

I.  That  he  is  the  defendant  above-named  [or  otherwise  state 
relation  to  the  cause,  and  reason  ivhy  party  does  not  mahe  it]. 

II.  That  this  action  is  ejectment  to  recover  premises  known 
as  Wo.  ,  in  the  city  of  ,  county  of  ;  that 
defendant  has  been  served  with  summons  [and  complaint] 
herein,  but  has  not  answered,  and  his  time  to  answer  extends 
to  the            day  of                ,  19     . 

III.  Wo  evidence  of  the  authority  of  plaintiff's  authority  to 
commence  this  action  has  been  served  on  deponent,  nor  on  his 
attorney,  as  he  is  informed  by  said  attorney  and  verily  be- 
lieves; that  on  or  about  the  day  of  ,  19  ,  a  notice 
to  produce  evidence  of  his  authority  was  duly  served  upon  said 
plaintiff's  attorney,  as  appears  by  the  annexed  affidavit  of  M.  N.^ 

IV.  [If  an  order  to  show  cause  is  ashed:]  That  no  previous 
application  [etc.     See  p.  1172.] 

[Jurat]  [Signature.] 

[Move,  on  notice,  either  before  court  or  before  a  judge  of  the 
court.     Form  815,  p.  1171.] 


FORM  No.  1214. 
Order  staying  ejectment  till  attorney  produces  authority.3  i 

[Title  and  recitals  as  in  Form  819  or  820,  p.  1174.J 

Oedeeed,  that  plaintiff's  attorney  produce  to  me  [or,  to  thisi 

court]  at  ,  on  the  day  of  ,  19     ,  at  [ 

1 

1  For  form  of  authority,  proof  and  2  It  is  better  to  request  production 

notice,  see  Vol.  I,  pp.  512,  513.  of    authority    before    moving.       See' 

Verification    of    the    complaint    by  Goodness  v..  Met.  St.  Ry.  Co.,  27  Misc. 

the  plaintiff   is   sufficient   authority.  11,  57  N.  Y.  Supp.  100. 
Graham   v.   Andrews,    11    Misc.    649,  3  Turner   v.   Davis,   2   Den.    187,   2 

32  N.  Y.  Supp.  795.    Partition  action  Howard's   Pr.   86;    Harris   v.  Mason, 

dismissed    for    want    of    proper    au-  10  Wend.  568;  N.  Y.  Code  Civ.  Pro., 

thority.    Timpson  v.  Mock,  105  App.  §  1513. 
Div.  299,  94  N.  Y.  Supp.  664. 


1510  Abbott's  peactice  and  foems. 

o'clock  M.  lor,  produce  and  file  with  the  clerk  of  this  court 
on  or  before  the  day  of  ,  19     >  and  within  the 

same  period  serve  a  copy  thereof  on  defendant's  attorney],*  duly 
verified  written  evidence  of  his  authority  to  commence  this 
action ;  and  until  such  production  thereof  all  proceedings  herein 
on  plaintiff's  part  be  and  they  are  hereby  stayed. 

[Authentication  as  in  Form  818,  p.  1173,  of  this  volume.] 

FORM  No.  1215. 
Consent  to  substitution  of  another  attorney. 

[Title   of   court   and   cause;  or  underwrite   upon  the  proposed 
order.] 

We  hereby  consent  that  A.  T.,  Esq.,  of  ,  be  substituted 

in  place  of  ,  as  attorney  for  ,  the  [or,  a]  defend- 

ant [or,  plaintiff —  or,  petitioner]  in  this  cause  and  that  the  fore- 
going order  be  forthwith  entered  [or,  thai  an  order  of  substitution 
may  be  entered  without  notice]. 

[Date.]  [Signatures  of  attorney  and  of  client.] 

[Acknowledgment  hy  client  as  in  Form  822,  p.  1176,  or  proof  of 
execution  as  in  Form  6,  Volume  I,  p.  5.] 


FORM  No.  1216. 
Order  of  substitution  of  attomeys.5 

[Entitle  as  a  court  order  or  a  judge's  order,  p.  1174.] 

On  reading  and  filing  the  annexed  consent  of   [name  of  at- 
torney displaced  and  of  client] ,  and  on  motion  of  A.  T.  for         , 

4  From  Stewart  v.  Hilton,  27  Misc.  otlier  attorney  on  an  appeal  to  the 
239,  58  N.  Y.  Supp.  415;  Stewart  v.  Court  of  Appeals,  without  an  order 
Butler,  27  Mise.  708,  59  N.  Y.  Supp.  of  substitution.  Magnolia  Metal  Co. 
573.  V.    Sterlingwortli   Ey.    Co.,   37   App. 

5  An  order  of  court  or  a  judge  of  Div.  366,  56  N.  Y.  Supp.  16. 

the  court  is  necessary  to  name  a  new  This    order    must    be    founded   on 

attorney  on  the  record    (N.  Y.  Gen.  notice,    or    order   to   show  cause,  or 

Eules  No.  10 ) ,  if  the  change  be  made  upon  consent.     Such  consent  should 

before  judgment   (Vol.  I,  p.  386).  be  signed  by  the  party  as  well  as  tTie 

The  rule  is  the  same  on  an  appeal  attorney.     N.  Y.  Gen.  Rules  No.  10; 

to  the  Appellate  Division    (Pensa  v.  i5uckley  v.  Buckley,   18  N.  Y.  Supp. 

Pensa,  3  Misc.  417,  23  N.  Y.   Supp.  607.     Otherwise,  apart  from  the  rule. 

1S6;     Shuler    v.    Maxwell,    38    Hun,  Ellis  V.  Heptinstall,  8  W.  Va.  388. 
240 ) ,   but    a    party   may   retain    a«i- 
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Oedeeed,  that  A.  T.,  of  ,  be  and  he  is  hereby  substi- 

tuted as  the  attorney  of  the  plaintiff  [or,  defendant  —  or,  peti- 
tioner] in  the  above  entitled  cause  in  place  of  [name.] 

[If  conditions  are  imposed,  see  Forms  below.^ 

[Serve  copy  order,  with  notice  of  entry. y 

STATEMENTS  OP  CONDITIONS   AND  OTHER  DIRECTIONS  SUITABLE 
TO  INSERT  IN  AN  ORDER  OF  SUBSTITUTION. 

FORM  No.  1217. 
Condition  of  paying  displaced  attorney.s 

[Insert  in  last  Form:]  — upon  condition  that  said  [client,  or 
suhstituted  attorney],  within  days  after  the  date  of  this 

order,  pay,  or  cause  to  be  paid,  to  said  [former  attorney],  the 
sum  of  for  [indicate  claim  to  be  satisfied  thereby.]^ 

FORM  No.  1218. 
Condition  preserving  attorney's  lien. 

That  the  lien  of  the  said  [attorney]  for  his  compensation 
therein  under  the  agreement  with  the  plaintiff  therefor,  and  said 
agreement,  be  in  no  wise  impaired  by  this  order,  but  remain 
in  full  force  and  effect.^" 


6  If  the  attorney  has  abandoned  the 
case,  without  justifiable  reason  there- 
for, his  right  to  compensation  is  lost, 
and  the  client  is  entitled  to  an  unpou- 
aitional  substitution.  Cary  v.  Gary, 
97  App.  Div.  471,  89  N.  Y.  Supp. 
1061. 

But  if  no  misconduct  is  charged, 
the  substitution  should  not  be  granted 
unconditionally,  leaving  the  attorney 
to  an  action  for  his  fees,  but  his 
rights  shoulu  be  protected  by  con- 
ditions inserted  in  the  order  graniing 
substitution.  Matter  of  Mitchell,  57 
App.  Div.  22,  67  N.  Y.  Supp.  961,  9 
Anno.  Cas.  224;  Yuengling  v.  Betz, 
58  App.  Div.  8,  68  N.  Y.  Supp.  574. 

7  Gen.  Rule  No.  10  requires  cause 
to  be  shown  by  a  client  who  applies 
for  a  substitution.  But  suuacient 
cause  is  shown  by  the  client's  per- 
sonal desire  to  change  attorneys,  un- 
less the  client  is  a  receiver.  People 
V.  Bank  of  Staten  Island,  112  App. 
Div.  791,  99  N.  Y.  Supp.  486;  John- 
son V.  Ravitch,  113  App.  Div.  810. 

A  contract  for  a  contingent  fee  is 
subject  to  the  client's  right  to  end 
the  relation  at  any  time.     Johnson  v. 


Ravitch,  supra;  Matter  of  Cable,  114 
App.  Div.  375. 

8  A  party  has  a  right  to  change  his 
attorney  without  showing  cause,  not- 
withstanaing  the  attorney  has  a  lien 
by  special  contract.  In  such  case, 
however,  he  must  pay  or  secure  the 
attorney  as  a  condition,  but  only  for 
the  value  of  services  rendereu.  See 
Johnson  v.  Ravitch,  113  Apr).  Div. 
810;  Matter  of  Cable,  114  App.  Div. 
375. 

9  Action  may  be  brought  to  recover 
the  amount  directed  to  be  paid  in  the 
order  for  substitution.  Fenlon  v. 
Paillard,  46  Misc.  151,  93  N.  Y.  Supp. 
1101. 

Or,  execution  against  personal 
property  may  be  issued.  Kane  V. 
Rose,  87  App.  Div.  101,  84  N.  Y. 
Supp.  111. 

A  reference  may  properly  be  ordered 
to  take  proof  as  to  value  of  the  serv- 
ices rendered.  Matter  of  Cable,  114 
App.  Div.  375.     See  Form  1230. 

10  From  Jeffards  v.  Brooklyn 
Heights  R.  Co.,  49  App.  Div.  45,  63 
N.  Y..  Supp.  530. 
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FORM  No.  1219. 
Condition  tliat  security  be  given.n  and  direction  for  reference. 

Upon  condition    (1)    that  within  days   from  the  date 

of   this   order   an   undertaking   in   the    sum   of  dollars/^ 

executed  by  two  sufficient  sureties  to  be  approved  by  this  court, 
be  given  to  said  [displaced  aUorney~\,  conditioned  to  pay  any 
sum  which  may  be  found  due  to  him  for  [indicate  ground  of 
claim;  may  add:~\  a  copy  of  the  proposed  security  to  be  served 
on  said  [displaced  attorney']  [two]  days  before  presentation  of 
the  same  to  the  justice,  with  notice  of  the  day  of  its  presentation 
for  removal.      (2)   That  it  be  referred  to  R.  F.,  Esq.,  of  , 

to  take  the  proofs  of  the  respective  parties  and  to  report  what 
amount,  if  any,  is  due  from  plaintiffto  said  [displaced  attorney] 
for  said  services  and  disbursements.^* 

FORM  No.  1320. 
Direction  for  delivery  of  papers.i*  etc. 

Within  [one  day]  after  the  approval  of  the  undertaking  herein 
required  —  or,  the  payment  hereinbefore  required  —  or,  the  ser- 
vice of  a  certified  copy  of  this  order],  let  the  said  [displaced 
attorney]  sign  a  consent  for  the  substitution  of  [name]  in  his 
stead  as  the  attorney  of  said  A.  B.,  in  the  above  mentioned  ac- 

11  Sustained  by  Cunningham  v.  though  more  should  be  proved  and 
Widing,  5  Abb.  Pr.  414,  n.     And  see      found  due. 

note  in  14  Fed.  Rep.  781.  13  The  report,  duly  obtained  and 
Or,  an  order  may  be  made  directing  confirmed,  will  be  conclusive  on  the 
a  reference  to  inquire  into  the  value  client.  7  Daly,  7.  And  the  court  may 
of  the  services,  and  providing  that  on  order  payment  and  enforce  it  by  exe- 
the  confirmation  of  the  referee's  re-  cution.  Vol.  I,  pp.  252,  304;  Green- 
port  and  payment  to  the  attorney  of  field  v.  Mayor,  etc.,  of  New  York,  28 
the  amount  adjudged  due,  the  sub-  Hun,  320.  But  in  some  cases  the 
stitution  be  granted.  See  Dean  v.  attorney  may  have  a  right  to  sue  and 
Driggs,  82  Hun,  561,  31  N.  Y.  Supp.  a  trial  by  jury. 

548,   aff'd,    145   N.   Y.   595.     Or,   the  As    to    requiring   attorney  to   pay 

court    may    direct    the    substitution,  costs    of    unsuccessful    reference,   sea 

but  provide  that  the  displaced  attor-  Bogart  v.   Electrical   Supply  Co.,  27 

ney    may   retain   the    papers    in    the  Fed.  Rep.   722. 

action  until  the  sum  due  him  is  a  seer-  l*  Sustained  by  Cunningham  V. 
tained  and  paid.  See  Angle-Cont.  Widing,  5  Abb.  Pr.  414,  note;  and 
Chem.  Works  v.  Dillon,  111  App.  Div.  see  Matter  of  Davis,  7  Daly,  1. 
418,  97  N.  Y.  Supp.  1081.  This  is  a  The  court  may,  on  motion,  require 
reference  to  take  evidence  and  report ;  the  displaced  attorney  to  give  hia  sue- 
no  exceptions  need  be  filed,  but  a  mo-  eessor  copies  of  the  entries  in  his 
tion  to  confirm  brings  all  questions  register  stating  the  proceedings  had, 
before  the  court.  Dean  v.  Driggs,  so  far  as  necessary,  for  the  perform- 
supra;  Frost  v.  Feinach,  40  Misc.  412,  ance  of  the  latter's  duties.  This  is 
81  N.  Y.  Supp.  246.  done,  after  proper  request  and  unrea- 

12  This  will  limit  the  recovery  upon  sonable  refusal,  subsequent  to  substi- 
the  undertalcing,  at  least  against  the  tution. 

sureties,  to  the  amount  specified,  even 
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tion  of  A.  B.  against  Y.  Z.,  and  let  him  deliver  over  to  said 
[name]  such  consent,  and  the  papers,  pleadings,  copies  of  deeds, 
and  all  other  papers,  of  every  character,  connected  with  the  said 
action  of  A.  B.  against  Y.  Z.,  now  in  his  possession,  under  oath.^^ 

FORM  No.  1221. 
Condition  where  disposition  of  fund  is  under  immediate  control  of  court.is 

That  in  the  event  of  a  recovery  in  the  action  no  portion 
thereof  shall  be  paid  out  without  notice  to  [attorney]  and  op- 
portunity given  him  to  have  the  amount  of  his  compensation 
fixed. 

FORM  No.  1222. 

Condition  to  stipulate  for  lien  of  judgment. 

Upon  said  [name  of  client]  entering  into  a  stipulation  in 
this  cause,  duly  acknowledged,  to  and  with  said  [attorney]  that 
the  sum  of  dollars  due  to  him  [or,  that  his  claim]  for  his 

services  herein  shall  be  a  lien  upon  any  judgment  which  may 
be  recovered  herein  by  said  [client]  or  his  successors  in  interest. 

FORM  No.  1223. 
Stipulation  by  substituted  attorney. 

Upon  his  filing  a  stipulation  that  the  amount  to  be  paid  to 
[former  attorney],  when  fixed,  shall  be  a  lien  upon  the  cause 
of  action  sought  to  be  enforced,  and  upon  the  proceeds  thereof, 
or  upon  any  amount  which  should  come  into  the  hands  of  the 
sustituted  attorneys  in  the  enforcement  of  any  judgment  ob- 
tained in  the  action,  or  upon  any  settlement  of  the  cause  of 
action  sued  on  [and,  continuing  to  appoint  a  referee  to  take  proof 
of  the  amount  to  be  paid  the  former  attorney. y 

FORM  No.  1224. 
Condition  where  no  agreement  with  attorney  is  established.is 

To  take  proof  as  to  the  terms  of  the  retainer  of  , 

Esq.,  as  attorney  for  plaintiff  herein,  and  the  value  of  his  ser- 

15  Since  the  lien  of  an  attorney  at-  16  For   example,    where    an    infant 

tachea  to   the   client's  papers  in  his  sues  by  guardian  ad  litem.    Bryant  v. 

possession  not  only  for  the  charge  in  Brooklyn    Heifrhts    E.    Co.,    64    App. 

the   particular    action,    but    for    any  Div.  542,  72  N.  Y.  Supp.  308. 

general  balance  due   (Mathot  v.  Trie-  17  From    British    Empire    Typeset- 

bel,  98  App.  Div.  328,  90  N.  Y.  Supp.  ting  Mach.  Co.   d.  Spellissy,  83  App. 

903),  this  may  be  a  proper  condition  Div.  640,  82  N.  Y.  Supp.  47. 

only  if  providing  for  the  payment  or  18  From  Kane  v.  Rose,  87  App.  Div. 

the  securing  of  payment  of  any  gen-  101,  84  N.  Y.  Supp.  111. 
eral  balance  asserted. 
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vices,  and  the  amount  of  his  necessary  disbursements,  and  to 
report  the  same  to  the  court,  with  his  opinion  thereon;  and  that 
the  said  \_aUorney~\  have  a  lien  to  the  extent  of  the  amount  here- 
after allowed  by  the  court  upon  the  report  of  said  referee  upon 
plaintiff's  cause  of  action  and  upon  any  judgment  rendered  in  his 
favor  therein,  or  settlement  effected  thereon,  and  that  no  settle- 
ment of  said  cause  of  action  be  made  except  upon  and  after 
notice  to  said  [^attorney']. 

FORM  No.  1225. 

Order  confirming  referee's  report,  and  directing  payment  of  amount  foundl 

as  value  of  attorney's  services.i9 

Ordered,  that  the  report  of  said  referee  be  and  the  same 
hereby  is  in  all  respects  confirmed;  that  the  plaintiff  is  hereby 
directed  to  pay  to  ,  within  twenty  days  from  the  date  of 

the  service  of  a  copy  of  this  order  upon  the  attorney  for  the 
plaintiff,  the  sum  of  dollars,  the  amount  so  found  justly 

due  said  \_attorney'] ,  together  with  the  sum  of  dollars,  the 

fees  and  expenses  of  said  reference. 

FORM  No.  1226. 
Notice  to  appoint  new  attorney  in  case  of  death  or  disbarment.20 

{Title  of  court  and  cause.'\ 

To  [name  of  party  luhose  attorney  has  ceased  to  act.]  ^' 
Please  take  notice,  that  you  are  hereby  required  to  appoint 
an  attorney  in  place  of  A.  T.,  your  former  attorney  of  record 
herein    [if  cessation  to   act  is  not  already  known  to  the  party 
addressed,  may  state  it,  as  thus:  who  died  on  or  about  the 
day  of  ,  19     ,  or  otherwise  indicate  disbarments^  sus- 

pension, or  other  disability^,  and  notify  such  new  appointment 

1»  From  Kane  v.  Rose,  supra;  the  Code  Civ.  Pro.,  §  65 ;  Given  v.  Driggs, 

court   held  that,  under  the  order  of  3  Cai.  150. 

substitution  next  above   (Form  1224)  This  Form  is  suflBcient  at  common 

this  order  was  proper,  and  required  law.     Given  v.  Driggs    {above).    As 

the  payment  of  the  amount  to  the  at-  well  as  under  the  statute.    N.  Y.  Code 

torney,  or  in  default  of  payment  exe-  Civ.  Pro.,  §  65. 

cution      against     personal     property.  21  Notice  must  be  given  to  each  of 

could  be  issued.  several    parties    if    more    than    one 

20  Where  a  party  before   I'udgment  was  represented  by  him.     Hickox  v. 

(see  Vol.  I,  p.  392),  or  in  the  course  Weaver,  15  Hun,  375. 

of    a    proceeding    by    attorney    after  22  See  Diefendorf  v.  House,  9  How. 

judgment,  loses  his  attorney  by  death  Pr.  243 ;   Chautauqua  Bank  v.  Risley, 

or     other     incapacity,     the     adverse  6   Hill,    375;    N.   Y.    Code   Civ.  Pro. 

party  must  give  such  a  notice  before  §  65. 
proceeding      further      against      him. 
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to  the  undersigned  within  thirty  days  after  service  of  this  notice, 
or  the  cause  will  proceed  without  such  attorney.^^ 

[Date.}  [Signature  and  office  address  of], 

Attorney  for 

[Serve  personally,  or  take  direction  of  court  how  to  serve.] 

FORM  No.  1227. 

Affidavit  to  obtain  order  for  service,  by  mailing  or  substitution,  of  notice  to 
appoint  new  attorney.24 

[Title  of  court  and  cause.1 
[Venue.] 

C.  D.,  being  duly  sworn,  says : 

I.  That  he  is  managing  clerk  for  the  plaintiff's  attorney 
herein,  whose  office  is  at 

II.  That  this  action  is  brought  [here  briefly  indicate  object, 
and  how  the  defendant,  whose  attorney  has  ceased  to  act,  is  to  be 
affected  by  the  judgment  sought,  for  instance]  to  foreclose  a 
mortgage  upon  real  property,  and  the  defendant  Y.  Z.  is  made 
a  party  merely  as  having  some  lien  upon  or  interest  in  the  mort- 
gaged premises,  which  lien  or  interest,  if  any,  accrued  since 
the  lien  of  said  mortgage;  and  no  personal  claim  is  made 
against  him. 

III.  That  the  defendant  Y.  Z.  appeared  in  the  action  by  Z. 
T.,  his  attorney  [here  briefly  state  the  condition  of  the  cause]. 

lY.  That  on  or  about  the  day  of  ,  19     ,  said  Z. 

T.  died  [or,  was  disbarred  by  the  Appellate  Division  for  the 
department —   or  otherwise  state  how  he  ceased  to  act],  and  said 
Y.  Z.  has  not  appeared  by  any  other  attorney,  and  has  not  since 
then,  to  the  best  of  deponent's  knowledge  and  belief,  taken  any 
steps  in  the  action. 

Y.  That  deponent  has  attempted  to  make  personal  service  on 
said  Y.  Z.,  who  resides  at  ,  of  the  annexed  notice  to 

23  If    a    new    attorney    is    not    ap-  ceedings,    if    before    judgment     (Hall 

pointed  witliin   thirty   days,   the   ad-  v.   Putnam,  23   Wkly.  Dig.   513)    are 

verse  party  may  proceed,   but  must  stayed  by  the  statute.     Com.  Bank  v. 

give  notice  to  the  party  of  any  pro-  Foltz,    13   App.    Div.    603,   43    N.    Y. 

ceeding  not   in   its   nature   ex  parte.  Supp.    985:    aff'd,    163    N.    Y.    570; 

Hoffman  v.  Rowley,  13  Abb.  Pr.  399;  Hickox  v.  Weaver,  15  Hun,  375. 

Jewell  V.  Schouten,  1  N.  Y.  241.  24  Draper  v.  Holland,  3  Edw.  272; 

Before  the  lapse  of  that  time  pro-  N.  Y.  Code  Civ.  Pro.,  §  65. 
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appoint  another  attorney,  but  such  personal  service  cannot  be 
made  for  the  following  reasons:  [State  reasons;  see  Forms  in 
this  collection  for  service  of  summons  by  substitution  or  mailing, 
Volume  I,  p.  657,  etc.] 

VI.  That,  as  deponent  is  informed  and  believes,  the  defend- 
ant Y.  Z.  has  not  any  general  agent  or  attorney  within  this  State, 
nor  any  agent  or  attorney  within  this  State  for  any  purpose 
[except  M.  N.,  who  resides  at  ,  and  who  is  his  agent 
for  the  purpose  of  ]  ;  and  the  sources  of  deponent's  in- 
formation and  the  grounds  of  his  belief  are  [setting  them  forth], 
[Or,  state  other  facts  to  guide  the  court  in  directing  a  proper 
substituted  service.] 

VII.  That  no  previous  application  [etc.;  see  p.  1172.] 

[Jurat.]  [Signature.] 

FORM  No.  1338. 

Order  for  service  by  substitution  or  mailing. 

At  a  Special  Term  [etc.,  as  in 
Form  820,  p.  1174]. 
[Title  of  cause.] 

On  reading  and  filing  the  annexed  affidavit  of  C.  D.,  verified 
the  day  of  ,-  19     ,  and  copy  notice  therein  referred 

to,  and  on  motion  of  A.  T.,  attorney  for  [plaintiff]  : 

Oedeeed,  that  said  notice  to  appoint  another  attorney  in  the 
place  of  Z.  T.,  deceased,  be  served  on  Y.  Z.  by  depositing  in  the 
post  ofiice  at  [the  place  of  business  of  the  applicant's  attorney], 
on  or  before  the  day  of  ,  19     ,  a  copy  of  said  notice 

and  affidavit,  together  with  a  certified  copy  of  this  order,  con- 
tained in  a  securely  closed  postpaid  wrapper,  directed  to  said 
Y.  Z.,  at  [or  otherwise,  as  directed  by  the  court]. 

[Affidavit  of  service,  personally  or  by  substitution  or  mailing 
{see  Forms  in  Volume  I,  pp.  641,  661,  701-3),  to  be  made  and 
filed  ivith  the  clerk,  before  further  proceedings.] 

FORM  No.  1239. 
Notice  of  motion  by  attorney  (or  order  to  show  cause)  to  set  aside  satisfac- 
tion of  judgment  and  have  leave  to  issue  execution  thereon  to  the  amount 
of  his  lien.25 

[Commencement  as  in  Form  815,  p.  1171,  or  818,  p.  117o, 
omitting  clause  appropriate  to  motion  before  a  judge,  and  suosn- 

25  Plaintiff's  attorney  has  an  action  defendant,  who  have  settled  the  ac- 
in  equity  against  his  client,  and  the       tion   without   the   attorney's   partici- 
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tuting  for  the  italic  clause  between  the  ^  and  the  X  the  following:^ 
vacating  and  setting  aside  the  satisfaction-piece  of  the  judgment  for 
$  ,  which  had  been  entered  herein  the  day  of  , 

19  ,  in  favor  of  the  plaintiff  and  against  the  defendant,  which 
satisfaction-piece  purports  to  have  been  executed  the  day 

of  ,  19     ,  and  was  filed  in  the  office  of  the  clerk  of  this 

court  on  the  day  of  ,  19     ,  or  vacating  said  sat- 

isfaction of  judgment  to  the  extent  of  $  ,   and   interest 

thereon  from  the  day  of  ,  19     ,  and  for  an  order 

[or  if  an  order  to  show  cause  is  ashed:  and  why  an  order  should 
not  be  made]  for  the  enforcement  of  his  lien  upon  and  interest 
in  said  judgment  to  the  amount  aforesaid  and  the  collection  of 
the  same  by  execution  to  be  issued  thereon  [and  for  such  other 
relief,  efc.].  >■ 

[Date.'}  [Signature  and  office  address  of], 

Attorney  for 
[Address  to   the  client  and  to 
the  attorney  for  the  adverse 
party.] 

FORM  No.  1230. 
Order  on  petition  of  client,  or  attorney,  to  determine  dispute  as  to  compensa- 
tion between  attorney  and  client,  and  ordering  reference.26 

[Title  (court  order)  and  recitals,  according  to  the  case;  see  Form 
820,  p.  1174.] 

■  Ordered,  that  the  said  motion  to  determine  the  lien  of  the 
plaintiff's  attorney  herein  be,  and  the  same  is  hereby  granted 
[and   it   appearing   to  the   satisfaction   of  the   court,   from  the 

pation,   to   fix   and   enforce   his   lien.  If  the  amount  to  which  the  attor- 

Fisher-Hansen    v.    Brooklyn    Heights  ney  is  entitled  is  in  dispute,  the  mo- 

Ry.  Co.,   173   N.  Y.  492.     The  client  tion  for  leave  to  issue  execution  will 

is  a  necessary  party.     Oishei  v.  Penn.  be  denied,  with  leave  to  renew  after 

R.    R.    Co.,    101    App.    Div.    473,    91  the   amount  due   the  attorney  is   de- 

N.  Y.  Supp.   1034.  termiried,  and  it  appears  that  he  can- 

If    plaintiff's    attorney    seeks    an  not  collect  it  from  the  client.    Corbit 

order  permitting  the  continuance  of  v.  Watson,  88  App.  Div.  467,  85  N.  Y. 

the  action,  to  determine  and  enforce  Supp.  125. 

his  lien,  he  must  disclose  the  amount  26  Under   Code   Civ.  Pro.,   §   66,  as 

as  claimed  by  him  and  establish  that  amended  in  1899,  either  the  client  or 

his  client  is  unable  or  unwilling  to  the  attorney  may  petition  the  court 

pay   him.      Smith    v.    Acker    Process  to    determine    and    enforce    the    lien, 

Co.,    102   App.    Div.    170,    92    N.    Y.  and    the    court    may    either   try    the 

Supp.  351.     So,  if  he  seeks  to  enforce  question,    or    send    it    to    a    referee, 

his   lien   by   an   execution    upon   the  Matter  of  King,  168  N.  Y.  53.     This 

judgment   obtained   and    satisfied   by  remedy  is  not  exclusive,  but  concur- 

the  client.     Gurley  v.  Gruenstein,  44  rent  with  the  jurisdiction  of  a  court 

Misc.  268,  89  N.  Y.  Supp.  887 ;  Bollen  of   equity   to   determine   and    enforce 

V.  Schoenwirt,  30  Misc.  224,  63  N.  Y.  liens.      Fischer-Hansen    i\    Brooklyn 

Supp.  311.                .  Heights  Ry.  Co.,  173  N.  Y.'  492.    If  a 
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affidavits  so  presented,  that  disputes  have  arisen  betvceen  the 
plaintiffs  and  said  E.,  not  only  as  to  the  claim  or  lien  of  said  E. 
upon  the  judgment  in  this  action,  but  as  to  other  matters  and 
things,  in  which  it  is  claimed  by  the  plaintiffs  that  said  E.  has 
collected  and  has  not  accounted  for  certain  moneys  of  the  plain- 
tiffs, it  is  further  ordered,  that  in  the  meantime,  and  until  the 
further  order  of  this  court,  the  sheriff  retain  in  his  hands  a  sum 
sufficient  to  pay  in  full  the  execution  issued  by  said  E.  herein,] 
and  that  it  be  referred  to  W.  C.  B.,  Esq.,  who  is  hereby  appointed 
referee  for  that  purpose  to  take  proof  of  the  facts  and  report 
the  same  with  his  opinion  as  follows : 

First.  What  amount  of  compensation  the  said  E.  is  entitled  to 
for  his  services  in  this  action. 

[May  continue  in  a  proper  case:~\ 

Second.  What  amount,  if  any,  he  is  entitled  to  from  the  plain- 
tiffs in  other  matters  and  proceedings  as  compensation  for  his 
services  in  such  matters  and  proceedings. 

Third.  What  amount,  if  any,  should  be  credited  to  the  plain- 
tiffs in  such  other  matters  and  proceedings  and  in  this  action 
for  moneys  paid  by  them  to  the  said  E.,  or  for  moneys  collected 
by  said  E.  in  this  action,  or  in  such  other  matters  and  proceedings. 

Fourth.  To  report  the  amount  of  the  lien,  if  any,  upon  the 
judgment  in  this  action  of  the  said  E.  for  his  services  in  this 
action,  and  for  his  services  in  such  other  matters  and  proceedings, 
after  crediting  the  plaintiffs  with  all  sums  to  which  they  ar& 
entitled  to  credit. 

Enter:   [signature  of  judge  hy  initials  of  name  and  title.] 

reference    is    ordered,*    it    should    be  allowed  the   attorney  must  be  based 

merely  to   take  evidence  and  report,  upon  a  quantum  meruit.    Thomasson 

not  to  hear  and  determine.    Matter  of  v.  Latourette,   63  App.  Div.  408,  71 

Ney  Co.,  114  App.  Div.  467.  N.  Y.  Supp.  559. 

Reference  improper  where  facts  are  It  is  improper  to  require  the  client 

in    small    compass    and    not    compli-  to  give  an  undertaking  to  pay  the  ex- 

cated.     Weiss  v.   Sehleimer,   86  App.  penses   of   the   reference.     Matter  of 

Div.  611,  83  N.  Y.  Supp.  234.  Ney  Co.,  114  App.  Div.  467. 

It  is  no  objection  that  the  amount 


INTEKLOCUTOET    PEOCEEDINGS. II.    CONSOLIDATION.  1519 


ARTICLE  II. 


Consolidation 


1.  General  principles. 
Forms. 

(1231)  Affidavit   to   obtain   consoli- 

dation. 

(1232)  Affidavit    to    consolidate    ac- 

tions brought  to  foreclose 
mechanics'  liens. 

(1233)  Removal  from  another  court, 

and  consolidation. 


(1234)  Notice  of  motion  to  consoli- 

date,   or    to    remove    and 
consolidate. 

(1235)  Order  thereon. 

(1236)  Order  that  one  action  abide 

the  event  of  another. 


1.  General  principles.]  —  To  justify  the  court  in  ordering  the 
consolidation  of  two  or  more  actions,  it  is  not  sufficient  to  show 
that  they  are  between  the  same  parties,  and  that  the  causes  of 
action  are  such  as  may  be  joined  in  one  complaint;  but  in  order  to 
call  into  operation  the  discretion  of  the  court  in  favor  of  the 
motion,  the  defendant  must  go  further  and  show  either  (1)  that 
no  defense  is  intended  to  be  interposed,  or  (2)  that  the  questions 
which  will  arise,  or  the  issues  which  have  arisen,  are  substantially 
the  same  in  all  the  actions. 


FORM  No.  1231. 
AfSdayit  to  obtain  consolidation.27 

[Oive  the  title  of  the  several  causes,  one 

under  the  other,  naming  first  the  one 

in  the  Supreme  Court,  if  any  of  them 

are  pending  in  other  courts.]^^ 
[Venue.'] 

Y.  Z.,  being  duly  sworn,  says: 

I.  That  he  is  the   [defendant  —  or,  one  of  the  defendants  — 
or,  president  —  or  other  appropriate  officer  —  of  the  corporation 


27  The  statutory  provisions  (N.  Y. 
Code  Civ.  Pro.,  §§  817-819)  give  the 
only  authority  to  the  court  to  order 
consolidation.  Mayer  v.  Coffin,  90 
N.  Y.  312;  Am.  Groc.  Co.  v.  Flint, 
5  App.  Div.  263,  39  N.  Y.  Supp.  153. 
Either  party  may  apply.  Briggs  v. 
Gaunt,  2  Abb.  Pr.  77,  11  N.  Y.  Super. 
664. 

For  cases  in  vrhich  consolidation 
may   be    ordered,    see    58    Am.    Dec. 


508,  n.  Where  consolidation  may  not 
be  ordered,  because  the  parties  in  the 
several  actions  are  not  identical,  a 
stay  of  proceedings  may  be  a  proper 
remedy.  See  Am.  Groc.  Co.  v.  Flint, 
supra;  Isear  v.  Daynes,  1  App.  Div. 
557,  37  N.  Y.  Supp.  474. 

28  See  Vol.  I,  p.  84.  If  the  actions 
are  pending  in  the  Supreme  Court 
in  different  districts,  move  in  the 
district  where  first  action  was  begun. 
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defendant;  or,  if  otherwise,  state  relation  to  cause,  and  reason 
why  party  does  not  make  the  affidavit]  in  all  the  above  entitled 
actions  [which  are  respectively  pending  in  the  courts  above 
named ;  if  the  places  of  trial  in  the  Supreme  Court  are  different, 
state  what  they  are''^}  ;  and  all  the  parties  are  the  same  in 
each  action. 

II.  That  each  of  said  actions  is  upon  a  promissory  note  alleged 
to  have  been  made  by  the  defendant  [or  otherwise  show  the 
nature  of  the  causes  of  action,  and  that  they  are  such  as  mmj; 
he  joined  in  the  same  action;^  and,  if  it  be  the  case,  that  they 
all  accrued  before  the  first  action  was  brought].^^ 

III.  That  the  defendant  does  not  intend  to  interpose  any  de- 
fense to  said  actions. 

Or,  That  the  defense  is  [or,  the  defenses  are]  vyholly  the  same 
in  all  these  actions,  as  appears  from  the  respective  pleadings 
therein  \^or,  if  all  the  actions  are  not  at  issued  state  the  facts 
concisely ^^  as  thus  —  that  the  notes  were  obtained  by  the  plain- 
tiff at  one  time  by  fraud,  in  falsely  representing  to  defendant 
\_etc.']  ;  and  deponent  is  advised  and  believes  the  questions  which! 
will  arise  and  are  to  be  tried  are  substantially  the  same  in  all  of 
said  actions.^* 

Not,    however,    if    second    action    is  It  only  aids  on  the  question  of  delay, 

pending  in  First  District.     Dupignac  Dunning,    v.     Bank    of    Auburn,    19 

V.    Same,   8   N.   Y.   St.   Rep.   900,    12  Wend.  23. 

Civ.   Pro.   Rep.   351;    Same  v.   Same,  32 This  is  necessary;  an  allegation 

44  Ilun,  45.  of  identity  is  not  enough.     Dunn  \l. 

29  Mayor  v.   Coffin,   90  N.   Y.   312;  Mason,  7  Hill,   154;    Crone  v.  Koch- 

s.    c.    as   Mayor   v.   Mayor,    11    Abb.  ler,  6  Abb.  Pr.  328,  n. 

N.  C.  367,  rev'g  27  Hun,  610.  33  The  motion  may  best  be  delayed 

30 Mayor    v.    Coffin     (above    cited).  until  after  issue  joined.     Perkins  v. 

Legal   and  equitable  actions  may  be  Merch.  Lith.  Co.,  21  Misc.  516;  Boyle 

consolidated.      Wooster    v.    Case,    12  v.  Stat.  Isl.  Land  Co.,  87  Hun,  233, 

N.   Y.    Supp.    769,   34    St.    Rep.    577.  33  N.  Y.  Supp.  836. 

The   separate    actions    for    injury   to  34  The  fact  that  the  issues  are  not 

property    and    to    person    from    the  the  same  is  a  strong  reason  for  deny 

same   negligent   act    (170  N.  Y.   40)  ing   the    application.      Woodward  v. 

may   be    consolidated.      Rosenberg   v.  Frost,   19  Wkly.  Dig.  125. 

Stat.    Isl.   Ey.    Co.,    14   N.    Y.    Supp.  The  fact  that  defendant  asserts  a 

476,    38     St."    Rep.     106;     McAndrew  counterclaim  arising  out  of  the  same 

V.    Lake    Shore,   etc.,    R.    R.    Co.,    70  contract  alleged  in  one  of  the  actions, 

Hun,  46,  23  N.  Y.  Supp.  1074.  and     large     enough     to     offset    the 

31  Pierce  v.  Lyon,  3  Hill,  450.     But  amounts     claimed    in    both    actions, 

this  is  not  essential.     Carter  v.  Sally,  held  ground  for  consolidation.     Per- 

28  Abb.  N.   C.   130,   19   N.  Y.   Supp.  kins    v.    Merch.    Lith.    Co.,   21  Misc. 

244;  Wilkinson  v.  Johnson,  4  Hill,  46.  516,  47  N.  Y.  Supp.  712. 
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IV,  [State  the  condition  of  the  causes?^  See  Forms  816  and 
1063.  And  if  an  order  to  show  cause  is  ashed,  state  as  to  pre- 
vious application.     See  p.  1172.] 

[V.  May  add  as  hearing  upon  costs  of  motion:  That  the  plain- 
tiff's attorney  has  refused  to  consent  to  the  consolidation  of 
these  actions  upon  the  request  of  the  defendant's  attorney  made 
since  issue  was  joined  in  all  said  causes.] 

[Jurat.'\  [Signature.] 

FORM  No.  1232. 

Affidavit  to  consolidate  actions  brought  to  foreclose  mechanics'  liens.36 
[Title  of  first  action  irought.y 

A.  B.,  being  duly  sworn,  says :  that  he  is  plaintiff  [or,  one  of 
the  defendants]  in  the  above  entitled  action  [or  in  another  pend- 
ing action  io  foreclose  a  lien  on  the  same  property,  describing 
the  action.] 

[Describe  the  various  pending  actions  to  foreclose  liens  on 
■same  property,  shoiuing  that  they  are  at  issue,  and  no  trials  had 
■or  begun  in  any.y^ 

FORM  No.  1233. 
Removal  from  another  court,  and  consolidation.39 

[Adapt  from,  Form  1231,  and  Forms  1551,  etc.,  post.] 

FORM  No.  1234. 
Notice  of  motion  to  consolidate,  or  to  remove  and  consolidate.40 

[Title  as  in  Form  1231.J 

Please  take  notice,  that  upon  the  annexed  affidavit  of  Y.  Z., 
verified  on  the  day  of  ,  19      ,  and  the  pleadings  [and 

3B  If  the  causes  are  called  for  trial  Dupignac  v.  Van  Buskirk,  18  id.  204; 

before  motion  made,  it  will  be  denied  aff'd,  44  Hun,  45. 
for  laches.    See  Eleventh  Ward  Bank  The  City  Court  of  New  York  has 

V.  Hay,  8  Daly,  328;  aff'd,  73  N.  Y.  power  to  remove  an  action  from  the 

609.  Municipal  Court   (Curley  v.  Schaefer 

36  Under  Code  Civ.  Pro.,  §  3401,  Brewing  Co.,  35  Misc.  131,  71  N.  Y. 
■giving  to  any  party  in  any  of  the  Supp.  318),  but  the  combined  amount 
actions  a  right  to  move.  claimed    in    the    consolidated    action 

37  The  motion  should  be  made  in  must  not  exceed  $2,000.  Gillin  v. 
the  court  (of  record)  in  which  the  Canary,  19  Misc.  594,  44  N.  Y.  Supp. 
first  action  was  brought.     §  3401.  313.     Nor  should  a  consolidation  be 

38  The  motion  is  too  late,  after  one  permitted  if  it  would  affect  the 
of  the  actions  has  been  in  part  tried.  remedy  on  a  removal  bond.  Gray 
Eckenroth  v.  Egan,  20  Misc.  508,  46  Lith.  Co.  v.  Sehulman,  84  N.  Y.  Supp. 
N.  Y.  Supp.  666.  503. 

*9N.   Y.    Code    Civ.    Pro.,    §    818;  40Move  the  court.     Motion  should 

Soloman  v.  Belden,  12  Abb.  N.  C.  58;       not  be  noticed  till  after  issue  unless 

96 
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proceedings]  in  the  above  entitled  actions,  the  undersigned  will 
move  the  [Supreme]  Court,  at  a  Special  Term,  to  be  held  at  the 
City  Hall  [or.  County  Court  House],  in  ,"  on  the 

day  of  ,   19     ,  or  as  soon  thereafter  as  counsel  can  be 

heard,*  that  all  [or,  both]  of  these  actions  be  consolidated  into 
one,*^  [may  add:  or  that  action  No.  should  be  stayed  until 

after  the  determination  of  action  No.  ;  see  Stay  of  Proceed- 

ings], and  for  such  further  or 'other  order  as  may  be  just  [with 
costs]. 

[Date.]  [Signature  and  office  address  of], 

[Address]   To  ,  Attorney  for  [moving  party]. 

Attorney  for  [adverse  party]. 

FORM  No.  1235. 
Order  consolidating  actions.  , 

[Title  (court  order)  with  names  of  the  several  causes  as  in  Form 
1231,  and  recitals  according  to  the  case;  see  Form  820,  p.  1174.] 
Ordeeed,  1.  That  the  several  causes  above  entitled  be,  and 
hereby  are,  consolidated  into  one  action  in  this  court,  [and  that 
for  such  purpose  of  consolidation  the  action  now  pending  be- 
tween the  parties  above  named  in  the  Court  be  and  the 
same  is  hereby  removed  to  this  court],  and  that  the  respective 
pleadings  in  the  actions  hereby  consolidated  stand  as  the  plead- 
ings in  said  consolidated  action**  [or,  that  the  plaintiff  have  leave 
—  or  J  be  required  —  to  serve  an  amended  complaint  in  the  con- 
solidated action  within  days  from  the  service  of  this  order, 
setting  forth  the  causes  of  action  contained  in  the  several  com- 
plaints herein,  and  defendant  to  have  days  thereafter  to 
serve  an  answer  thereto,  in  which  the  defenses  shall  be  identical 
with  that  set  up  in  his  answers  already  served] . 

2.  That  the  costs  of  the  actions  hereby  consolidated  up  to  the 
date  of  this  order  abide  the  event  of  this  consolidated  action, 
and  that  the  successful  party  herein  may  tax  with  his  costs  such 

the   affidavit   is   that   defendant  will  entitled  action  in  the              Court  be 

not    answer.      Boyle    v.    Staten    Isl.  removed  into  the  Supreme  Court,  and 

Land    Co.,    87    Hun,    233,    33    N.    Y.  there  consolidated. 

Supp.  836;  Le  Roy  v.  Bedell,  1  Code  If  change  of  place  of  trial,  insert: 

R.    (N.  S.)   201.     Or  unless  the  mul-  and  for  that  purpose  that  the  place  of 

tiplicity   of    actions   is   clearly  vexa-  trial  of   the   action   in  the   Supreme 

tious.     Percy  v.   Seward,  6  Abb.   Pr.  Court  for  the  county  of                    be 

326.  changed  to  the  county  of 

41  As  to  place  of  moving,  where  43  The  judgment-roll  will  contain 
the  actions  are  in  different  counties,  the  pleadings  in  the  several  actions 
see  Percy  v.  Seward,  6  Abb.  Pr.  326,  consolidated.  Colt  v.  Davis,  50  Hun, 
and  note  28  to  Form  1231.  366,  3  N.  Y.  Supp.  354,  16  Civ.  Pro. 

42  If  removal  is  sought  will  insert:  180. 
and  that  for  that  purpose  the  above- 
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costs  as  have  previously  accrued  to  him  in  each  of  said  actions 
hereby  consolidated,  and  that  defendant  have  ten  dollars  costs 
of  this  motion**  [or,  that  $10  costs  of  this  motion  abide  the 
event  of  the  action]. 

[If  removal  or  change  of  place  of  trial  is- order ed.}  3.  That 
upon  iilin<^  a  certified  copy  of  this  order  vs^ith  the  clerk  of  the 
court  of  [or,  of  the  county  of  Jj  he  deliver  all 

process,  p  -adings,  and  proceedings  in  his  office,  relating  to  the 
second  cause  above  mentioned,  to  the  clerk  of  the  county  of 
[name  the  county  of  the  venue  of  the  consolidated  cause']. 

[Conditions  may  he  imposed  upon  the  defendant,  if  necessary 
to  plaintiff's  protection.*^ 

Enter:  [signature  of  judge  hy  initials  of  name  and  title.] 

FORM  No.  1236. 
Order  that  one  action  abide  the  event  of  another.*6 

[Title  (court  order),  with  name  of  all  the  causes  and  recitals  ac- 
cording to  the  fact.     See  Form  820,  p.  1174.] 

Oedeeed,  that  all  the  above-named  causes  abide  the  event  and 
final  determination  of  one  of  them,  which  the  plaintiff  may  select 
and  notice  for  trial  [or,  of  the  first  named],  and  that  proceed- 
ings in  all  the  remaining  actions  be  stayed  until  the  trial  of  such 
selected  action,  [in  a  proper  case  may  also  provide:]  and  that 
whatever  judgment  may  be  finally  rendered  in  the  cause  noticed 
for  trial  shall  be  entered  in  all  the  other  causes  [or,  with  liberty 
to  the  defendant  after  such  trial  to  move  for  a  consolidation  of 
the  remaining  suits,  and  with  like  liberty  to  the  plaintiff  to  apply 
then  for  a  consolidation  —  or,  to  bring  the  remaining  suits  to 
trial,  unless  the  defendants  consent  that  such  remaining  actions 
abide  the  event  of  the  action  tried,  in  case  the  defendants  should 
appeal  from  any  judgment  recovered  against  them. 

« Costs   of   the   motion   should   be  30  Abb.  N.   C.    131,  23  N.  Y.   Supp. 

granted,  unless  a  satisfactory  reason  682,   23    Civ.   Pro.    87. 

is  shown  for  bringing  two  suits  where  Where  the  application  was  by  the 

one  would  suffice.     Bank  of  U.  S.  v.  plaintifT,   he  was  charged  with  costs 

Strong,  9  Wend.  451.     Costs  already  of  the  first  action  down  to  the  order, 

accrued  may,  a»d  should  in  a  proper  although  he  was  not  in  fault  for  hav- 

case,  be  saved  to  the  successful  party,  ing  brought   separate   suits.     Briggs 

Frank  Brewing  Co.  v.  Mayor,  19  App.  v.  Gaunt,  4  Duer,  664,  2  Abb.  Pr.  77. 

Div.  628,  46  N.  Y.  Supp.  24;  Blake  v.  45  See  Mason  v.  Eve.   Star  Newsp. 

Mich.  So.  R.  R.  Co.,  17  How.  Pr.  228.  Co.,  35  Misc.  77,  71  N.  Y.  Supp.  203; 

It   is    necessary   to    make    such    a  aff'd,  67  App.  Div.  619. 

reservation  of  the  right  to  costs,  or  46  This  Form  is  supported  by  Jaek- 

they   cannot   be    taxed.      Hiscock    v.  son  v.  Stiles,  5   Cow.   282;    Clark  v. 

N.  Y.   Staats  Zeitung,   3  Misc.    110,  Metropolitan  Bank,  5  Sand.  665. 
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ARTICLE  III. 

Contempt. 


FOEMS. 


I.  Immediate  punishment  in  view 

AND    PEESENCE. 

1237.  Order  summarily  convicting 
and  committing  for  criminal 
contempt  in  immediate  view 
and  presence. 

1233-1240.  Statements  of  contumacy 
suitable  to  be  inserted  in 
foregoing  Form. 

1241.  Commitment  for  criminal  con- 

tempt in  the  immediate  view 
and  presence. 

II.  Proceeding     toe    contempt    by 

oedeb  to  show  cause,  in  the 
action,  or  special  peoceeding. 

1242.  Affidavit    to    obtain    order    to 

show  cause  why  accused 
should  not  be  punished  for 
contempt. 

1243.  Affidavit    upon    application    to 

punish  recalcitrant  witness 
under  commission  issued  from 
another  State. 

1244.  Order  to  show  cause. 

1245.  Affidavit  of  service  of  order  to 

show  cause  in  contempt. 

1246.  Order     of    reference     to    take 

proof. 

l's,ti .  Order  convicting  of  civil  con- 
tempt, fining  for  indemnity 
of  injured  party  and  com- 
mitting  till  paid. 

1248. ,  and  fining  for  punish- 
ment, and  for  costs  and  ex- 
penses. 

1249.  Order  of  reference  to  ascertain 

measure  of  fine  for  indem- 
nity of   complainant. 

1250.  Order    punishing    for    criminal 

contempt. 

1251.  Order    convicting    of    contempt 

for  giving  fictitious  under- 
taking. 

1252.  Order    convicting    of    contempt 

for  refusing  to  perform  an 
act  still  in  power  of  offender 
to  perform. 


1253.  Order   convicting  of  contempt, 

and  directing  punishment, 
but  allowing  opportunity  to 
purge. 

III.  Pboceeding  by  attachment  (a 

SPECIAL  peoceeding). 

1254.  Affidavit  to   obtain  attachment 

in  the  first  instance  (general 
Form ) . 

1255.  Order  for  attachment  for  con- 

tempt. 

1256.  Attachment    to    bring    in    the 

accused  to  answer  to  a  charge 
of  contempt. 

1257.  Indorsement    on    foregoing  at- 

tachment. 

1258.  Order  for  attachment  for  con- 

tempt in  disregarding  order 
to  submit  to  examination 
before   trial. 

1259.  Affidavit     to     attach     witness 

for  non-attendance  (common 
Form ) . 

1260.  Attachment  against  witness  for 

not  attending. 

1261.  Affidavit  to  attach  witness  not 

obeying  subpoena  to  attend 
before  sheriff's  jury. 

1262.  Order  for  attachment  to  bring 

witness  before  sheriff's  jury. 
lilbS.  Attachment  for  witness  before 
sherifi's  jury. 

1264.  Undertaking  of  bail  on  arrest 

on  attachment  to  answer  for 
contempt. 

1265.  Order   by    court,    or   judge,  or 

referee,  that  interrogatories 
be  filed. 

1266.  Interrogatories  as  to  contempt. 
iz67.  Answers    to    interrogatories  as 

to  contempt. 

1268.  \erification  of  answers  to  in- 

terrogatories. 

1269.  Order   of   reference  as  to  con- 

tempt. 

1270.  Order    convicting    of   contempt 

(after  attachment)  and  di- 
recting commitment. 
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1271.  Warrant    of    commitment    for 

contempt. 

IV.   Peoceedings   summarily  taken 

AGAINST  ATTOENEYS  AND  OTHEB 
OFFICEBS    OV    THE    COUET. 

1272.  Order  to  show  cause  why  attor- 

ney should  not  pay  over  to 
his  client  or  be  punished  for 
contempt. 

1273.  Order  directing  attorney  to  pay 

money  (as  foundation  for 
attachment ) . 

1274.  Notice  to  sheriff  or  other  officer 

to  return  a  process  or  man- 
date. 


1275.  Affidavit  showing  duty  of  sher- 

iff or   other   officer   to   make 
return. 

V.    Commitment    foe    non-payment 

OF   MONEY  DIEECTED   BY   OKDER. 

1276.  Affidavit    to    obtain    summary 

commitment. 

1277.  Order  thereon. 

iii78.  Commitment  for  contempt  on 
failure  to  pay  money. 

1279.  Orddr  to  show  cause  (by  court) 
why  accused  should  not  be 
punished  for  contempt  in  not 
paying  pursuant  to  order  or 
judgment. 


I.    IMMEDIATE  PUNISHMENT  IN  VIEW  AND  PRESENCE.4T 

FORM  No.  1337. 
Order  summarily  convicting  and  committing  for  criminal  contempt  in  imme- 
diate view  and  presence.^s 

[Name  o/]  court  [or^  if  a  court  order,  which  it  must  he  if  the 

proceeding   is  in    court~},    At    a    Special 
Term   [or^  at  a  Trial  Term,  etc.,  as  in 
Form  820,  p.  1174]. 
[Title  of  cause.'\ 

On  this  day  of  ,  19     ,  at  about  the  hour  of         , 

the  above-named  cause  being  on  trial  \_or,  the  above-named  pro- 
ceeding —  indicate  briefly  its  nature  —  being  then  pending]  be- 
fore this  court  [or,  the  undersigned],  M.  JST.,  vras  duly  called  as  a 
witness  for  [here  indicate  contumacy;  see  Forn^s  1238  to 

1240,  ielow.y^ 

Wheeeupow,  the  said  M.  ]^.  [being  now  still  present™  in  court 
—  or,  before  the  undersigned],  it  is  adjudged  that  said  M.  N". 
is  guilty  of  a  criminal  contempt  [of  court]  by  reason  of  his 
[set  forth  the  species  of  ■^ontempt,  as:]^^  disorderly  behavior 
tending  directly  to  interrupt  its  proceedings  and  to  impair  the 


*7An  order  to  show  cause,  or  war- 
rant to  attach,  may  be  granted  by 
judge,  or  referee,  instead  of  the  sum- 
mary commitment.  Code  Civ.  Pro., 
§  2269;  People  r.  Miller,  9  Misc.  1, 
29  N.  Y.  Supp.  305. 

48  Sustained  by  Exp.  Richmond 
Stice,  70  Cal.  15;  Re  Rea,  14  Cox 
Crim.  Cas.  139;  Matter  of  Percy,  2 
Daly,  530;  People  ex  rel.  Hackley  v. 
Kelly,  24  N.  Y.  74;  N.  Y.  Code  Civ. 
Pro.,  §  10.  No  affidavit  is  necessary. 
People  i;.  Hackley,  supra.  Even  when 
made  by  a  referee.  See  People  v. 
Miller,  9  Misc.  1,  29  N.  Y.  Supp.  305. 


49  The  particular  circumstances  of 
the  offense  must  be  set  forth  under 
Code  Civ.  Pro.,  §  11.  See  Roncoroni 
r.  Gross,  92  App.  Div.  366,  86  N.  Y. 
Supp.    1113. 

50  The  recital  of  presence  is  in- 
serted in  deference  to  the  ruling  in 
Clay  V.  Quarter  Sessions,  Ky.  Dec. 
(Sneed)  189.  Interrogatories  are 
not  necessary  if  commitment  is  im- 
mediate. Matter  of  Percy,  2  Daly, 
530. 

51  Code  Civ.  Pro.,   §  8. 
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respect  due  to  its  authority,  as  above  set  forth   [or,  refusing  to 
be  sworn  as  a  witness  —  or,  refusing  to  answer  said  question  — 
or  otherwise  according  to  the  fact^,  and  that  the  said  M.  N.  be 
imprisoned  in  close  custody  in  the  jail  of  the  county  of 
[where  the  court  is  sittingY^  for  {not  exceeding  30]  days. 

\_0r  if  fine  only  he  imposed:^  that  said  M.  N.  pay  a  fine  of 
dollars,   and  in  default  of  the  payment  thereof  be  im- 
prisoned in  close  custody  in  the  jail  of  the  county  of  , 
*  until  said  fine  be  fully  paid,^^  or  until  a  period  of  30  days 
after  the  commitment  of  him  to  jail  shall  have  expired. 

l_Or  in  case  of  both  fine  and  imprisonment:]  that  said  M.  N. 
pay  a  fine  of  dollars,  and  be  imprisoned  in  close  custody 

in  the  common  jail  of  the  county  of  ,  t  for  \_not  exceed- 

ing 30]  days,  and,  thereafter,  in  case  of  default  in  the  payment 
of  the  aforesaid  fine,  until  said  fine  be  fully  paid  or  the  period 
of  30  days  after  the  period  of  days  above  mentioned  shall  have 
expired]  .^* 

[Or  if  the  offense  was  disobedience  under  subpoena,  or  an  ad 
which  can  yet  be  performed :^^'\  be  imprisoned  in  close  custody 
in  the  common  jail  of  the  county  of  ,  §  there  to  remain 

until  he   [there  state  the  act  which  he  was  required  to  do,  fov 
instance,  if  it  be  to  answer  a  question  recite  the  question  to  he 
answered']  ^® —  may  add  a  fine,  as,    and   pays    a   fine   of 
doUars,^'^  or  is  discharged  according  to  law. 

[Authentication  as  in  Form  818,  p.  1173.] 

52  See  People  ex  rel.  Sherwin  v.  56  People  ex  rel.  Phelps  v.  Fancher, 
Mead,  92  N.  Y.  415,  1  N.  Y.  Grim.  2  Hun,  226,  rev'g  15  Abb.  Pr.^  (N.  S.) 
E.  417.  38. 

53  The  fine  belongs  to  the  public.  A  commitment  is  fatally  defective 
Mut.  Milk,  etc.,  Co.  v.  Tietjen,  73  which  omits  to  specify  the  act  or 
App.  Div.  532,  77  N.  Y.  Supp.  287.  duty  to  be  performed.    People  ex  rel. 

54  Or  under  practice  in  some  States  Post  v.  Grant,  50  Hun,  243. 

—  until  said  fine  be  fully  satisfied  in  57  The    court    may    impose   a   fine 

the  proportion  of  one  day's  imprison-  only,  if  it  see  fit,  in  which  case  the 

ment  for  every  dollar  of  the  fine,  and  imprisonment      cannot      exceed     six 

on   the   payment   of   such   portion  of  months.      Hommel    v.    Buttling,    46 

the  fine  as  shall  not  have  been  satis-  App.  Div.  206,  61  N.  Y.  Supp.  811. 

fied    by    imprisonment,    at   the    rate  No   costs   can  be  allowed.     People 

above  prescribed,  that  said  [name]  be  ex   rel.   Stearns  v.   Marr,   181  N.  Y. 

discharged   from   custody.  463. 

55  People  ex  rel.  Jones  v.  Davidson, 
35   Hun,  471. 
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STATEMENTS  OP  CONTUMACY  SUITABLE  TO  BE  INSERTED  IN 
FOREGOING  FORM.58 

FORM  No.  1238. 
Disorderly  interruption. 

[Insert  in  last  Form ;]  —  said  M.  JST.  insisted  upon  interrupt- 
ing and  insulting  the  court  by  shouting  at  the  court  in  a  violent 
and  unseemly  manner,  and,  although  frequently  directed  by  the 
court  to  cease,  continued  to  do  so  in  such  a  way  that  no  member 
of  the  court  was  able  to  continue  the  discharge  of  his  official 
functions."* 

FORM  No.  1239. 
Refusal  to  be  sivorn.fio 

M.  ^.  was  duly  called  as  a  witness  for  the  [plaintiff]  in 
the  above  entitled  action  [or,  proceeding],  and  was  duly  ordered 
by  the  court  [or,  by  the  undersigned]  to  be  sworn  as  a  witness, 
and  thereupon  and  now  in  the  immediate  view  and  presence  of 
the  court,  he  refused  and  still  refuses  to  be  sworn  as  a  witness. 


FORM  No.  1240. 
Refusing  to  answer  a  question. 

And  the  said  [name']  having  been  duly  sworn  as  a  witness, 
and  having  been  examined  by  counsel  for  said  [plaintiff],  and 
having  testified  among  other  things  that  [state  pertinent 
preliminary  matters,  if  any] ,  and  having  been  then  asked  by  said 
coimsel  the  following  question :  [quote]  ;  and  the  said  [witness] 
having  declined  and  refused  to  answer  said  question,  after  having 
been  directed  so  to  do  by  the  court ; 

[Add  other  questions,  if  any,  ivhich  were  propounded,  and 
which  witness  declined  to  answer. ]^^ 

68  Criminal  contempts  are  those  oi  See  People  eoc  rel.  Jones  v.  Da- 
enumerated  in  the  statute,  and  none  vidson,  35  Hun,  471;  People  ex  rel. 
others.  People  ea>  rel.  Munsell  v.  Oyer  Hackley  v.  Kelly,  24  N.  Y.  74,  24 
&  Term.,  101  N.  Y.  245.  How.  Pr.  369;   People  ex  rel.  Phelps 

59  From  Re  Rea,  14  Cox  Crim.  Cas.  v.   Fancher,   4   Supm.   Ct.    (T.   &   C.) 

139;  see,  also,  Holman  V.  State,  105  467;  Lathrop  v.  Clapp,  40  N.  Y.  328. 
Ind.  513,  2  West.  Rep.  761.  For    form    of    commitment    of    at- 

^  See  People   ex  rel.   McDonald  v.  torney  for  refusing  to  produce  docu- 

Keeler,   99   N.   Y.    463;    Reynolds   v.  ments  as  a  witness,  see  People  ex  rel. 

Parker,  2  Dem.  399.  Mitchell  v.  Sheriff.  7  Abb.  Pr.  96. 
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FORM  No.  1241. 
Commitment  for  criminal  contempt  in  the  immediate  view  and  presence.^ 

The  People  of  the  State  of  New  York  to  the  Sheriff  of  the 
County  of  ,  greeting:^ 

Wheeeas,  on  the  day  of  ,  19     ,  in  an  action 

between  A.  B.,  plaintiff,  and  Y.  Z.,  defendant  [or,  a  proceeding 
for  —  briefly  indicating  nature^ ,  then  pending  in  the  court  of 
in  the  county  of  [recite  the  particular  circumstances 

of  contumacy^  as  in  previous  Forms,  1238-1240,  which  said  acts 
were  committed  during  the  sitting  of  the  court  and  in  its  imme- 
diate view  and  presence;] 

[If  an  order  was  made  continue:  And  wheeeas,  by  an  order 
duly  made  and  entered  herein  on  the  day  of  >  19    , 

said  M.  1^.  was  adjudged  guilty  of  a  criminal  contempt  of  court, 
and  directed  to  be  punished  as  hereinafter  provided;] 

Now,  THEEEroEE,  wp  Command  you  that  you  take  the  body  of 
the  said  M.  ~N.,  and  safely  keep  him  in  your  close  custody  in 
the  common  jail  of  the  county  of  [as  in  Form  1237,  from  the  *, 
the  t  or  the  §],  and  you  are  to  return  this  writ  and  to  make  and 
return  to  our  said  court  a  certificate,  under  your  hand,  of  the 
manner  in  which  you  shall  have  executed  the  same. 

WiTN"Ess:  Hon.  [here  name  the  judge,  or  any  justice  of  the 
Supreme  Court,  if  the  cause  in  which  the  writ  is  issued  is  in 
that  court,  adding^,  justice  of  our  said  court  [or  if  the  cause  is 
in  the  New  Yorh  City  Court,  name  any  judge  thereof,  adding,' 
judge  of  our  said  court],  at  the  County  Court  House  [or,  the 
City  Hall],   in  ,  this    [date  of  issuing"]   day  of  , 

19     . 

[Signature  of  cleric,  and  seal  of  court 
[Seal,  if  any.]  at  left,  or  if  issued  by  a  magis- 

trate, his  signature.] 
[Tf  issued  at  the  instance  of  an  attorney,  add  signature  cmdi 
office  address  of,] 

Attorney  for 

62  People  CO!  reZ.  Jones  r.  Davidson,  N.    Y.    219;    Matter    of   Teitelbaum, 

35  Hun,  471 ;  Matter  of  Percy,  2  Dalv,  84  App.  Div.  351,  82  N.  Y.  Supp.  887. 

530.      N.   Y.    Code   Civ.   Pro.,   §    856,  63  Matter    of    Percy,    above    cited; 

which    authorizes    commitment   by   a  N.  Y.  Code  Civ.  Pro.,  §  858. 

judge,  on  affidavit  that  a  person  sub-  64  A  general  statement  of  the  diso- 

poenaed  refuses  to  answer  a  material  bedience    is    insufBcient    under    Codft 

question  before  an  arbitrator,  referee,  Civ,  Pro.,  §  11.     Eoncoroni  V.  Gross, 

legislative  committee,   etc.,   is  uncon-  92   App.    Div.    366,   86   N.  Y.   Supp. 

stitutional.      Matter    of    Grout,    105  1113;    People   ex  rel.  v.  Marean,  SB 

App.    Div.   98,   93   N.   Y.   Supp.   711,  App.  Div.  278,  83  N.  Y.  Supp.  843  (a 

34  Civ.   Pro.   231.  statement  that  an  attorney  "behaved 

E«view  on  appeal  must  be  by  cer-  m   an   insolent   and   disorderly  man- 

tiorari.    People  ex  rel.  v.  Forbes,  143  ner,"  not  enough). 
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II.    PEOCEEDINGS  FOR  CONTEMPT  BY  ORDER  TO  SHOW  CAUSE,  IN 
THE  ACTION  OR  SPECIAL  PROCEEDING.65 

FORM  No.  1242. 

AfSdavit  to  obtain  oider  to  show  cause  why  accused  should  not  be  punished 

for  contempt. 

\_Title  of  court  and  cause.'] 
[Venue.] 

A.  T.,  being  duly  sworn,  says: 

I.  That  he  is  the  [attorney  for]  the  plaintiff  in  the  above 
action  [^or  otherwise  state  relation  to  the  cause]. 

II.  [Here  state  facts  constituting  duty  as  thus,  for  instance, 
where  contumacy  occurred  in  the  course  of  the  cau^se.]  That 
on  the  day  of  ,  19  ,  at  o'clock  m.,  de- 
ponent attended  as  such  [attorney  for  said  plaintiff]  herein,  at 
the  [chambers]  of  [Mr.  Justice  J.  K.],  in  the  of  , 
and  in  the  presence  of  said  justice,  to  examine  the  defendant 
above  named,  before  trial,  pursuant  to  the  order  hereto  annexed. 

III.  [//  the  contumacy  was  the  disobedience  of  a  judgment  or 
order,  add,  (or  annex  and  refer  to)  proof  of  personal  service 
thereof^^  with  a  certified  copy  of  the  order  or  judgment  disre- 
garded.^'' see  Vol.  I,  p.  410,  and  pp.  982,  983.] 

OS  Where  the  contempt  consists  in  Generally  personal  and  formal  ser- 
disobedience  of  the  order  of  a  court,  vice  of  the  order  is  essential  to  pun- 
the  sole  difference  between  ciyil  and  ishment  for  contempt.  See  Am. 
criminal  contempts  appears  to  be  that  Mortg.  Co.  v.  Sire,  103  App.  Div.  396, 
the  latter  must  be  founded  on  a  wil-  92  N.  Y.  Supp.  1082;  Flor  v.  Flor,  73 
ful  disobedience,  while  a  disobedience  App.  Div.  262,  76  N.  Y.  Supp.  813. 
whereby  the  right  of  a,  party  is  im-  Various  exceptions  exist,  however. 
paired  or  defeated  results  in  a  civil  For  instance,  disobedience  of  an  in- 
contempt.  There  is  but  slight  differ-  junction  order,  where  knowledge  of  it 
cnce  in  the  procedure  to  punish,  un-  is  enough.  People  ex  rel.  Stearns  v. 
less  the  criminal  contempt  was  com-  Marr,  181  N.  Y.  463.  And  even 
mitted  in  the  immediate  view  and  though  no  formal  order  had  been  en- 
presence,  as  covered  in  preceding  tered,  but  the  court  had  decided  to 
Forms.  The  court  may  punish  for  a  enjoin  the  act.  People  v.  Rice,  144 
civil  contempt,  although  the  applica-  N.  Y.  249.  An  order  for  examination 
tion  was  made  to  punish  for  a  crim-  before  trial,  vacated  by  the  Special 
inal  contempt.  People  eic  rel.  v.  Rice,  Term  but  re-instated  upon  appeal, 
144  N.  Y.  249,  aff'g  80  Hun,  437.  need  not  be  again  personally  served. 

68  A  certified  copy  of  the  judgment  Roch.  Lamp  Co.  v.  Brigham,   1  App. 

or  order  must  have  been  pprsonally  Div.  491,  37  N.  Y.  Supp.  402. 
served.     Ryckman    v.    Ryckman,    32  67  It  will  not  be  presumed  that  an 

Hun,  193;   Pittsfield  Bank  v.  Tailer,  order    in    supplementary   proceedings 

21  N.  Y.  Supp.  561,  23  Civ.  Pro.  48;  contained       an       injunction       order. 

People  ex  rel.  v.  Feenaughty,  51  Misc.  Holmes  v.  Regan,  68  App.  Div.  318, 

468.  74  N.  Y.  Supp.   10, 
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lY.   ^Allege  the  disobedience  specifically.']^ 

V.  \_If  adjudication  of  actual  loss  or  injury  is  desired,  allege 
facts  which  establish  it.Y^ 

VI.  That  no  previous  application  for  an  order  to  show  cause 
why  said  M.  JST.  should  not  be  punished  for  contempt  has  been 
made  herein  [except,  etc.,  see  p.  1172.] 

[Jurat.]  [Signature.] 

[Submit  proof  of  costs  and  expenses  before  entering  final  order 

herein.]'"^ 

[Some    recent    adjudications    on    civil    contempt    are   given 

below.]''^ 


68  If  the  contempt  is  the  non-pay- 
ment of  a  sum  of  money,  a  personal 
demand  for  the  payment  must  be 
shown.  Gen.  Elee.  Co.  v.  Sire,  88 
App.  Div.  498,  85  N.  Y.  Supp.  141; 
Goldie  V.  Goldie,  77  App.  Div.  12, 
79  N.  Y.  Supp.  268,  12  Anno.  Cas. 
175;  Delanoy  v.  Delanoy,  19  App. 
Div.  295,  40  N.  Y.  Supp.  200;  Klor 
V.  Flor,  73  App.  Div.  262.  And  must 
be  made  by  one  bearing  written  au- 
thority to  receive  payment,  if  not 
made  by  principal.  Demand  may  not 
be  necessary  under  an  order  directing 
payment  within  a  specified  number  of 
days,  by  an  attorney  or  other  official. 
See  People  ex  rel.  v.  Peenaughty,  51 
Misc.  468. 

If  in  supplementary  proceedings 
the  creditor  claims  that  the  judgment- 
debtor  should  be  punished  foV  con- 
duct upon  the  examination,  he  must 
show  disobedience  of  an  oral  direc- 
tion given  bv  judge  or  referee.  Code 
Civ.  Pro.,  §  2457;  East  River  Bank 
V.  De  Lacy,  37  Misc.  705,  76  N.  Y. 
Supp.  927. 

69  The  facts  which  legally  establish 
the  damage.  Moffatt  v.  Herman,  110 
N". 'Y.  131;  Burnham  v.  Denike,  53 
App.  Div.  407,  65  N.  Y.  Supp.  1028. 

If  a  previous  order  has  adjudged 
that  a  receiver  has  a  fund  in  his 
hands,  his  failure  to  pay  it  over  suffi- 
ciently shows  the  actual  loss.  People 
ex  rel.  v.  Anthonv,  7  App.  Div.  132, 
40  N.  Y.  Supp.  279,  151  N.  Y.  620. 

If  the  transfer  of  property  show 
that  it  was  of  value,  and  applicable. 
Wolf  V.  Buttner,  6  Misc.  119,  26  N.  Y. 


Supp.  52 ;  Eobertson  v.  Hay,  12  Misc. 
7,  33  N.  Y.  Supp.  31;  Beard  v.  Snook, 
47   Hun,   158. 

fo  Or  an  award  is  erroneous.  Peo- 
ple ex  rel.  v.  Anthony,  7  App.  Div. 
132,  40  N.  Y.  Supp.  279;  aiTd,  151 
jy.   Y.  620. 

Tl  A  surety  on  an  undertaking  in 
replevin,  under  which  property  held 
by  the  sheriff  to  satisfy  plaintiff's 
judgment  has  been  taken  and  removed 
from  the  jurisdiction,  has  by  his  act 
obstructed  the  administration  of  jus- 
tice and  impaired  and  defeated  the 
rights  of  the  judgment  creditor;  and 
it  appearing  that  the  affidavit  made 
by  the  surety  as  to  his  property  was 
wilfully  false,  he  is  guilty  of  a  con- 
tempt, and  is  properly  fined  the 
amount  of  the  judgment,  as,  the  prop- 
erty held  by  the  sheriff  being  suffi- 
cient to  pay  the  judgment,  plaintiff's 
actual  loss  was  presumptively  the  full 
amount.  Matter  of  Goslin,  95  App. 
Div.  407,  88  N.  Y.  Supp.  670,  aff'd, 
180  N.  Y.  505.  The  fact  of  the  sure- 
ty's insolvency  at  the  time,  and  of 
his  perjury,  must  be  established. 
Johnson  r.  Austin,  76  App.  Div.  312, 
78  N.  Y.  Supp.  501.  A  judgment 
against  the  surety  on  the  undertaking 
establishes  a  correct  basis  to  deter- 
mine the  loss.  Buffalo,  etc.,  Co.  v. 
Medina,  etc.,  Co.,  68  App.  Div.  414, 
74  N.  Y.  Supp.  486. 

It  is  not  a  prerequisite  to  punish- 
ment for  contempt,  that  the  moving 
party  shall-  have  exhausted  all  other 
remedies  for  making  good  his  dam- 
Matter  of  Goslin,  supra. 
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FORM  No.  1243. 

AfSdavit  upon  application  to  punish  recalcitrant  witness,  under  commission 
issued  from  another  state.T2 

[Entitle  as  a  special  proceeding.] 
[Venue.] 

C.   D.,  being  duly  sworn,   says:    [state   connection   with  the 
matter^  as]   that  lie  is  an  attorney  at  law  and  is  representing 
A.  B.,  plaintiff  in  a  certain  action  against  Y.  Z.,  pending  in  the 
Court   of  county,    in    the    State   of  , 

for  the  purpose  of  taking  the  deposition  of  one  M.  jST.  under  a 
certain  commission  issued  in  said  action  to  O.  P.,  of  , 

to  take  such  deposition  within  the  State  of  New  York. 

II.  That  annexed  hereto  is  a  certified  copy  of  an  order  duly 
made  and  entered  in  this  court  [or,  duly  granted  by  Hon.  J.  K., 
one  of  the  justices  of  this  court]  on  the  day  of  , 
19  ,  directing  said  M.  N.  to  appear  before  said  0.  P.,  as  such 
commissioner  on  the  day  of  ,  19  ,  there  to  [state 
the  direction  of  the  order,  as]  answer  the  questions  propounded 
to  him. 

III.  That  said  order  was  duly  personally  served  upon  said 
M.  N".,  within  this  county,  as  appears  by  the  annexed  affidavit  of 
the  service  thereof. 

IV.  [State  failure  or  refusal  to  comply  with  the  order.] 

V.  That  no  pre^vious  application  for  the  order  to  show  cause 
now  sought  has  been  made. 

[Jurat.] 

[Annex  certified  copy  of  order,  and  affidavit  of  service.] 

[Order  to  show  cause,  as  in  Form  1244.] 

A  principal  is  guilty  of  a  contempt,  App.   Div.   400,   82   N".   Y.   Supp.   679, 

who  knowingly  puts  in  an  undertak-  13  Anno.   Cas.   173;    Burton  v.  Linn, 

ing  executed  by  infant  surety.     Hall  21  App.  Div.  609,  47  N.  Y.  Supp.  835. 

V.  Lanza.  97  App.  Div.  490,  89  N.  Y.  An  executor  or  administrator  can- 

Supp.  980.  not  be  punished  for  contempt  in  fail- 

A  purchaser  at  judicial   sale,  who  ing  to  pay  the  costs  allowed  against 

refuses  to  complete  without  offering  him  personally.     Matter  of  Banning 

satisfactory  explanation,  may  be  pun-  108  App.  Div.  12,  95  N.  Y.  Supp.  467. 

ished   for    contempt,    although    it    is  It  is  well  settled  that  he  may  be  so 

discretionary  with  the   court   on  the  punished    for    failure    to    pay    over 

motion  to  direct  a  resale,  and  there-  estate  funds.     Matter  of  Holmes,  79 

after,  on  failure  to  pay  anv  deficiency  App.  Div.  267,  79  N.  Y.  Supp.  687. 

and  expenses,  to  punish  him  accord-  'i'2  Proceedings   for   the   punishment 

ingly;  and  his  inability  to  pay  is  no  of   a   person   who   refuses   to   testify 

excuse.     See  Rowley  v.  Feldman,  84  under  a   commission  issuing  from  a 
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FORM  No.  1244. 

Order  by  court,  judge  Or  referee,  returnable  before  himself  or  before  the  court, 
that  accused  show  cause  why  he  should  not  be  punished  for  contempt.73 

[Name  of^  Court  [or  if  court  order'],  At  a  Special  Term  [etc., 

as  in  Form  820,  p.  1171] 
[Title  of  the  cause  or  -proceeding  in  which  the  misconduct  oc- 
curred.'] 

On  reading  [if  made  hy  the  court,  add,  and  filing]  the  annexed 
aiSdavit  of  [and  in  same  way  specify  other  papers,  if 

any;  —  and  may  properly  add:  whereby  it  is  made  to  appear 
that  —  specify  the  act  constituting  the  contempt,  as, —  M.  'N., 
with  knowledge  of  the  injunction  order  herein  did — etc.]  Let 
[name]  show  cause  at  a  Special  Term  of  this  court''*  to  he  held 
at  the  City  Hall  [or.  County  Court  House  —  or,  if  hy  referee, 
or  judge,  may  be  before  me  at  ]>  in  the  city  of  , 

on  the  day  of  ,19       [allowing  at  least  eight  days 

unless  the  affidavits  show  reason  for  short  notice],  at 
o'clock  in  the  noon,  or  as  soon  thereafter  as  counsel  can 

be  heard,  why''*  he  should  not  be  punished  as  for  a  contempt  for 
his  alleged  misconduct  in  failing  to  obey  the  [order]  of  this 
court  dated  the  day  of  ,  19     ,   [or,  the  subpoena, 


foreign  court,  are  taken  under  Code 
Civ.  Pro.,  §  9  IS,  and  Gen.  Rules  of 
Practice  No.  17,  as  both  amended  in 
1899. 

Proceedings  relative  to  issuance  of 
subpoena,  and  subsequent  determina- 
tion of  court  that  witness  must  at- 
tend, answer,  etc.,  see  Forms  and 
notes  under  Compellino  Attendance 
OF  Witness,  Chap.  XIII,  Art.  IX, 
post. 

73  Under  the  New  York  statute  an 
order  to  show  cause  is  required,  in- 
stead of  notice  of  motion;  §  2269; 
Dunlop  V.  Mulry,  40  Misc.  131,  81 
N.  Y.  Supp.  260;  but  the  objection 
that  a  notice  of  motion  was  used 
cannot  be  taken  on  appeal  if  not  taken 
below.  Maigille  v.  Leonard,  102  App. 
Div.  367,  92  N.  Y.  Supp.  656,  aflf'd, 
181  N.  Y.  558 ;  Matter  of  Nichols,  54 
N.  Y.  62;  Wilson  v.  Greig,  12  Wkly. 
Dig.  73.  Compare  Sandford  v.  Sand- 
ford,  40  Hun,  540. 

The  order  must  issue  from  the 
court  in  which  the  action  or  special 
proceeding  is  pending.  See  Matter  of 
Backus,  91  App.  Div.  266,  86  N.  Y. 


Supp.  638,  afF'd  on  opinion  below,  179 
N.  Y.  571. 

A  referee  can  make  such  an  order, 
if  he  was  appointed  by  the  court, 
and  the  offense  was  committed  upon 
the  trial  of  an  issue  referred  to  him, 
or  consists  of  a  witness's  non-attend- 
ance or  refusal  to  be  sworn  or  to  tes- 
tify before  him.  N.  Y.  Code  Civ. 
Pro.,  §  2272.  This  section  applies  to 
a  referee  appointed  to  take  and  report 
testimony  with  his  opinion.  People 
V.  Miller,  9  Misc.  1,  29  N.  Y.  Supp. 
305. 

See  Form  1245  and  notes,  as  to 
service  of  order. 

74  Must  be  made  returnable  at  a 
term  of  court  at  which  a  contested 
motion  mav  be  heard.  Code  Civ.  Pro., 
§  2271. 

75  The  order  can  never  be  issued  in 
the  alternative,  i.  e.,  why  the  person 
should  not  be  directed  to  do  an  act 
not  theretofore  ordered,  or  in  default 
thereof,  be  punished  for  contempt. 
Bradbury  v.  Bliss,  20  App.  Div.  606, 
48  N.  Y.  Supp.  912;  First  Nat.  Bank 
V.  Fitzpatrick,  80  Hun,  75,  30  N.  Y. 
Supp.  15. 
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or  ofherwise]  commanding  him  [briefly  specifyl  as  alleged  in 
said  affidavit,  and  why  [plaintiff]  should  not  have  such  other 
and  further  relief  as  may  be  just,  with  costs  of  this  motion. 

[If  short  service  allowed.']  Service  of  this  order  on  the  above- 
named  M.  'N.  on  or  before  the  day  of  j  19  j  sliall 
be  sufficient. 

[Authentication  as  in  Form  818,  p.  1173.] 


FORM  No.  1245. 
AflSdavit  of  service  of  order  to  show  cause.76 

[Title  and  venue.] 

0.  P.,  being  duly  sworn,  says: 

1.  That  he  is  [here  state  his  relation  to  the  parties  or  the 
attorney] . 

II.  That,  on  the  day  of  ,  19     ,  at  No.  , 

street,  in  the  of  ,  in  the  county  of 

,  deponent  personally  served  the  annexed  [affidavit  and 

order  to  show  cause]  upon  [name] ,  to  deponent  known  to  be  the 

person  mentioned  in  said  order,  by  delivering  to,   and  leaving 

with  the  said  in  person  a  true  copy  of  each  thereof. 

III.  Deponent  further  says  that,  at  the  time  of  making  said 
service,  he  showed  to  said  [name]  the  annexed  original  order 
to  show  cause,  dated  the  day  of  ,  19     ,  and  the  sig- 

76  The  decisions  are  not  uniform  on  Div.  491,  37  N.  Y.  Supp.  402;   Zim- 

tlie  question  whether  personal  service  merman    v.    Zimmerman,    14    N.    Y. 

<if  the  order  is  an  essential  prerequi-  Supp.  444,  26  Abb.  N.  C.  366. 
site   to  the    power    of   the   court   to  After  personal  service  of  order  to 

punish  for  the  contempt.     Of  course  show    cause,    other    orders    may    be 

a  court  may,  in  its  discretion,  decline  served  upon  his  attorney.     Rochester 

to  punish  until  personal  service  has  Lamp   Co.   v.   Brigham,    1   App.  Div. 

been  obtained  (if  not  shown-  impossi-  490,  37  N.  Y.  Supp.  402. 
ble  so  to  do),  and  some  of  the  cases  Objection   as   to   service   is  waived 

cited  below  have  doubtless  not  been  if   the   attorney   appears   for  the   ac- 

based  upon  a  denial  of  power.  cused  on  the  return  day  and  secures 

That  personal  service  is  essential.  an    adjournment    of    the    proceeding. 

Matter  of  Weeks  v.  Coe,  111  App.  Div.  Hart  v.  Johnson,  43  Hun,  505.     Or, 

337,  97  N.  Y.   Supp.   704;   Keller  v.  iiles  an  afSdavit  and  opposes  the  ap- 

Keller,  100  App.  Div.  325,  91  N.  Y.  plication    on   the   merits.      Isaacs   v. 

Supp.  528;  Goldie  v.  Goldie,  77  App.  Cakler,  42  App.  Div.   152,   59  N.   Y. 

Div.  12,  79  N.  Y.  Supp.  268,  12  Anno.  Supp.  21.     And  the  question  is  not 

Gas.  175.  of  great   importance,  as,  if  personal 

That  service  of  the  order  upon  the  service  of  the  order  is  impossible,  ap- 

attorney  of  record  is  sufficient.     Led-  plication  should  be  made  for  a  war- 

erer  v.  Lederer,  47  Misc.  471;   Roch-  rant  of  attachment,  which  may  issue 

ester  Lamp  Co.  v.  Brigham,   1  App.  without    notice.      See    McCauley    v. 
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nature  of  Hon.  J.  K.  thereto  [or  if  a  court  order,  the  annexed 
certified  copy  of  said  order  to  show  cause.]" 

\_Jurat.~\  ISignature.] 

FORM  No.  1246. 

Order  of  reference  to  take  proof.78 

\_After  proper  recitals:] 

Oedeeed,   that    [name]    of  ,   be   and  he   is  hereby 

appointed  referee  to  hear  and  to  take  the  evidence  of  the  parties 
to  this  proceeding  and  their  witnesses,  and  that  he  make  his 
report  to  this  court  thereon  on  or  before  the  day  of  , 

19     . 

FORM  No.  1247. 

Order  convicting  of  civil  contempt,  fining  for  indemnity  of  injured  party,  and 
committing  till  paid.re 

[Title  and  recitals^  according  to  the  case;  see  For^  819  or  820, 
p.  1174.J 

It  is  hereby  oedeeed,^^  and  adjudged, 

I.  That  [name]  is  guilty  of  a  contempt  of  court*^  in  having 
willfully  disobeyed  the  [injunction-order  —  or,  the  order  requiring 
him  to   appear  on  ,   19     ,   for  examination*^]    made  in 

this  action  on  the  day  of  ,   19     ,  in  that  [stating 

violation  with  some  precision,  as]  he  paid  out  the  sum  of 
dollars  belonging  to  him  and  in  his  possession,  after  service  upon 
him  of  said  order.** 

Palmer,  40  Hun,  38,  9  Civ.  Pro.  Eep.  so  Not   necessary  to   recite  all  the 

390;    People  ex  rel.   Clark  v.   Grant,  jurisdictional  facts.     Matter  of  Mul- 

27  Wkly.  Dig.  289,  13  Civ.  Pro.  Eep.  ler,  67  Hun,  34,  21  N.  Y.  Supp.  678. 

183.  81  The  order  is  irregular  if  it  directs 

77  Or  may  serve  the  certified  copy.  an  act,  or,  in  the  alternative,  punish- 
See  paragraph  5,  p.  381,  Vol.  I.  ment.    First  Nat.  Bank  v.  Fitzpatrick, 

78  A  reference  is  properly  directed,  80  Hun,  75,  30  N.  Y.  Supp.  15. 
upon  the  same  principles  as  lead  to  82  There  must  be  an  adjudication 
its  granting  upon  any  motion.  See  that  the  person  is  guilty  of  contempt. 
Aldinger  v.  Pugh,  57  Hun,  181,  10  Soc.  Co-op.  Pub.  Assn.  v.  Kuhn,  51 
N.  Y.  Supp.  684,  19  Civ.  Pro.  91;  App.  Div.  583,  64  N.  Y.  Supp.  933. 
aff'd,  132  N.  Y.  403 ;  People  ex  rel.  And  the  acts  constituting  it  set  forth. 
Stearns  v.  Marr,  88  App.  Div.  422,  Bergin  r.  Deering,  70  Hun,  381,  24 
84  N.  Y.  Supp.  965;  aff'd,  181  N.  Y.  N.  Y.  Supp.  35. 

463.  83  Held    sufficiently    descriptive   of 

70  See  Form  sustained  in  Matter  of  the  misconduct.     N.  J.  Foundry,  etc., 

Jluller,  67  Hun,  34,  21   N.  Y.  Supp.  Co.  v.  Siebert,  45  Misc.  3,i7,  90  N.  Y. 

678.      Interrogatories   are   not   neees-  Supp.  468. 

sary    on    an    order    to    show    cause.  84  Order   sustained  in  Fitzaimmons 

§  2283 ;   People  v.  Court  of  Sessions,  v.  Ryan,  64  App.  Div.  404,  72  N.  Y. 

82  Hun,  242,  31  N.  Y.  Supp.  373.  Supp.  65. 
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II.  That  said  misconduct  of  said  [name]  was  calculated  to 
and  actually  did  defeat,  impair,  impede  and  prejudice  the  rights 
and  remedies  ^"  of  the  [plaintiff]  herein,*  to  his  actual  loss  or 
injury,  in  the  sum  of  dollars®''  {indicating  how  in- 
curred^, beside  the  costs  and  disbursements  of  this  proceeding 
amounting  to  the  sum  of                  dollars.®^  § 

III.  That  the  said  [name]  for  said  misconduct  is  hereby  fined 
the  said  sum  of  dollars,^®  to  be  paid  to  the  [plaintiff], 
in  satisfaction  of  the  damages  so  sustained  by  him,*'^  and  said  costs 
and  expenses,  together  with  ten  dollars  costs  by  this  motion. 

IV.  That  said  lname~\  be  committed  f  by  the  sheriff  of  any 
county  wherever  he  may  be  found  to  the  county  jail  of  that 
county,  to  be  there  detained  in  close  custody®"  until  he  pay  said 
sum®^  or  be  discharged  according  to  law®^  [and  that  upon  a  certi- 


85  Such  an  adjudication  is  essential. 
Mut.  Milk,  etc.,  Co.  ■;;.  Tientjen,  73 
App.  Uiv.  533,  77  N.  Y.  Supp.  287; 
ilatter  of  Ryan,  73  App.  Div.  137, 
77  N.  Y.  Supp.  132;  Dailey  v.  Fenton, 
47  App.  Div.  418,  62  N.  Y.  Supp.  337, 
7  Anno.  Cas.  222. 

A  mere  recital  of  the  reason  for  in- 
flicting the  punishment  is  not  enough. 
Soc.  Co-op.  Pub.  Co.  V.  Kuhn,  51  App. 
Div.  583,  64  N.  Y.  Supp.  933.  Com- 
pare Fischer  v.  Langbein,  103  N.  Y. 
84. 

88  See  next  Form  for  order  where 
no  actual  loss  is  shown  or  presumed. 

Amount  improperly  paid  out  by 
judgment-debtor,  with  thirty  dollars 
costs,  and  ten  dollars  costs  of  motion, 
properly  allowed.  Fitzsimmons  f. 
Ryan,  64  App.  Div.  404,  72  N.  Y. 
Supp.  65. 

The  damages  must  be  based  on 
legal  proof  contained  in  the  moving 
papers.  Burnham  v.  Denike,  53  App. 
Div.  407,  65  N.  Y.  Supp.  1028;  Moffat 
V.  Herman,  116  N.  Y.  131,  17  Civ.  Pro. 
357. 

87  There  must  be  proof  submitted  of 
the  amount  of  the  costs  and  expenses, 
or  an  allowance  therefor  is  erroneous. 
People  ex  rel.  v.  Anthony,  7  App.  Div. 
132,  40  N.  Y.  Supp.  279;  aff'd,  151 
N.  Y.  620;  Fenlon  v.  Dempsey,  50 
Hun,  131,  22  Abb.  N.  C.  114,  2  N.  Y. 
Supp.  763,  15  Civ.  Pro.  393. 

88  A  person  in  contempt  for  not 
obeying  a  lubpcena  in  supplementary 
proceedings  cannot  be  fined  the  amount 


of  the  judgment.  Matter  of  Depue, 
185  N.  Y.  64,  08.  ( The  reasoning  of 
the  opinion  seems  equally  applicable 
to  the  judgment  debtor,  or  to  a  wit- 
ness in  an  action.  See  People  ex  rel. 
Duffus  p.  Brown,  46  Hun,  320 ;  Matter 
of  Morris,  45  Hun,   167.) 

Nor  can  a  judgment  debtor  be  fined 
for  refusal  to  produce  books,  without 
proof  of  resulting  loss.  Friedman  v. 
Newman,  S6  N.  Y.  Supp.  735. 

89  The  order  should,  for  protection 
of  the  party,  direct  as  to  the  applica- 
tion of  the  money. 

90  The  order  must  show  what  is  to 
be  done  or  paid  in  order  to  purge 
from  contempt.  Bergin  v.  Deering, 
70  Hun,  381,  24  N.  Y.  Supp.  35. 

91  For  direction  for  absolute  impris- 
onment, or  for  imprisonment  till  act 
is  performed,  see  Form  1252. 

92  A  warrant  of  commitment,  if  de- 
sired, may  be  adapted  from  Form 
1241  or  1271.  But  no  warrant  is 
necessary;  a  certified  copy  of  this 
order  is  enough.  Code  Civ.  Pro., 
§  2283;  People  ex  rel.  v.  Grant,  50 
Hun,  243;  People  ex  rel.  v.  Fee- 
naughty,  51  Misc.  408. 

Other  clauses. —  And  that  his  com- 
plaint herein  be  stricken  out.  Devlin 
i;.  Hinman,  161  N.  Y.  115;  Clark  v. 
Clark,  1 1  Civ.  Pro.  Rep.  7 ;  Diffenbach 
V.  Roch,  22  Wkly.  Dig.  2S2.  It  is 
doubtful  if  the  answer  could  be 
stricken  out  under  recent  United 
States  Court  decisions.     See  p.  1341. 

And   that   until   payment   all   pro- 
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fied  copy  of  this  order  said  —  name  —  be  committed  without 
further  process.  ]^^ 

{^Authentication  as  in  Form  818,  p.  1173.]"* 

FORM  No.  1248. 

Order  convicting  of  civil  contempt,  and  fining  for  punishment,  and  for  costs 

and  expenses.95 

{Paragraph  I  as  in  last  Form.] 

II.  [As  in  paragraph  II  to  the  *,  continuing  .-y^  That  said 
{name]  for  said  misconduct  is  hereby  fined  the  sum  of  {not  over 
$250]  dollars,^^  to  be  paid  to  the  [plaintiff]  f^  and  also 

dollars  hereby  allowed,  and  to  be  paid  to  the  [plaintiff]  or  his 
attorney  as  the  costs  and  expenses"'*  of  the  complainant  herein' 
amounting  together  to  dollars. 

III.  That  said  {name]  be  committed  {continuing  as  in  para- 
graph IV  of  last  Form,  from  the  f]. 

FORM  No.  1249. 
Order  of  reference  to  ascertain  measure  of  fine  for  indemnity  of  complaint. 

[As  in  Form  1247,  to  the  §  at  the  end  of  II,  continuing:] 

III.  That  it  be  referred  to  K.  F.,  of  ,  counsellor  at  law, 

as  referee,  to  ascertain  and  report  the  actual  loss  or  injury  pro- 
duced to  the  [plaintiffs]  by  the  said  misconduct,  and  also  the 
[plaintiff's]  costs  and  expenses  of  this  proceeding ;  all  other  ques- 
tions to  be  reserved  until  the  coming  in  and  coniirmation  of  the 
report  of  the  said  referee. 

{Authentication  as  in  Form  818,  p.  1173.J 
{Report;  see  Refeeeitce.] 

ceedings   on   his   part   In   the    above-  97  A  single  fine  of  $250,  imposed  on 

entitled  action  are  hereby  stayed.  all  of  the  contemners,  is  the  limit  of 

This  is  proper  even  without  proof  the  court's  power.     See.  Co-op.  Pub. 

that  complainant  has  sufiered  loss  by  Co.  v.  Kuhn,  164  N.  Y.  473. 
the   contempt.     Stubbs  v.   Ripley,  39  The  limit  of  $250,  and  a  lump  sum 

Hun,  626.  of  $50  costs  held  excessive  where  the 

93  Code  Civ.  Pro.  2283.     The  brack-  disobedience  was  not  wilful.    Kreiser 
eted  clause  is  not  essential.  v.   Kitaoka,   36  Misc.   174,  73  N.  Y. 

94  May   be   court  or   judge's   order.  Supp.   164. 

Press   Pub.    Co.   v.    Assoc.    Press,   41  98  Code    Civ.    Pro.,    §    2284;   N.  J. 

App.  Div.  493,  58  N.  Y.  Supp.  708.  Foundry,  etc.,  Co.  v.  Siebert,  45  Misc. 

03  See  King  v.  Flynn,  37  Hun,  329.  357,  90  N.  Y.  Supp.  468. 

96  The  court  must  still  adjudicate  99  People  eic  rel.  Garbutt  v.  E.  &  S. 
that  the  contempt  is  calculated  to  or  L.  Pi.  R.  Co.,  76  N.  Y.  294. 
does  defeat  or  impair  a  right  or  l  The  costs  and  expenses  on  the  mo- 
remedy,  notwithstanding  it  assesses  tion  to  punish  for  contempt,  only, 
no  actual  loss  or  injury.  Holly  Mfg.  Matter  of  Husted,  37  Misc.  237,  "5 
Co.  V.  Venner,  74  Hun,  458,  26  N.  Y.  N.  Y.  Supp.  252. 
.Supp.  581;  aff'd,  143  N.  Y.  639. 
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FORM  No.  1250. 
Order  punishing  for  criminal  contempt.2 

[Substitute  for  paragraphs  of  Form  1247 :] 

I.  That  \_name]  is  guilty  of  a  criminal  contempt  of  this 
court,  and  has  willfully  disobeyed  said  [injunction  order,]  in 
that  with  knowledge  of  the  existence  of  said  injunction  order  and 
the  terms  thereof  said  [name^  did  \_specify  the  disobedience]  ; 

II.  That  said  \^name']  be  imprisoned  for  the  period  of  [thirty] 
days  in  close  custody  in  the  county  jail  of  the  county  of  , 
and  that  he  be  and  is  hereby  fined  the  sum  of  dollars,  and 
in  case  of  default  in  the  payment  of  the  said  fine  that  he  be  im- 
prisoned in  close  custody  in  said  jail  until  said  fine  is  fully  paid 
or  for  the  period  of  thirty  days  after  the  period  of  [thirty]  days 
above  mentioned  shall  have  expired; 

III.  That  a  warrant  issue  to  carry  into  effect  the  provisions 
of  this  order. 

FORM  No.  1351. 
Order  convicting  of  contempt  in  giving  fictitious  undertaking.3 

[Substitute  for  paragraph  I  of  Form  1247 :] 

I.  That  said  H.  J.  A.  is  guilty  of  a  contempt  of  court  in 
having  willfully  executed,   on  the  day   of  ,    19     , 

a  fictitious  undertaking  in  the  sum  of  dollars  [describe 

briefly  —  if  in  replevin,  as.']  for  the  prosecution  of  an  action  in 
this  court  in  which  A.  B.  was  plaintiff  and  Y.  Z.  defendant, 
which  undertaking  further  provided  for  the  return  of  the  chattels 
therein  referred  to  to  the  defendant  if  possession  thereof  is  ad- 
judged to  him,  or  the  action  abates  [etcl  ;  and  that  said  H.  J.  A. 
is  guilty  of  a  contempt  of  court  in  having  willfully  and  falsely, 
on  the  day  of  ,  19     ,  sworn  in  an  affidavit  annexed 

to  said  undertaking  that  he  was  worth  at  least  the  sum  specified 
in  said  undertaking,  to  wit,  dollars,  whereas  in  fact  said 

H.  J.  A.  on  said  day  was  a  judgment  debtor  and  wholly  insolvent ; 

[Continue  as  in  Form  1247.] 

2  Prom  the  order  in  People  ex  rel.      lin,  95-  App.  Div.  407,  88  N.  Y.  Supp. 
Stearns  v.  Marr,  181  N.  Y.  463.  670,  afiF'd,  180  N.  Y.  505. 

3  From  the  order  in  Matter  of  Gos- 

97 
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Order  convicting  of  contempt  for  refusal  to  perform  an  act  still  in  power  of 

offender  to  perform.* 

I.  [As  in  paragraph  I  of  Form  1247.] 

II.  As  in  paragraph  II  to  the  *.] 

III.  That  said  [name]  [is  hereby  fined  dollars  and  that 
he]  be  imprisoned  in  close  custody  in  the  common  jail  of  the 
county  of  ,  there  to  remain  until  he  [pays  said  fine  and] 
[here  state  the  act  which  he  was  required  to  do^  for  instance 
if  it  he  to  answer  a  question']  has  answered  the  following  ques- 
tion; [set  forth  the  question  or  questions  in  full.]" 

[Or,  where  punishment  by  fine  alone  is  inflicted — as  prop- 
erly in  case  of  neglect  to  appear  in  obedience  to  order  for  exami- 
nation in  supplementary  proceedings:] 

II.  [As  in  Form  1247,  paragraph  II  complete.] 

III.  That  the  said  [name]  for  said  misconduct  is  hereby  fined 
the  sum  of  dollars,  being  the  actual  loss  and  damage 
suifered  by  said  [moving  party],  together  with  [thirty  dollars 
costs  of  said  supplementary  proceedings]  and  ten  dollars  costs  of 
this  motion. 

IV.  That  said  [name]  be  committed  by  the  sheriff  of  the 
county  of  to  the  common  jail  of  said  county,  to  be  there 
detained  in  close  custody  until  he  shall  pay  said  sum  or  be  dis- 
charged aceording  to  law.^ 

*  Punishment  may  be  limited  to  fine  act  whicli  it  was  legally  within  his 

only.     Hommel  v.  Buttling,  46  App.  power  to  do,  although  he  had  squan- 

Div.  206,  01  N.  Y.  Supp.  811.    A  wit-  dered  the  fund,  and  that  the  warrant 

ness  refusing  to  answer  a  question  or  sufficiently  complied  with  the  statute 

produce  a  book  cannot  be  fined.   Press  regarding  duration  of  the  imprison- 

Pub.  Co.  V.  Assoc.  Press,  41  App.  Div.  ment.     People  ex  rel.  v.  Anthony,  7 

493,    58    N.    Y.    Supp.    708.      Contra,  App.   Div.   132,  40  N.  Y.  Supp.  279, 

under      supplementary      proceedings.  aff'd,  151  N.  Y.  620. 

Holly   Mfg.   Co.   V.   Venner,   74  Hun,  6  See  next  Foym  for  order  commit- 

458,  26  N.   Y.    Supp.   581,  aff'd,   143  ting  witness  for  refusal  to  answer. 

N.  Y.  639.  7  He  may  properly  be  discharged  at 

5  Where  a  receiver  was  directed  to  the  end  of  six  months.     Hommel  v. 

be    imprisoned   "  until    he    pay "   the  Buttling,  46  App.  Div.  206,  61  N.  Y. 

sum  mentioned,  it  was  held  to  be  an  Supp.  811. 


IITTEELOCUTOEY    PBOCEEDINGS. III.    CONTEMPT.  1539- 

FORM  No.  1253. 

Order  convicting  of  contempt  and  directing  punishment,  but  allowing  oppor- 
tunity to  purge.8 

[Substitute  if  a  criminal  contempt,  for  paragraph  III  of  pre- 
ceding Form:^ 

III.  That  said  [name]  as  a  punishment  for  said  contempt  be 
and  he  is  hereby  fined  the  sum  of  dollars. 

[Or,  if  a  civil  contempt,  provide  as  in  the  paragraph  III   of 
preceding  Form  applicable  to  supplementary  proceedings.^ 

IV.  That  said  [name']  be  and  he  is  hereby  given  until  the 
day  of  ,19  ,  to  [state  act  to  be  done,  as]  to  pay  the 
amount  of  said  fine  as  hereinbefore  imposed,  and  that  if  said 
[name]  does  not  pay  said  fine  on  or  before  said  day,  he  be  im- 
prisoned in  the  common  jail  of  coimty  until  he  shall 
pay  the  same  or  be  discharged  according  to  law,  'and  that  a  war- 
rant for  his  commitment  to  said  county  jail  issue  accordingly 
[or,  that  the  plaintiff  may  apply  ex  parte  to  a  justice  of  this 
court  upon  proof  by  aifidavit  of  the  non-payment  of  said  fine  for 
a  warrant  of  commitment.] 

III.    PROCEEDINGS  BY  ATTACHMENT  (A  SPECIAL  PROCEEDING). 8 

FORM  No.  1254. 
AiSdavit  to  obtain  attachment  in  the  first  instance  (general  Form). 

[Entitle  in  the  cause,  if  any  pending.] 

[Follow  Form  1242,  talcing  care  to  furnish  positive  proof  as 
in  an  affidavit  for  arrest.'^°  If  reason  for  asking  attachment  in 
first  instance  is  not  obvious  on  the  papers,  may  state  as  thus:] 
That  the  deponent  asks  an  attachment  in  the  first  instance,  be- 
cause plaintiff  has  good  reason  to  fear  that  if  defendant  is  served 
with  a  copy  of  an  order  to  show  cause  he  will  immediately  leave 
the  country,  and  thus  defeat  the  object  of  the  proceedings,  and 
deponent  is  also  led  to  this  belief  by  the  repeated  assertions  made 


8  To  give  such  an  opportunity  does  caiise  is  essential  in  such  proceeding, 
not  affect  the  validity  of  the  order.  under  Code  Civ.  Pro.,  §  1773. 
Matter  of  Blumenthal,  22  Misc.  704,  lo  Or,  at  least  give  excuse  for  afB- 
60  N.  y.  Supp.  49;  Press  Pub.  Co.  v.  davit  on  information  and  belief,  and 
Assoc.  Press,  41  App.  Div.  493,  58  state  sources  of  information.  Sar- 
N.  Y.  Supp.  708.  geant  v.  Warren,  22  Wkly.  Di?.  473. 

9  This  procedure  cannot  be  followed  This  Form  is  now  deemed  inappro- 
where  the  contempt  is  the  non-pay-  priate  for  non-payment  of  alimony, 
ment  of  alimony.     An  order  to  show  Take  an  order  to  show  cause.     Matr 

ter  of  Sims,  57  Hun,  433. 
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by  the  defendant  to  this  deponent  and  others,  that  he  will  not 
pay  any  money  to  the  receiver,  as  directed  in  the  annexed  order, 
and  will  not  give  security  therefor. 

[If  the  accused  is  in  custody,  state  it.  N.  Y.  Code  Civ.  Pro., 
§  2278.] 

\_State  as  to  previous  application;  see  p.  1172.] 

[Jurat.]  [Signature.] 

FORM  No.  1255. 

Order  for  attachment  for  contempt.n 

[Name  of]  Court  [or  if  a  court  order] ,  At  a  Special  Term  [etc., 

as  in  Form  820,  p.  1174]. 
[Title  of  cau^e.] 

On  readina;  and  filing  the  aiEdavits  of  A.  B.  and  C.  D.,  verified 
the  day  of  ,   19     ,   and  the    [injunction]   order 

therein  referred  to  and  annexed  thereto,  showing  that  [stating 
the  violation,  for  instance  thus]  the  members  of  the  com- 
mon council  of  said  city  of  and  aldermen  of  said 
city,  to  wit  [names],  have  violated  the  said  injunction-order 
which  was  granted  herein  on  the  day  of  last  past, 
and  which  injunction  was  duly  served  on  the  persons  above 
named ;  now,  on  motion  of  A.  T.,  attorney  for  plaintifF,  it  is 

Obdeeed,  I.  That  an  attachment  as  for  a  contempt  for  dis- 
obedience of  the  said  injunction-order  be  issued  against  said  T.  Z. 
[or,  against  each  and  every  of  the  following-named  members  of 
the  common  council  of  the  city  of  Brooklyn,  and  aldermen  of 
said  city,  to  wit  —  names],  directed  to  the  sheriff  of  the  county 
of  [or,  to  the  sheriff  of  any  county  where  the  accused 

may  be  found^^]  returnable  at  a  Special  Term  of  this  court  to 
be  held  [or,  before  me^^]  at  the  court  house  in  the  city  of  , 

on  the  day  of  ,    19     ,   at         o'clock  in  the  fore- 

noon of  that  day  [or,  forthwith^*]. 

II.  That  the  said  accused  be  held  to  bail  on  said  attachment 
in  the  sum  of  doUars^^  [each]. 

[Authentication  as  in  Form  818,  p.  1173.] 

11  From  People  ex  rel.  Negus  v.  court  (see  Volume  I,  pp.  98-101),  and 
Dwyer,  90  N.  Y.  402.  it  must  be  made  returnable  at  a  term 

12  N.  Y.  Code  Civ.  Pro.,  §  2269 ;  ap-  of  the  court  at  which  a  contested  mo- 
plicable  to  county  court,  §  347.  tion  may  be  heard. 

13  N.  Y.  Code  Civ.  Pro.,  §§  2269-  14  N.  Y.  Code  Civ.  Pro.,  §  2269. 
2272.  By  §  2271,  if  the  warrant  is  15  This  clause,  though  usual,  is  not 
returnable  before  the  court,  it  may  essential.  N.  Y.  Code  Civ.  Pro.,  §  2275, 
be  issued  as  prescribed  by  any  judge  which  makes  the  direction  discretion- 
authorized  to  grant  an  order  without  ary,  contemplates  that  it  be  indorsed 
notice,   in  an  action  pending  in  the  on  the  warrant. 


INTEELOCUTOBY    PEOCEEDINGS. III.    CONTEMPT.  1541 

FORM  No.  1256. 
Attachment  to  bring  in  the  accused  to  answei  to  a  charge  of  contempt.is 

The  People  of  the  State  of  New  Yobk,  to  the  sheriff  of 
the  county   of  [or,    of    any   county   where   the    accused 

below  named  may  be  found]  :  " 

We  command  you  to  attach  [name],  *  so  that  you  have  his 
body  before  our  [Supreme]    court   at  a    [Special]    Term 

thereof,  to  be  held  [or,  before  me]  at  the  court  house  in  the  city 
of  ,    [or  specify  place]    on  the  day  of  , 

19     ,  at  o'clock  in  the  noon  of  that  day,    [or,  forth- 

with] then  to  answer  unto  us  as  well,  touching  the  contempt^* 
which  it  is  alleged  he  has  committed,  as  also  such  other  matters  as 
shall  be  then  and  there  laid  to  his  charge,  and  further  to  perform 
and  abide  such  order  as  our  said  court  [or,  the  undersigned] 
shall  make  in  this  behalf. 

And  t  have  you  then  there  this  writ,  and  make  and  return  a 
certificate  under  your  hand  of  the  manner  in  which  you  shall 
have  executed  the  same. 

Witness  [etc.,  as  in  Form  1240.  If  issued  hy  Referee  his 
signature  goes  in  place  of  signature  of  clerk]. 

FORM  No.  1257. 
Indorsement  of  foregoing  attachment.19 

Issued  by  order  of  the  court  [or,  of  the  undersigned].  Hold 
the  accused  to  bail  in  the  sum  of  dollars  —  each.^" 

[Date.] 
[Signature  hy  name  and  official  title  of  judge  or  referee.] 

16  As  to  the  sheriff's  power  to  break  18  The  warrant  need  not  recite  the 
a  door,  see  Harvey  v.  Harvey,  L.  R.  contempt  charged,  or  any  of  the  pro- 
26  Ch.  Div.   645;   33  Wkly.  Rep.  76.       ceedings  upon  which  it  rests.     People 

May  he  issued  by  a  referee  appoint-  ex  rel.  Pond  r.  Tamsen,  15  Misc.  364, 

ed  to  report  with   his   opinion,   and  37  N.  Y.  Supp.  407,  25  Civ.  Pro.  Rep. 

without    affidavit    to    support,    when  141. 

offense  was  committed  in  his  view  and  19  From    this,    even    though   signed 

presence.     People  ex  rel.  v.  Miller,  9  only  by  the  clerk,  it  will  be  presumed 

Misc.  1,  29  N.  Y.  Supp.  305.  that    an    order    was    entered    in    the 

17  Addressing  both  to  a  particular  minutes.  Park  t".  Park,  80  N.  Y.  156. 
sheriff,  and  to  the  sheriff  of  any  20  To  be  indorsed  upon  the  war- 
county  where  accused  may  be  found,  rant.     Code  Civ.  Pro.,   §  2275. 

does  not  vitiate.     People   ex  rel.   v. 
Brown,  46  Hun,  320. 
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FORM  No.  1258. 

Order  for  attachment  for  contempt  in  disregarding  order  to  submit  to  exam- 
ination before  trial.2i 

[Title  of  court  and  action.^ 

Wheeeas,  it  satisfactorily  appears  to  me  [or,  to  this  court] 
from  the  annexed  affidavit  of  A.  B.,  verified  on  the  day  of 

,19     ,    that   upon   the  day   of  >    19    , 

in  an  action  now  pending  in  the  court  of  ,  in 

the  county  of  ,  wherein  one  A.  B.  is  plaintiff  and  one 

Y.  Z.  is  defendant,  an  order  was  duly  made  by  Hon.  J.  X.,  one 
of  the  justices  of  the  said  court,  requiring  the  [defendant]  to 
attend  before  him  [or,  one  of  the  justices  of  this  court,]  at  a 
Speciail  Term  [at  chambers],  to  be  held  at  the  court  house  in  the 
city  of  ,  on  the  day  of  ,  19     ,  at 

o'clock  in  the  noon,  to  be  examined  [as  a  witness  before 

trial]. 

And  whereas  it  further  so  appears  that  said  order  was  duly  and 
regularly  served  upon  the  said  defendant,  and  his  fee  as  a  witness 
duly  paid  to  him;  and  said  order  was  duly  served  on  his  at- 
torney ;  ^ 

And  whereas  the  said  defendant  Y.  Z.  has  not  appeared  before 
this  court,  or  one  of  the  justices  thereof  on  the  day  specified  by 
the  said  order,  to  be  sworn  and  examined  thereunder  [and,  if 
adjournment  was  had,  recite  that  an  order  taking  default  was 
made,  or  that  a  further  order  was  made,  personally  served  —  or 
served  upon  his  attorney  with  excuse  for  not  serving  personally 
—  and  disregarded'] . 

And  whereas,  it  has  been  made  to  appear  to  me  that  the  de- 
fendant is  guilty  of  contempt,  and  has  willfully  failed  to  obey 
the  order  aforesaid,  and  has  failed  to  attend  in  obedience  thereto; 
now,  on  motion  of  A.  T.,  attorney  for  [plaintiff] : 

Oedeeed,  that  a  warrant  of  attachment  issue  against  the  said 
Y.  Z.  to  the  sheriff  of  the  county  of  [or,  to  the  sheriff 

of  any  county  wherein  said  Y.  Z.  may  be  found],  to  arrest  said 
Y.  Z.,  and  him  safely  keep  and  have  him  before  [me,  or  one  of 
the  justices  of]  this  court,  at  a  Special  Term  thereof,  to  be  held 
at  the  court  house,  in  the  city  of  ,  on  the  day  of 

,19     ,  at         o'clock  in  the         noon  of  that  day  [or, 

21  See  N.  Y.  Code  Civ.  Pro.,  §§  853,  23  See  Rochester  Lamp  Co.  v.  Brig- 
874;  Dogge  v.  State,  21  Nebr.  272;  ham,  1  App.  Div.  491,  37  N.  Y.  Supp. 
31  N.  W.  Rep.  929.  402;   contra,  MeCaulay  v.  Palmer,  40 

22  Cowen  V.  Ferguson,  18  Abb.  N.  C.  Hun,  38 
241.  ' 
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forthwith]  to  answer  for  the  alleged  offense  and  disobedience  of 
the  order  aforesaid,  and  to  be  further  dealt  with  according  to 
law. 

[Dofe.]  [Signature  and  title  of  judge.] 

FORM  No.  1259. 
Affidavit  to  attach  witness  for  non-attendance   (common  Form)  .24 

[Title  of  court  and  cav^e.] 
[Venue.] 
A.  B.,  being  duly  sworn,  says: 

I.  That  he  is  [the  plaintiff  —  or,  the  petitioner  —  or  other- 
wise show  his  relation  to  it]  in  the  above-entitled  cause  [or,  pro- 
ceeding.] 

II.  That  M.  ISr.,  the  witness  named  in  the  annexed  subpoena 
herein  and  proof  of  service  thereof,  is  a  necessary  and  material 
witness  for  the  said  [plaintiff]  herein,  without  the  benefit  of 
whose  testimony,  the  said  [plaintiff]  cannot  safely  proceed  with 
the  trial  of  said  cause,  as  deponent  is  advised  by  Q.  R.,  the  said 
[plaintiff's]  counsel  herein,  who  resides  at  No.  street, 
in  ,  in  the  county  of  ,  N.  Y.,  after  fully  and 
fairly  statins;  to  him  what  the  deponent  expects  to  prove  by  said 
witness,  and  as  deponent  verily  believes. 

III.  That  said  M.  N.  has  failed  and  neglected  to  attend  at  the 
said  Special  Term  [or,  trial  term — or,  before  the  referee — or 
otherwise]  as  required  in  said  subpoena. 

IV.  [Unless  application  is  made  on  the  call  of  the  witness] 
That  no  previous  application  has  been  made  for  an  attachment 
against  said  M.  N. 

[Jurat.]  [Signature.] 

[Annex  subpoena  and  proof  of  service.] 

[Under  N.  Y.  Code  Civ.  Pro.,  §  2269,  an  order  to  show  cause 
why  he  should  not  he  punished  for  contempt  may  he  taleen,  or 
an  attachment  to  bring  him  in  to  answer,  but  the  latter  is  usual.] 

FORM  No.  1260. 
Attachment  against  witness  for  not  attending. 

[As  in  Form  1256,  to  the  *,  continuing:]  and  forthwith  bring 
him  before  one  of  the  justices  of  our  court  at  a  Special 

24  For  affidavit  upon  application  to       ined  under  a  commission  from  a  for- 
punish  a  person  sought  to  be  exam-      eign  court,  see  Form  No.  1243,  supra. 
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Term  [or^  trial  term  —  or  otherwise  as  the  case  may  be]  at  the 
City  Hall  [or.  County  Court  House]  in  the  city  of  and 

county  of  ,  to  answer  for  his  misconduct  in  not  obeying 

our  writ  of  subpoena  to  him  directed,  and  on  him  duly  served, 
commanding  him  to  appear  before  the  said  [trial  term  of  this 
court],  at  the  place  aforesaid,  on  the  day  of  ?  19    , 

and  give  evidence  on  the  part  of  the  [plaintiff]  in  a  certain 
action  pending  between  A.  B.,  plaintiff,  and  Y.  Z.,  defendant; 
and  have  you  then  there  this  writ. 

Witness  [conclude  as  in  Form  1241.] 

[Indorse  amount  of  hail  for  appearance  —  see  Form  1257.] 

FORM  No.  1261. 
Affidavit  to  attach  witness26  not  obeying  subpoena  to  attend  before  sheriffs 

jury. 

[Title  of  cause.] 
[Venue.'] 
A.  B.,  being  duly  sworn,  says: 

I.  That  he  is  [managing  clerk  in  the  office  of  the  attorney 
for]  the  in  this  action  [or  otherwise  show  his  relation  to 
the  case], 

II.  That  [here  state  briefly  the  nature  of  the  trial  before  the 
sheriff,  for  instance:]  on  the  day  of  ,  19  ,  an 
execution,  then  or  theretofore  duly  issued  to  S.  H.,  the  sheriff  of 
the  county  of  ,  upon  a  judgment  in  this  action  thereto- 
fore duly  recovered  and  docketed  in  said  county,  in  favor  of  said 

,  and  against  said  ,  was  levied  by  said  sheriff, 

on  a  stock  of  dry  goods  in  the  store  ISTo.  street,  in  the 

city   of  ,   then    and   theretofore   in   possession  of  said 

.  That  one  O.  P.,  having  interposed  a  claim  of  title 
to  [or,  a  claim  of  the  right  of  possession  of]  said  goods,  the  same 
sheriff  proceeded  to  impanel  a  jury  pursuant  to  law  to  try  the 
validity  of  said  claim. 

III.  That  M.  ISr.,  the  witness  named  in  the  annexed  subpoena 
herein  and  proof  of  service  thereof,  is  a  necessary  and  material 
witness  for  the  herein,  without  the  benefit  of  whose  tes- 
timony said  cannot  safely  proceed  to  such  trial,  as  de- 
ponent is  advised  by  [name],  the  's  counsel  herein,  who 
resides  at  No.                  street,  in  the  city  of  ,  after  fully 

25  For  another  Form  for  ordinary    cases,  see  No.  1259. 
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and  fairly  stating  to  him  what  the  expects  to  prove  by 

said  witness,  and  as  deponent  verily  believes.^'' 

IV.  That  said  [witnessl  failed  and  neglected  to  attend  before 
the  sheriff  or  the  under  sheriff  as  required  in  said  subpoena,  and 
is  not,  and  has  not  been  in  attendance  at  the  place  therein  men- 
tioned; and  that  the  said  trial  stands  adjourned  until  the 

day  of  ,  19     . 

V.  That  no  previous  application  for  an  attachment  has  bee  a 
made  herein. 

[Jurat.]  [Signature.] 

[Annex  subpoena  and  proof  of  service.] 

[Under  N.  Y.  Code  Civ.  Pro.,  §  108,  suhd.  2,  apply  to  a  judge 
of  the  court  in  which  the  action  is  brought,  or  to  the  county 
judge.] 

FORM  No.  1262. 
Order  for  attacbment  to  bring  witness  before  sheriff's  jury. 

[Title  of  court  and  cause.] 

On  reading  and  filing  the  affidavit  of  A.  B.,  verified  the 
day  of  ,  19     ,  and  subpoena  and  proof  of  service  thereto 

annexed,  and  it  appearing  therefrom  that  M.  N.  was  on  the 
day  of  >  19     ,  duly  subpoenaed  to  appear  and  attend  be- 

fore S.  H.,  the  sheriff  of  the  county  of  ,  at  ,  to 

be  examined  and  to  testify  on  the  part  of  ,  on  the  trial 

of  a  claim  of  [title]  before  said  sheriff,  and  that  the  said  M.  N. 
has  failed  and  neglected  to  attend  before  said  sheriff,  or  the  under 
sheriff,  pursuant  to  such  writ  of  subpoena,  and  that  said  M.  !N".  is 
a  necessary  and  material  witness  in  behalf  of  said  on 

said  trial,  without  whose  testimony  the  said  cannot  safely 

proceed  to  said  trial:  Now,  on  motion  of  A.  T.,  for  the  , 

Ordeeed,  that  a  warrant  of  attachment  issue  against  the  said 
M.  N".,  commanding  said  sheriff  to  apprehend  said  M.  'S.  and 
bring  him  before  said  sheriff,  or  the  under  sheriff,  forthwith  [or, 
on  the  day  of  ,  19     ],  at  .'" 

[Date.]  [Signature  of  judge  and  initials  of  title.] 

26  For     modification     of     oath     to  2"  This   order   may   be   made  by   a 

merits  where  the  affidavit  is  not  made  judge  of  the  court  in  which  the  action 

by   the   party,    see    Form   No.    1031,  is  brought,  or  bv  the  county  judge, 

p.  1373,  in  this  volume.  N.  Y.  Code  Civ.  Pro.,  §  108,  subd.  2. 


1546  Abbott's  peactice  and  poems. 

FORM  No.  1263. 
Attachment  for  witness  before  sherifi's  jury, 

[As  in  Form  1256  to  the  *,  continuing:^  and  forthwitli  [or,  on 
the  day  of  >  19     ?  and  thereafter  from  day  to  day 

till  his  examination  is  completed]  bring  him  before  yourself  as 
sheriff  [or,  before  the  under  sheriff]  of  said  county,  at  [here  state 
place  as  in  the  subpoena'],  to  be  examined,  testify  and  give  evi- 
dence [here  state  object  substantially  as  in  subpcsnal ;  and  have 
you  then  there  this  writ. 

Witness   [conclude  as  in  Form  1241.] 

[Indorsement  as  in  Form  1257,  but  without  bail.] 

FORM  Wo.  1264. 
Undertaking  of  bail  on  arrest  on  attachment  to  answer'  for  contempt.23 
[Name  of]   Court. 


The  People  on  the  relation  of  A.  B. 

against 

Y.  Z. 


Whereas,  the  above-named  Y.  Z.  has  been  arrested  upon  an 
attachment  duly  issued  out  of  the  Court  of  ,  to 

answer  a  charge  of  contempt,  wherein  A.  B.  is  complainant,  and 
the  said  Y.  Z.  is  now  in  the  custody  of  the  sheriff  of  the  city  [and 
county]   of  ,  thereunder: 

ISTow,  therefore,  we,  the  undersigned,  C.  T).  [stating  residence 
and  vocation],  and  E.  F.  [residence  and  vocation],  hereby 
jointly  and  severally  undertake,  pursuant  to  the  statute,  to  and 
with  the  People  of  the  State  of  New  York,  that  the  said  Y.  Z. 
will  appear  on  the  day  of  ,   19     ,  at        o'clock 

in  the  noon,  at  a  [Special]  Term  of  said  court  to  be  held  [at 
chambers — or,  before  Hon.  J.  K.]  at  the  Court  House,  in  the 
city  of  ,  to  answer  the  matters  alleged  against  him,  and 

then  and  there  abide  the  direction  of  said  court  [or,  judge  —  or, 
referee]    thereupon. 

[Date.]  [Signature.] 

[Achnowledgment  as  in  Form  822,  p.  1176.^^] 

28  N.    Y.    Code    Civ.    Pro.,    §    2277.  It  is  not  essential  that  the  accused 

Formerly    a    bond    was    used.       See  also  sign.     §  811;  Volume  I,  pp.  455, 

Volume  I,  p.  25.  456. 

In  this  case  there  must  be  two  or  29  The  sureties  may  be  examine* 
more  sureties  (N.  Y.  Code  Civ.  Pro.,  before  him  if  the  sheriff  requires. 
§  2277),  unless  one  is  a  fidelity,  or  N.  Y.  Code  Civ.  Pro.,  §  2277,  last  sen- 
guaranty  company.    Volume  I,  p.  455.  tence. 
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FORM  No.  1265. 
Order  by  court,  or  judge,  or  referee,  that  interrogatories  be  filed.so 

[Name  of]  Court  [or  if  a  court  order],  At  a  Special  Term  [etc., 

as  in  Form  820,  p.  1174]. 


The  People  of   the   State   of   ISTew 

York  on  the  relation  of  A.  B. 

against 

Y.  Z. 


On  reading  and  filing  the  affidavit  of  ,  verified  the 

day  of  ,  19     ,  the  above-named  Y.  Z.  being  now 

here  present  in  court  to  ansv^er  [or,  before  the  undersigned  to 
answer — or,  in  custody  of  the  sheriff  under]  the  attachment 
herein  [if  appearing  hy  attorney,  add:  and  appearing  by  Z.  T., 
his  attorney],  and  denying  his  alleged  contempt;  and  after  hear- 
ing A.  T.,  of  counsel  for  the  relator,  and  Z.  T.,  of  counsel  for 
said  accused,  and  due  deliberation  thereon  being  had,  now,  on 
motion  of  ,  of  counsel  for  : 

Oedeeed,  1.  That  the  [relator]  within  [two]  days  file  with 
the  clerk  of  this  court  and  serve  upon  the  said  Y.  Z.  [or  if  he 
has  appeared  by  attorney,  upon  the  attorney  for  said  —  accused] 
interrogatories  to  be  administered  to  said  Y.  Z.,  touching  his  al- 
leged contempt. 

2.  That  said  Y.  Z.,  within  [two]  days  thereafter,  in  like  man- 
ner file  and  serve  on  the  relator's  attorney  answers  upon  oath  to 
the  said  interrogatories. 

3.  It  is  further  ordered  that  said  Y.  ?.  attend  [without  fur- 
ther notice  —  or,  be  remanded  to  the  custody  of  the  sheriff  of 
the  county  of  ,  to  be  by  him  held  under  said  attachment 
and  to  be  produced]  before  this  court  [or,  before  me]  at  [etc., 
as  in  the  warrant],  to  abide  the  judgment  and  determination  of 
this  court  in  regard  to  his  alleged  misconduct. 

[Authentication  as  in  Form  818,  p.  1173.J 

30  Code  Civ.  Pro.,  §  2280.  tempt  are  denied.     People  ex  rel.  v. 

No    interrogatories    are    necessary      Anthony,  7  App.  Div.   132,  40  N.  Y. 
unless  the  facts  constituting  the  con-      Supp.  279,  aff'd,  151  N.  Y.  620. 
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FORM  No.  1266. 
Inteiiogatories  as  to  contempt.si 

[Title  as  in  last  Form  but  one.] 

Interrogatories  filed  herein  pursuant  to  an  order  of  this  court 
[or,  of  Hon.  J.  K.],  made  herein  the         day  of  >  1^    j 

to  be  administered  to  the  defendant  Y.  Z.  above  named,  touching 
a  contempt  alleged  against  him  for  [violating  an  injunction 
granted  in  an  action  between  A.  B.  and  Y.  Z.]. 

First  interrogatory :  Were  you  [or,  have  you,  etc.,  and  so  on], 
[Date.]  [Signature   and  office  address  of], 

Attorney  for  relator. 
FORM  No.  1267. 
Answers  to  interrogatories  as  to  contempt.32 
[Title  as  in  Form  1264.J 

Answers  of  the  above-named  Y.  Z.  to  the  interrogatories  filed 
herein  on  the  day  of  ,  19     ,  on  behalf  of  the  [re^ 

lator] . 

To  the  first  interrogatory  he  says  l^o  [and  so  on]. 
To  the  interrogatory :    The  said  Y.  Z.  is  advised  by  his 

counsel  that  such  interrogatory  is  not  pertinent  to  the  matters  in 
controversy  in  this  proceeding,   and  he  declines  to  answer  the 
same  unless  the  court  shall  further  instruct  him  to  do  so. 
[Date.]  [Signature.] 

FORM  No.  1268. 
Verification  of  answers  to  interrogatories. 

[Venv^.] 

Y.  Z.  above  named  being  duly  sworn,  says  that  the  foregoing 
answers  are  true. 

[Jurat.]  [Signature.] 

FORM  No.  1269. 

Order  of  reference  as  to  contempt.33 

[As  in  Form  124Y,  to  the  *,  inserting  in  the  recital:  interrog-. 
atories  having  been  filed  and  answered  —  or,  having  been 
waived  —  according  to  the  case;  and  continuing  as  thus:] 

Oedeeed,  that  it  be  and  hereby  is  referred  to  K.  F.,  Esq.,  of 
,  counsellor  at  law,  to  take  and  report  such  evidence  as 

31  The  remedy  for  an  objectionable  purpose  of  contradicting  or  corrobo- 
interrogatory  is  to  move  to  strike  it  rating  any  answer.  Code  Civ.  Pro., 
out,  or  to  object  to  it  in  the  answer.  §  2280;  People  ex  rel.  v.  Paine,  92 
See  next  Form.  App.  Div.  303,  86  N.  Y.  Supp.  1109. 

32  Either  party  may  subpoBna  wit-  33  See  notes  to  Form  No.  1246. 
nesses,  or  produce  affidavits,  for  the 
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may  be  offered  by  either  party  as  to  the  ability  of  the  defendant 
to  give  security  for  the  payment  of  alimony  in  this  case,  and 
that  the  attachment  stand  over  until  the  coming  in  of  the  referee's 
report,  and  that  the  defendant  be  remanded  \_etc.,  as  in  Form 
1265]  under  his  bail  bond,  until  the  determination  of  these  pro- 
ceedings, said  bail  bond  to  remain  in  full  force  till  such  time. 

[Or  thus:  to  examine  the  said  defendant,  on  oath,  upon  the 
said  interrogatories;  and  to  take  such  further  proofs  as  either 
party  may  produce  before  him,  in  relation  to  the  misconduct  al- 
leged, and  that  he  report  such  answers  and  proofs  to  this  court ; 
and  that  said  defendant  attend  before  the  said  referee,  in  the 
custody  of  said  sheriff;  and  that  the  said  sheriff  detain  the  said 
defendant  in  his  custody  until  the  further  order  of  the  court.] 

[Or  fhtis,  where  interrogatories  are  waived']  to  hear  the  parties, 
and  to  report  to  the  court  upon  the  question  of  the  alleged  vio- 
lation of  the  said  injunction,  and  the  damages  resulting  there- 
from, and  that  he  report  the  evidence  and  his  opinion  thereon 
[add  direction  for  presence  of  accused;  see  above']. 
[Authentication  as  in  Form  818,  p.  1173.] 

FORM  No.  1270. 
Older  convicting  of  contempt  (after  attachment),  and  directing  commitment.?* 

[Title  as  in  Form  1265.] 

[Recite  proceedings  as  thus:]  A  vrarrant  of  attachment  having 
heretofore  duly  issued  out  of  this  court  against  the  defendant 
Y.  Z.,  for  alleged  contempt  in  disobeying  the  injunction-order 
[or,  the  mandate  of  the  court,  -contained  in  the  judgment] 
granted  ,19     ,  in  an  action  between  A.  B.,  plaintiff, 

and  Y.  Z.,  defendant,  requiring  said  Y.  Z.  [indicate  the  act  as 
thus:  to  give  security  for  the  payment  of  the  allowance  therein 
granted  to  said  A.  B.],  which  warrant  was  directed  to  the  sheriff 
of  the  county  of  ,  and  returnable  on  the  day  of 

,19  ,  and  the  said  sheriff  having  returned  that  he  had 
attached  the  body  of  the  said  Y.  Z.  and  let  him  to  bail  in  the  sum 
of  dollars,  as  directed  by  the  indorsement  of  said  warrant 

by  the  court  [or,  judge  —  or,  referee] ,  and  the  said  Y.  Z.  having 
appeared  personally  before  the    [court]    on  said  day   of 

,  accompanied  by  Z.  T.,  appearing  as  his  attorney  herein, 
and  interrogatories  having  been  filed  specifying  the  facts  and 
circumstances  alleged  against  said  Y.  Z.,  and  a  copy  of  the  same 
having  been  served  on  him,  and  he  having  answered  them  on 
oath,  and  the  parties  having  respectively  adduced  [or,  had  due 
opportunity  to  adduce]  such  further  proofs  as  they  might  desire, 
and  said  Y.  Z.  having  also  made  and  presented  his  affidavit  for 

34  For   another   Form   see    1   Duer,  571,  note. 
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the  purpose  of  purging  himself  of  contempt  [or,  and  also  having 
been  examined  thereon,  in  open  court  —  or,  before  the  under- 
signed] ;  and  it  having  been  referred  to  R.  F.,  Esq.,  to  [^stating 
scope  of  reference,  if  any],  and  testimony  having  been  taken  be- 
fore said  referee  on  the  part  of  both  parties,  and  the  referee 
having  duly  made  and  filed  his  report,^^  and  the  said  hearing  of 
the  contempt  proceedings,  under  the  attachment,  having  been 
brought  on  before  this  court  [or,  the  undersigned]  on  the  follow- 
ing papers  [specify  them  distinctly  so  as  to  preclude  difference 
in  case  of  appeal],  and  after  hearing  A.  T.,  of  counsel  for  the 
relator,  and  Z.  T.,  of  counsel  for  said  Y.  Z.,  and  due  deliberation 
having  been  had;  now,  on  motion  of  A.  T.,  attorney  for  the 
relator. 

It  is  hereby  oedeeed,  adjudged  \^etc.,  as  in  Form  1247  or 
1248,  except  that  the  order  should  provide  at  the  end:]  and  that 
a  warrant  of  commitment  issue  accordingly.*® 

FORM  No.  1271. 
Warrant  of  commitment  for  contempt. 
The  People  op  the  State  of  New  Yoek,  to  the  sheriff  of  the 
county  of  ,  greeting: 

Wheeeas,  on  the         day  of  ,  19     ,  by  an  order  made 

by  the  [undersigned  in  the]  Court  of  ,  at  a 

term  thereof  held  at  the  court  house  {^or,  at  the  office  of  the 
undersigned  at  ]   in  ,  on  the  day  of  , 

19  ,  in  a  proceeding  in  said  court  in  the  name  of  the  People  on 
the  relation  of  A.  B.  against  Y.  Z.,  it  was  adjudged  that  Y.  Z. 
was  guilty  of  a  contempt  in  [^recite  circumstances  sufficiently  to 
sustain  the  warrant  as  for  a  contempt  "specially  and  plainly 
charged  in  the  commitment;"  see  Form  1241],  and  it  was  there- 
upon ordered  that  the  said  Y.  Z.  be  committed  to  the  common 
jail  of  said  county,  there  to  remain  charged  with  the  aforesaid 
contempt  [^state  requirement  of  order]  ;  and  that  a  warrant  issue 
to  carry  the  said  order  into  effect; 

iN'ow,  THEEEFOEE,  WO  Command  you,  that  you  take  the  body 
of  the  said  Y.  Z.  and  him  safely  and  closely  keep  in  your  ens- 
tody,  in  the  common  jail  of  the  county  of  ,  until  [as 
above] ,  or  until  the  said  Y.  Z.  shall  be  discharged  according  to 
law.  And  you  are  to  return  this  writ,  and  to  make  and  return  to 
our  said  court  a  certificate,  under  your  hand,  of  the  manner  in 
which  you  shall  have  executed  the  same. 

Witness  [etc.,  as  in  Form  1241]. 

35  Exceptions    not    necessary,    this       reference  not  to  hear  and  determine, 
being   a    special    proceeding    and   tlie       Matter  of  Steinert,  24  Hun,  246. 

36  Code  Civ.  Pro.,  §  2281. 
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IV.  PROCEEDINGS  SUMMARILY  TAKEN  AGAINST  ATTORNEYS  37  AND 
OTHER  OFFICERS   OF  THE  COURT. 

FORM  No.  1272. 

Otder  to  show  cause  why  attorney  should  not  pay  ovei  to  his  client  or  be 
punished  for  contempt.38 

At  a  Special  Term  [etc.,  as  in 
Form  820,  p.  1174.] 


In  the  Matter  of  the  Application 
of  A.  B.,^**  for  an  Order  Di- 
recting A.  T.,  an  Attorney,  to 
Pay  Over  Certain  Moneys.*" 


On  reading  and  filing  the  petition*^   \_or,  affidavit]   of  A.  B., 
verified  the         day  of  ,  19     ,  and  \_specify  other  papers. 


37  The  court  has  general  control 
over  an  attorney,  and  the  directions 
it  may  give  and  punishment  it  may 
inflict  are  not  dependent  upon  the 
statute.  Matter  of  H.,  87  N.  Y.  521; 
Robertson  v.  Clocke,  18  App.  Div.  363, 
46  N.  Y.  Supp.  87.  The  conventional 
relation  of  attorney  and  client  must 
have  existed.  See  Matter  of  Red- 
mond, 54  App.  Div.  454,  66  N.  Y. 
Supp.  782,  8  Anno.  Cas.  309;  Matter 
of  Langslow,  167  N.  Y.  314.  It  is 
not  necessary,  however,  that  the 
money  in  the  hands  of  the  attorney 
should  have  been  collected  through  an 
action   or    proceeding;    it    is    enough 


39  An  assignee  of  the  claim  against 
the  attorney  cannot  have  this  remedy. 
Schell  V.  Mayor,  58  Hun,  440,  12 
N.  Y.  Supp.  790.  Contra,  where  as- 
signment was  made  pending  the  ac- 
tion. Gillespie  v.  MuUiolland,  12 
Misc.  40,  33  N.  Y.  Supp.  33. 

The  court  may,  after  hearing  the 
motion,  order  that  the  attorney  pay 
over  within  a  snecitied  time,  or  that  a 
warrant  to  commit  him  for  contempt 
may  issue.  This  is  directed  to  be 
issued  only  after  notice,  usually  short 
notice  of  two  days. 

If  the  decision  of  the  motion  be 
delayed  by  reference  or  otherwise,  the 
court  can  order  the  attorney  to  pay 
the  money  into  court  meanwhile. 

As  to  exceptions  to  report,  see 
note  35,  supra. 

<OThis  title  is  according  to  the 
practice,  and  is  proper. 


that  it  came  through  his  professional 
employment.  People  ex  rel.  White  v. 
Feenaughty,  51  Misc.  468,  and  cases 
cited. 

After  an  order  has  been  made  di- 
recting the  attorney  to  pay  the 
money,  upon  his  failure  so  to  do  and 
his  not  showing  that  he  has  not  got 
the  money  in  his  possession,  an  order 
adjudging  him  in  contempt  for  his 
disobedience  and  committing  him  to 
close  custody  should  be  made.  Mat- 
ter of  McBride,  6  App.  Div.  376,  39 
N.  Y.  Supp.  579. 

38  Sustained,  as  between  attorney 
and  client,  by  Wilmerdings  v.  Fowler, 


Even  if  the  grievance  arises  in  a 
pending  action,  the  client  may  move 
by  another  attorney,  and  is  not  con- 
fined'to  the  places  for  moving  that  he 
would  be  in  a  motion  in  the  action. 

But  the  application  cannot  be  made 
in  an  action  which  the  client  has 
brought  against  the  attorney.  Gran- 
gier  V.  Hughes,  56  N.  Y.  Super.  Ct. 
346,  3  N.  Y.  Supp.  828. 

If  the  client  has  sued  the  attorney 
and  recovered  juagment,  he  may, 
nevertheless,  have  a  summary  order 
on  proof  that  his  judgment  is  not 
collected  or  collectible.  Gabriel  v. 
Schillinger,  etc.,  Co.,  24  Misc.  313,  52 
N.  Y.  Supp.  1127.  The  contrary  is 
maintained  in  many  decisions  in  other 
btates. 

41  See  Volume  I,  p.  306,  etc.  The 
court  will  not  act  upon  a  petition 
made  by  a  so-called  "  attorney  for  pe- 
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if  any]  let  A.  T.,  an  attorney  at  law,  show  cause  before  this 
court  at  a  Special  Term  thereof  to  be  held  at  the  county  court 
house  \_or,  the  City  Hall]  in  ,  on  the  day  of  , 

19     ,  at  o'clock  in  the  noon,  or  as  soon  thereafter  aa 

counsel  can  be  heard,  why  he  should  not  be  directed  to  pay  to  the 
above-named  A.  B.  the  sum  of  dollars  [with  interest  from 

the  day  of  ,  19     ,  less  his  legal  fees],  or,  in  de- 

fault of  such  payment,  be  punished  for  contempt ;  and  why  such 
other  or  further  relief  should  not  be  granted  as  may  be  just. 

[And  in  the  meantime  and  until  the  order  of  the  court  hereon, 
said  A.  T.  is  hereby  stayed  from  further  acting  as  the  attorney 
of  said  A.  B.  in  the  action  of  A.  B.  against  Y.  Z.,  except  that  he 
is  directed. to  give  said  A.  B.,  or  ,  his  attorney  on  this 

motion,  notice  of  any  proceedings  taken  in  said  action  that  come 
to  his  knowledge  or  of  which  he  is  given  notice  meanwhile.] 
{^And  may  enjoin  paying  over  to  others.] 

Service  of  this  order  and  of  the  papers  annexed  shall  be  suffi- 
cient if  made  on  said  A.  T.  personally*^  on  or  before  the 
day  of  ,   19     . 

[^Authentication  as  in  Form  818,  p.  1173.] 


14  Abb.  Pr.  (N.  S.)  249;  Matter  of 
Mertian,  29  Hun,  459;  Baldwin  v. 
Foss,  16  Nebr.  80;  19  N.  W.  Kep. 
496;  Bowling  Green  Sav.  Bank  v. 
Todd,  52  N.  Y.  489;  Matter  of  Mor- 
gan, 99  N.  Y.  145;  Jefferies  v.  Laurie, 
27  Fed.  Rep.  195 ;  s.  P.,  Matter  of  Sil- 
vernail,  45  Hun,  575.  It  is  equally 
proper  to  give  ordinary  notice  of  mo- 
tion. On  the  hearing  the  court  may 
determine  the  attorneys  claim  of 
compensation.  Matter  of  Knapp,  85 
N.  Y.  284.  Or  may  order  a  refer- 
ence to  determine  its  amount.  Gil- 
lespie V.  Mulholland,  12  Misc.  40,  33 
N.  Y.  Supp.  33. 

But  if  there  is  a  substantial  dis- 
pute between  them  over  compensation, 
the  court  will  not  usually  decide 
without  a  reference,  or  other  inquiry. 
Where  the  value  may  be  readily  fixed 
the  court  may   do  so   on  the  papers 


titioner "  who  verities  because  the 
alleged  party  is  not  in  tlie  State,  and 
who  makes  all  allegations  on  informa- 
tion and  belief.  Matter  of  Curtis,  51 
Ann.  Div.  434,  64  N.  Y.  Sunn.  691. 


submitted.  Waterbury  v.  Eldridge,  5 
jST.  Y.  Supp.  324;  Taylor  Iron,  etc., 
Co.  V.  Higgins,  20  id.  746. 

If  the  attorney  joins  in  an  applica- 
tion to  have  the  court  fix  the  amount 
of  his  compensation  on  the  motion, 
he  cannot  afterward  protest.  Matter 
of  Berkstrom,  63  App.  Div.  7,  71 
N.  Y.  Supp.  451. 

The  petitioner  must  make  out  a 
clear  case  against  the  attorney.  Mat- 
ter of  Tracv,  1  App.  Div.  113,  37 
N.  Y.  Supp.  "65,  aff'd,  149  N.  Y.  608; 
Matter  of  Hammann,  37  Misc.  417, 
75  N.  Y.  Supp.  775. 

Where  the  attorney  is  fully  respon- 
sible, and  asserts  both  an  unliquidated 
claim  for  services  and  expenses,  and 
a  counterclaim  arising  upon  other 
services,  the  client  may  be  relegated 
to  an  action.  Matter  of  Pollock,  69 
App.  Div.  499,  74  N.  Y.  Supp.  976. 


*2  Personal  service  is  essential. 
Matter  of  Weeks  v.  Coe,  111  App.  Div- 
33/,  97  N.  Y.  Supp.  704. 
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FORM  No.  1373. 
Order  directing  attorney  to  pay  ov«r  money  (as  foundation  for  attachinent).43 

[After  proper  recitals.] 

Ordered,  that  said  lattomeyl  pay  to  [A.  B.],  the  above- 
named  petitioner,**  within  [three]  days  after  the  service  of  this 
order  the  sum  of  dollars,  together  with  ten  dollars  costs  of 

this  motion. 

[Serve  certified  copy  personally  upon  attorney.]**^ 

FORM  No.  1274. 
Notice  to  sheriff  or  other  officer  to  return  a  process  or  mandate.46 

[Title  of  court  and  cav^e.] 

To  M,  N.,  sheriff  [or  other  officer']  of  the  county  of  : 

You  are  hereby  required,  within  ten  days  after  service  of  this 

notice,  to  return   [here  briefly  describe  the  process]   heretofore 

delivered  to  you  for  [service]  in  this  cause,  or  to  show  cause  at 

a  Special  Term  of  this  court,  to  be  held  at  the  county  court  house 

[or,   City  Hall]    in  the  of  ,   on  the  day   of 

,19     ,  at  the  opening  of  the  court  on  that  day,  or  as 

soon  thereafter  as  counsel  can  be  heard,  why  you  should  not  be 

punished  for  a  contempt  of  the  court,  with  costs  of  such  motion. 

[Date.]  [Signature  and  office  address  of], 

Attorney  for 
FORM  No.  1275. 
Afadavit  showing  duty  of  sheriff  or  other  officer  to  make  return.46 

[Title  of  court  and  proceeding.] 
[Venue.] 
M.  N.,  being  sworn,  says: 

I.  That  he  is  the  [attorney  for  the  plaintiff]  in  this  action. 

II.  That  judgment  was  perfected  and  the  roll  thereof  filed  in 
the  clerk's  office  of  county,  on  the  day  of  , 

<3  Upon  failure  to  make  payment,  before     the     court     to     receive     the 

may  apply  ex  parte,  on  afSdavit  show-  amount,  the  court  ordered  the  money 

ing  default,   for   an   order   directing  paid  into  court.    Baker  v.  Brown,  150 

that  an  attachment  issue;    the  pro-  N.  Y.  567. 

eeedinga  which  follow  are  as  shown  by  «» People  ex  rel.  White  v.  Fee- 
Forms  1276-1278.  Or,  may  proceed  by  naughty,  51  Misc.  468. 
order  to  show  cause,  upon  affidavit  45  Under  N.  Y.  Code  Civ.  Pro., 
showing  disobedience  of  the  order.  §  2270;  this  is  supported  by  N.  Y. 
See  Matter  of  Bornemann,  iS  App.  Gen.  Rule  ISTo.  6.  s.  p.,  Heyman  v. 
Div.  524,  39  N.  Y.  Supp.  686;  People  Cunningham,  51  Wise.  506  (where  the 
ex  rel.  White  v.  Peenaughty,  51  Misc.  proceeding  was  taken  against  the 
468.  deputy). 

« Where     there     was     a     possible  48  See  Crocker  on  Sher.,  606. 
doubt  as  to  the  right  of  the  parties 
98 
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19     ,  for  dollars  and  cents,  damages  and  costs,  and 

a  transcript  thereof  was  filed,  and  the  judgment  docketed  in  the 
clerk's  office  of  county,    on  the  day  of 

19     ,  as  this  deponent  is  informed  and  believes. 

III.  That  execution,  in  due  form  of  law,  was  duly  issued 
thereon  to  the  sheriff  of  said  last-mentioned  county  of 

by  which  said  sheriff  was  commanded  to  collect  the  said  sum  of 
,  with  interest  and  his  fees,  and  to  return  such  execution 
to  the  office  of  the  clerk  of  county,  within  sixty  days  after 

the  receipt  thereof  by  him,  the  said  sheriff ;  and  that  the  same  was 
delivered  to  and  received  by  said  sheriff  for  execution  on  the 
day  of  ,  as  this  deponent  is  informed  and  believes  [or, 

as  appears  by  the  affidavit  of  O.  P.,  hereto  annexed]. 

IV.  That  although  the  time  for  returning  said  execution  has, 
expired,  said  execution  has  not  been  returned,  as  appears  by  the 
annexed  certificate  of  the  clerk  of  the  county  of  ;  that 
the  said  judgment  has  not  been  paid  to  the  plaintiff,  nor  has  any 
part  thereof,  but  that  the  whole  remains  due  and  unpaid  [if 
plaintiff  is  not  the  deponent;  state  means  of  knowledge'],  and 
that  the  said  sheriff  is  in  default  in  not  returning  the  said  ex- 
ecution, or  in  not  paying  over  the  said  moneys. 

V.  That  on  the  day  of  ,  19  ,  deponent  served 
on  the  above-named  ,  sheriff  of  county,  the 
notice  and  affidavit,  of  which  copies  are  annexed,  by  delivering 
copies  thereof  to  him  personally  [or,  if  he  could  not  he  found,  by 
leaving  copies  thereof  with  C.  D.,  a  clerk  in  the  office  of  said 
sheriff,  during  the  hours  in  which  said  office  is  required  by  law 
to  be  kept  open,  the  said  [sheriff]  being  then  absent  therefrom]. 

[If  county  cleric's  certificate  of  failure  to  return  execution  is 
not  presented:] 

VI.  That  on  the  day  of  ,  19  ,  deponent  made 
diligent  search  in  the  office  of  the  clerk  of  the  county  of  ; 
in  the  place  where  executions  are  kept  therein,  and  that  the  ex- 
ecution in  this  action,  directed  and  delivered  to  the  sheriff  of 

county,  on  the  day  of  ,  19     ,  cannot  be 

found  on  said  files  on  such  search  [or,  deponent  made  inquiry  at 
the  office  of  the  clerk  of  county,  for  the  execution  issued 

in  this  action  to  the  sheriff  of  county,  on  the  day 

of  ,   19     ,  and  returnable  to  said  office,  and  that_  this 

deponent  was  informed  by  said  clerk  —  or,  by  a  clerk  therein  -- 
after  search,  that  such  execution  had  not  been  returned  to  said 
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office]  ;   and   this   deponent  verily  believes   that   such   execution 
has  not  been  returned  to  said  office. 

VII.    [If  an  order  to  show  cause  is  asked:  That  no  previous 
application  has  been  made  for  an  order  for  return  herein.] 
[Jurat.]  [Signature.] 

V.      COMMITMENT    FOR    NONPAYMENT    OF    MONEY    DIRECTED    BY 

ORDER.47 

FORM  Wo.  1376. 

Affidavit  to  obtain  summary  commitment. 

[Title  of  court  and  cause.] 
[Venue.] 
A.  B.,  being  duly  sworn,   says: 

I.  That  he  is  plaintiff  in  the  above-entitled  action  [or  other- 
wise state  relation  to  the  cause,  etc.]. 

II.  [Allege  the  making  of  the  order  to  pay,*^  referring  to  a 
certified  copy  annexed.] 

III.  [Allege  service;  see  p.  982,  of  volume  I,  Form  661. J 

IV.  [Demand  hy  a  person  duly  authorized;  see  Form  1003, 
p.  1338.]*" 

V.  That  no  previous  application  [etc.,  as  on  p.  1172]. 
[Jurat.  J  [Signature.  J 

FORM  No.  1377. 
Order  for  summary  commitment  thereon.so 

At  a  Special  Term  [etc.j  as  irt^ 
Form  820,  p.  1174]. 
[Title  of  cause.'] 

On  reading  and  filing  the  affidavit  of  A.  B.,  [the  above-named 
plaintiff],  verified  the  day  of  ,  19     ,  from  -which 

this  court  is  satisfied  that  personal  demand  has  been  duly  made 

*7  An    interlocutory    judgment    di-  620.     Demand  may  not  be  necessary 

recting  payment  of  money,  based  upon  under  order  directing  payment  by  an 

breach  of  contract,  cannot  be  enforced  attorney  within  specified  number   of 

by  contempt   proceedings.     Potter  v.  days.     People  ex  rel.  v.  Peenaughty, 

Roasiter,  109  Anp.  Div.  35.  51  Misc.  468. 

48  See  N.  Y.  Code  Civ.  Pro.,  §  2268.  50  The    court    may     (and    usually 

49  General  Elec.  Co.  v.  Sire,  88  App.  does )  decline  to  issue  a  summary 
Div.  498,  85  N.  Y.  Supp.  141 ;  People  commitment  under  §  2268,  granting 
ex  rel.  v.  Anthony,  7  App.  Div.  132,  instead  an  order  to  show  cause  or 
40  N.  Y.  Supp.  279;  aff'd,  151  N.  Y.  warrant  under  §  2269. 
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by  A.  B.  on  Y.  Z.  for  payment  of  the  sum  of  dollars,  -which 

was  required  of  said  Y.  Z.  by  an  order  duly  entered  herein  the 
day  of  ,  19       [being  costs  personally  charged  upon 

him  for  misconduct  as  an  attorney  —  or,  as  an  officer  of  this 
court^^],  and  that  payment  thereof  has  been  wrongfully  refused 
\_or,  neglected]  :  Now,  on  motion  of  A.  T.,  attorney  for  said  A.  B,, 

Ordeeed,  that  a  warrant  issue  herein  to  the  sheriff  of  the 
county  of  [_or,  to  the  sheriff  of  any  county  where  said 

Y.  Z.  may  be  found],  to  commit  said  Y.  Z.  to  close  custody  in 
the  county  jail  of  county,  until  said  sum  of  dol- 

lars, together  with  dollars,  the  costs  and  expenses  of  this 

proceeding,  are  paid,  or  until  he  is  discharged  according  to  law. 

Enter:  [^signature  of  judge  by  initials  of  name  and  title,] 

FORM  No.  1278. 
Commitment  for  contempt  on  failure  to  pay  money.B2 

The  People  of  the  State  oe  New  Yoek,  to  the  sheriff  of  the 
county  of  ,  greeting: 

Whereas,  on  the  day  of  ,   19     ,  by  an  order 

made  by  the  Court  at  a  Special  Term  thereof,  held  at 

the  court  house  in  the  county  of  ,  in  an  action  wherein 

A.  B.  was  plaintiff  and  Y.  Z.  was  defendant,  it  satisfactorily 
appeared  to  the  court,  that,  etc.,  as  in  recital  of  order,  and  there- 
upon, it  was  duly  ordered  that  the  said  Y.  Z.  be  committed  to  the 
common  jail  of  said  county,  there  to  remain  charged  with  the  con- 
tempt mentioned  in  said  order,  until  he  should  have  paid  the 
sum  of  $  therein,  imposed  upon  him,  together  with  the  costs 

and  expenses  of  the  proceedings  for  such  misconduct,  amounting 
in  all  to  the  sum  of  dollars,  and  that  a  warrant  issue  to 

carry  said  order  into  effect: 

Now,  THEEEFOEE,  WO  command  you  that  you  take  the  body  of 
the  said  Y.  Z.  and  him  safely  and  closely  keep  in  your  custody 
in  the  common  jail  of  the  county  of  ,  until  he  shall  have 

fully  paid  the  sum  imposed  as  aforesaid,  to  wit,  the  sum  of  $  > 
and  also  the  costs  and  expenses  aforesaid,  amounting  to 
dollars,  or  until  the  said  Y.  Z.  shall  be  discharged  according  to 
law.  And  you  are  to  return  this  writ  and  to  make  and  return  our 
said  court  a  certificate  under  your  hand  of  the  manner  in  ifvjiich 
you  shall  execute  the  same. 

Witness  [as  in  Form  1241]. 

51  N.  Y.  Code  Civ.  Pro.,  §  15.  and  served.    See  N.  Y.  Code  Civ.  Pro., 

52  No   commitment  is   necessary  if      §  2283. 
an  order  to  show  cause  was  granted 
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FORM  No.  1279. 

Order  to  show  cause   (before  court)  why  accused  should  not  be  punished  for 

contempt  in  not  paying  pursuant  to  order  or  judgment.ss 

[Name  o/J  Court  [or  if  a  court  order'],  At  a  Special  Term  [etc., 

as  in  Form  820,  p.  117-i]. 
[Title  of  cav^e.] 

On  reading  and  filing  the  affidavit  of  ,  ,  verified 

the  day  of  ,  19       [and  recite  other  papers  if  any; 

see  Form  No.  1244],  by  which  it  satisfactorily  appears  to  this 
court  [or,  to  me]   that    [name]   has  neglected    [or,  refused]    to 
obey  the  order^*  of  this  court,  entered  [or,  made  by  me]  on  the 
day  of  ,  19     ,  and  duly  personally  served  on  him 

[requiring  said  —  name]  to  pay  [or  otherwise,  according  to  the 
tenor  of  the  order],  and  that  a  personal  demand  thereof  has  been 
made   upon    said  by    said   A.    B.,^^    and   that   payment 

thereof  has  been  refused  or  neglected  by  said  ;  and  on 

motion  of  C.  D.,  attorney  for  said  A.  B. : 

Oedeeed,  that  the  said  show  cause,  before  this  court  at 

a  Special  Term  thereof  to  be  held  at  the  County  Court  House 
in  the  of  ,  on  the  day"^  of  ,  19     , 

at  o'clock  in  the  noon,  why  he  should  not 

be  punished^^  for  his  alleged  offense  and  contempt,  and  why 
said  A.  B.  should  not  have  such  other  and  further  relief  as  may 
be  just,  with  costs  of  this  motion. 

[If  short  service  is  directed.  Service  of  this  order,  and  of  the 
papers  on  which  it  is  granted,  shall  be  sufficient  if  made  upon 
said  [name]  personally  on  or  before  the  day  of  ,  19     . 

[Authentication  as  in  Form  818,  p.  1173.] 

53  N.  Y.  Code  Civ.  Pro.,  §  2268.  mean    anything    more    than   arrested 

54  See  McKelsey  v.  Lewis,  3  Abb.  and  brought  in  to  answer.  But  the 
N.  C.  61.  objection  may  be  waived.     People  ex 

55  Demand  must  be  shown  to  have  rel.  Tull  v.  Kenny,  2  Hun,  346. 
been  made  by  one  authorized  to  re-  The    English    form    runs,    "  stand 
eeive.     See  note  49,  p.  1555.  committed." 

58  At  least  the  regular  eight  days  A  statute  merely  authorizing  the 
must  be  allowed  unless  the  affidavit  issue  of  an  attachment  to  enforce  pay- 
shows  reason  for  fixing  shorter  time,  ment  of  money,  is  not  construed  to 
Power  V.  Village  of  Athens,  19  Hun,  mean  commitment,  but  a  bailable  at- 
165.  tachment  to  bring  up  the  person,  and 

5f Using     the     word     "  attached  "  on  its  return  the  question  of  wrongful 

here,     Instead     of     "  punished,"     or  refusal,  including  tne  question  of  abil- 

"  committed,"     is     objectionable,     be-  ity  to  pay,  are  before  the  court.   Mor- 

cause  attachment  does  not  necessarily  rison  v.  Lester,  15  Hun,  538. 
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AKTIOLE  IV. 

Discontinuance. 
FORMS. 

1280.  Consent       to       discontinuance      1283.  Order  thereon  (general  Form). 

(short  Form).  1284-1288.  Statements  of  discontinu- 

1281.  Order  thereon.  ance  suitable  to  be  inserted 

1282.  Notice  of  motion   (or  order  to  in  foregoing  Forms. 

show  cause)  for  leave  to  dis- 
continue. 

FORM  No.  1280. 
Consent  to  discontinuance  (short  Form).fi8 

I  Title  of  court  and  cause.'\ 

It  is  hereby  consented  that  the  above-entitled  action  be  dis- 
continued [if  only  as  against  part  of  the  defendants,  insert:  as 
against  Y.  Z.]  without  costs  to  either  party  as  against  the  other, 
and  that  an  order  to  that  effect  may  be  entered  by  either  party 
without  notice.^®      [For  special  clauses  see  Forms  1284-1288.] 

[Date.]  [Signatures.^] 

[Achnowledgment,  when  executed  by  a  party.] 

B8  The  court  will  not  usually  order  tial  where  the  client  who  consents  is 
a  discontinuance  without  defendant's  resjjonsible  and  no  fraud  or  collusive 
consent,  where  defendant  has  a  legal  settlement  is  charged  by  the  attorney, 
interest  in  tHe  proceedings  —  as  where  See  Wetmark  v.  Perley,  43  Misc.  14, 
he  has  pleaded  a  counterclaim.  Mer-  86  N.  Y.  Supp.  756,  and  cases  cited, 
chants'  Bank  v.  Sclmlenberg,  54  Mich.  59  If  the  discontinuance  is  on  a 
59;  19  N.  W.  Rep.  741;  Francis  v.  compromise,  it  is  for  defendant's  pro- 
Edwards,  77  N.  C.  271.  Or,  where  tection  to  add,  "the  cause  of  action 
the  lapse  of  time  would  debar  him  of  herein  having  been  compromised  and 
a    remedy.      Bowe    v.    Knickerbocker  settled." 

Life  Ins.  Co.,  27  Hun,  312.  Or,  where  To  settle  an  action  for  statute  pen- 
there  has  been  a  decision  in  defend-  alty  or  forfeiture,  leave  of  court  is 
ant's  favor.  Chicago  &  Alton  B.  E.  necessary.  N.  Y.  Code  Civ.  Pro., 
Co.  ■;;.  Union  Rolling  Mill   Co.,   109  §  1894. 

U.  S.  702.     Or,  where  in  replevin  or  60  The  attorney's  power  extends  to 

ejectment  plaintiff  has  recovered  pos-  consenting  to  a,  discontinuance.   Vol- 

session  and  defendant  seeks  to  reclaim  ume  I  of  this  work,  p.  435.     But  if 

it.     Wilson  V.   Wheeler,   6   How.  Pr.  the  stipulation  is  relied  on  as  evidence 

49   (replevin)  ;  Carleton  v.  Darcy,  75  of  a  settlement  to  bar  a  fresh  actton, 

N.  Y.  375   (ejectment).  the  client's  signature,  or  evidence  of 

Consent  of  the  attorney  for  a  party,  the  attorney's  authority,  may  prop- 
even  though  having  a  lien  on  the  cause  erly  be  asked, 
of  action,  or  for  his  costs,  is  not  essen- 
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FORM  No.  1281. 
Order  of  discontinuance  on  consent.ei 

At  a  Special  Term  [^etc,  as  in 
Form  No.  820,  p.  1174]. 

[Title  of  cause.] 

On  reading  and  filing  the  annexed  consent,  and  on  motion  of 
A.  T.,  attorney  for   [plaintifE]  : 

Oedeeed,  that  this  action  be  and  the  same  hereby  is  discon- 
tinued [as  to  the  defendant  Y.  Z.]  without  costs  to  either  party 
as  against  the  other.     [For  special  clauses  see  Forms  1284-1288.] 

Enter:  [signature  of  judge  by  initials  of  name  and  title.] 


FORM  No.  1282. 
Notice  of  motion  (or  order  to  show  cause)  for  leave  to  discontinue.62 

[Title  and  recitals  according  to  the  case;  see  Forms  815  and  818, 
omitting  matter  in  brackets  following  the  \,  appropriate  only  to 
motion  before  a  judge;  and  substituting  for  the  clause  in  italics 
between  the  t  and  the  H  the  following :]  directing  that  this  action 
be  discontinued  [as  against  the  defendant  Y.  Z.]  without  costs 
[or,  upon  payment  by  plaintiff  of  costs  to  date  • —  or  otherwise; 
see  Forms  1284-1288.] 


61 A   formal    order    is   not    strictly  ditioned  upon  payment  of  costs.     An- 

essential,  though  of  course  advisable.  gier   v.  Hager,   45   App.   Div.   32,   60 

See  Hempy   v.   Griess,   30   App.   Div.  N.  Y.   Supp.   811.     Contra,  Morse  v. 

434,  51  N.  Y.  Supp.   1072;  Valentine  Stockman,  65  Wise.  36,  26  N.  W.  Rep. 

V.    Stevens,    109    App.    Div.    285,    98  176,  holding  notice  essential  even  as 

N.  Y.  Supp.  299.  against    defendants    whose    demurrer 

The    action    of    a    trial    judge    in  to   the   complaint   for   not   stating   a, 

marking  a  case  settled  is  equivalent  cause  of  action  against  them  had  been 

to  a  discontinuance.     Rogers  v.  Mar-  sustained. 

cua,  93  App.  Div.  552,  87  N.  Y.  Supp.  Plaintiff    may,    before    formal    ap- 

941.    An  entry  by  the  clerk  upon  the  pearance     of     defendant,    discontinue 

day  calendar  is  of  no  effect.     Rigle  v.  without  costs,   for   defendant  by  not 

Wallis  Iron  Works,  85  Hun,  279,  32  formally   appearing  has   not  entitled 

N.  Y.   Supp.    1011,   aff'd,   155   N.   Y.  himself  to  notice.     See  Vol.  I,  p.  730, 

675.    Mere  notice  of  withdrawal  is  a  "  Discontinuance     befoee     Appeak- 

nullity.     Trow  Printing  Co.   v.  IMew  ance."     Valentine  v.  Myers  Sanitarj^ 

York  Book,  etc.,  Co.,  3  N.  Y.  Supp.  Depot,  36  Hun,  201.    After  formal  ap- 

59,  1.6  Civ.  Pro.  Rep.  120.  pearance  he  cannot   (Kenna  v.  Atlas 

62  Plaintiff    in    an    action    at    law.  Steamship  Co., '19  Abb.  N.   C.   265), 

when  an  answer  is  served  which  sets  but  may   do   so   after   defendant   has 

up  no  counterclaim,  or  any  affirma-  appeared  specially.    Straus  v.  Gilhou, 

tive  defense,  may  properly  obtain  an  80  App.  Div.  50,  80  N.  Y.  Supp.  180. 
eo:  parte  order  of  discontinuance  con- 
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FORM  No.  1283. 
Order  discontinuing  action  on  motion  (general  Formes), 

[Title   (court  order)  and  recitals,  according  to  the  case.     See 
Form  820,  p.  1174.] 

Oedeeed,  that  the  above-entitled  action  be^*  and  the  same  is 
hereby  discontinued  [as  against  the  defendant  Y.  Z.]  upon  pay- 
ment by  plaintiff  to  the  defendant  of  accrued  costs/^  to  be  taxed 
upon  notice  and  of  ten  dollars  costs  of  the  motion,  such  payment 
to  be  made,  within  days  after  service  of  this  order;  and  in 

default  of  such  payment  the  plaintiff's  motion  to  discontinue  is 
hereby  denied  with  $10  costs.®* 

l_For  other  special  clauses  see  below.] 

Enter:    [_signature  of  judge  hy  initials  of  name  and  title.] 


63  Ordinarily,  unless  defendant  has 
a  fixed  interest,  a  plaintiff  has  a  right 
to  discontinue  (without  costs  if  de- 
fendant has  not  appeared,  and  on 
paying  costs  if  defendant  has  ap- 
peared), and  this  right  is  not  to  be 
denied  because  his  object  is  only  to 
commence  a  fresh  proceeding.  Matter 
of  Butler,  101  N.  Y.  307. 

In  an  equitable  action,  a  discon- 
tinuance may  be  allowed  without  pay- 
ment of  costs.  See  Johnston  v.  Gar- 
side,  24  N.  Y.  Supp.  243. 

In  an  action  at  law  plaintiff  has 
a,  right  to  discontinue  as  against  de- 
fendant's not  served  and  who  have 
not  appeared,  unless  some  rights  of 
parties  who  have  appeared  would  be 
affected,  in  which  case  the  court  may 
impose  such  conditions  as  may  be 
necessary  to  protect  them.  Chapman 
V.  Wolf,  89  App.  Div.  563,  85  N.  Y. 
Supp.  638. 

Where  plaintiff  has  brought  an  ac- 
tion on  behalf  of  himself  and  others, 
he  may  not  discontinue  as  of  right  if 
others  have  joined  in  the  action. 
Salisbury  v.  Bing.  Pub.  Co.,  85  Hun, 
99,  32  N.  Y.  Supp.  652. 

The  right  to  refuse  leave,  however, 
exists  in  the  court,  whenever  circum- 
stances exist  which  would  make  it 
unjust  to  defendant  (Kruger  v.  Par- 
sons, 52  App.  Div.  •  50,  64  N".  Y. 
Supp.  841),  or  against  the  public  in- 
terest (Winans  i;.  Winans,  124  N.  Y. 
140),  or  work  a  fraud  upon  one  of 
the  attorneys  for  a  party  (Nat.  Ex. 
Co.  V.  Crane,  167  N.  Y.  505). 


If  defendant  has  pleaded  an  affirm- 
ative defense  upon  which  he  asks  af- 
firmative relief,  or  a  counterclaim,  the 
granting  of  plaintiff's  motion  is  dis- 
cretionary. Fisburg  v.  Eamsey,  49 
Misc.  216,  97  N.  Y.  Supp.  359;  Mat- 
ter of  Losak,  131  N.  Y.  624;  Walsh  v. 
Walsh,  33  App.  Div.  579,  53  N.  Y. 
Supp.  881. 

Plaintiff's  motion  to  discontinue  in 
order  to  enable  him  to  begin  over 
again  in  a  court  wherein  he  can  get 
a  speedier  trial,  may  not  be  granted 
even  on  payment  of  costs,  if  defend- 
ant has  set  up  a  counterclaim.  Jans- 
sen  V.  Whitlock,  58  App.  Div.  367, 
68  N.  Y.  Supp.  1086. 

64  A  cross-action  should  be  men- 
tioned if  included.  Wetmore  v.  Fiske 
(R.  I.,  1886),  5  Atl.  Rep.  375. 

65  It  is  usual  to  require  payment 
of  all  accrued  costs,  although  there 
may  be  eases  where  reasons  appear 
to  the  court  for  imposing  lesser  terms 
and  it  has  power  to  do  so.  Susman 
V.  Dangler,  95  App.  Div.  158,  SSN.Y. 
Supp.  527.  The  eases  where  the  plain- 
tiff may  properly  be  allowed  to  dis- 
continue without  costs  are  mainly; 
(1)  When  defendant  has  been  dis- 
charged as  a  bankrupt;  (2)  defend- 
ant's concealment  of  his  infancy; 
(3)  repeal  of  the  statute  imposing 
the  penalty  after  action  therefor 
commenced;  and  (4)  intrusion  by 
mistake  of  a  person  as  a  defendant, 
who  has  not  been  served. 

66  An  absolute  order  of  discontinu- 
ance, with  costs  to  defendant,  is  nn- 
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FOKMS    Nos.    1284-1288.— STATEMENTS    OF    DISCONTINUANCE    SUIT- 
ABLE TO  BE  INSERTED  IN  FOREGOING  FORM.67 

FORM  No.  1284. 
Vacating  judgment.68 

—  that  the  judgment  entered  in  this  cause  on  the  , 
19  ,  for  dollars  [^or,  awarding  the  plaintiff  the  relief  de- 
manded in  the  complaint],  be  and  the  same  is  hereby  vacated  and 
set  aside,  and  that  this  action  be,  and  the  same  hereby  is  discon- 
tinued ^continuing  as  in  Form  1281  or  1282]. 

FORM  No.  1385. 
Providing  for  attorney's  costs. 

—  discontinued,  on  payment  to  A.  T.  [plaintiff's]  attorney, 
of  [the  sum  of  dollars,  together  with]  his  costs,  to  be  taxed 
by  the  clerk  of  the  court;  and  it  is  further  ordered,  that  unless 
said  [sum  and]  costs  as  taxed  be  paid  within  [twenty]  days 
after  the  service  of  a  copy  of  this  order,  that  said  motion  be 
and  the  same  is  hereby  denied,  with  ten  dollars  costs.®® 

FORM  No.  1286. 
Withdrawing  papers. 

And  that  the  papers  may  be  withdrawn  from  the  files  by  the 
respective  parties  or  attorneys  by  whom  they  were  filed.™ 

FORM  No.  1287.71 

Stipulating  not  to  sue. 

Adapt  from  p.  268,  Form  114,  of  Volume  I. 

FORM  No.  1288. 
Cancelling  lis  pendens. 

As  on  p.  897  of  Volume  I. 

authorized  upon  plaintiff's  motion  for  N.  Y.  231,  1  Centr.  Rep.  324,  3  N.  E. 

leave.    The  form  of  order  above  given  Rep.  177. 

is   proper.     Hyde   v.    Anderson,    1 12  69  Sustained  in  Byron  v.  Durrie,  6 

App.  Div.  76,  98  N.  Y.  Supp.  62.  Abb.  N.  C.  135.     Compare  Wright  v. 

67  The  court  has  povrer  to  impose  Wright,  70  N.  Y.  96 ;  Nat.  Exhib.  Co. 
conditions.       See     preceding     notes;  v.  Ctane,   167  N.  Y.  505. 

Matter   of   Waverly  Waterworks,   85  fo  See   Volume   I,    p.    60.     Such   a 

N.   Y.    478;    Carleton    v.    Darcy,    75  clause  does  not  affect  the  competency 

N.  Y.  375.    And  may  require  payment  of  the  papers  as  evidence,  but  only 

of   allowance    in    addition    to    costs,  their  possession  or  accessibility. 

Robins  v.  Gould,  1  Abb.  N.  C.  133.  They   are   not   evidence   as   an   ad- 

68  Discontinuance  after  judgment  is  judication,    even    if    not    withdrawn, 
allowable,  and  it  implies  vacatur  of  Loeb  v.  Willis,  100  N.  Y.  231. 
judgment,  even  without  such  an  ex-  71  If  no  right  of  the  defendant  is 
press    clause.      Loeb    v.    Willis,    100  adversely  affected  a  condition  of  this 
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AETICLE  V. 

Dismissal. 

FORMS. 

1289.  Affidavit  to  move  for  dismissal.  1295.  Order   dismissing  action  with- 
1290-1293.  Statements    of   ground   of  out  trial. 

dismissal    suitable    to    insert  1296.  Order  absolute  after  conditional 

in  foregoing  form.  dismissal. 

1294.  Notice  of  motion    (or  order  to  1297.  Judgment      dismissing     action 

show   cause)    to    dismiss    ac-  without  trial. 

tion. 

FORM  No.  1289. 

Affidavit  to  move  for  dismissal  without  trial. 

[Title  of  court  and  cause.] 

[Venue.] 

A.  T.,  being  duly  sworn,  says : 

I.  That  he  is  the  attomey'^^  [or,  the  managing  clerk  for  the 
attorney]  for  the  defendant  [if  one  of  several  defendants,  name 
him']  in  this  action  [or  otherwise  state  relation  to  the  cause],  * 

II.  [State  neglect  to  proceed  as  in  following  Forms.]^^ 

III.  [If  an  order  to  show  cause  is  ashed,  state  reason  and  as  to 
previous  application,  see  page  1172]. 

[Jurat.]  [Signature.] 

FoKMS    Nos.    1290-1293. — STATEMENTS    OF    GROUND    OF   DISMISSAL 
SUITABLE  TO  INSERT  IN  FOREGOING  FORM. 

FORM  No.  1290. 
Neglect  to  obtain  leave  to  sue.74 

[Insert  in  last  Form:] — II.  That  the  defendant,  Y.  Z.,  is 
a  receiver  duly  appointed  by  this  court   [or,  by  the  Court  of 

character    is    erroneous.      Kilmer    v.  managing  clerk.     It  may  be  made  by 

Even.  Herald  Co.,  70  App.  Div.  291,  the   defendant  if  he  is  shown  to  be 

75  N.  Y.  Supp.  243.  personally  conversant  with  the  facts 

Plaintiff  may  be  required  to  stipu-  showing  delay.    Ames  v.  Merriman,  9 

late  to  limit  his  defense  to  a  counter-  Wend.   498,   as   qualified  by  Bird  v. 

claim  interposed.    Yellow  Pine  Co.  v.  Moore,  3  Hill,  447. 
Lehigh  Val.  Co.,  32  App.  Div.  51,  52  73  An   action  will  be   dismissed  if 

N.  Y.  Supp.  281,  6  Anno.  Cas.  100.  brought  by  an  attorney  without  au- 

T2  The  affidavit  for  a  motion  to  dis-  thority.     Timpson  v.  Mock,  105  App. 

miss   founded  on   neglect  to  proceed,  Div.  299,  94  N.  Y.  Supp.  664. 
in  the  cause,  is  properly  made  by  the  74  As   to  the  grounds  of  requiring 

attorney  (Chase  v.  Edwards,  2  Wend,  leave,  see  Vol.  I,  p.  584,  notes  to  Form 

?83;    Jackson   r.   Woodworth,   3    Cai.  338,    and,    in    reference   to   receivers, 

136;  s.  c,  Col.  &  C.  Cas.  480)   or  his  more  particularly,  p.  1020. 
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],  by  an  order  [or,  judgment],  of  which  a  copy  is  hereto 
annexed;  and  this  action  is  brought  against  him  as  such  receiver 
to  recover  [an  alleged  debt  due  from  said,  etc.],  as  appears  by 
the  complaint  in  this  action  on  file;  and  this  action  was,  as 
this  deponent  is  informed  and  believes,  commenced  without 
leave,  contrary  to  the  rules  and  practice  of  this  court  [and  the 
terms  of  the  order  appointing  him]. 

FORM  No.  1291. 
Neglect  to  serve  complaint.75 

II.  That  this  action  was  commenced  by  [personal]  service 
of  the  summons,  a  copy  of  which  is  hereto  annexed,  on  the  de- 
fendant, T.  Z.,  upon  the  day  of  ,  19  ,  as  deponent 
is  informed  and  believes ;  that  on  the  day  of  ,  19  , 
deponent  [caused  to  be]  served  on  plaintiff's  attorney,  a  notice 
of  appearance  on  behalf  of  said  defendant  Y.  Z.,  and  due  demand 
of  a  copy  of  the  complaint  [as  appears  from  the  annexed  affi- 
davit of  0.  P.J  ;  but  no  copy  of  the  complaint  has  been  served  upon 
deponent,  and  the  time  within  which  such  complaint  may  be  served 
expired  on  the             day  of                   last. 

FORM  No.  1292. 
Neglect  to  serve  other  defendants.76 

II.  That  this  action  was  commenced  by  [personal]  service  of 
the  summons,  a  copy  of  which  is  hereto  annexed,  on  the  de- 
fendant, Y.  Z.,  on  the  day  of  ,  19  ,  as  deponent  is 
informed  and  believes;  that  the  defendant  W.  X.  is  a  necessary 
party  to  a  complete  determination  of  the  matters  in  controversy, 
and  to  the  protection  of  the  rights  of  this  defendant,''^^  as  appears 
by  the  complaint  [and  the  answer  of  this  defendant] .  That  said 
W.  X.  resides  at  within  this  State,  and  that  although 
the  said  W.  X.  might  have  been  served  with  the  summons  in 
this  action  by  reasonable  diligence,  the  plaintiff  has  wholly 
omitted  to  serve  him;  and,  as  deponent  is  informed  and  believes, 
has  made  no  efforts  to  do  so,  and  said  defendant  W.  X.  has  not 
appeared  in  the  action,  although  days  ^or,  months]  have 
elapsed  since  the  service  of  this  defendant,  and  [here  state  hriefly 
the  stage  to  which  the  cause  has  arrived;  and  any  other  acts,  such 
as  filing  of  lis  pendens,  which  show  prejudice  ] 

'5N.  Y.  Code  Civ.  Pro.,  §  480.  barred    by    having    obtained   stipula- 

'BN.  Y.  Code  Civ.  Pro.,  §  821.    The  tions  extending  his  time  to  answer. 

moving  defendant  may  ask  costs  for  Geoghegan  r.   Luchow,   75  App.   Div. 

himself,  but  not  for  the  defendant  not  581,  78  N.  Y.  Sunp.  278. 

served.    Travis  v.  Tobias.  7  How.  Pr.  TOa  Kaliske  r.  AVeil.  33  N.  Y.  Supp. 

90.     The    moving    defendant    is    not  413,  24  Civ.  Pro.  248. 
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FORM  No.  1293. 
Neglect  to  proceed  to  trial.77 

II.  That  this  action  was  brought  for  [indicate  cause  suf- 
ficiently to  show  whether  the  cause  was  triable  at  Trial  or  Special 
Term,  and  if  in  the  Supreme  Court,  add:  and  that  the  place  of 
trial  is  the  county  of  ] ;  i/  Rule  36  is  relied  on,  proceed: 

that  issue  of  fact  was  joined  [as  to  all  the  defendants]  on  the 
day  of  ,19        [but  has  not  been  noticed  for  trial 

by  said  def endant]  .'^^     That  a  Trial  Term  [or,  a  Special  Term 
of  this  court],  was  held  at  ,  in  and  for  said  county  [or, 

a  Trial  Term  of  this  court  was  held],  on  the  day  of 

last  past ;  and  that  the  said  plaintiff  did  not  notice  the  action  for 
trial   [or,  that  said  plaintiff  having  noticed  the  action  for  trial, 


77  The  court  has  inherent  ppwer  .to 
dismiss  for  unreasonable  neglect  to 
prosecute.  Sebring's  Admr.  v.  Se- 
bring's  Admr.  {below  cited);  Ban- 
croft V.  Sawin  (Mass.,  1887),  3  New 
Eng.  Rep.  308,  and  cases  cited.  And 
see  14  Abb.  Pr.   (N.  S.)   47,  note. 

This  power  is  recognized  and  regu- 
lated by  N.  y.  Code  Civ.  Pro.,  §  822, 
and  Gen.  Rule  No.  36.  And  the  de- 
fendant ha,s,  subject  to  the  discretion 
of  the  court,  a.  right  to  dismissal, 
even  after  long  delay  to  move  for  it. 
Sebring's  Admr.  v.  Sebring's  Admr. 
(N.  J.,  1887),  10  Abb.  Rep.  193.  The 
former  practice  is  stated  in  Winchell 
V.  Martin,  14  Abb.  Pr.  (N.  S.)  47.  If 
defendant  has  been  served  he  should 
show  that  he  has  answered.  One  of 
several  may  move  for  a  dismissal  as 
to  himself.  Salters  v.  Pruyn,  15  Abb. 
Pr.  224,  if  a  separate  judgment  could 
be  had  against  him.  N.  Y.  Code  Civ. 
Pro.,  §  822.  If  a  separate  judgment 
could  not  be  had,  he  should  bring  on 
the  cause  for  trial,  and,  if  plaintiff 
does  not  appear,  take  a  dismissal 
there. 

The  affidavit  must  show  that 
younger  issues  upon  the  calendar 
have  been  tried  in  their  regular  order 
■ —  and  on  so  doing,  if  no  excuse  for 
the  delay  is  offered,  defendant  is 
prima  facie  entitled  to  have  the  ac- 
tion dismissed,  and  the  burden  is  on 
plaintiff  to  excuse  the  delay.  Fisher 
Malting  Co.  v.  Brown,  92  App.  Div. 
251,  87  N.  Y.  Supp.  37;  Zafarino  v. 
Baird,  80  App.  Div.  144,  80  N.  Y. 
Supp.   510;    Seymour  v.  Lake  Shore, 


etc.,  R.  R.  Co.,  12  App.  Div.  300,  42 
N.  Y.  Supp.  92;  Watson  v.  Loomia. 
51  Misc.  227;  Mla'dinich  v.  Living- 
ston, 112  App.  Div.  181.  Noticing 
the  action  for  trial  after  motion  made 
is  of  no  effect.  Fisher  Malting  Co.  v. 
Brown,  supra.  To  merely  allege  "  in- 
advertence "  as  an  excuse  is  inef- 
fective. McMann  v.  Brown,  92  App. 
Div.  249,  87  N.  Y.  Supp.  38.  Nor 
will  a  vague  and  general  statement 
of  continued  illness  suffice.  Seymour 
V.  Lake  Shore,  etc.,  Co.,  supra. 

A  mandamus  proceeding,  in  which 
an  issue  of  fact  has  been  joined,  may 
be  dismissed.  See  People  ex  rel.  v. 
York,  106  App.  Div.  590,  94  N.  Y. 
Supp.  812. 

78  The  clause  in  brackets^  though 
usual  is  not,  perhaps,  essential.  De- 
fendant is  not  bound  to  notice  the 
cause,  and  his  doing  so  should  not  pre- 
judice him.  Israel  v.  Vdight,  12  Misc. 
206,  34  N.  Y.  Supp.  28,  1  Anno.  Cas. 
324;  Bowles  v.  Van  Home,  11  Abb. 
Pr.  84,  19  How.  Pr.  346;  Corbett  v. 
Claflin,  17  Abb.  Pr.  418.  To  the  con- 
trary, where  he  failecl  to  ask  a  dis- 
missal at  the  circuit  under  his  notice; 
Miller  v.  Ring,  18  id.  244.  Delay  to 
prosecute  a  reference,  is  equally  cause 
for  dismissal.  Ellsworth  v.  Brown, 
16  Hun,  1,  56  How.  235 ;  Mancello  «. 
Bellrude  (Cal.,  June,  1886),  U  Pa"- 
Rep.  502. 

If  defendant  has  consented  to  the 
postponements,  he  cannot  charge 
laches  upon  them.  McHugh  «.  Met. 
St.  Ry.  Co.,  51  Misc.  588. 
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did  not  proceed  and  try  tlie  same]  then,  according  to  the  practice 
of  this  court ;  and  that  issues  of  a  later  date  were  tried  at  the  said 
term,  in  the  regular  order  of  the  calendar.'^® 

FORM  No.  1294. 
Notice  of  motion  (or  oidei  to  show  cause)  to  dismiss  action. 

[Move  the  court  as  in  Form  815,  p.  1171;  or  take  order  return- 
able before  the  courts  see  p.  1173;  stating  order  desired,  thu^:^ 
directing  that  this  action  be  dismissed  [as  against  said  Y.  Z.]^" 
for  want  of  authority  on  the  part  of  A.  T.  to  bring  this  action,*^ 
and  charging"  said  A.  T.  personally  with  the  costs  thereof,  and 
of  this  motion;  and  for  such  other  relief  as  may  be  just. 

[Or,  for  plaintiff's  unreasonable  neglect  to  proceed  to  trial 
therein  against  said  defendant,  and  for  such  other  relief  as  may 
be  just,  with  costs  of  this  motion.] 

[Or,  for  unreasonable  neglect  to  serve  a  copy  of  the  complaint 
duly  demanded,  and  for  such  other — etc.,  as  aiove.l 

[Or,  for  unreasonable  neglect  to  serve  the  summons  upon  W. 
X.,  a  necessary  co-defendant,  and  for  such  other  —  etc.,  as  above.} 

[Or  because  brought  without  leave  and  for  such  other  —  etc., 

as  above.} 

FORM  No.  1295. 

Order  dismissing  action  without  triaL 

[Title  (court  order)  and  recitals  as  in  Form  820,  p.  1174,  of  this 
volume.} 

Oedeeed,  that  the  plaintiff's  complaint  herein  be  and  the  same 
hereby  is  dismissed  [state  ground,  as  thus:  for  want  of  prosecu- 

79  The  affidavit  should  state  where  the   affidavit   need   merely   state   the 

the  venue  is  laid;  that  the  cause  was  date    of    issue,    and    the    fact    that 

noticed  for  trial,  and  was  not  tried;  younger  issues  have  been  reached  for 

or  that  it  was  not  noticed,  and  that  trial   in   regular   course  —  though   of 

a  term  was  held  at  which  it  might  this    last   fact    the    court    will    take 

have  been  tried.     Johnston  v.  Davis,  notice. 

1  How.  Pr.  239 ;   Brooks  v.  Hunt,  3  80  Where   only   one   of   several   de- 

Cai.  128;  s.  c,  Col.  &  C.  Cas.  444;  fendants  moves,  the  action  should  be 

Walsh  V.  Hill,  3  Johns.  446;  Anony-  dismissed  only  as  to  him.    Paulson  v. 

mous,  6  Cow.  388;  Roy  v.  Thompson,  N.  J.,  etc.,  R.  R.   Co.,  54  App.  Div. 

1  Duer,  636;   s.  c,  8  How.  Pr.  253.  190,  66  N.  Y.  Supp.  364. 

What  the  cause  of  action  is,  is  not  81  See  Timpson  v.  Mock,   105  App. 

essential  to  be  stated  (Griffing  v.  Thur-  Div.  299,  94  N.  Y.  Supp.  664.     It  is 

man,   2   How.    Pr.    275),   unless    the  not    enough    to    show    that    plaintiff 

motion  is  on  the  part  of  one  of  sev-  does  not  desire  to  prosecute  the  ac- 

eral   defendants,   in   which   case   the  tion.     Boston  Tunnel  Co.  v.  McKen- 

affldavit  should  show  the  cause  of  ac-  zie,  67  Cal.  485,  8  Pac.  Rep.  22.     As 

tion  to  be  one  on  which  a  separate  to    motion    by    the    party    misrepre- 

judgment  might  be  asked.  sented,  see  Brigham  v.  McDowell,  19 

Where   the   terms   are   continuous,  Neb.  407,  27  N.  W.  Rep.  384. 
and  no  new  notice  of  trial  is  required, 
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tion]  with  costs  and  with  dollars  costs^^  of  this  motion, 

and  that  defendant  have  judgment  accordingly  [leave  to  proceed 
may  ie  granted,,  as  thiLS^  unless  the  plaintiffs  shall,  -within 
twenty  days  after  the  service  of  this  order  on  them  or  their  at- 
torney, serve  the  complaint  on  said  Y.  Z.  \_or,  the  summons  on 
said  W.  X. —  or,  give  notice  of  a  motion  that  leave  to  bring  the 
action  be  granted  nunc  pro  tunc,^^ —  or,  file  a  note  of  issue  and 
serve  a  notice  of  trial  for  the  next  Trial  Term  of  this  court]. 
Enter:  [signature  of  judge  hy  initials  of  name  and  title.] 

FORM  No.  1296. 
Older  absolute  aftet  conditional  dismissal.s^ 

At  a   Special  Term   [etc.,  as  in 
Form  820,  p.  1174]. 
[Title  of  cause.] 

Upon  the  pleadings  herein  and  on  reading  and  filing  the 
annexed  affidavit  of  T.  Z.,  verified  the  day  of  , 

19  [and  proof  of  service  of  due  notice  of  this  motion  upon 
plaintiff's  attorney],  and  after  hearing  Z.  T.,  of  counsel  for  de- 
fendant, and  A.  T.,  of  counsel  for  plaintiff  [or,  no  one  appear- 
ing], in  opposition;  now,  on  motion  of  Z.  T.,  attorney  for 
def  endajit : 

Oedeeed   [as  in  last  Form,  without  the  condition  or  leave 

reserved.] 

FORM  No.  1297. 

Judgment  dismissing  action  without  trial. 
[Title  of  court  and  cause.] 
[Briefly  recite  circumstances,  as  thus:'] 

This  action  having  been  commenced  by  the  service  of  the  sum- 
mons, without  a  copy  of  the  complaint,  on  the  defendant,  and 
the  said  defendant  having  on  the  day  of  ,  19    i 

duly  served  on  the  plaintiff's  attorney  a  notice  of  appearance,  and 
demanded  a  copy  of  the  complaint,  and  due  proof  having  been 
given  to  the  court  of  such  notice  and  demand,  and  that  no  copy  of 
the  complaint  has  been  served  [and  an  order  having  been  duly 

82  As  to  the  power  to  give  judgment  Pr.  282 ;  Higgins  v.  Allen,  6  id.  30. 
for  costs,  on  dismissing  for  want  of  Though  this  practice  has  been  disap- 
prosecution,  see  Thiem  c.  Madden,  27  proved.  Finch  v.  Carpenter,  5  Abb. 
Hun,  371,  and  cases  cited.  Pr.  225.     But  compare  volume  I  of 

83  Leave  to  sue  may  be  granted  in  this  work,  Forms  3l7,  318. 
opposition  to  a,  motion  to   set  aside  84  See  Vol.  I,  p.  2S0,  as  to  condi- 
the  proceedings.     Thayer  v.  Lewis,  4  tional  orders. 

Den.  269;  Walley  v.  Leonard,  2  How. 
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entered  herein  on  the  day  of  ,  19     ,  providing  that 

unless  plaintiff  within  twenty  days  from  service  of  such  order, 
serve  a  copy  of  said  complaint,  the  same  be  dismissed;  and  due 
proof  being  produced  by  the  affidavit  of  M.  JST.  that  said  order 
Avas  duly  served  on  the  plaintiff's  attorney  on  the  day  of 

,19  ,  and  that  no  copy  of  the  complaint  has  been  served, 
although  more  than  twenty  days  have  elapsed],  now,  on  motion 
of  Z.  T.,  for  the  defendant: 

[Or  thiis:  This  action  having  been  at  issue  and  pending  in 
this  court,  and  the  plaintiff  having  unreasonably  neglected  to  pro- 
ceed in  the  action,  and  having  failed  to  bring  the  same  to  trial 
according  to  the  course  and  practice  of  this  court,  and  younger 
issues  having  been  tried  in  their  regular  order,  and  the  defendant 
having  moved  at  a  Special  Term  of  this  court  for  a  dismissal 
of  the  complaint,  with  costs,  and  the  said  motion  having  been 
granted,  and  the  costs  having  been  duly  taxed  at  $  ;  now, 

on  motion  of  Z.  T.,  attorney  for  the  defendant:] 

It  is  adjudged  that  the  complaint  of  the  plaintiff  be  and 
hereby  is  dismissed  with  costs,  and  that  the  plaintiff  recover  of 
the  plaintiff  the  sum  of  dollars,  his  costs  as  taxed   [and 

that  he  have  execution  therefor.] 

[Date.]  [Signature  of  cleric.] 
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AKTICLE  VI. 

Election  between  Actions. 

FORM  No.  1298. 
Older  that  plaintiff  elect  between  several  actionsss 

[^TUle  (court  order)  and  recitals  according  to  the  case;  see  Form 
820,  p.  1174.] 

Oedeeed,  1.  That  the  plaintiff  within  days  after  service 

of  a  copy  of  this  order  on  his  attorney,  make  his  election  in 
which  action  he  will  proceed,  and  notify  the  same  in  writing  to 
defendant's  attorney;  and  if  he  shall  elect  to  proceed  in  this 
action  [or,  in  the  action  first  above  entitled]  he  shall  stipulate  to 
proceed  no  further  in  the  action  brought  by  him  in  the 
court  \_or,  second  above  entitled]  till  the  further  order  of  this 
court. 

2.  If  he  shall  fail  seasonably  to  elect  and  stipulate  as  aforesaid 
to  proceed  in  this  action  only,  then  this  action  \^or,  with  the  ac- 
tion first  above  entitled,  then  said  action]  is  from  thenceforth 
to  stand  absolutely  dismissed  out  of  this  court  with  costs. 

Enter:  {^signature  of  judge  hy  initials  of  ncmie  and  title,] 


ARTICLE  VII. 
Issues  foe  Trial  by  Juet. 

[The  power  to  award  an  issue  for  the  trial  of  an  interlocutory  or  incidental 
question,  or  any  question  of  fact  not  in  issue  upon  the  pleadings,  will  be 
better  understood  in  connection  with  the  power  to  refer  such  questions;  see 
References  and  Teial.] 

_85Thfs  motion  will  be  upon  affida-  the   motion  was   made.     If  both  ac- 

vit,  to  which  the  pleadings  should  be  tions  are  in  the  same  court  and  place, 

annexed  except   such  as   may   be   al-  entitle  in  both.     If  otherwise,  move 

ready  on  file  in  the  action  in  which  in  one;  see  Vol.  I,  p.  84. 
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AETICLE  VIII. 
Offee  of  Judgment. 


(1303)  Offer  by  plaintiff  to  allow 
judgment  on  counterclaim. 

(1304)  Affidavit  to  authenticate 
offer   or   acceptance. 

(1305)  Notice  of  acceptance  of  offer 
of  judgment. 

(1306)  Affidavit  to  enter  judgment 
on  accepted  offer. 

(1307)  Judgment  on  accepted  offer. 

(1308)  Affidavit  to  move  for  pay- 
ment of  sum  admitted  by 
offer. 

(1309)  Notice  (or  order  to  show 
cause)  thereon. 


1.  Object  —  speedy  judgment. 

2.  — to  avoid  costs. 

3.  Effect  of  offer. 

Forms. 

(1299)  Offer  by  defendant  to  allow 

judgment. 

(1300)  Another  Form  —  in  foreclos- 

ure   of    mortgage    or    me- 
chanic's lien. 

(1301)  — offer     of     judgment     for 

specific  relief. 

(1302)  — in      replevin,      excepting 

some  of  the  chattels. 

1.  Object  —  speedy  judgment.']  < —  Confessions  of  judgment  and 
consents  to  immediate  judgment  have  been  already  treated.  Con- 
sidered as  the  means  of  obtaining  judgment,  the  power  of  the  court 
to  act  upon  consent  rests  upon  common  law  principles,  although 
regulated  in  some  of  its  details  by  statute.*** 

2.  — to  avoid  costs.]  — For  the  purpose  of  enabling  defendants 
to  avoid  unnecessary  litigation  and  costs,  there  is  a  statutory 
remedy  allowing  an  authenticated  offer  to  submit  to  judgment  for 
such  relief  (or,  in  replevin  such  of  the  chattels)®"  as  defendant  ad- 
mits the  plaintiff  is  entitled  to,  so  that  plaintiff,  if  he  refuses  to 
accept  the  offer,  shall  proceed  at  his  own  peril  as  to  costs;  but  if 
the  offer  is  accepted,  judgment  entered  thereon  extinguishes  the 
entire  claim.*®    A  second  offer  may  be  served  before  trial. ®® 

3.  Effect  of  offer.]  —  The  effect  of  the  offer  must  be  determined 
by  the  state  of  the  pleadings  when  it  is  served.®"  It  applies  to 
equitable  actions,®^  if  costs  are  awarded.®^ 

If  not  accepted,  the  offer  is  not  available  to  plaintiff,  and  serves 
defendant  as  a  protection  against  subsequent  costs  only  when  plain- 

86 Volume  1,  pp.597,  651. 

87  Newell  Univ.  Mill  Co.  v.  Muxlon,  115  N.  Y.  170;  Shepherd  v.  Moodhe, 
150  N.  Y.  183. 

88  Davies  v.  Mayor,  93  N.  Y.  250.  Even  though  separate  claims  are  in- 
cluded in  the  complaint  in  separate  counts.  Walsh  v.  Empire  Brick,  etc.,  Co., 
90  App.  Div.  498,  85  N.  Y.  Supp.  528. 

89  Hibbard  v.  Randolph,  72  Hun,  626,  25  N.  Y.  Supp.  854. 

90  Tompkins  v.  Ives,  36  N.  Y.  76. 

91  Singleton  v.  Home  Ins.  Co.,  121  N.  Y.  644;  Kiernan  v.  Agric.  Ins.  Co., 
3  App.  Div.  26,  37  N.  Y.  Supp.  1070. 

92  Connolly  v.  Hyams,  42  App.  Div.  63,  58  N.  Y.  Supp.  932. 

99 
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tiff  does  not  secure  a  more  favorable  juclgment.^^  Judgment  may 
be  entered  only  in  exact  accordance  -with  the  terms  of  the  offer.** 

The  offer  and  acceptance  constitute  a  contract,  and  if  plaintiff 
neglects  to  enter  judgment  the  defendant  may  apply  to  court  to 
direct  its  entry. ^^ 

The  service  of  an  amended  complaint  which  makes  a  substantial 
change  in  relief  sought,  or  amount  demanded,  supersedes  a  previous 
offer.  ^^  The  offer  cannot  be  retracted,®'^  and  cannot  be  affected  by 
the  subsequent  service  of  an  answer.®^  Death  of  either  party  after 
offer  accepted  does  not  affect  validity.^* 

FORM  No.  1299. 
Offer  by  defendant  to  allow  judgment.! 

[Title  of  court  and  action?'\ 

The  defendant  \if  all  of  several  do  not  join,  name  each  of  those 
joining']^  hereby  offers  to  allow  judgment  to  be  taken  against  him 
\_or,  the  defendants  offer  to  allow  judgment  to  be  taken  against 

93  N.  Y.  Code  Civ.  Pro.,  §§  738,  739.  A  judgment  for  a  sum  of  money  only 
is  less  favorable  than  a  foreclosure  judgment,  although  the  offer  was  for  a 
greater  sum  of  money  than  was  found  due  by  the  foreclosure  judgment 
McNally  v.  Eowan,  101  App.  Div.  342,  92  N.  Y.  Supp.  250,  afT'd,  181  N.  Y.  556. 

When  the  offer  was  served  before  answer,  a  counterclaim  extinguished  by 
the  judgment  must  be  considered  in  determining  whether  the  judgment  was 
more  favorable.    Smith  v.  Sheldon,  94  App.  Div.  498,  87  N.  Y.  Supp.  1099. 

Where  the  amount  demanded  in  the  complaint  is  unliquidated,  interest  can- 
not be  added  to  determine  whether  the  offer  was  more  favorable.  See  Thornall 
V.  Crawford,  34  Misc.  714,  70  N.  Y.  Supp.  61,  and  cases  cited. 

The  result  must  be  compared  without  including  costs.  Pruyn»».  Lynch, 
44  Hun,  587. 

94  Abel  V.  Bischoff,  99  App.  Div.  248,  90  N.  Y.  Supp.  990. 

95  Abel  V.  Bischoff,  supra. 

96  See  Thornall  v.  Crawford,  34  Misc.  714,  70  N.  Y.  Supp.  61. 

97  Mc Vicar  v.  Keating,  19  App.  Div.  581,  46  N.  Y.  Supp.  298. 

98  See  U.  S.  Mortg.  &  T.  Co.  v.  Hodgson,  30  Misc.  84,  61  N.  Y.  Supp.  868, 
and  cases  cited. 

99  See  Code  Crv.  Pro.,  §  7b3. 

1  Sustained  in  Carpenter  v.  Kent,  tions.  Bridenbeeker  v.  Mason,  10 
11  Ohio  St.  584;  Ossenkop  v.  Akeson,      How.  Pr.  203. 

15   Nebr.    622,    19   N.    W.    Rep.    709,  So    held    in    foreclosure,   Bathgate 

and    N.    Y.    Code    Civ.    Pro.,    §    738.  v.  Haskin,  63  N.  Y.  261 ;  Penfield  f). 

Also    in    Harris    v.    Equitable    Life  James,  56  N.  Y.  659;   in  foreclosure 

Assur.  Soc,  64  N.  Y.   196;  where  it  of   mechanics'   lien,   Kennedy  v.  Mc- 

was    held,    under    the    circumstances,  Kone,  10  App.  Div.  88,  41  N.  Y.  Supp. 

equivalent    to    an    offer    to    restore  782 ;  Lumbard  v.  Syracuse,  etc.,  E-  E- 

within  the  rule  as  to  rescinding  for  Co.,  62  N.  Y.  290 ;  in  ejectment,  Keesc 

fraud.  V.  Wyman,  8  How.  Pr.  88  (but  as  to 

2  The  statute  held  not  applicable  ejectment  for  non-payment  of  rent, 
to  proceedings  for  compensation  in  see  Code  Civ.  Pro.,  §§  1504-1507,  and 
eminent  domain.  Johnson  v.  Sutliff,  15  Alb.  L.  J.  70).  As  to  damages  for 
17  Nebr.  423,  23  N.  W.  Pep.  9.  detention.  Code  Civ.  Pro.,  §  1531. 

It  is  applicable  in  all  classes  of  axi-  3  In   an   action  against  defendants 
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themj  herein  by  the  plaintiff  for  *  [here  specify  the  sum,  property 
or  specific  relief  intended,*  and,  if  interest  is  intended  specify  it, 
with  the  dates  necessary  for  exact  computation'],^  withcosts.^ 

[Signature  of  each  defendant  joining,  with  achnowl- 
[Date.]         edgment;  or  signature  and  office  address  of],'' 

Attorney  for  defendant. 
[Address]  To  , 

Attorney  for  plaintiff. 
'[Affidavit,  ivhen  attorney  signs;  see  Form  1304.]^ 
[Serve  at  least  ten  days  before  the  cause  is  to  be  reached.^ 
The  original  is  served  and  a  copy  retained.]^'^ 

FORM  No.  1300. 
Another  Form;  foreclosure  of  mortgage  or  mechanic's  lien.ii 
[As  in  Form  1299  to  *,  continuing:]  establishing  the  amount 
of  plaintiff's  lien  at  the  sum  of  dollars,  with  interest  from 

,19  ,  to  date  of  entry  of  judgment,  and  for  foreclosure 
and  sale  and  for  a  deficiency  judgment  against  this  defendant, 
with  costs. 


severally,  or  jointly  and  severally  lia- 
ble, as  to  whom  the  action  might  be 
severed  and  separate  judgments  taken, 
either  one  or  more  of  such  severable 
defendants  can  make  an  offer  on  be- 
half of  themselves  alone.  Bannerman 
V.  Quaekenbush,  17  Abb.  N.  C.  103. 

In  an  action  against  several  on  a 
liability  wholly  joint,  all  must  unite, 
or,  as  to  tliose  who  do  not  unite,  there 
must  be  default  before  judgment  can 
be  entered.  Id.,  and  eases  cited; 
Everson  v.  Gehrman,  1  Abb.  Pr.  167. 

*  To  authorize  the  clerk  to  enter 
judgment,  the  offer  must  be  absolute, 
not  conditional.  Pinckney  v.  Childs, 
7  Bosw.  660.  Compare  Hanna  ■;;.  Dex- 
ter, 15  Abb.  Pr.  136,  n. 

It  is  not  essential,  however,  to 
specify  the  relief  in  the  offer;  it  may 
be  made  sufficiently  certain  by  a  ref- 
erence to  the  complaint.  Burnett  v. 
Westfall,  15  How.  Pr.  420. 

An  offer  to  pay  is  not  equivalent 
to  an  offer  to  allow  judgment.  Quin- 
ton  V.  Van  Tuyl,  30  Iowa,  554. 

5  Compare  Johnston  v.  Catlin,  57 
N.  Y.  652,  and  Smith  v.  Bowers,  15 
Wkly.  Dig.  485. 

6  It  is  essential  to  offer  costs.  Lor- 
ing  V.  Morrison,  25  App.  Div.  139,  48 
N.  Y.  Supp.  975;  Eanney  v.  Ewssell, 
3  Duer,  689. 

"Costs  to  date"  does  not  preclude 
plaintiff  from  costs  of  entering  judg- 


ment. Lynk  v.  Weaver,  128  N.  Y. 
171,  21  Civ.  Pro.  284,  over-ruling  Les- 
lie V.  Walrath,  45  Hun,   18. 

7  Signature  is  essential.  Ossenkop 
V.  Akeson,   15  Nebr.  622. 

If  the  signature  is  not  by  the  at- 
torney of  record  it  should  be  by  the 
defendant  himself.  In  that  case  have 
it  acknowledged;  see  Vol.  I,  p.  1. 
It  was  held  in  Pfister  v.  Stuman,  7 
Misc.  526,  27  N.  Y.  Supp.  1000,  that 
an  unacknowledged  offer  was  effective. 

8  If  by  the  attorney,  the  verification 
given  in  Form  1304  is  essential,  Eiggs 
V.  Waydell,  78  N.  Y.  586.  If  omitted, 
the  better  practice  is  to  return  the 
offer  with  notice  of  refusal  to  accept, 
but  it  is  not  necessary  to  do  so  (Mc- 
Farren  v.  St.  John,  14  Hun,  387)  ; 
nor  on  doing  so,  to  assign  that  as 
the  reason.  The  defect  is  not  amend- 
able. Werbolowsky  «7.  Greenwich  Ins. 
Co.,   14  Abb.  N.  C.  96. 

If  the  defendants  are  a  firm,  signa- 
ture by  one  of  them  is  not  enough 
without  affidavit  to  authority  from 
the   others. 

9  Warner  v.  Babcock,  9  App.  Div. 
398,  41  N.  Y.  Supp.  493;  Mansfield  v. 
Fleck,  23  Minn.  61. 

10  Such  is  the  usual  practice,  but 
the  service  of  a  copy  is  effective. 
Smith  V.  Kerr,  49  Hun,  29,  1  N.  Y. 
Supp.  454,  15  Civ.  Pro.   126. 

11  See  Rollins  v.   Barnes,   23   App. 
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FORM  No.  1301. 
Another  Form;  ofier  of  judgment  for  specific  relief. 12 

"  The  defendants  herein  H.  B.  and  A.  V.  G.,  as  individuals, 
and  as  executor  and  executrix  of  and  trustees  under  the  last  will 
and  testament  of  H.  B.,  late  of  the  city  of  ,  deceased, 

hereby  offer  to  allow  judgment  to  be  taken  against  them  in 
favor  of  plaintiff  requiring  defendants  to  specifically  perform 
their  contract  with  the  plaintiff  referred  to  in  the  amended  com- 
plaint herein,  by  conveying  to  the  plaintiff  a  good  marketable 
title  to  the  premises  in  said  contract  described  free  from  all 
adverse  claims  referred  to  in  said  complaint,  together  with  costs. 

"  Dated,  New  Yoek,         ,  19     ." 


FORM  No.  1303. 
Another  Form;  in  replevin,  excepting  some  of  the  chattels. 

[As  in  Form  1299  to  the  *,  continuing  .'I  for  the  possesHion 
of  all  the  chattels  described  in  the  complaint  herein  except  [nami. 
articles],  with  costs.^^ 

FORM  No.  1303. 
Offer  by  plaintiff  to  allow  judgment  on  counterclaim.i4 

[Title  of  court  and  action.] 

The  plaintiff  hereby  offers  to  allow  judgment  to  be  taken 
against  him  by  the  defendant [s]  for  dollars,  with  costs 

\or,  to  be  taken  against  the  defendant  for  the  sum  of 
dollars,  and  against  the  plaintiff  in  favor  of  the  defendant  for 
costs] . 

[Date.]  [Signature  of  plaintiff  with  achwvjledgment,  or 

signature  and  office  address  of  — 

[Address]    To  ,  Attorney  for  plaintiff.] 

Attorney  for  defendant. 

[Affidavit  when  attorney  signs;  see  Form  1304.] 

Div.  240,  48  N.  Y.  Supp.  779,  5  Anno.  N.  Y.  183,  where  it  was  held  that  an 

Cas.    153;    Kennedy    v.    McKone,    10  acceptance     of     the     offer     estopped 

App.  Div.  88,  41  N.  Y.  Supp.  782.  plaintiff    from     thereafter    claiming 

l2Fr,om  Abel  v.  Bischoff,  99   App.  title  to  tho  excepted  articles. 
Div.  248,  90  N.  Y.  Supp.  990.  U  N.  Y.  Code  Civ.  Pro.,  §  739.    »ee 

13  From   Shepherd   v.   Moodhe,    150  notes  to  preceding  Forms. 
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FORM  No.  1304. 
Affidavit  to  authenticate  attorney's  offer,  or  acceptance  of  ofier.is 

lEntitle  in  the  cause,  unless  indorsed  or  under- 
derwritten  on  offer  or  acceptance.^ 

[Venue.] 

Z.  T.,  being  duly  swom,  says: 

I.  That  he  is  the  attorney  for  [or,  one  of  the  attorneys  for] 
the  defendant  Y.  Z.  [or,  the  plaintiff  —  naming  the  party 
making  the  offer  or  acceptance]  in  the  above  entitled  action. 

II.  That  deponent  is  duly  authorized  by  said  [name  all]  to 
make  the  annexed  [or,  within  —  or,  foregoing]  offer  of  judg- 
ment  [or,  acceptance  of  offer  of  judgment],  on  behalf  of  said 

,   and  has   subscribed   the   same,   pursuant  to  such 
authority. 

[Jurat.]  [Signature.] 

FORM  No.  1305. 
Notice  of  acceptance  of  offer  of  judgment.is 

[Title  of  court  and  action.] 

Please  take  notice  that  the  plaintiff  [or,  the  defendant]  hereby 
accepts  the  offer  of  the  defendant  [naming  whom,  if  part  of  sev- 
eral—  or  if  plaintiff's  offer  —  of  plaintiff],  dated  the  day 
of  5  19  7  to  allow  judgment  to  be  taken  against  him 
in  this  action  [for  the  sum  of                 dollars],  with  costs. 

[Date.]  [Signature  of  party  with  acJcnoivledgmentj  or 

signature  and  office  address  of  — 

[Address]  To  _  Attorney  for  .] 

Attorney  for  defendant. 

[Annex  affidavit  when  attorney  signs;  see  Form  1304.J 

15  Required     by     Code     Civ.     Pro.,  offer   ineffective.     Riggs  v.   Waydell.V 

§    740,    when    attorney    signs    either  78  N.  Y.  586. 

offer  or  acceptance.     Its  omission  is  16  Serve  within  ten  days  of  service  I 

a  mere   irregularity  which   will   not  of  offer;    or  within  twenty   days,   if 

invalidate  the  judgment.     St.   John,  the  offer  was   served  by  mail.     Van 

etc.,  Co.  V.  Smith,  82  App.  Div.  348,  Allen  v.  Glass,  60  Hun,  546,  15  N.  Y. 

82  N.  Y.  Supp.  1025.    But  makes  the  Supp.  261,  21  Civ.  Pro.  127. 
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FORM  No.  1308. 
Affidavit  to  enter  judgment  on  accepted  offer. 
[Title  of  court  and  action.] 
[Venue.'] 
A.  T.,  being  duly  sworn,  says: 

I.  That  he  is  [the  managing  clerk  in  the  office  of]  the  attor- 
ney for  the  plaintiff  in  this  action. 

II.  That  on  the  day  of  ,  19  ,  the  defendant  Y.  Z. 
[by  Z.  T.,  his  attorney],  served  [by  mail]  upon  said  attorney  for 
the  plaintiff  the  annexed  written  offer,  subscribed  by  said  de- 
fendant [or,  subscribed  by  said  attorney  for  the  defendant,  and 
duly  authenticated  by  his  affidavit  thereto  annexed],  to  allow 
judgment  to  be  taken  against  said  Y.  Z.  in  this  action,  for  [the 
sum  of                  dollars],  with  costs  [or  state  special  relief]. 

III.  That  on  the  day  of  ,  19  ,  and  within  ten 
[or,  twenty,  if  served  hy  mail]  days  after  the  service  of  said  offer 
as  aforesaid,  the  plaintiff  accepted  the  same,  and  served  upon 
said  defendant  ['s  attorney]  a  written  notice  of  acceptance,  sub- 
scribed by  plaintiff,  of  which  a  copy  is  [or,  subscribed  hy  plain- 
tiff's attorney,  and  duly  authenticated  by  his  affidavit,  of  which 
notice  of  acceptance  and  affidavit  copies  are]  hereto  annexed. 

ly.  That  the  items  of  expense  and  disbursements  embraced  in 
the  annexed  bill  of  costs  have  been,  or  will  be,  necessarily  in- 
curred by  the  plaintiff  in  this  action. 

[Jurat.]  [Signature.] 

FORM  No.  1307. 
Judgment  on  accepted  offer. 

[Title  of  court  and  action.] 

The  summons  in  this  action  having  been  duly  [personally] 
ser^^'ed  on  the  defendant,  and  the  defendant  having  duly  appeared 
and  offered  in  writing  to  allow  judgment  to  be  taken  against  him 
for  the  sum  of  dollars,  with  costs ;  and  the  plaintiff  having 

within  ten  days  thereafter  duly  accepted  said  offer  and  the  plain- 
tiff's costs  having  been  duly  taxed  at  the  sum  of  dollars; 
ISTow,  on  motion  of  A.  T.,  plaintiff's  attorney. 

It  is  adjudged,  that  the  plaintiff  A.  B.  recover  of  the  defend- 
ant Y.  Z.  the  sum  of  dollars,  with  dollars  costs, 
amounting  together  to                  dollars. 
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FORM  No.  1308. 
AfSdavit  to  move  for  payment  of  sum  admitted  by  answer.iT 

[Title  of  court  and  cav^e.] 
[Venue.^ 

J.  L.  L.,  being  duly  sworn,  says  that  he  is  the  plaintiff's  attor- 
ney herein;  that  the  answer  served  herein  admits  $  to  be 
due  plaintiff,  [and  that  the  annexed,  notice  of  offer  to  allow  judg- 
ment was  served  on  deponent,  by  defendant's  attorney  herein, 
on  the  day  of  >  19  j  and  that  the  plaintiff  has  not 
accepted  said  offer,  and  the  time  to  accept  the  same  has  expired.] 

IJurat.l  [Signature.] 

FORM  No.  1309. 

Notice  (or  order  to  show  cause)  thereon. 

[Title,  etc.  (moving  on  pleadings  and  offer  and  affidavit  to 
facts)  as  in  Form  815  or  818,  substituting  for  the  italic  clause 
between  the  X  and  f :]  that  the  defendant  pay  to  the  plaintiff  the 
part  of  the  plaintiff's  claim  admitted  to  be  just,  to  wit,  the  sum 
of  dollars,  with  interest  thereon  from  the  day 

of  ,  19     ,  with  costs  of  the  action  to  the  time  of  the 

service  of  said  offer  to  allow  judgment,  without  prejudice  to  the 
continuance  of  the  action  for  the  balance  claimed  to  be  due,  and 
with  costs  of  this  motion,  and  for  such  other  [eic.]. 

17  Sustained  by  Wireman  v.  Remington,  etc.,  Co.,  39  N.  Y.  Super.  Ct.  315. 
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ARTICLE  IX. 
Offer  to  Liquidate  Damages. 
FORMS. 
1310.  Offer  to  liquidate  damages.  1311.  Notice  of  acceptance  thereof, 

FORM  No.  1310.  ♦ 
Offer  to  liquidate  damages.i8 

[Title  of  court  and  action.] 

The  defendant  [if  one  of  several  not  jointly  liable,  name  him] 
hereby  offers  that  if  he  fails  in  his  defense  in  this  action,  plain- 
tiff's damages  may  be  assessed  at  the  sum  of  dollars. 

[Date.]  [Signature  of  defendant,  with  acknowledgment, 

or  signature  and  office  address  of] 

Attorney  for  defendant. 
[Address]   To 

Attorney  for  plaintiff. 

[If  subscrihed  by  attorney  or  by  one  of  the  several  partners, 
etc.,  add  affidavit;  see  Form  1304.] 

FORM  No.  1311. 
Notice  of  acceptance  thereof.io 
[Title  of  court  and  action.] 

Please  take  notice,  that  plaintiff  hereby  accepts  the  offer  of 
the  defendant  [if  one  of  several,  name  him],  dated  the  day 

of  ,   19     ,   that  if  he  fails  in  his  defense  herein,  the 

plaintiff's  damages  be  assessed  at  the  sum, of  dollars. 

[Date.]  [Signature  of] 

Attorney  for  plaintiff. 
[Address]  To  , 

Attorney  for  defendant. 
[If  subscribed  by  attorney  or  by  one  of  several  partners,  etc., 
add  affidavit;  see  Form  1304.] 

18  This   offer,  which   is   allowed  by  trial  of  the  question  of  dariiages,  un- 
N.  Y.  Code  Civ.  Pro.,  §  736,  in  actions  less   plaintiff's   damages  are  assessed 
on  contract,  must  be  served  with  the  at  a  larger  sum. 
answer.     If  not  accepted,  it  has  the  19  To  be  served  with  or  before  no- 
effect    of    entitling    defendant   to   re-  tice  of  trial, 
cover  his  expenses  of  preparing  for 
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AETICLE  X. 

Payment  into  Couet. 

[For  voluntary  payment,  to  obtain  interpleader,  see  p.  1463.  For  compul- 
sory payment  of  deposit  admitted  to  be  due,  see  Vol.  I,  p.  1142.  For  payment 
of  proceeds  of  sale  under  judgment,  see  Chapter  XVI,  Article  III.] 

1.  Effect  of  payment.  (1^15)   Notice  of  acceptance  of  pay- 

ment. 
FOKMS.  (1316)  Affidavit  to  obtain  order  for 

(1312)  Order  allowing  money  to  be  payment  out  of  money  in 

paid  into  court.  court. 

(1313)  Notice     of     payment     into         (1317)   Notice  of  motion    (or  order 

court.  to  show  cause)   thereon. 

(1314)  Certificate   that    money   has         (1318)    Order  for  payment  of  money 

been  paid  into  court.  out  of  fund  in  court. 

1.  Effect  of  payment.]  —  "When  a  debt  is  due,  a  tender  of  the 
entire  amount  with  no  condition  attached,  and  the  payment  thereof 
into  court  pursuant  to  its  order,  even  if  not  accepted,  is  an  abso- 
lute transfer  of  the  money  to  the  creditor.    When  the  sum  tendered 
is  less  than  the  amount  due,  it  is  a  conclusive  admission  of  the 
indebtedness  to  the  extent  of  the  tender,  regardless  of  the  final 
result  of  the  action,  and  not  only  does  the  party  paying  it  into 
court  lose  all  right  to  it,  but  the  court  itself  has  no  power  to  make 
an  order  in  the  same  action,  which,  in  effect,  retransfers  the  title. 
Eelief  from  mutual  mistake,  or  mistake  on  one  side  and  fraud  on 
the  other,  can  be  had,  if  at  all,  only  in  an  independent  action 
brought  for  the  purpose.    The  same  rule  prevails  whether  the  action 
is  in  tort  or  on  contract.    Refusal  of  the  creditor  to  accept,  or  the 
death  of  either  party,  or  the  commencement  of  another  action,  does 
not  change  the  effect,  for  the  title  passes  by  operation  of  law  the 
same  as  if  the  tender  had  been  accepted.    The  transfer  is  complete 
and  cannot  be  changed  without  consent,  or  a  decree  in  equity,  from 
the  moment  the  court  takes  control  of  the  money.    If  the  plaintiff 
goes  on  with  the  action  and  is  nonsuited,  or  the  verdict  is  against 
him,  or  is  for  a  sum  less  than  the  amount  tendered  and  paid  into 
court,  still  the  defendant  cannot  take  the  money  back,  for  it  is  not 
his,  but  has  passed  irrevocably  to  the  adversary.^" 

20  Mann  v.  Sprout,  185  N.  Y.  109. 
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FORM  No.  1312. 
Older  allowing  money  to  be  paid  into  court.21 

[_Name  o/]  Court  [or  if  a  court  order],  At  a  Special  Term  [etc., 

as  in,  Form  820,  p.  1174]. 
Upon  the  pleadings  in  this  action  and  on  reading  and  filing 
the  annexed  affidavit  of  M.  N.,  verified  on  the         day  of  , 

19     ,  from  which  it  appears  that  on  the  day  of  >  19    , 

[within  ten  days]   the  defendant  tendered  plaintiff  the  sum  of 
dollars  and  dollars  costs;  now,  on  motion  of 

Z.  T.,  attorney  for  the  defendant  herein, 

Oedeeed,  1.  That  defendant  have  leave  to  bring  into  court, 
by  paying  the  same  to  the  county  treasurer  of  county, 

the  sum  of  dollars,  admitted  by  him  to  be  due  the  plaintiff 

herein,  together  with  dollars,  plaintiff's  costs  to  date., 

2.  That  the  plaintiff  have  leave  at  any  time  to  take  said  money 

out  of  court. 

Enter:   [signature  of  judge  hy  initials  of  name  and  title.] 
[File    certified    copy    with    the    depositary.     N.    Y.    General 

Rules,  No.  68.] 


21  The  power  of  the  court  to  allow 
voluntary  payment  into  court,  by  way 
of  narrowing  or  superseding  the  issue 
raised,  is  inherent.  Dakin  v.  Dun- 
ning, 7  Hill,  30;  Wilson  v.  Doran,  39 
Hun,  88.  But  the  practice  has  been 
extended  and  regulated  in  some  detail 
by  statute.  N.  Y.  Code  Civ.  Pro., 
§§  731-734. 

Payment  into  court  in  ejectment 
for  non-payment  of  rent,  see  N.  Y. 
Code  Civ.  Pro.,  §§  1506,  1508.  On 
foreclosure  commenced  for  non-pay- 
ment of  an  instalment.  Id.,  §§  1634, 
1635. 

The  order,  which  was  a  common 
order  under  the  former  practice,  and 
is  usually  made  ex  parte  now,  may 
be  applied  for  on  affidavit,  or  on  the 
pleadings,  or  even  the  complaint 
alone.  And  doubtless  may  be  made 
by  a  judge.    Vol.  I,  p.  89. 

It  is  the  better  practice  always  to 
take  an  order  giving  leave.  Wilson 
V.  Doran,  39  Hun,  88.  Payment  to 
the  clerk  without  such  leave  has  been 
held  ineffectual.  Davidson  v.  Lamp- 
rey, 16  Minn.  405. 


The  clerk  ought  not  to  receive 
money  offered  as  paid  into  court, 
without  an  order  authorizing  it. 
Baker  v.  Hunt,  I  We'nd.  103  (holding 
that  therefore  he  might  return  it  and 
was  not  thereafter  liable  to  plaintiff 
as  if  he  had  kept  it). 

Compulsory  payment  of  a  sum 
admitted  has  already  been  treated  — 
Vol.  I,  p.  1142. 

The  court  has  inherent  power  to 
require  its  officer,  having  possession 
of  a  fund  in  litigation  (Matter  of 
Swerarton,  20  Wkly.  Dig.  378,  attor- 
ney )  ;  or  one  who  obtained  possession 
of  the  fund  by  judicial  appointment 
which  he  has  since  resigned  (People 
ex  rel.  Dennis  v.  Kent  Circuit  Judges 
(Mich.,  1886),  3  N.  W.  Rep.  644, 
special  administrator )  ;  or  any  one 
who  has  wrongfully  withdrawn  a  fund 
from  the  court  (Osborn  V.  United 
States,  91  U.  S.  474),  to  refund  it. 
Compare,  as  to  other  remedies  also, 
Keiley  v.  Dusenbury,  42  N.  Y.  Super. 
Ct.  238  (afi'd,  77  N.  Y.  597,  with- 
out opinion) ;  De  Bussierre  v.  Holla- 
day,  4  Abb.  N.  C.  Ill,  112,  note. 
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FORM  No.  1313. 
Notice  of  payment  into  court.22 
[Title  of  court  and  action.l 

Please  take  notice,  that  the  within  is  a  copy  of  an  order  entered 
in  this  action  on  the  day  of  ,  19      ;  and  that  the 

said  sum  of  dollars  has  been  this  day  duly  paid  into 

court,  pursuant  thereto. 

[Date.l  [Signature  and  office  address  o/], 

[Address]  To  ,  Attorney  for 

Attorney  for 

FORM  No.  1314. 
Certificate  that  money  has  been  paid  into  court.23 

[Tith  of  court  and  action.'] 
[Venue.] 

The  undersigned,  M.  IST.,  treasurer  of  the  County  of 
[or,  chamberlain  of  the  county  of  ^ew  York],  hereby  certifies 
that  on  the  day  of  ,  19     ,  Y.  Z.,  defendant  herein 

[or,  the  sheriff  of  said  county],  deposited  in  this  court  the  sum 
of  dollars,   pursuant  to   the  order  of  ■which  a   copy   is 

annexed  [or  otherwise,  as  thus:  as  having  been  paid  to  him  by 
Y.  Z.,  the  defendant,  in  lieu  of  an  undertaking  of  bail  in  this 
action] . 

[Date.]  [Signature  of], 

Treasurer  of  county. 


FORM  No.  1315.24 
Notice  of  acceptance  of  pajmient. 

[Title  of  court  and  cau^e.l 

Please  take  notice,  that  the  plaintiff  accepts  the  sum  of 
dollars,  paid  by  the  defendant  into  court,  in  satisfaction  of  the 
claim  in  this  action. 

[Bate.]  [Signature  and  office  address  of], 

[Address]   To  ,  Attorney  for  plaintiff. 

Attorney  for  defendant. 

22  N.  Y.  Code  Giv.  Pro.,  §  732 ;  Plat-  24  N.  Y.  Code  Civ.  Pro.,  §  732 ;  John- 
ner  i\  Lehman,  26  Hun,  374.                       son  v.  Covert,  3  Monthly  L.  Bui.  91; 

23  N.  Y.  Code  Civ.  Pro.,  §  745.  Mela  v.  Geis,  3  Civ.  Pro.  Rep.  152. 
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FORM  No.  1316. 
Affidavit  to  obtain  order  for  payment  out  of  money  in  court.26 
[Title  of  court  and  action.} 
{Venue.} 
Y.  Z.  being  duly  sworn,  says: 

I.  That  he  is  the  defendant  above  named  \_or  otherwise  state 
relation  to  the  cause.} 

II.  [State   circumstances   of  payment  into   court  and  show 
applicant's  right.^^} 

III.  [If  order  to  show  cav^e  is  asked,  state  as  on  p.  1172.] 
[Jurat.}  [Signature.] 
[Append  certificate  of  depositary  showing  amount  of  fund; 

and  any  consent  of  a  party  relied  on,  acknowledged.^''} 


FORM  No.  1317. 
Notice  of  motion  (or  order  to  show  cause)  thereon.28 

[Title  and  recitals  as  in  Form  815,  or  818,  stating  relief,  as 
thu^s:}  requiring  M.  N.,  county  treasurer  [or,  chamberlain  of 
the  county  of  ITew  York],  to  pay  to  the  defendant  Y.  Z.  or  his 
attorney  dollars,  the  amount  of  defendant's  costs  in  this 

action,  out  of  the  sum  of  dollars  deposited  by  the  plain- 

tiff with  said  in  lieu  of  the  usual  undertaking  required 

by  law  on  the  granting  of  an  order  of  arrest. 

25  See  Tunstall  v.  Winton,  31  Hun,  26  As    to   the   right    in  case  of  a 

231.  tardy   application   after  partial  dis- 

The  court  may  act  upon  motion  on  tribution,  see  In  re  Howard,  9  Wall, 
affidavits ;  but  the  Court  of  Chancery  175 ;  Kerr  v.  Blodgett,  48  N.  Y.  62, 
was  accustomed,  except  in  clear  cases  and  16  Abb.  Pr.  137;  and  see  p.  UIO, 
(Heathcote  v.  Edwards,  Jao.  504;  Volume  I,  note  61. 
Oliver  v.  Burt,  1  Beav.  583 ) ,  to  re-  27  Consents  to  payment  must  be  ac- 
quire a  petition.  Under  the  present  knowledged,  and  proof  of  the  identity 
practice  a  petition  is  more  appropri-  of  the  applicant  must  accompany  the 
ate  if  persons  not  parties  to  the  ac-  application  and  be  made  by  some 
tion  apply  or  are  to  be  notified  and  other  person.  See  N.  Y.  Gen.  Rules 
heard,   and   it   is   also   commonly  re-  No.  12. 

sorted  to  where  a  contest  is  expected  28  Only   granted   on   notice  to  the 

and  the  formal  trial  of  an  issue  de-  attorneys  of  all  who  have  appeared, 

sired.     See  V.ol.  I,  p.  306,  etc.  N.  Y.  Gen.  Rules  No.  69. 
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FORM  No.  1318. 
Order  for  payment  of  money  out  of  fund  in  court.29 

[Title  of  action.]  At  a  Special  Term  [etc.,  as  in 

Form  820,  p.   1174]. 

[Title  (court  order)  and  recitals  according  to  the  case;  see  Form 
820,  p.  1174,  stating  relief  as  thus:y° 

Oedeeed,  that  said  motion  be  and  the  same  is  hereby  granted, 
and  the  treasurer  of  the  county  of.  is  hereby  directed  to 

pay,  out  of  the  funds  remaining  on  deposit  in  his  hands  to  the 
credit  of  this  action,  to  the  defendant,  [or  to  T.  Z.,  his  attorney ,^^] 
the  sum  of  dollars    [being  costs  awarded  defendant  by 

the  order  and  remittitur  of  the  Court  of  Appeals,  filed  herein  on 

,  19     ,  together  with  interest  on  said  sum  from  the 
day  of  ,  19     ,  to  this  date  amounting  in  the  aggregate 

to  the  sum  of  $  -],  and  that  the  said  treasurer  pay  the  balance 
thereof,  to  wit,  the  sum  of  $  and  accrued  interest,  if  any, 

to  the  plaintiff  [or  to  A.  T.  his  attorney]. 

Enter:   [signature  of  judge  hy  initials  of  name  and  title.] 

[Obtain   and   deliver   two   certified  and   countersigned   copies 
according  to  N.  Y.  Gen.  Rules,  No.  69.] 

29  For  the  inherent  power  of  the  558.  But  N.  Y.  Gen.  Rule  No.  69 
court  to  direct  that  a  deposit  taken  requires  notice  to  all  attorneys  ap- 
by  it  as  a  security  be  passed  over,  see      pearing    for    parties. 

Russell  V.  Farley,  105  U.  S.  433-442.  31  As  to  the  power  of  the  attorney 

30  That  an  ex  parte  order  may  pro-  of  record  to  receive  payment,  Hiller 
teet  the  treasurer,  see  People  ex  rel.  v.  Prewatt,  37  Miss.  431;  Spencer's 
Morris  v.  Randall,  73  N.  Y.  416;  Appeal  (Penn.,  1887),  8  Cent.  Rep. 
Swart  V.  Cent.  Tr.  Co.,  7  N.  Y.  Supp.  207. 
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ARTICLE  XI. 

Peefeeewces  on  the  Calendae. 

1.  Classifications.  II.    In    counties    of    New    Yobk, 

2.  Waiver.  Kings,  Queens,  Erie,  and  in 

3.  Inherent  power  of  court.  the  seventh  judicial  distbict. 

I.   In    counties    other   than    New      Fokms. 

York,     Kings,     Queens,     Erie,        (i 322)   in otice  of  motion  for  prefer- 

-AND    IN    the    seventh    JUMCIAL  g^,,  ^^^^^  ^^^^^j^  „^^^  ^U 

"^STRICT.  other  issues. 

(1323)   Affidavit   upon   motion   for 
I^'OKMS.  preference. 

(1319)  Affidavit     to     obtain     pref-         (1324)   Order     granting     preference 

ence   on   the   calendar;    on  on  trial  term  in  first  dis- 

facts  not  appearing  in  the  trict. 

pleadings.  (1325)   Affidavit     upon    motion    to 

( 1320 )  Notice     of    motion    to     put  prefer  as  a  short  cause. 

cause   on   preferred   calen- 
dar. 

(1321)  Order  thereon. 

I.  Classifications.]  —  Preferences  upon  trial  and  appeal  calen- 
dars are  regulated  by  statute,^^  by  general  court  rules,^^  and  by  local 
rules  prescribed  by  the  difFerent  Appellate  Divisions  or  trial  jus- 
tices. 

Except  in  the  counties  of  New  York,  Kings,  Queens,  Erie,  and 
of  the  seventh  judicial  district,  if  the  right  to  a  preference  appears 
upon  the  pleadings,  no  order  is  necessary,  but  the  note  of  issue 
must  make  the  claim  and  the  clerk  will  award  the  preference.'*  In 
the  excepted  counties,  a  court  order  is  required.^^ 

The  local  regulations  are,  of  course,  adapted  to  local  conditions, 
and  are  so  varied  that  no  consideration  of  them  may  properly  be 
attempted. 

Where  a  court  order  is  necessary,  the  statute  makes  two  class- 
ifications :  (1)  In  the  excepted  counties,  as  above  named,  a  motion 
is  always  essential,  notice  must  be  served  with  the  notice  of  trial, 
and  the  granting  of  the  preference  is  discretionary;^®  (2)  in  other 
counties,  the  motion  must  be  made  before  the  cause  is  noticed  for 
trial,  and  the  order  obtained  before  and  served  with  the  notice  of 
trial.^^ 

32N.  Y.  Code  Civ.  Pro.,  §§  789-793. 

33  Gen.  Rules  Nos.  36,  39. 

34  Code  Civ.  Pro.,  §  793.     See  Form  of  note  of  issue,  post,  Form  1602. 

35  M 

38  Morse  v.  Press  Pub.  Co.,  71  App.  Div.  351,  75  N.  Y.  Supp.  976;  Schumann 
V.  Brooklyn  Heights  R.  Co.,  71  N.  Y.  Supp.  1095,  32  Civ.  Pro.  Rep.  25, 
37  Code  Civ.  Pro.,  §  793;  Manhattan  Co.  ;;.  Dunn,  13  N.  Y.  Civ.  Pro.  Rep.  166. 
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2.  Waiver.]  —  The  right  to  the  statutory  preference  may  be 
lost  in  various  ways :  a  husband  failing  to  pay  alimony  is  not  en- 
titled ;  ^^  a  party  failing  to  move  for  preference  at  the  term  noticed 
by  his  adversary  cannot  thereafter  move  at  a  later  term  f°  if  the 
motion  is  not  made  at  the  term  for  which  the  cause  is  noticed,** 
or,  on  the  day  noticed,*'  the  statutory  right  is  lost. 

Laches  in  noticing  for  trial  will  not  defeat,  if  the  motion  is 
properly  noticed  with  the  notice  of  trial,  and  no  injury  to  other 
party  is  shown  by  the  delay.^^ 

The  right  to  a  preference  under  the  court  rules,  because  the 
defendant  is  under  arrest,  is  waived  by  his  discharge  on  giving 
baiL*^ 

3.  Inherent  power  of  court.]  —  The  court  has  an  inherent  power 
to  regulate  its  calendar,  which  cannot  be  abrogated  by  the  Legisla- 
ture.**   It  may  grant  a  preference  to  avoid  hardship.*® 

II.    IN  COUNTIES  OTHER  THAN  NEW  YORK,  KINGS,  QUEENS,  ERIE 
AND  IN  THE  SEVENTH  JUDICIAL  DISTRICT. 

FORM  No.  1319. 
Affidavit  to  obtain  preference  on  the  calendar,  on  facts  not  appearing  in  the 

pleadings.*6 

[Title  of  court  and  action.] 
[Venue.] 
A.  B.,  being  duly  sworn,  says: 

I.  [Here  state  the  ground  of  preference,  for  instance,  if  under 
suhd.  6 :]   That  she  is  the  plaintiff  in  the  above-entitled  action, 

38Fennessy  v.  Pennessy,  111  App.  Div.  181,  97  N.  Y.  Supp.  602. 

39  Montgomery  v.  Daniel],  91  App.  Div.  18,  86  N.  Y.  Supp.  344. 

40Enieriek  v.  Met.  St.  Ry.  Co.,  38  Misc.  45,  76  N.  Y.  Supp.  901.  Even  though 
a  note  of  issue  is  not  filed.  Am.  Exeh.  Bank  v.  Yule  Mach.  Co.,  58  App.  Div. 
320,  68  N.  Y.  Supp.  1097. 

4iBazuro  v.  Johnson,  71  App.  Div.  255,  75  N.  \.  Supp.  822;  Eekhard  v. 
Jones,  45  App.  Div.  562,  61  N.  Y.  Supp.  257;  Marks  v.  Murphy,  27  App.  Div. 
160,  50  N.  Y.  Supp.  622. 

*2  See  Rhoads  v.  Met.  St.  Ry.  Co.,  50  App.  Div.  160,  63  N.  Y.  Supp.  724. 

*3  Boeger  v.  Hoffman,  58  App.  Div.  540,  69  N.  Y.  Supp.  258. 

WRiglander  v.  Star  Co.,  98  App.  Div.  101,  90  N.  Y.  Supp.  772,  aflf'd,  181 
N.  Y.  531. 

«  Smith  V.  Keepers,  5  Civ.  Pro.  Rep.  66,  66  How.  Pr.  474. 

Advanced  age  alone  is  not  sufficient.  Crawford  v.  N.  Y.  City  Ry.  Co.,  108 
App.  Div.  190,  95  N.  Y.  Supp.  769. 


*8  Sustained  by  Yates  «.  Stiles,  15  party   sues,   and   the  infancy   of   one 

Wkly.  Dig.  113.  appearing  by  guardian  ad  litem,  are 

Affidavit    is    necessary    when    the  facts    appearing    on    the    pleadings, 

grounds  of  preference  do  not  appear  within  this  rule.    Jackson  v.  Jackson, 

on    the    pleadings.      The    official    or  44  Misc.  44,  89  N.  Y.  Supp.  715. 
representative    capacity    in    which    a 
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which  is  brought  to  recover  her  dower  in  lands  belonging  to  her 
late  husband,  as  appears  by  the  complaint. 

II.-  That  she  has  no  sufficient  means  of  support  aside  from  the 
estate  in  controversy;  that  her  income  is  wholly  derived  from 
[here  state  source  if  obny~\  ;  and  said  income  amounts  to  less  than 
dollars  per  week  and  she  subsists  in  part  only  by  the  char- 
ity and  assistance  of  her  relatives  [naming  them~\  who  reside 
at  \_or    otherwise    set    forth    facts   substantiating  the 

allegation'] . 

III.  That  issue  was  joined  in  the  action  on  the  day  of 

,19  ,  and  [state  earliest  time  at  which  it  may  lie  tried; 
and  circumstances,  if  any,  as  to  delay,  which  may  affect  the 
application.'] 

IV.  [If  order  to  show  cause  is  asTced,  or  if  application  is  ex 
parte:]    That  no  previous  application  [etc.;  see  p.  11Y2]. 

[Jurat.]  [Signature.] 

[Serve  copy  of  the  order  giving  preference,  with  or  before 
notice  of  trial  or  argument.]'"         ^ 

FORM  No.  1330. 
Notice  of  motion  for  preference.48 

[Title  of  court  and  cau^e.] 

Please  take  notice,  that  upon  the  pleadings  herein,  and  upon 
the   annexed   affidavit   of  A.   B.,    verified   on  the  day  of 

,  19  ,  the  undersigned  will  move  this  court  at  a  Special 
Term  thereof  to  be  held  at  the  Court  House  [or,  at  the  City 
Hall],  in  the  city  of  ,  in  the  county  of  [or,  will 

move  the  Hon.  J.  K.,  a  justice  of  this  court  at — specifying 
place  and  hour]  ^'^  on  the  day  of  ,19     [if  motion  is 

in  court,  add:  at  the  opening  of  the  court  on  that  day,  or  as  soon 
thereafter  as  counsel  can  be  heard],  for  an  order  giving  this 
cause  a  preference  on  the  calendar  of  the  [April]  Trial  Term  of 
this  court  for  the  county  of  ,    on    the    ground    [stating 

ground,  as  thu^:]  that  the  property  of  the  defendant  is  held  under 

*7  In  this  particular  case  of  dower,  *8  Must  be  served  in  such  time  that 

the   order   may  be   ecc   parte,   but   in  the    order   thereon   may  be  obtained 

other    cases    notice    must    be    given  before  and  served  with  notice  of  trial. 

( §  793 ) ,  and  in  this  case,  as  well  as  Code  Civ.  Pro.,  §  793. 

in  others,  the   order  must  be  served  49  Bank  of  Attica  v.  Metrop.  Natl, 

before  or  with  notice  of  trial  or  ar-  Bk.,  91  N.  Y.  239;   N.  Y.  Code  Civ. 

gument.      Bartlett    V.    Musliner,    92  Pro.,  §  793. 
N.  Y.  646. 
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an  attachment  issued  in  this  ease,®"  and  for  such  other  and  further 
relief  as  may  be  just. 

[Date.]  [Signature  and  office  address  of}, 

[Addressi  To  ,  Attorney  for  [defendant]. 

Attorney  for  [plaintiff]. 

FORM  No.  1321. 
Order  giving  preference  on  the  calendar.si 

[Title  and  recitals  according  to  the  case;  see  Forms  819  and 
820,  p.  11Y4.] 

Oedeeed,  that  this  cause  is  entitled  to  a  preference  as  [in- 
dicating  ground],  and  the  Clerk  of  this  court  is  hereby  directed 
to  place  said  cause  upon  the  Trial  Term  calendar  for  [April, 
1907]  as  a  preferred  cause. 

II.  IN  COUNTIES  OF  NEW  YORK,  KINGS,  QUEENS,  ERIE,  AND  IN  THE 
SEVENTH  JUDICIAL  DISTRICT. 

FORM  No.  1322. 
Notice  of  motion  for  preference  under  statute  over  all  other  issues.BZ 

[As  in  Form  815, p.  1171  of  this  volume,  to  the  f,  continuing:]^' 
for  leave  to  move  this  cause  as  a  preferred  cause  over  all  other 
issues  not  disposed  of  [and,  in  a  jury  case  in  the  first  district: 

60  N.  Y.  Gen.  Rules  No.  36,  which  v.   Third  Ave.  R.   Co.,   54  App.  Div. 

provides  also  for  preference  where  the  194,  66  N.  Y.  Supp.  603;   Gilbert  v. 

defendant  is   held   under   arrest.     It  Finch,    46    App.    Div.    75,    61   N.    Y. 

has  been  held  that  the  court  also  has  Supp.  300. 

an  inherent  power  to  give  preference  Of  course  the  action  cannot  be  upon 

to  avoid  hardship.    Smith  v.  Keepers,  the  calendar  before  the  notice  of  trial 

5  Civ.  Pro.  Rep.  66,  66  How.  Pr.  474.  is  served,  or,  the  motion  for  preference 

For  other  cases,   see  the  statutory  noticed;  but  it  should  be  on  the  cal- 

enumeration.     N.  Y.   Code  Civ.  Pre,  endar    when    the    motion    is    heard, 

i  701,  etc.  Warden  v.  Post  SS.  Co.,  39  App.  Div. 

51  This  order  must  be  made  by  the  543,  57  N.  Y.  Supp.  332.    The  motion 

court  or  a  judge  thereof.  should  be  denied  if  the  notice  of  trial 

Local    rules    or    calendar    practice  is  not   properly  served.     Veinstok   r. 

may  aflfect  the  proper  wording  of  this  Veinstok,  63  App.  Div.   16,  71  N.  Y. 

order.  Supp.  195. 

B2  Move  upon  the  pleadings,  as  well  53  in  the  first  district,  the  motion 

as  an  affidavit   showing  special   rea-  must  be   noticed  for  Part  II  of  the 

sons    for    granting    preference.      See  Trial  Term,  in  a  jury  case,  or  Part 

next  Form,   and   notes.     Serve   with  III  of  the  Special  Term  in  an  equity 

notice   of   trial;    although    it   is   not  ease. 

necessary  that  the  notice  be  attached  In   the    City   Court  of  New   York, 

to  or  served  at  the  same  time  as  the  move  at  Trial  Term,  Part  I. 

notice  of  trial,  as  it  may  be  served  Consult    the    local    rules    in    other 

at  any  time  within  which  the  cause  counties, 
could  be  noticed  for  trial.     Rudolph 

100 
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and  for  an  order  directing  that  this  cause  be  placed  upon  the 
Day  Calendar  of  Part  of  the  Trial  Term  for  the  day 

of  ,  19     ,  for  trial  and  called  after  the  causes  then 

uponr  the  said  Day  Calendar  marked  ready],  and  for  such  other 
and  further  relief  as  may  be  just. 

FORM  No.  1323. 
Affidavit  upon  motion  for  preference.s* 

[Title  of  court  and  cause.'] 
[Venue.'] 

A.  B.,  being  duly  sworn  deposes  and  says,  that  she  is  the 
administratrix  above  named.  That  the  intestate,  J.  B.,  was  her 
husband;  that  she  was  absolutely  dependent  upon  him  for  sup- 
port and  maintenance,  and  that  she  is  left  without  any  means 
whatsoever  except  such  as  she  is  able  to  obtain  from  the  charity 
of  friends.^^ 

That   issue  was   joined   in   this   action  on  the  day  of 

,19     ,  by  service  of  the  defendant's  answer. 

That  notice  of  trial  for  the  coming  [June]  term  is  now  pre- 
pared and  intended  for  service  herewith.®^ 

FORM  No.  1324. 
Order  granting  preference  on  trial  term  calendar  in  first  district.^ 

[Title  {court  order.)] 

[After  appropriate  recitals.] 

Oedered,  That  the  [plaintiff's]  motion  for  a  preference  be 
and  the  same  is  hereby  granted  and  the  Clerk  is  hereby  directed  to 

54  The  motion  for  a.  preference  over  Receiver's     motion    for    preference 

all  other  issues  upon  the  trial  term  granted        notwithstanding       delay, 

calendar  in  the  first  judicial  district  Schlesinger  v.  Gilhooly,  111  App.  Div. 

will    be    denied    if    based    upon    the  158,    97   N.    Y.    Supp.   606. 

pleadings   alone ;    facts    must   appear  55  Sustained  in  Dooley  v.  Paget,  38 

by  affidavit  to  invoke  the  court's  dis-  Misc.  44,  76  N.  Y.  Supp.  906. 

cretion   in   favor   of   the   application.  86  Motion    denied    when    notice   of 

Carroll   v.  Penn.   Steel   Co.,  96   App.  trial  was  not  properly  served.    Vein- 

Div.  165,  89  N.  Y.  Supp.  199  (admin-  stok  v.  Veinstok,  63  App.  Div.  16,  71 

istratrix  a  sole  plaintiff)  ;   Eising  v.  N.  Y.  Supp.  195. 

Young,  38  Misc.   12,  76  N.  Y.  Supp.  57  Submit  notice  of  trial,  with  proof 

698    (libel);   Davis  v.  Westervelt,  38  of    service,    as    well    as   the   moving 

Misc.  13,  76  N.  Y.  Supp.  695   (trustee  papers. 

in  bankruptcy).   In  the  two  last  cases  The   order   granting   preference  in 

a  preference  was  granted  over  issues  other    counties    will    usually   merely 

for  the  same  term  only.  grant   the   preference  and  "direct  the 

Contra,  if  sought  upon  the  Special  clerk   to    pla'ce   the   cause   upon  the 

Term  calendar  in  that  district.    Jack-  calendar   as   a   preferred  cause.     See 

son  V.  Jackson,  44  Misc.  44,  89  N.  Y'.  Form  1321. 
Supp.     715     (administratrix    a    sole 
party). 


INTEELOCUTOEY    PEOCEEDINGS. X.      PEEPEEENCES.       158T 

place  this  cause  (being  numbered  on  Calendar  No.  3  of  the 

Trial  Term)  upon  the  Day  Calendar  to  be  called  in  [Fart  10] 
of  the  Trial  Term  on  the  day  of  ,  19     ,  to  be  called 

after  the  causes  then  upon  said  Day  Calendar  marked  ready. 

FORM  No.  1325. 
AfSdavit  upon  motion  to  prefer  as  a  short  cause.BS 

[Title  of  court  and  cause.] 

[After  stating  character  of  action,  and  issue,  continue:] 

That  deponent  [plaintiff's  attorney]  expects  to  call  but  [one 
witness,  viz.,  A.  B.]  to  prove  the  issue  raised  upon  the  complaint, 
and  that  his  examination  and  cross-examination  upon  that  issue 
will  not  in  deponent's  belief  consume  over  minutes. 

[Cover  other  issues  in  same  way,  including  any  affirmative 
defense  pleaded.] 

58  It  must  appear  from  the  moving  preference   are   to  be   made   at   Trial 

papers  with  reasonable  certainty  that  Term,  Part  I.     Rules  of  City  Court, 

the   cause   may   be   tried   within   the  Nos.    II    and   III;    Marsh    v.    Stand, 

time  limited  for  short  causes.    Uvalde  Struct.   Co.,  35  Misc.   381,  71   N.  Y. 

Paving   Co.    V.    Dunn,    77    App.   Div.  Supp.   1025. 

407,  79  N.  Y.  Supp.  328,  12  Anno  Cas.  In    the    Supreme    Court,   first    dis- 

275.  trict,  notice  of  this  motion  need  not 

In  the  New  York  City  Court,  mo-  be    given    with    the    notice    of    trial, 

tions  to  short  cause  are  to  be  made  People    ex  rel.   Tyng   v.    Feitner,    39 

returnable  before   the   Special   Term,  App.  Div.  532,  57  N.  Y.  Supp.  313. 
whHe  motions  to  obtain  a  statjjjtory 
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ARTICLE  XII. 

Eefeeences    (othee    than    eoe    Teial    op    Issues   on 

Pleadings.) 


THE 


1.  Power  of  the  court. 

2.  The  practice. 

3.  Effect  of  reference  of  motion. 

FOBMS. 

(1326)  Order   referring   a   question 

not  arising  on  the  plead- 
ings, to  hear  and  report. 

(1327)  Order  referring  a  motion  or 

a  question  arising  thereon. 
(1328-1348)  Statements  of  special 
directions  suitable  to  be 
inserted  in  foregoing 
Forms. 

(1349)  Notice  of  hearing  before  ref- 

eree. 

(1350)  Subpcena    to    attend    before 

referee. 

(1351)  Oath    of    referee    on   special 

reference  other  than  to 
make  partition  and  ad- 
measure dower. 

(1352)  Summons  by  referee  to  ap- 

pear personally. 


( 1353 )  Order  that  books  and  papers 

be  deposited  with  referee 
before  accounting. 

(1354)  Notice  of  election  to  termi- 

nate reference. 

(1355)  Notice   of  bringing  on  mo- 

tion after  reference  upon 
controverted  questions  of 
fact  thereon. 

(1356)  Report   of   referee  on  ques- 

tion arising  on  motion 
( contempt ) . 

(1357)  Exceptions   to   referee's  re- 

port, on  special  question 
(assessing  damages  on  in- 
junction  undertaking). 

(1358)  Notice  of  motion  to  confirm 

referee's  report. 

(1359)  Order  on  motion  to  confirm 

report. 

(1360)  Order  sustaining  exceptions 

to  referee's  report. 


1.  Power  of  the  court.']  — The  inherent  power  of  the  court  to 
order  a  reference,  does  not  extend  to  delegating  thus  the  judicial 
power  to  hear  and  determine  an  issue  arising  upon  the  pleadings. 
It  does  enable  the  court  to  call  to  its  aid  a  referee  to  take  testi- 
mony, or  to  ascertain  facts,  in  an  interlocutory  proceeding,  or 
to  tate  and  report  testimony,  and  in  either  case,  with  or  without 
the  opinion  of  the  referee;  or  to  state  an  account,  ascertain  the 
competency  of  sureties,  or  receivers,  superintend  the  execution  of  a 
deed,  or  perform  other  administrative  functions,  in  aid  of  the 
court ;  and  under  the  ISTew  York  statute,^*  on  a  reference  for  such 
purposes  as  these,  or  on  any  question  not  arising  on.  the  pleadings, 
the  referee  may  be  directed  to  determine  the  question.^ 


^9  N.  Y.  Code  Civ.  Pro.,  §§  827,  1015.  The  sections  are  applicable  to  the  New 
York  City  Court.     Gillespie  v.  MulhoUand,  12  Misc.  40,  33  N.  Y.  Supp.  33. 

60  See  note  in  18  Abb.  N.  0.  418,  on  reference  of  partly-tried  issues,  where 
this  distinction  is  illustrated.  Stand.  Fashion  Co.  v.  Siegel-Cooper  Co.,  44  App. 
Div.  121,  60  N.  Y.  Supp.  739. 
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2.  The  practice.]— As  a  general  rule,  the  power  to  order  a 
reference  is  a  power  of  the  court,  not  a  power  of  the  judge."* 

Orders  referring  issues  arising  on  the  pleadings  are  commonly 
made  on  an  express  application  for  the  purpose,  which  -is  treated 
under  the  Chapter  on  Trials.  Orders  for  other  references 
such  as  form  the  subject  of  this  Article,  are  more  commonly 
made  incidentally,  in  disposing  of  a  motion  or  of  an  application 
on  which  the  court  would  otherwise  determine  the  question  itself. 

The  duty  of  the  referee  should  be  clearly  indicated  in  the  order, 
to  avoid  the  embarrassment,  which  results  from  uncertainty  under 
an  ambiguous  order,  as  to  whether  he  is  only  to  take  and  report 
testimony,  or  is  to  find  the  facts,  and  whether  he  is  to  give  his 
opinion."^ 

3.  Effect  of  reference  of  motion.]  —  If  a  reference  of  motion  is 
had,  and  full  proofs  taken,  and  the  order  thereon  is  such  as  might 
be  reviewed  by  appeal,  the  order  may  be  regarded  as  res  adjudicata 
and  binding  on  the  parties  in  a  sense  in  which  an  order  made  on 
affidavits  is  not.*^ 

FORM  No.  1326. 

Order  referring  a  question  not  arising  on  the  pleadings,  to  hear  and  report. 

At  a  Special  Term  [etc.,  as  in 
Form  820,  p.  1174]. 
[Title  of  cause.] 

Upon  reading  and  filing  the  annexed   [stipulation  dated  the 
day  of  ,  19     ,  and]   affidavit  of  M.  IST.,  verified 

the  day  of  ,  19     ,  and  on  motion  of  A.  T. : 

M  See  as  to  the  distinction.  Volume  I,  pp.  88,  90,  etc.  So  also,  by  §  2266,  the 
power  of  referees  to  punish  for  contempt  for  the  indemnity  of  the  party  ag- 
grieved, is  conferred  only  on  referees  appointed  by  the  court. 

62  A  reference  to  ascertain  and  report  a  fact  implies  the  power  to  take  tes- 
timony if  the  subject  is  only  to  be  ascertained  by  evidence.  (Story  v.  Living- 
ston, 13  Pet.  359.  The  contrary  held  of  a  reference  "  to  state  the  facts,"  based 
on  voluminous  testimony  already  taken  on  a  previous  reference.  Burton  v. 
Peterson,  4  W.  N.  C.  526.) 

But  under  such  reference,  without  directions  to  report  the  evidence,  a  state- 
ment of  the  conclusion,  without  the  testimony,  is  sufficient.  (Dorr  v.  Noxon, 
5  How.  Pr.  29;  Byington  v.  Hampton,  13  Iowa,  23;  Simmons  v.  Jacobs,  52  Me. 
143,  153;  s.  P.,  Bailey  v.  Myrick,  id.,  132.)  Otherwise  in  actions,  by  N.  Y.  Gen. 
Rule  No.  30. 

A  direction  to  take  and  report  proofs  or  evidence  does  not  justify  taking 
ex  parte  affidavits.  (Gumming  v.  Waggoner,  7  Paige,  603.)  The  finding  on 
a  reference  to  ascertain  facts  contested  on  a  motion,  does  not  conclude  the 
court  (Marshall  v.  Meech,  '51  N.  Y.  140.  Compare  Doyle  v.  Met.  El.  R.  Co., 
136  N.  Y.  505)  ;  much  less  when  the  reference  is  to  take  proof  and  report 
opinion.     (Muhlenbrinck  v.  Pooler,  40  Hun,  526.) 

63  Dwight  V.  St.  John,  25  N.  Y.  203.  But  even  then  a  rehearing  or  renewal 
may  be  had.    Riggs  v.  Pursell,  74  N.  Y.  370,  380.    See  Vol.  I,  pp.  79,  157-160. 
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Oedeeed,  that  the  question  [stating  it  as  thus,  as  to  what 
would  be  a  reasonable  counsel  fee  and  compensation  for  M.  L.  & 
B.,  attorneys,  for  services  performed  by  them  for  the  defendant 
and  the  estate  of  which  he  is  executor],  be  and  the  same  hereby 
is  referred  to  L.  W.  L.,  Esq.,  counsellor  at  law,  to  hear  the  proofs 
submitted  by  the  respective  parties  in  reference  thereto,  and  to 
report  the  same  with  all  convenient  speed  with  his  opinion. 

[ilfay  add  clauses  as  in  reference  for  trial  of  issues  on  the 
pleadings.']'^     Enter:   \_etc.,  as  in  next  Form.'\ 

[Take  certified  copy  for  use  of  referee.']'^ 

FORM  No.  1337. 
Order  referring  a  motion,  or  a  question  arising  thereon.66 

At  a  Special  Term  [etc.,  as  in 
Form  820,  p.  1174]. 
'[Title  of  cause.] 

The  motion  of  the  plaintiffs  [for  an  injunction  against  the 
defendants  W.  X.  and  Y.  Z.,  and  that  a  receiver  of  the  property 
of  the  corporation  be  appointed]  and  for  other  or  further 

relief,  coming  on  to  be  heard,  and  the  court  considering  that  a 
reference  as  hereinafter  directed  is  necessary  to  enable  the  court 
to  properly  determine  the  controverted  questions  of  fact  arising 
hereon,  [or,  if  referred  hy  consent,  to  determine,  add:  and  both 
parties  having  agreed,  in  open  court  that  it  be  referred  pursuant 
to  section  1015  of  the  Code  of  Civil  Procedure,  to  a  referee  to 
determine  and  report  upon  all  the  questions  of  fact  arising  upon 
this  motion],  now  upon  reading  and  filing  [mention  papers] 
it  is: 

Oedeeed,  that  E.  F.,  Esq.,  of  ,  counsellor  at  law,  be 

and  he  hereby  is  appointed  referee  to  hear  the  proofs  submitted 
by  the  parties  upon  [state  question  if  a  narrow  one  —  or,  upon 

64  It  would  be  proper  practice  in  68  A  reference  to  determine  a  con- 
snch  a,  case  to  make  the  order  pro-  troverted  question  of  fact  arising 
vide  that  the  report  should  be  upon  a  motion  should  be  granted  only 
brought  before  the  court  for  con-  in  very  exceptional  cases,  where  the 
firmation  by  notice,  or  should  be  filed  facts  are  complicated  and  it  is  mani- 
and  stand  confirmed  if  exceptions  fest  that  the  truth  cannot  be  ascer- 
were  not  duly  taken.  See  Matter  of  tained  with  reasonable  certainty 
Bedford,  30  Hun,  551;  Ward  v.  Ward,  with  an  examination  of  the  witnesses. 
29  Abb.  N.  C.  256,  and  note;  Rouni-  See  Weinberger  v.  Met.  Traction  Co., 
-anex  v.  Kossalko,  61  App.  Div.  486,  63  App.  Div.  240,  71  N.  Y.  Supp.  289; 
70  N.  Y.  Supp.  36.  Buchholtz  v.  Fonda,  etc.,  Ey.  Co.,  59 

65  Gerity   v.    Seeger,   etc.,    Co.,    163  App.  Div.  566,  69  N.  Y.  Supp.  682. 
N.  Y.  119. 
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the  questions  of  fact  arising  upon  said  motion]  and  report  said 
proof,  together  with  his  opinion  thereon,  with  all  convenient 
speed.  [Add  special  directions,  if  desired,  according  to  the  case. 
See  below,  and  see  Forms  under  Teial.  For  order  referring^ 
motion  as  to  contempt,  see  pp.  1548,  1549.] 

Enter:  [signature  of  judge  hy  initials  of  name  and  title.'] 
[Take  certified  copy  for  use  of  referee.^''] 

Forms  Nos.  1328-1348.—  STATEMENTS  OF  SPECIAL  DIRECTIONS  SUIT- 
ABLE TO  BE  INSERTED  IN  FOREGOING  FORM. 

FORM  No.  1328. 
Recital  where  reference  is  ordered  by  the  court  of  its  own  motion.ss 
Now,  at  the  instance  of  the  court  before  whom  such  motion  was 
heard:  Oedeeed,  that  it  be  and  it  hereby  is  referred  to  [eiSc.]. 

[Or,  and  it  appearing  that  a  proper  decision  of  said  motion 
cannot  be  made  until  an  examination  of  said  be  had: 

Oedeeed  —  etc.] 

FORM  No.  1329. 

To  take  testimony  on  specific  question. 

To  take  such  evidence  as  may  be  produced  by  the  respective 
parties  herein  [or,  to  take  the  testimony  of  M.  ~N.,  the  witness 
therein  named]   upon  the  question  whether    [e^c.]. 

FORM  No.  1330. 
To  take  evidence  as  to  truth  of  allegations. 
To  take  evidence  as  to  the  tn.\th  of  the  allegations  in  said 
petition  [may  add:  and  of  any  defense  thereto  —  or,  in  said  affi- 
davit —  or,  in  said  affidavits  on  both  sides] ,  and  report  the  same, 
with  his  opinion, 

FORM  No.  1331. 
Of  specific  question  of  fact  arising  on  motion  for  injunction. 

To  take  proofs  on  said  question  of  fact  and  to  report  such 
proofs  to  the  court.  And  the  decision  of  plaintiffs'  motion  for 
a  preliminary  injunction,  etc.,  is  hereby  reserved  until  the  coming 
in  of  said  report.  The  injunction  granted  by  the  order  to  show 
cause  herein  continues  until  entry  and  service  of  an  order  on  the 
decision  of  the  motion.®* 

WGerity  v.   Seeger,   etc.,   Co.,    163  69  This   is   now  a   convenient  prac- 

N.  Y.  119.  tice,  especially  in  cases  of  great  im- 

68  Burnett    V.    Snyder,    41    N.    Y.  portanee.    Compare  Vol.  I,  p.  418,  and 

Super.  Ct.  342;  Aldinger  v.  Pugh,  10  Stubbs  v.  Ripley,  39  Hun,  620,  626. 
N.  Y.  Supp.  684. 


1592  Abbott's  peactice  and  foems. 

FORM  No.  1332. 
Use  of  motion  papers. 

That  the  affidavits  used  on  this  motion  he  treated  by  said 
referee  merely  as  in  the  nature  of  pleadings.™ 

FORM  No.  1333. 
Motion  as  to  moneys  in  hands  of  attorney. ' 

To  take  the  said  examination  of  the  parties,  and  of  said  J. 
W.  P.,  who  is  required  to  appear  and  submit  to  an  examination 
before  said  referee,  and  such  other  proofs  as  shall  be  produced  in 
regard  to  the  right,  title  and  claims  of  said  J.  W.  P.  to  the  fund 
or  any  part  of  the  fund  or  judgment  in  controversy,  the  defenses 
thereto,  and  the  liens  upon,  claims  to,  and  set  off  of  said  H. 
against  said  fund,  and  that  he  make  a  report  to  this  court  of  the 
evidence  so  taken  and  of  the  facts  deemed  by  him  to  be  estab- 
lished thereby,  and  that  said  moneys  be  retained  as  they  now  are 
until  the  determination  of  this  proceeding  and  subject  to  the 
further  order  of  the  court  to  be  made  herein  concerning  their 
disposition  and  payment. 

FORM  No.  1334. 
To  take  oral  testimony  on  niatter  in  affidavits. 

To  examine  on  oath  the  parties  or  their  agents  [and  such  fur- 
ther or  other  witnesses  as  either  party  may  produce  before  him] 
upon  the  matters  stated  in  the  affidavit  above  mentioned,  and 
to  report  the  evidence  and  his  opinion  thereon.''^ 

FORM  No.  1335. 
Cross-examination  of  affiants,  and  further  proof  on  specific  questions. 

To  take  the  cross-examination  of  the  said  affiants  on  both  sides, 
and  to  take  such  further  proof  on  the  question  of  the  residence 
of  the  defendant  E.  W.  P.,  as  either  party  may  desire  to  produce, 
and  to  report  the  same,  with  his  opinion  as  to  whether  said  P. 
was  or  was  not  a  non-resident  of  this  State  at  the  time  of  issuing 
of  the  attachment  herein. 

tOEeld,  that  any  allegation  met  by  337;   Seott  v.  Williams,  14  Abb.  Pr. 

a   denial,  under  this   order,   must  be  70,  23  How.  Pr.  393. 
taken  as  nullified ;  and  any  allesratior  When  a  referee  appointed  to  take 

not  met  by  a  denial,  as  established.  oral  proofs,  is  restricted  thereto, _docu- 

Wetmore  v.   Wetmore,  27  Misc.   700,  ments,  especially  when  authenticated 

59  N.  y.  Supp.  586.  under  statute,  may  be  put  in  evidence 

71  Stafford  v.  Ambs,  8  Abb.  N.  C.  at  the  hearing.     Baker  «.  Woodward, 

12  Oreg.  3,  6  Pac.  Rep.  173. 
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FORM  No.  1336. 
Diiection  for  resuming  motion. 

Said  motion  to  be  brought  up  again  before  this  court  at  Special 
Term  upon  days'  notice,  for  bearing  and   decision  upon 

such  report  and  opinion  of  said  referee  and  the  testimony  taken 
before  bim,  as  well  as  on  the  affidavits,  filed  as  aforesaid. 

FORM  No.  1337. 
Direction  that  party  or  witness  appear  personally. 

That  the  [defendant]  do  appear  [or,  produce  said  witness] 
personally  before  said  referee  and  submit  to  examination  touching 
[etcV^ 

FORM  No.  1338. 

To  examine  prisoner  in  jail. 

To  examine  M.  N.,  as  to  [stating  subjecf],  at  the  jail  in  the 
city  of  ,  where  the  said  M.  IST.  is  confined  [may  add], 

said  examination  to  be  had  or  commenced  on  the  day  of 

,19     ,  at  o'clock,         M. 

FORM  No.  1339. 
Direction  to  produce  books. 

That  the  books  of  the  said  ,  which  may  contain 

entries  or  evidence  relevant  to  said  question  [or,  issues]  be  pro- 
duced before  said  referee.'^* 

FORM  No.  1340. 
Or  thus. 

That  either  party  be  at  liberty  to  introduce  before  said  referee 
the  books  of  the  said  corporation,  to  wit  [designating  them],  and 
any  other  evidence  pertinent  or  relevant  to  the  questions  of  fact 
arising  upon  said  motion;  and  that  the  defendants  are  hereby 
directed  to  produce  said  books  or  such  of  them  as  tlio  plaintiff 
shall  call  for,  before  the  referee  for  that  purpose,  and  leave  the 
same  with  the  referee  if  by  him  required. 

'2  See,    also,    a    fuller    Form,    No.  Other  witnesses  may  be  compelled. 

1332,  post.    On  reference  of  an  ordi-  Stubbs  r.   Ripley,   39  Hun,   620;   ap- 

nary  motion,  neither  the  court  nor  a  peal  dismissed,  102  N.  Y.  734. 
referee  can  compel  a  party  to  attend  73  Not     ordered     in     common     law 

and  be  examined  orally  as  a  witness,  cause.     North  v.  Piatt,  7  Eobt.  207. 

King  V.  Leighton,  58  N.  Y.  383   (con-  Compare  4  Abb.  Ct.  App.  Dec.  326. 
tra  Meyer  v.   Lent,   16   Barb.   539);  Under  this  it  will  be  the  referee's 

unless    it   may   be    by    granting   the  duty  to  receive  evidence  of  inability 

reference    conditionally     in     a     case  offered  in  excuse.     McCartan  V.  Van 

where  granting  the  primary  motion  Syckel,    10  Bosw.   694. 
is  discretionary.     See  Vol.  I,  p.  230. 
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FORM  No.  1341. 
To  examine  account  of  special  guaidian  after  objections  or  exceptions. 

To  examine  and  audit  said  account  and  take  such  evidence 
as  may  be  adduced  before  him  by  either  party,  and  report  the 
same,  with  his  opinion,  to  the  court. 

FORM  No.  1342. 

To  take  evidence  of  various  claimants  on  specific  questions. 

To  take  evidence  by  the  respective  parties,  and  judgment- 
creditors  referred  to  in  the  petition  herein,  upon  the  following 
questions,  viz. : 

1.  Did  the  sheriff  sell  on  all  the  executions,  referred  to  in  the 
petition  herein,  at  once? 

2.  Did  he  sell  on  each  separately?  \_and  so  on.] 

That  any  of  the  parties,  or  of  said  judgment-creditors  may  take 
evidence  before  said  referee  on  two  days'  notice  in  writing, 
served  on  the  attorneys  for  the  other  parties,  or  judgment- 
creditors. 

That  this  motion  may  be  brought  on  before  Mr.  Justice  B., 
at  ,  in  the  city  of  ,  on  the  report  of  said  referee, 

and  the  testimony  taken  by  him,  by  any  party,  or  judgment- 
creditor,  on  two  days'  notice  in  writing  to  be  served  on  the  atto^ 
neys  of  the  other  parties,  and  said  judgment-creditors. 


FORM  No.  1343. 
Direction  to  give  third  persons  notice. 

That  said  referee  give  days'  notice  of  hearing  to  all  per- 

sons  [^describing  them'],  to  be  served  personally,  if  practicable, 
and  otherwise  such  notice  to  be  served  by  mail.^* 

FORM  No.  1344. 
Regulating  notice  of  hearing  and  to  speed  reference. 
That  said  referee  proceed  on   [two]   days'  notice  from  either 
party,  and  from  day  to  day  thereafter,  unless  otherwise  expressly 
ordered  by  him  for  cause  shown.^^ 

T4  See    Matter    of   Youngs,    5    Abb.  specified  notice  of  hearing.    Stubbs  i . 

N.  C.  346,  and  note.  Ripley,    39    Hun,    620;    appeal    dis- 

75  The   court   has   power   to   direct  missed,  102  N.  Y.  734.     See  note  78, 

that   the    reference    proceed    upon    v  post. 
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FORM  No.  1345. 
Leave  to  object  to  evidence  after  report. 
That  either  party   be   at   liberty  on   the   coming   in   of   said 
referee's  report  to  object  to  the  relevancy  or  admissibility  of  all 
or  any  portion  of  the  proof. 

FORM  No.  1346. 
Leave  to  apply  for  further  direction. 

That  in  case  question  shall  arise  concerning  any  documents, 
and  as  to  whether  the  [petitioners]  herein,  or  their  counsel,  are 
entitled  thereto,  either  party  may,  upon  notice,  move  for  a  fur- 
ther order,  referring  the  question  to  said  E.  F.,  Esq.,  for  report 
thereon,  for  the  information  and  advice  of  this  court. 

And  it  is  further  oedeked,  that  either  party  hereto  may,  vs^hen- 
ever  so  advised  [but  before  final  order  on  the  report  of  said 
referee],  apply  to  the  court,  at  the  foot  of  this  order,  concerning 
anything  not  disposed  of  hereby,  concerning  any  controversy  or 
question  to  arise. 

FORM  No.  1347. 
Payment  of  referee's  fees. 

That  the  fees  of  the  referee  on  such  reference  be  paid  by  the 
party  receiving  the  report,  and  be  then  subject  to  the  order  of 
this  court  on  the  final  determination  of  this  motion. 

FORM  No.  1348. 
Fees  to  be  paid  from  day  to  day. 

The  said  referee  need  not  proceed  with  said  reference  unless 
he  is  paid  by  the  plaintiff  and  defendant  or  one  of  them  for  each 
day  in  advance,  and  the  fees  of  the  referee  may  be  ordered  to 
be  paid  by  this  court  ultimately  as  to  the  court  seems  proper  and 
just  and  this  provision  is  inserted  by  consent  of  said  parties. 

FORM  No.  1349. 
Notice  of  hearing  before  referee.Te 
[Title  of  court  and  cause.] 

Please  take  notice,  that  the  hearing  herein  [^f  not  a  trial  of  the 

issues,  add:  under  the  reference  ordered  on  the  day    of 

,19     -;—or  say:  that  the  examination,   etc.,   concisely 

indicating  the  suhjecf]  will  be  brought  on  or  before  E.  E.,  Esq., 

the  referee  appointed  at  his  oiBce,  No.  street,  in  the 

76  See  referee's  summons,  Form  No.  1352 ;  also,  see  notes  to  next  Form. 
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city'^^  of  ,  on  tbe  day  of  ,  next,  at 

o'clock  in  the  noon. 

[Date.'l  ^Signature  and  office  address  of], 

[Address]  To  ,  Attorney  for 

Attorney  for 

FORM  No.  1350. 
Subpoena  to  attend  before  referee.78 

[Same  as  on  the  trial  of  the  issues,  except  that  if  the  came  is 
a  special  proceeding,  not  an  action,  the  subpoena  must  he  issued 
under  the  hand  of  the  refereeP  If  there  is  doubt,  tahe  the  usual 
form  of  court  subpcena  and  get  the  referee  to  sign  it  with  his 
official  addition  beneath  the  teste.] 

FORM  No.  1351. 
Oath  of  referee  on  special  referenceso  other  than  to  make  partition  and 

admeasure  dower.si 

[Title  of  court  and  cau^e.] 

[Venue.] 

E.  F.,  the  referee  appointed  herein  by  order  bearing  date  the 

day  of  ,  19     ,  being  duly  sworn,  says:  That  he  will 

faithfully  and  fairly  hear  [and  determine]  the  questions  referred 

to  him,^  and  make  a  just  and  true  report  according  to  the  best 

of  his  understanding. 

[Jurat.]  [Signature.] 

77  See   Matter   of   Youngs,   5    Abb.      reasonable    notice.      Bernie   v.  Van- 
N.  C.  346,  and  note.  dever,    16    Ark.    616.     See   note  75, 

78  A    referee,    whether    official    or      supra. 

special,  and  whether  he  has  to  try  a  79  People  eoo  rel.  Jacobs  v.  Ball,  37 

matter  or  report  thereon,  has  power,  Hun,    245;    N.    Y.    Code    Civ.   Pro,, 

subject  to  the  control  of  the  court,  to  §§   854,  859. 

peremptorily   appoint  a   day  for   the  80  N.  Y.  Code  Civ.  Pro.,  §  1016,  and 

hearing    of    the    same.       Wenlock    v.  see    notes    to    Form    in    chapter   on 

River  Dee  Co.,  53  L.  J.  Rep.,  Q.  B.  Trials.       Waiver   of    oath   must  be 

Div.  208,  49  L.  T.  Rep.    (N.  S.)   617,  noted   in   the   minutes.     Flannery  t. 

32  Wkly.  Rep.  220.  Sahagian,  134  N.  Y.  85. 

It  is  the  practice  for  the  parties  to  81  For  these  purposes  the  Form  is. 

agree  on  a  time;   or,  the  one  prose-  different.      See  N.  Y.  Code  Civ.  Pro., 

cuting  the  reference  may  get  the  ref-  §  1550    (partition),  §   1608   (dower), 

eree  to  fix  the  time    (writing  is  not  And  in  special  proceedings  a  special 

essential  to  fix  it;  Sage  v.  Mosher,  17  oath    is    often    required. 

How.  Pr.  367 )  and  notify  the  adverse  82  If  the   reference   is   not  for  the 

party   in  priting.      If   the  length  of  hearing    and    determination    of   any 

notice    is   not   prescribed   by   statute  question,  or  imposes  other  duties,  add 

or  the  court,  the  party  is  entitled  to  or  substitute  a  concise  indication  of  it. 
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FORM  No.  1352. 
Summons  by  refeiee  to  appear  personally. 

[Title  of  court  and  cause.] 

Pursuant  to  an  order  of  reference  herein  entered  the 
day  of  ,  19 .  . ,  I,  the  undersigned  referee  therein  ap- 

pointed, summon  you  to  appear  before  me   at  my  office,   No. 
street,  in  the  city  of  ,  on  the  day  of 

next,  at  o'clock  in  the  noon,  to  attend  a  hearing 

before  me  of  the  matters  so  referred.  And  I  direct  that  this 
summons  be  served  at  least  days  previous  to  the  return  day 

thereof.^* 

[Date.]  [Signature  of], 

[Address]  To  .  Eeferee. 

Undebwbiting  :  [state  ohject  concisely,  for  instance,  in  fore- 
closure, to  compute  amount  due.] 

To  ascertain  and  compute  the  amount  due  on  the  bond  men- 
tioned in  the  complaint. 

[Or,  on  reference  as  to  surplus  moneys,  thus:] 

To  ascertain  the  validity  of  the  claim  of  the  defendant  W.  X. 
to  the  surplus  moneys  arising  on  the  sale  of  the  mortgaged  prem- 
ises mentioned  in  the  complaint  in  this  cause,  and  the  amount 
which  is  due  to  any  other  person  vphich  is  a  lien  upon  such  surplus 
moneys,  and  to  ascertain  the  priorities  of  the  several  liena 
thereon. 

[Signature  of], 

Referee. 
FORM  No.  1353. 
Order  that  books  and  papers  be  deposited  with  referee  before  accounting. 

At  a  Special  Term  [etc.,  as  in 
Form  820,  p.  1174]. 
[Title  of  cause.] 

On  reading  and  filing  the  affidavit  of  A.  B.,  the  plaintiff  [or, 
on  the  petition  of  C.  D. —  or,  on  the  certificate  of  the  referee] 
herein,  dated  the  day  of  ,  19     ,  and  after  hearing 

A.  T.,  of  counsel  for  the  plaintiff,  and  Z.  T.  [or,  no  one  appear- 
ing], for  the  defendant  [and  on  proof  of  due  service  of  notice 
of  this  motion].  Now,  on  motion  of  A.  T.,  attorney  for 
plaintiff : 

83  Instead  of  a  referee's  summons,  usual  ex;cept  in  equity  causes,  and 
notice  of  the  hearing  may  be  given,  where  personal  attendance  is  re- 
as  in  Form   1349;    and   this-  is  now      quired. 
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Ordeeed,  that  the  defendant  Y.  Z.  within  [four]  days  after 
personal  service  hereof,  on  said  defendant,  or  on  his  attorney, 
produce  before  the  said  referee,  under  oath,  all  [here  specify  the 
writings']  in  his  custody  or  power,  relating  to  the  matters  in 
question.^* 

Enter :  [signature  of  judge  by  initials  of  name  and  title,\ 

FORM  No.  1354. 
Notice  of  election  to  terminate  reference.85 

[Title  of  court  and  cau^e.] 

Please,  take  notice  that  the  [defendant]  elects  to  and  does  end 
the  reference  heretofore  ordered  herein  to  [name  of  referee.] 

Dated  ,19     .  , 

Attorney  for   [defendant]. 

To , 

Attorney  for  [plaintiff]. 


FORM  No.  1355. 
Notice  of  bringing  on  motion  after  reference.86 

[Title  of  court  and  cav^e.] 

Please  take  notice,  that  on  the  report  of  E.  P.,  Esq.,  referee, 

filed  herein  on  the            day  of  ,  19     ,  a  copy  of  which 
is  hereto  annexed,  and  on  [specify  all  the  papers  before  the  court 

84  Where  the  referee  is  appointed  by  an  attorney  to  pay  over  money,  or  to 
the  court,  and  himself  makes  the  effect  a  substitution  of  attorneys,  is 
order,  he  has  now  power  in  some  not  within  the  section.  Bennett  v. 
eases  to  proceed  for  contempt  with-  Pitman,  48  Hun,  612,  21  Abb.  N.  C. 
out  application  to  the  court.  N.  Y.  238 ;  Doyle  v.  Mayor,  26  Misc.  61,  56 
Code  Civ.  Pro.,  §  2272.    People  ex  rel.  N.  Y.  Supp.  441. 

V.  Miller,  9  Misc.   1,  29  N.  Y.  Supp.  Attorneys  may  orally  stipulate  be- 

305.     Otherwise   formerly.     Edw.   on  fore  the  referee  as  to  time  of  final 

Ref.  40.  submission.     Sproull  v.   Star  Co.,  45 

85  Under  Code  Civ.  Pro.,  §  1019.  App.  Div.  575,  61  N.  Y.  Supp.  404,  7 
If  the  referee  fails  to  file  or  deliver  Anno.  Cas.   172. 

his  report  within  sixty  days  after  86  An  ex  parte  order  of  confirmation 
final  submission,  either  party  may  is  improper.  Sproull  v.  Star  Co.,  27 
serve  the  notice  and  the  reference  is  Misc.  27,  56  N.  Y.  Supp.  1001. 
thereby  terminated.  If  the  proceeding  is  not  in  an  ac- 
A  reference  to  take  the  account  of  tion,  and  the  reference  is  not  to  de- 
an assignee  for  benefit  of  creditors  termine,  the  remedy  is  not  to  We 
may  be  thus  terminated  by  notice.  exceptions,  but  to  oppose  the  motion 
Matter  of  Venable,  111  App.  Div.  508,  when  brought  on  upon  the  report. 
97  N.  Y.  Supp.  938,  A  reference  to  Matter  of  Steinert,  24  Hun,  246.  bee, 
take  proof  in  a  proceeding  to  compel  also,  notes  imder  Form  1357. 
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upon  the  original  hearing  of  the  motion^  the  adjourned  hearing 
of  the  motion  for  [a  perpetual  stay]  will  be  had  at  a  Special 
Term  of  this  court  on  the  of  j  19     ,  at  the  opening 

of  the  court,  or  as  soon  thereafter  as  counsel  can  be  heard,  and  an 
application  made,  on  behalf  of  the  [defendant],  that  the  motion 
be  [denied],  and  for  such  other  or  further  relief  as  to  the  court 
may  seem  fit. 

[Date.]  [Signature  and  office  address  o/], 

[Address]  To  ,  Attorney  for 

Attorney  for 

FORM  No.  1356. 

Report  of  refeiee  of  testimony  and  opinion  on  question  aiising  on  motion 

(contempt).87 

[Title  of  court  and  cav^e.] 
To  the  Court  of 

The  undersigned  R.  F.,  the  referee  named  in  an  order  of  this 
court,  a  copy  of  which  is  hereto  attached  [or,  entered  herein  the 
day  of  ,  19     ],  respectfully  reports: 

I.  That  in  pursuance  of  said  order  the  parties  by  their  attor- 
neys and  counsel,  appeared  before  me  and  gave  the  evidence 
hereto  attached,  marked  "A,"  and  which  is  all  the  evidence 
adduced  before  me,**  and  is  hereby  reported  to  the  court. 

II.  That  it  is  my  opinion,  based  on  said  evidence  [and  the 
affidavits  submitted  to  the  court  upon  this  motion],*^  that  the 
injunction  issued  in  this  action  was  violated  by  the  defendants 
in  continuing  to  remove  the  earth  from  the  plaintiff's  premises 
after  the  service  of  the  said  injunction  upon  the  defendants. 

III.  That  in  my  opinion,  based  on  said  evidence,  the  plain- 
tiff suffered  damages  to  the  amount  of  dollars  on  account 

87  A  reference  upon  a  controverted  Supp.  830,  4  Anno.  Cas.  136.     If  the 

question  arising  upon  a  motion  does  referee's  opinion  is   sought   it  would 

not  supersede  the  affidavits  submitted  seem  to  follow  that  it  should  be  also 

upon  the  motion;  they  remain  before  based  upon  the  affidavits.     Compare, 

the  court.    The  reference  merely  gives  however,  Fenlon  v.  Dempsey,  21  Abb. 

opportunity  for  cross-examination  of  N.    C.  291;    another   decision,   22   id. 

affiants,    and    introduction    of    addi-  114. 

tional  testimony.    Woodward  v.  Mus-  88  Story  v.  Livingston,  13  Pet.  359. 

grave,   14  App.  Div.   291,   43   N.   Y.  89  See  the  second  preceding  note. 
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of  the   removal   of   said'  earth   after   the  service    of    the    said 
injunction. 

All  of  which  is  respectfully  submitted. 

[Date.]  [Signature  of], 

Fees,  $         ,  paid.  Eeferee. 

[Annex  the  testimony.] 

[Pile,  with  testimony  signed  hy  the  witnesses;^  serve  notice 
thai  the  report  has  been  filed  on  all  who  have  appeared.] 

FORM  No.  1357. 

Exceptions  to  referee's  report  on  special  question  9i  (assessing  damages  on 
injunction  undertaking). 

[Title  of  court  and  cause.] 

The  plaintiff  herein  [or  other  party  to  the  undertaking  wlio 
excepts  to  the  report]  herfehy  excepts  to  the  report  of  R.  F.,  Esq., 
referee,  filed  the  day  of  ,  19     ,  as  follows: 

1.  To  the  conclusion  of  [law]  of  said  referee,  wherein  he  finds 
[stating  it], 

2.  To  the  refusal  of  said  referee  to  find,  as  a  matter  of  [fact], 
that  [stating  it]. 

3.  That  said  report  [or  specify  part]  was  founded  upon  illegal 
evidence,  to  wit  [indicating  it],  which  said  referee  received 
against  [plaintiff's]  objection.®^ 

[Date.]  [Signature  and  office  address  of], 

Attorney  for 

[File,  and  serve  copy  on  attorney  for  party  filing  the  report.] 

90  Pope  V.  Perault,  22  Hun,  468 ;  In  a  reference  to  take  testimony  and 
Nat.  State  Bank  v.  Hibbard,  45  How.  report  (with  or  without  opinion) 
Pr.  280;  Bowne  v.  Leveridge,  2  concerning  facts  in  dispute  upon  a 
Monthly  L.  Bui.  87.  motion  pending  before  the  court,  no 

This  ia  not  necessary  on  the  trial  exceptions     are    necessary;     the    ac- 

of  the  issues  in  an  action,  or  on  com-  curacy  of  the  referee's  recommenda- 

puting  the  amount  due  in  foreclosure.  tions   is   presented  upon  the  hearing 

N.  Y.  Gen.  Kules  No.  30.  upon  the  notice  bringing  on  the  mo- 

91  Under  N.  Y.  Gen.  Rules  No.  30,  tion  which  is  necessary  to  again  bring 
the  report  (in  references  other  than  the  motion  before  the  court.  Martin 
for  the  trial  of  issues  or  to  compute  v.  Hodges,  45  Hun,  38:  Frost  V. 
amount  in  foreclosure)  stands  con-  Reinach,  40  Misc.  412,  81  N.  Y.  Supp. 
firmed  unless  exceptions  are  filed  and  246;  Doremus  r.  Doremus,  76  Hun, 
served  within  eight  days  after  service  337,  27  N.  Y.  Supp.  1039;  Winfield 
of  notice  of  the  filing.  v.  Staeom,  40  App.  Div.  95,  57  N.  i- 

Exceptions  to  the  report  must  be  Supp.    563.       Compare    Rovniaek   v. 

filed   upon   reference   to   assess   dam-  Kossalko,  61  App.  Div.  486,  70  N.  Y. 

ages.    Bates  v.  Hobrook,  41  Misc.  129,  Supp.  36. 

83  N.  Y.  Supp.  929    (after  appeal  to  92  To  review  the  admission  of  testi- 

Court  of  Appeals).  mony  taken  by  a  referee. .(on  a  refer- 
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FORM  No.  1358. 
Notice  of  motion  to  overrule  exceptions  and  to  confirm  referee's  report.^s 

[Title  of  court  and  action.] 

Please  take  notice,  that  upon  the  report  of  K.  F.,  Esq.,  referee 

herein  under  the  order  of  this  court  entered  the  day  of 

,  19     ,  which  report  was  filed  on  the  day  of 

,   19     ,  and  on   [mentioning  any  other  papers],,  the 

undersigned  will  move  this  court  at  a  Special  Term,"*  to  be  held 

at  the  County  Court  House   [or,  the  City  Hall],  in  the  city  of 

,  on  the  day  of  ,  19     ,  at  o'clock  in 

the  noon,  or  as  soon  thereafter  as  counsel  can  be  heard  for 

an  order  overruling  the  exceptions  to  said  report  filed  herein  by 

the  [defendant  Y.  Z.]  and  confirming  said  report  [and  here  may 

add  any  other  relief  desired],  with  costs  of  this  motion. 

[Date.]  [Signature  and  office  address  of], 

[Address]  To  ,  Attorney  for 

Attorney  for 

FORM  No.  1359. 
Order  on  motion  to  confirm  report.95 

At  a  Special  Term  [etc.,  a^  in 
Form  820,  p.  11Y4]. 
[Title  of  the  cause.] 

The  motion  of  the  plaintiff  to  overrule  the  exceptions  of  the 
defendant  and  to  confirm  the  report  of  the  referee  herein  filed  on 
the  day  of  ,   19     ,  having  come  on  for  argu- 

ment; now  upon   [stating  all  the  papers  before  the  court]   and 

enee  other  than  of  an  issue  arising  on  Serve  on  all  parties  appearing  and 

the    pleadings),     the     party     should  adversely  interested.     Where,  by  the 

specify  as  a  part  of  his  exceptions  to  interlocutory    judgment,    the    action 

the  report  that  it  was  founded  upon  was  dismissed  as  to  a  defendant,  no 

illegal  testimony,  and  the  referee  had  notice   to   him   is  necessary.     Jewett 

improperly    overruled    his    objection.  v.    Schmidt,    108    App.    Div.    322,    95 

Brown  v.  Mayor,  etc.,  of  New  York,  N.  Y.  Supp.  631. 

9  Hun,  587,  595.  94  Motion  to  confirm  a  report  is  to 
93  Notice  of  motion  to  confirm  the  be  made  at  Special  Term,  even  thougli 
report  and  for  final  relief  thereon  is  the  reference  was  ordered  by  the  Ap- 
not  to  be  given  until  after  exceptions  pellate  Division  to  correct  an  error 
have  been  filed.  If  no  exceptions  are  for  which  they  modified  a  judgment 
filed  within  eight  days  after  notice  of  brought  before  them  on  appeal, 
filing,  no  motion  to  confirm  is  proper,  Gautier  v.  Douglas  Mfg.  Co.,  39  Hun, 
but  upon  due  proof  of  filing  report,  642.  But  the  Appellate  Division  has 
notice  of  filing,  and  certificate  from  power  to  confirm  it.  Tracy  v.  Tal- 
clerk  of  no  exceptions  being  filed,  an  madge,  1  Abb.  Pr.  460. 
ex  parte  order  confirming  the  report  95  For  another  Form  confirming  re- 
should  be  entered.  James  v.  Horn,  19  port  of  referee  under  original  peti- 
App.  Div.  259,  46  N.  Y.  Supp.   187.  tion,  see  Volume  I,  p.  337. 
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after  reading  said  report  [and  the  evidence  taken  by  said  referee, 
may  add,  and  his  opinion  therewith  filed,  and],  after  hearing  A, 
T.,  of  counsel  for  the  plaintiff,  and  T.  Z.,  of  counsel  for  defend- 
ant in  opposition,  now,  on  motion  of  A.  T.,  attorney  for 
plaintiff : 

Ordered,  that  the  exceptions  of  the  defendants  to  the  report 
of  the  referee  herein  be  and  the  same  hereby  are  *  overruled, 
and  that  the  said  report  be,  and  the  same  is  hereby  in  all  things 
confirmed,  and  that  [^staie  principal  relief  according  to  the  case.] 

Enter:  [^signature  of  judge  hy  initials  of  name  and  title.] 

FORM  No.  1360. 
Order  sustaining  exceptions  to  referee's  report. 

\^As  above,  substituting  for  the  words  following  the  *:]  sus- 
tained, and  the  motion  to  confirm  said  report  is  denied  with  $10 
costs  to  the  ,   [that  said  report  and  order  of  reference 

are  hereby  vacated  and  set  aside]  and  that  [continue  with  any 
relief  granted.^ 


INTBELOCUTOEY   PEOCEEDINGS, Xlll.    SET-OFF.  1603 

ARTICLE  XIII. 

Set-opp  on  Motion. 

rOEMS. 

1361.  Order  to  show  cause  why  costs       1362.  Order   setting-off  costs   against 
should  not  be  set-off  against  each  other, 

each  other. 

FORM  No.  1361. 
Order  to  show  cause  why  costs  should  not  be  set-off  against  each  other.96 
[Title  of  court  and  cause.] 

On  the  annexed  af&davit  of  A.  B.,  and  on  the  order  made 
herein  upon  the  day  of  >  19     ,  and  upon  the  judg- 

ment roll  filed  herein  upon  the  day  of  ,  19     ,  let 

the  plaintiff  or  his  attorney  show  cause  at  a  Special  Term  of  this 
court,  to  be  held  at  the  in  the  city  of  ,  on  the 

day  of  ,  19     ,  or  as  soon  thereafter  as  counsel  can  be 

heard,  why  the  costs  awarded  to  the  plaintiff  by  said  order 
made  on  ,   19     ,  shoiild  not  be  set-off  against  the  costs 

awarded  to  the  defendants  by  the  order  made  on  the  day  of 

,19     ,  or  against  an  equal  amount  of  the  costs  remaining 
unpaid  on  the  judgment  entered  herein  on  the  day  of  , 

19  ,  and  why  the  defendants  should  not  have  such  other  and 
further  relief  as  may  be  just  [and  why  the  execution  issued  to 
the  sheriff  of  the  county  of  ISTew  York,  to  enforce  the  collection 
of  the  costs  awarded  by  said  order,  made  ,  19     ,  should 

not  be  vacated]. 

All  proceedings  upon  the  part  of  said  sheriff  under  said  execu- 
tion, and  all  proceedings  on  the  part  of  the  plaintiff  and  his 
attorney  for  the  enforcement  of  any  costs  whatever  under  any 

9«  Will  not  be  allowed  if  the  result  N.    C.   349,   rev'g  id.   20 ;    Hopper   v. 

would    destroy    the    attorney's    lien.  Ersler,  1  N.  Y.  Anno.  Cas.  192. 

Smith  V,  Cayuga  Lake   Cement   Co.,  The  defendant  cannot  base  its  ap- 

107  App.  Div.  524,  95   N.  Y.   Supp.  plication   upon   the  costs  in  a  judg- 

236;  Barry  v.  Third  Ave.  R.  Co.,  87  ment  in  favor  of  a  third  person,  and 

App.  Div.  543,  84  N.  Y.  Supp.  830.  not  assigned  to  it  until  after  motion 

See,  also,  Roediger  v.  Simmons,  2  made.     Tanzsheim  v.   Brooklyn,   etc., 

Abb.  N.  C.  279;   Hudson  v.  Gutten-  R.  Co.,  106  App.  Div.  233,  94  N.  Y. 

berg,  9  Abb.   N.    C.   415;    Dingee   v.  Supp.  534. 

Shears,    29    Hun,    210;    Tunstall    v.  An  assignee  of  a  judgment  does  not 

Winton,  31  id.  219,  aff'd,   96  N.   Y.  take  it  subject  to  a  set-off  of  a  judg- 

660;  Bulkley  v.  Back,  54  N.  Y.  Super.  ment   subsequently  recovered  against 

Ct.  300;  Smith  ».  Chenoweth,  18  Abb.  the   assignor.-    Jaeger  v.  Koenig,   33 

Misc.  82,  67  N,  Y.  Supp.  172. 
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orders  in  this  action,  are  hereby  stayed  until  the  entry  of  an 
order  on  the  decision  of  this  motion.  Service  hereof  this  day 
shall  be  deemed  sufficient. 

[Date.]  [Signature  of  judge  and  initials  of  title.] 

FORM  No.  1362. 
Ordei  setting-ofi  costs  against  each  othei.^ 

[Title    {court   order)    and  recitals,   according   to   the   case;  see 
Form  820,  p.  1174.] 

Oedebed,  that  said  motion  be  and  the  same  is  hereby  granted, 
and  the  sum  of  dollars  costs    [indicating  what,  as  thus] 

taxed  by  the  clerk  of  this  court  as  awarded  to  defendant  against 
plaintiff  by  the  order  of  the  court  entered  herein  on  the 
day  of  ,  19     ,  be  and  the  same  are  hereby  set  off  against 

an  equal  amount  of  the  general  costs  of  this  action  awarded  to 
plaintiff  against  defendant  upon  the  trial  hereof,  as  taxed  by  the 
clerk  of  this  court  on  the  day  of  ,  19     ,  and  to 

that  extent  the  said  costs  be  deemed  paid  and  satisfied.     [If  judg- 
ment has  been  docheted,  may  add:  and  it  is  further  ordered  that 
the  clerk  of  this  court  make  the  jiroper  correction  on  the  docket 
of  this  court  by  reducing  said  judgment  to  the  sum  of 
dollars.] 

Enter:   [signature  of  judge  by  initials  of  name  and  title.] 

97  The  court,  in  its  discretion,  may      set  off  one  judgment  against  another. 

De  Camp  v.  Thompson,  159  N.  Y.  444. 


INTEELOCUTOEY   PROCEEDINGS. XIV.    STAY.  1605 

ARTICLE  XIV. 

Stay  of  Proceedings  in  Useless  or  Vexatious  Actions. 

[For  rules  applicable  to  stays  generally,  see  Volume  I,  p.  412.  For  pro- 
ceedings for  stay  in  order  to  apply  for  removal  of  cause,  see  Volume  11,  pp. 
1738-1744]. 

FORMS. 

1363.  Affidavit  to  stay  proceedings  in      1365.  Order  staying  proceedings  until 

the   cause   until   after   deter-  costs    of    former    cause    are 

mination  of  another  cause.  paid. 

1364.  Order  thereon. 

FORM  No.  1363. 

Affidavit  to  stay  proceedings  in  the  cause  until  after  determination  of  another 

caiise.98 

[Title  of  court  and  catise.] 

[Venue.'] 

Z.  T.,  being  duly  sworn,  says: 

I.  I  am  the  defendant's  attorney. 

II.  This  action  was  commenced  [here  concisely  state  the 
history  and  condition  of  the  cause,  indicating  all  the  parties,  it 
usually  being  necessary  to  refer  to  the  pleadings  on  file,  or  to 
annex  copies,  and  show  also  ivhere  and  how  soon  the  action  can 
he  tried,  and  the  attorneys'  nam.es  and  addresses]. 

III.  On  the  day  of  ,  19  ,  the  defendant  above 
named  commenced  an  action  against  this  plaintiff  in  the 

_  98  This  application  should  be  made  Tr.  Co.,  109  App.  Div.  596,  96  N.  Y. 

in  the  cause  which  it   is   sought   to  Supp.  314. 

stay.    Purdy  v.  Baker,  92  App.  Div.  The    general    test    is    whether    the 

242,  86  N.  Y.   Supp.   1065.     If  both  subject  is  the  same  in  such  sense  that 

actions  are  in  the  same  court,  how-  when  decided  there  will  be  a  judicial 

ever,  there  is  power  in  the  court  to  estoppel  of  the  parties  in  the  other 

order  a  stay  of  one  action  upon  an  suit.       Sammons    v.    Parkhurst,     46 

application  made  in  the  other,  if  the  Misc.  128,  93  N.  Y.  Supp.  1063;  Jones 

former  be  an  equitable  action  involv-  v.  Leopold,  95  App.  Div.  504,  88  N.  Y. 

ing  injunction  against  the  other  liti-  Supp.    568 ;    Ogden    v.    Pioneer    Iron 

gation  as  a  part  of  the  relief.     See  Works,  91  App.  Div.   394,   86  N.  Y. 

Belasco  Co.  v.  Klaw,  98  App.  Div.  74,  Supp.  955.     It  is  not  essential  that 

90  N.  Y.    Supp.   593 ;    Delahunty   v.  the  one  should  be  such  as  to  be  plead- 

Canfleld,  106  App.  Div.  386,  94  N.  Y.  able  in  abatement  in  the  other.    Hurd 

Supp.  8l5.  V.  Moiles,  28  Fed.  Rep.  897   (holding 

As  to  the  necessary  identity  of  the  that   pendency   of  bill   to   redeem    is 

causes,  see  Sorley  v.  Brewer,  18  How.  ground   for   stay   of   subsequent   suit 

Pr.  509;  City  of  New  York  v.  Interb.  to    foreclose)  ;     s.    p.,    Matthews    v. 

ShafTer,  19  Wkly.  Dig.  456. 
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Court    [here  state  concisely  the  history  and  condition  of,  and 
parties  to,  the  other  cause  in  the  same  way']. 

IV.  The  issues  in  the  last  mentioned  action  involve  the  same 
questions  as  those  involved  in  the  issues  in  this  action  [state 
issues  sufficiently  to  show  how,  and  add  any  other  circumstances 
favoring  the  application,  as  thus:  That  the  issues  in  said  other 
action  give  the  defendant  in  this  action,  being  the  plaintiff  in 
that  action,  the  benefit  of  a  jury  trial  in  that  action,  and  he 
clairas  that  he  is  entitled  to  such  trial.] 

V.  N"o  previous  application  for  such  an  order  as  this  has  been 
made  in  this  action;  [but  on  or  about  the  day  of  , 
19  ,  this  defendant  applied  to  the  said  Court  in  said 
other  action  for  an  order  staying  the  trial  of  this  action,  and  the 
motion  was  denied  on  the  ground  that  the  stay  could  only  be 
granted  in  the  action  sought  to  be  stayed.] 

[Jurat.']  [Signature.] 

FORM  No.  1364. 
Older  staying  proceedings  in  the  cause  until  determination  of  another  cause. 
[Title  {court  order)  and  recitals,  according  to  the  case;  see  Form 
820,  p.  1174.] 

Oedeeed,  that  said  motion  be,  and  the  same  hereby  is  in  all 
respects  granted,  and  that  this  action  and  all  proceedings  herein, 
on  the  part  of  the  plaintiff  and  his  attorneys,  be  and  the  same 
hereby  are  stayed  until  [the  trial  and  entry  of  final  judgment''] 
in  the  action  novsr  pending  in  Court  of  ,  in 

which  the  defendant  above  named  is  plaintiff,  and  the  plaintiff 
above  named  and  are  defendants. 

[Signature  and  title  of  presiding  judge.] 

Enter:   [signature  of  judge  by  initials  of  name  and  title.] 

99  It  is  the  usual  practice  to  express  plated,  leaving  it  to  the  court  on  a 

the  stay  thus,  though  there  is  some  future    application    if    necessary   to 

ambiguity   in  the  term   "  final   judg-  qualify  the  direction, 

ment,"  it  being  in  some  cases  under-  For   other   Forms,   see  ConsoUDA- 

stood  to  extend  to  judgment  on  appeal  TlON,  pp.  1522,  1523. 

to   the   court   of   last   resort   if   such  In   Hodges   v.    Pingree,   108  Mass. 

appeal     be     taken     (see     Volume     I,  585,  where  the  order  for  stay  in  an 

p.  417)  ;  but  as  the  stay  is  subject  to  action  at  law,  was  merely  "to  abide 

further  order  of  the  court  to  be  made  decision   in  "   a  suit  in  equity,  held 

on  an  application  founded   on   inter-  that  on  verdict,  and  order  thereon  for 

vening  facts,  unanticipated  delay,  or  an   account,   in   the   equity  suit,  the 

other  new  matter,  it  is  usually  deemed  action  at  law  could  proceed  without 

sufficient  that  the  order  for  the  stay  awaiting   final   decree   in  the  equity 

should   indicate   that   a  trial   on  the  suit, 
merits  and  final  judgment  is  contem- 
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FORM  No.  1365. 
Order  staying  proceedings  until  costs  of  former  cause  are  paid.i 

[Title  {court  order)  and  recitals,  according  to  the  case;  see  Form 
820,  p.  1174.] 

Oedeked,  that  said  motion  be  and  the  same  is  hereby  granted 
w-ith  ten  dollars  costs,    [to  be  paid  to  by  per- 

sonally, by  reason  of  his  misconduct  and  bad  faith  in  bringing 
this  action],  and  that  all  proceedings  on  the  part  of  the  plaintiff 
in  this  action  be  and  they  hereby  are  stayed  until  the  judgment 
for  dollars  costs  of  the  action  brought  by  said 

against  the  defendant  herein  in  the  Court,  entered  on 

the  day   of  ,    19     ,    and   interest   accrxied   thereon, 

and  the  costs  of  this  motion,  shall  have  been  paid. 

Enter:   [signature  of  judge  hy  initials  of  name  and  title.] 


AETICLE  XV. 

Tendee. 
[See  Payment  into  Court,  p.  1577,  supra.] 

1  Move  at  any  time  before  trial  of  show    assignor's    insolvency ;    that    is 

the  later  action.     Loftus  v.  Straight  sufficiently    established   by   return   of 

L.  Engine  Co.,  Ill  App.  Div.  718,  97  execution  unsatisfied.     Id. 

N.  Y.  Supp.  790.     Compare  Spaulding  An    affidavit    of    merits    should    be 

V.  Am.  Wood  Board  Co.,  58  App.  Div.  submitted  by  the  defendant.     Faulk- 

314,  68  N.  Y.  Supp.  &45.  ner  v.   Cody,   28  Misc.   66,   59   N.   Y. 

The  causes  of  action  do  not  have  Supp.  807. 

to  be  identical;   that  they  are  based  The  motion  must  be  denied  if  the 

on  the  same  contract  or  claim  is  suffi-  judgment  for  costs  is  assigned  to  the 

cient.     Id.     Muratore   v.    Pirkl,    109  defendant  after  motion  made.     Tanz- 

App.  Div.  146,  95  N.  Y.  Supp.  855.  heim  v.   Brooklyn,   etc.,   R.   Co.,    106 

If  the  second  action  is  brought  by  App.  Div.  233,  94  N.  Y.  Supp.  534. 
an    assignee,    it    may    be    useful    to 
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CHAPTER  XIII. 

MEANS    OF    Ev^IDENCB.2 

Abticle        I.  Stipulations  as  to  evidence,  and  admissions. 

II.  Demand  of  admission  and  notice  to  produce. 

III.  Survey. 

IV.  Discovert  and  inspection  of  documents. 
V.  Examination  of  parties  before  trial. 

VI.  Depositions  taken  without  the  State. 

VII.  Examination  within  the  State,  by  consent. 

VIII.  Examination  of  witnesses  conditionally  (de  bene  esse), 

IX.  Compelling  attendance  of  witnesses  at  trial. 

X.  Compelling    attendance    of    witness    under    commissiom 
from  another  State  or  country. 

XI.  Authentication  of  records. 


AETIOLE  I. 

Stipulations  as  to  Evidence^  and  Admissions. 
FORMS. 

1366.  Stipulation  as  to  facts  or  evi-  court  as  a  condition  of  grant- 

dence      for      trial       (general  ing  a  favor. 

Form).  1378.  Stipulation  to  produce  witness, 

1367.  Stipulation  narrowing  issues.  and  documents. 

1368-1376.  Statements  suitable  to  be  1379.  Stipulation  admitting  how  wit- 
inserted  in  the  foregoing  ness,  if  present,  would  testify. 
Forms.  1380.  Agreed  statement  of  facts,  or  of 

1377.  Stipulation     required     by     the  evidence,  for  trial. 

2  As  to  the  use  against  a  party  of  his  testimony  procured  by  other  means, 
see  the  following  authorities.: 

Examination  in  supplementary  proceedings.  Keiley  v.  Dusenbury,  2  Abb. 
N.  C.  360;  Code  Civ.  Pro.,  §  2460. 

—  under  general  assignment  act.  Matter  of  Holbroolc,  99  N.  Y.  539 ;  Matter 
of  Eindskopf,  16  Abb.  N.  C.  316,  n.;  Matter  of  Williinson,  36  Hun,  134. 

In  legislative  investigation.  People  esc  rel.  McDonald  v.  Keeler,  32  Hun, 
563;  rev'd  in  99  N.  Y.  463;  Kilbourn  v.  Thompson,  103  U.  S.  168;  People  v. 
Sharp,  14  N.  E.  Rep.  310,  rev'g  45  Hun,  460,  491;  In  re  Pacific  Ey.  Com.  (Cal., 
1887),  32  Fed.  Rep.  241. 

Investigation  by  municipal  council.  Briggs  v.  Mackellar,  2  Abb.  Pr.  30; 
Briggs  V.  Matsell,"  7(J.  156;  Whitcomb's  Case,  120  Mass.  118,  21  Am.  Rep.  507. 
[In  a  note  to  this  case,  the  case  of  People  v.  Learned,  5  Hun,  626,  was  cited 
as  a  special  case,  wherein  the  legislature  conferred  powers  enabling  the  com- 
mission to  commit  for  contempt.] 

—  by  supervisors.  Faulkner  v.  Morey,  22  Hun,  379  (L.  1858,  chap.  190); 
Matter  of  Pilsbury,  56  How.  Pr.  290  (1  R.  S.,  6th  ed.,  879,  §§  44-48). 

—  by  coroner's  jury.  People  v.  Fitzgerald,  105  N.  Y.  146,  rev'g  43  Hun,  35; 
Code  of  Crim.  Pro.,  §§  773,  774,  777,  etc. 

—  by  search  warrant.  Code  Crim.  Pro.,  §§  791,  792;  People  v.  Noelke,  29 
Hun,  461. 
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FORM  No.  1366. 
Stipulation  as  to  facts  or  evidence  for  trials  (general  Form). 

[Title  of  court  and  cause.l 

The  parties  hereto*  hereby  stipulate  by  their  respective  attor- 
neys that  for  the  purposes  of  the  trial  of  the  above-entitled  action^ 
[if  desired  to  restrict  it  to  one  trial,  say:  for  the  purpose  only  of 
the  trial  about  to  be  had  in  this  action]  *  the  following  facts 
[and  the  due  execution  of  the  following  documents]®  are  admitted 
[or  if  desired  to  make  the  admission  several,  say:  the  following 
admissions  are  made]  : '' 

I.  The  plaintiff  admits,  [eic.]. 

II.  The  defendant  admits  [etc.]. 

[For  other  Forms  see  below,  1368  to  1374.] 
[Date.]  [Signatures  of  attorneys]. 


3  A  stipulation  made  by  the  parties 
or  their  attorneys  with  respect  to  the 
facts  in  a  case  for  the  purpose  of  evi- 
dence, is  general,  and  not  limited  in 
respect  of  time  or  occasion,  but  stands 
in  the  case  for  all  purposes  until  the 
litigation  is  ended,  unless  the  court 
upon  application,  shall  relieve  either 
or  both  parties  from  its  operation. 
Stemmler  v.  Mayor,  179  N.  Y.  473. 
Such  a  stipulation  contained  in  the 
record  of  a  former  trial  may  be 
offered  even  upon  the  argument  in  the 
Court  of  Appeals,  though  not  in  the 
case  upon  the  second  appeal.     Id. 

This  decision  will  illustrate  the 
great  importance  of  confining  the 
stipulation  in  terms  to  the  single 
trial  about  to  be  had. 

And  the  court  may  decline  to  per- 
mit the  party  to  withdraw  from  his 
former  admission.  See  Converse  v. 
Sickles,  16  App.  Div.  49,  44  N.  Y. 
Supp.  1080,  aff'd,  161  N.  Y.  666. 

See  saving  clause  in  Form  1376. 

As  to  the  power  of  the  attorney 
to  stipulate,  and  the  rules  for  con- 
struction of  such  papers,  see  Vol- 
ume I,  p.  431. 


4  If  the  stipulation  affects  the  sub- 
stance of  the  issues,  it  is  the  better 
practice  to  express  it  as  that  of  the 
parties,  though  signed  by  the  attor- 
neys; but  a  stipulation  expressed  as 
by  the  attorneys,  is  doubtless  equally 
valid  for  the  purpose  of  the  cause  in 
which  it  is  made. 

B  Such  a,  stipulation  would  be  bind- 
ing upon  a  second  or  any  subsequent 
trial,  and  a  party  cannot  relieve  him- 
self therefrom  by  notice  of  with- 
drawal. Hcrbst  V.  Vacuum  Oil  Co., 
68  Hun,  222,  22  N.  Y.  Supp.  807,  aff'd, 
143  N.  Y.  671. 

6  A  consent  that  certain  papers  may 
be  read  in  evidence  is  a  consent  that 
they  shall  be  considered  legal  evi- 
dence in  the  case.  Thompson  r. 
Thompson  (Ala.,  Nov.,  1890),  11  L. 
R.  A.  443. 

7  If  an  act  is  stipulated  to  have 
been  done,  the  fair  import  of  the  lan- 
guage is  that  it  was  legally  done  and 
that  whatever  formal  steps  were 
necessary  to  make  such  act  legal  and 
elTective  were  taken.  Waldron  v. 
Ailing,  73  App.  Div.  86,  76  N.  Y. 
Supp.  250. 
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FoEMS  Nos.  1358-1376  —  STATEMENTS  SUITABLE  TO  BE  INSERTED  IN 
THE  FOREGOING  FOKM. 

FORM  No.  1367. 
Stipulation  nartowing  issues.^ 

\_Title  of  court  and  cause.} 

It  is  agreed  that  the  only  question  to  bo  tried  in  this  casi;  i:^ 
Instate  what,  as.']  the  question  as  to  whether  there  is  a  contract 
between  the  plaintiffs  and  the  defendant,  as  alleged  by  the  de- 
fendant, and  that  in  case  the  jury  find  that  there  was  no  such 
contract  the  court  can  direct  a  verdict  for  such  amount  as  is 
proper.  The  court  is  to  submit  that  one  special  fact  to  the  jury, 
and  in  case  the  jury  find  there  was  such  a  contract,  then  counsel 
consent  that  the  amount  to  be  allowed  to  the  defendant  under  the 
contract  may  be  ascertained  either  by  a  reference  or  in  such  other 
way  as  the  court  may  direct. 


FORM  No.  1368. 
Admitting  testimony  taken  on  former  trial 

That  the  evidence  taken  upon  the  previous  trial  of  this  action 
be  read  in  evidence  upon  the  trial  about  to  be  had,  and  that  such 
evidence  may  be  read  from  the  case  on  appeal  to  the  Appellate 
Division  {and  if  intending  to  limit  evidence  to  that  taken  at 
former  triaV]  and  that  no  further  evidence  shall  be  introduced  on 
either  side  outside  of  that  which  is  contained  in  said  case  on 
appeal.® 

FORM  No.  1369. 
Limiting  proof  upon  particular  topic. 
That  upon  the  sale  in  question  in  this  cause  no  representations 
were  made  by  the  receiver,  except  such  as  appear  in  the  printed 
notice  of  conditions  of  sale.-'" 

8  From  Chu  Pawn  v.  Irwin,  82  Hun,  9  From    Ryan   v.    The   Mayor,  154 

607,  31  N.  Y.   Supp.  724,  where  the  N.   Y.   328,   where   it  was  held  that 

court   held   that   the   stipulation   ex-  under  it  either  party  could  read  in 

eluded  the  question  whether  the  con-  evidence   any   portion  of  the  former 

tract  liad  been  induced  by  fraud.  record,  without  regard  to  which  Bide 

The  parties  may  stipulate  so  as  to  had    offered   tiie    evidence   upon   the 

shape  the  facts  upon  which  an  action  former  trial. 

shall  be   determined.     Hine  v.  N.  Y.  10  From   Casey  v.   Leslie,   12  App- 

El.  E.  Co.,  149  N.  Y.  154.  Div.  34,  42  N.  Y.  Supp.  362. 
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FORM  No.  1370. 
Admission  of  details  stated  in  schedule. 

{^Substitution  for- what  follows  the  *  above:} — That  Schedule  A 
hereto  annexed  contains  a  correct  statement  of  all  [the  descend- 
ants of  M.  N.  and  their  various  degrees  of  relationship  —  or, 
all  the  creditors  of  M.  and  the  amounts  respectively  due  to  them] . 

FORM  No.  1371. 
Waiver  of  authentication. 

That  waives  the  proof  of  the  handwriting  of  any 

letter  of  M.  N.,  of  ,  ,  to  .0.  P.,  of 

FORM  No.  1372. 
Admission  of  copy. 

That  the  annexed  is  a  copy  of  the  attachment  mentioned  in 
the  agreement  referred  to  in  the  complaint,  and  may  be  read  in 
evidence  in  lieu  thereof,  and  without  preliminary  proof,  and  that 
said  attachment  was  delivered  to  the  sheriff  of  county,  on 

the  day   of  ,    19     ,    at  a.    m.,    and   that    on 

the  same  day,  but  not  until  after  12  ai.,  said  sheriff  levied  on  the 
property  in  said  agreement  mentioned  under  said  attachment. 

FORM  Wo.  1373. 
Leave  to  read  copy. 

That  the  within  extracts  from  the  statutes  of  ISTew  Jersey  may 
be  read  in  evidence  by  either  party.-'^ 

FORM  No.  1374. 
Leave  to  read  copy;  another  form. 

That  either  party  may  read  in  evidence  from  the  volume  en- 
titled "  Ferry  leases  and  railroad  grants,"  compiled  by  David  T. 
Valentine,  by  orders  of  the  common  council,  in  the  year  1906, 
extracts  from,  or  the  whole  of  any  laws,  agreements,  resolutions 
or  ordinances,  under  which  any  of  the  aforesaid  railroads  were 
originally  constructed  or  authorized  to  be  built,  with  like  effect 
as  if  the  originals  of  any  such  laws  or  ordinances,  resolutions  or 
agreements  were  produced. 

FORM  No.  1375. 
Leave  to  read  from  minutes  or  case. 

That  either  party  may  read  in  evidence  any  portion  of  the 
stenographer's  minutes  [or,  the  printed  case  on  the  former  appeal] 

11  See  note  6  to  Form   1366. 
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in  this  cause  [dr,  in  the  case  of  M.  N.  v.  0.  P. —  or  if  indorsed: 
from  the  within]  and  may  give  in  evidence  any  exhibit  as  printed 
in  said  case  on  appeal  vpith  the  same  force  and  effect  as  though 
the  original  were  produced,  subject,  however,  to  correction  by 
the  production  of  the  original  paper,  and  also  subject  to  any 
objection,  not  merely  formal,  which  might  be  taken  if  the  wit- 
nesses were  produced  to  give  the  testimony  or  the  original  exhibit 
duly  proved  were  itself  produced,  and  reserving  to  each  party 
the  right  to  call  any  of  said  witnesses  or  others,  and  to  put  in 
any  other  or  further  documentary  evidence.^^ 

FORM  No.  1376. 
Saving  clauses. 

But  each  party  [or,  the  ]  reserves  all  objections  and 

exceptions  to  the  admissibility,  relevancy  or  materiality  of  any 
such  fact. 

If  the  cause  is  not  tried  at  the  term,  19     ,  this  entire 

stipulation  is  to  be  absolutely  void. 

FOBM  No.  1377. 
Stipulation  required  by  court  as  a  condition  for  granting  a  favor.i3 

[Title  of  court  and  cause.l 

Whereas  the  above-named  [defendants]  have  applied  to  the 
court  [state  favor  desired,  as:~\  for  a  stay  of  proceedings  of  the 
[plaintiff]  pending  an  appeal  from  the  order  of  this  court  en- 
tered herein  on  the  day  of  ,  19  ,  directing  [state 
tvhati ; 

And  wheeeas,  the  court  as  a  condition  of  granting  such  [stay] 
has  required  that  the  defendants  stipulate  as  hereinafter  provided ; 

Now,  THEEEPOEE,  the  defendants  above  named  jointly  and 
severally  stipulate  [etc.l 

FORM  No.  1378. 
Stipulation  to  produce  a  witness  and  documents.i^ 

[Title  of  court  and  action.] 

The  [defendant]  hereby  stipulates  by  his  attorney,  as  a  condi- 
tion of  the  granting  of  his  application  to  postpone,  that  he  will 

12  Under  such  a  stipulation  a  party  13  A  stipulation  may  be  required 
is  not  entitled  to  read  letters  written  by  the  court  as  a  condition  of  grant- 
by  him  and  containing  declarations,  ing  a  favor,  and  will  be  enforced 
when  on  the  former  trial  the  letters  against  the  party  giving  it.  Hine  v. 
had  been  introduced  by  the  adversary.  N.  Y.  El.  R.  Co.,  149  N.  Y.  154. 
Grant  v.  Pratt  &  Lambert,  87  App.  Uln  White  v.  Harlow,  5  Gray 
Div.  490.  84  N.  Y.  Supp.  983.  (Mass.)  463,  a  stipulation  conditioned 
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produce  the  witness  M.  N.  on  the  day  of  ,  19     , 

[or,  whenever  thereafter  the  trial  shall  be  had],  and  the 
books  of  the  Bank;  and  on  failure  to  produce  the  said 

witness  or  books,  that  the   [plaintiff]   may  then  forthwith  take 
judgment. 

[Date.'l  \_8igmxture  ofl, 

Attorney  for 

FORM  No.  1379. 
Stipulation  admitting  how  witness,  if  present,  would  testify.is 
[Title  of  court  and  cause.'\ 

The  [plaintiff]  hereby  stipulates  to  admit  on  the  trial  of  this 
cause  [or,  for  the  purposes  of  this  trial  only]  that  M.  IN".,  of 
,  if  sworn  as  a  witness  for  defendant  on  such  trial, 
would  testify  that  [stating  facf]. 

And  this  stipulation  may  be  read  on  such  trial  with  the  same 
force  and  effect  as  if  the  said  M.  N.  then  testified  as  a  witness  as 
aforesaid. 

[Date.]  [Signature  o/], 

Attorney  for  plaintiff. 

FORM  No.  1380. 
Agreed  statement  of  facts,  or  of  evidence,  for  trial.isa 

[As  in  Form  1366  to  the  *,  continuing']  the  following  are  the 
facts  [if  desired  to  preclude  other  evidence,  say:  are  all  the  facts] 
in  this  action. 

[If  desired  to  present  what  is  agreed  on,  merely  as  evidence, 
from  which  it  will  remain  to  draiv  conclusions  of  fact,  say]  the 
following  statements  are  to  be  deemed  evidence  [and  are  all  the 
evidence]   in  this  action: 

I.  On  the  part  of  the  plaintiff  [stating  it], 

II.  On  the  part  of  the  defendant  [stating  it]. 

on  the  production  of  a  note  was  held  Abb.    Brief    for    Civil    Jury    Trials, 

satisfied   by    its    production    without  2d  ed.,  Chap.  I. 

putting  it  in  evidence.  I5a  If  prepared  for  use  in  an  action 

15  If  offered  to  obviate  a  proper  de-  in  the  Municipal  Court  of  New  YorI< 

wand  for  adjournment,   the    stipula-  city,  an  affidavit  of  one  of  the  partie? 

tion  in  this  Form  will  not  suffice;  it  must  be  appended  to  the  effect  that 

must  be  framed  to  admit  the  facts  to  the  controversy  is  real,  and  that  the 

which  the  witness  would  testify;    See  submission    is    made    in    good    faith. 

Weinstein  v.  Douglas,  51  Misc.  559. 
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AETIOLE    II. 

Demand  of  Admission  and  Notice  to  Peoduce. 

FOKMS. 

1381.  Notice  requesting  admission  of      1382.  Admission  thereunder, 
documentary    evidence.  1383.  Notice  to  produce. 

FORM  No.  1381. 
Notice  requesting  admission  of  documentary  evidence.is 

[Title  of  court  and  cau^e.] 

Please  take  notice,  that  tlie  undersigned  proposes  to  offer 
in  evidence  upon  the  trial  of  this  cause  the  document  [or,  the 
several  documents]  hereto  annexed  and  exhibited  to  you,  and 
you  are  novs'  requested  to  give  an  admission  in  writing  of  the 
genuineness  of  the  same  [respectively]. 

[Date.]  [Signature  and  office  address  of], 

[Address]  To  ,  Attorney  for 

Attorney  for 

FORM  No.  1383. 
Admission  thereunder.iT 

[Title  of  court  and  cause.] 

I  hereby  make  the  admission  above  requested  [and  where  only 
a  'part  of  several  documents  are  admitted,  add:  so  far  as  relates 
to  the  —  bond  —  annexed,  and  refuse  to  make  any  other  admis- 
sion]. Such  admission  is  limited  to  the  trial  now  about  to  be 
had.-**  [Signature  and  office  address  o/],^' 

[Date.]  Attorney  for 

FORM  No.  1383. 
Notice  to  produce.20 

[Title  of  the  court  and  action.] 
Please  take  notice,  that  you  are  hereby  required  to  produce,  on 

16  Under  N.  Y.  Code  Civ.  Pro.,  Voisin  i'.  Cora.  Mut.  Ins.  Co.,  67  Hun, 
§   735.  385,  22  N.   Y.   Supp.  348;   see,  also, 

17  To  have  the  effect  of  exonerating      notes  to  Form  1366. 

from  costs  of  proving  the  document,  19  If  the  admission  is  signed  by  a 

must  be  served  vrithin  four  days  after  party  not  an  attorney,  it  should  M 

the   request.     N.   Y.   Code   Civ.   Pro.,  proved    or    acknowledged.      See    vol- 

§  735.  ume  I,  p.  1. 

18  If  not  so  limited,  it  will  be  eflfec-  20  Does  not  apply  to  production  ot 
tive     upon     any     subsequent     trial,  paper  in  possession  of  a  third  person. 


MEANS  OF  EVIDENCE. II.    NOTICE  TO  PEODUCE.  1615 

the  trial  of  this  cause^^  [a  certain  —  here  describe  the  document 
sought,  or,  if  there  are  several,  say'],  the  following-described 
documents:  [describe  with  reasonable  certainty ^  as/] 

I.  A  deed  bearing  date  on  or  about  the  day  of  , 
19  ,  and  executed,  or  purporting  to  be  executed,  between  M.  N. 
and  0.  P.,  and  to  convey  a  farm  in  the  town  of  S. 

II.  All  books  of  accounts  kept  by  M.   jST.  in  his  business  at 
,  from  the       day  of  ,  19     ,  to  the       day  of  , 

19  ,  and  containing  entries  relating  to  dealings  between  M.  N. 
and  0.  P. 

III.  Also,  all  letters  [and  telegrams]  written  by  A.  -B.,  the 
above-named  plaintilBf,  to  the  defendant,  between  the  day  of 

,  19     ,  and  the  day  of  ,  19     . 

Also  all  other  documents,  letters,  books,  papers  and  writings 
whatsoever,  in  your  control,  containing  any  entry,  memorandum 
or  other  matter  in  any  wise  relating  to  the  matters  in  question 
in  this  cause.^^ 

In  default  of  their  production  secondary  evidence  of  their 
contents  will  be  offered. 

[Date.]  [Signature  and  office  address  of], 

[Address]  To  ,  Attorney  for 

Attorney  for 

Auten   V.   Jacobs,   21   Misc.    632,    47  quent    circuits.      Gilmore    v.    Wale, 

N.  Y.  Supp.  1119.  Anth.  N'.  P.  87;  Jackson  v.  Shearman, 

Proof  must  be  forthcoming  that  the  6  Johns.  19. 
document  called  for  was  at  one  time  22  This  clause  should  be  made  more 
in  the  possession  or  control  of  the  specific,  if  possible.  Thus,  as  to  let- 
party  served  with  the  notice.  Vogell  ters,  the  notice  should  specify  the 
t).  Eiind,  11  N.  Y.  St.  Rep.  564.  If  persons  between  whom  the  correspond- 
the  party  allows  the  paper  to  leave  ence  sought  for  took  place;  and  if  not 
his  possession,  the  rule  as  to  second-  the  dates  of  each  letter,  at  least  the 
ary  evidence  applies  although  the  period  within  which  the  correspond- 
paper  cannot  now  be  produced  by  him.  ence  took  place. 

Wood  V.  Lawrence,   13   N.  Y.    Supp.  As    to    what    will    be    sufficiently 

441.  specific,  compare  Walden  «.  Davison, 

Oral  notice,  at  the  trial,  is  enough  11  Wend.  65;   Jones  l'.  Edwards,  Mc- 

if  production  refused.     Doyle  v.  Bel-  Clel.  &  Y.  139 ;  France  v.  Lucy,  R.  & 

den,  1  N.  Y.  Supp.  667,  16  N.  Y.  St.  M.  341;  Jacob  v.  Lees,  2  M.  &  R.  33; 

Rep.  899.  Morris  v.  Hannen,  1  Car.  &  M.  29,  2, 

For  authorities  on  the  practice  in  M.  &  R.  392;  Rogers  v.  Custance,  id. 

general,  see  Abb.  Tr.  Br.  Civil  Jury  179. 

Cas.;   De  Baril   v.   Campoy  y  Pardo  Where  the  pleadings  give  notice  to 

(Pa.,  1887),  7  Centr.  Rep.  642,  and  the  opposite  party  to  be  prepared  to 

cases  cited,  and  for  exceptions  to  the  produce   a  particular  instrument,   as 

rule  requiring  previous  notice,  Howell  evidently   essential   under   the   issues 

«.  Huyck,  2  Abb.  Ct.  App.  Dec.  423;  as  raised,  no  notice  to  produce  need 

Boynton  v.  Boynton,  16  Abb.  Pr.  87,  be  given.     Howell  v.  Huyck,  2  Abb. 

25  How.  Pr.  490.  Ct.  App.  Dee.  423 ;  Lawson  v.  Bach- 

^One  notice  given  in  this  Form  is  man,  81  N.  Y.  616. 
sufficient  without  repetition  at  subse- 
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AETICLE    III. 

SUEVEY.^* 

POEMS. 

1384.  AflBdavit  for  motion  for  survey.      1386.  Order  for  survey. 

1385.  Notice  of  motion  for  survey. 

FORM  No.  1384. 
AfSdavit  for  motion  for  survey.24 

[Title  of  court  and  action.] 
[Venue.'] 
A.  B.,  being  duly  sworn,  says : 

I.  He  is  the  above  named  plaintiff  [or,  defendant]  in  this 
iiction  [or  otherwise  state  relation  to  the  cause]. 

II.  That  this  action  is  ■  brought  to  [state  object,  partition, 
ejectment,  dower,  foreclosure,  or  other  action  affecting  real  prop- 
erty, as  thus:  foreclose  a  mortgage  upon  the  property  of  the  de- 
fendant Y.  Z.  recorded  in  the  office  of  the  register  —  clerk  — 
of  the  county  of  ,  in  Liber  of  Mortgages,  page       J. 

III.  That  [state  condition  of  action  and  how  far  it  has  pro- 
gressed] . 

TV.  That  said  [mortgaged]  premises  are  situated  in  the  town 
of  in  this  county   [or,  on  street  in  the  village 

—  or,  city  of  ],  and  contain  acres  or  thereabout; 

but  that  it  is  uncertain  -what  area  or  extent  of  land  is  in  fact  [eov- 

23  As  to  view,  see  Abb.  Jury  Trial  ment,  Brown  v.  O'Brien,  3  Pa.  Law  J. 
Brief,  2d  ed.,  p.  314;  in  waste,  N.  Y.  (Clark)    115;  trover.  Nutter  v.  Rick- 
Code  Civ.  Pro.,  §  1659;  respecting  the  etts,  6  Iowa,  92. 
condition  of  structures  and  perform-  As    to    view    of    life-tenant   when 
ance  of  building  contracts.  Stones  v.  ejectment  depends  on  his  death,  see 
Menham,  2  Exch.  382;  Maxted  v.  Sev-  N.  Y.  Code  Civ.  Pre,  §  2311. 
mour,  56  Mich.   129,  22  N.  W.  Rep.  24  N.   Y.    Code   Civ.   Pro.,   §   1682; 
219;  in  eminent  domain.  Galena,  etc.,  Abb.  Jury  Tr.  Brief,  2d  ed.,  ch.  14. 
R.  R.  Co.  V.  Harlam,  73  111.  494 ;  Mat-  The  code  provision  does  not  include 
ter  of  N.  Y.,  Lack.,  etc.,  R.  R.  Co.,  63  an  action  for  damages  to  land  from 
How.   Pr.   265 ;    injury  to  real   prop-  wells  driven  on  other  lands.  Sutter  v. 
erty,   Boardman  v.   Westchester   Fire  City  of  New  York,  89  App.  Div.  494, 
Ins.  Co.,  54  Wise.  364;  Pick  v.  Rubi-  85  N.  Y.  Supp.  989. 
con    Hydraulic    Co.,    27    Wise.    433 ;  The  survey  need  not  be  limited  to 
Bare  v.  Hoffman,  79  Pa.  St.  71 ;  negli-  the  surface.    Howe's  Cave  Lime,  etc., 
gence.  Smith  v.  St.  Paul  City  Ry.  Co.,  Co.  v.  Howe's  Cave  Assoc,  88  Hun, 
32  Minn.  1,  18  N.  W.  Rep.  827;  eject-  554,  34  N.  Y.  Supp.  848. 
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ered  by  said  mortgage],  and  what  are  the  boundary  lines  of  said 
premises  [_or,  what  the  north  boundary  line  of  said  premises  is]. 
[State  reasons  why  there  is  uncertainty,  or  nature  of  controversy.'} 

V.  That  said  premises  [and  the  adjoining  premises  affected 
by  said  boundary]  belong,  as  deponent  is  informed  and  believes, 
to  y.  Z.,  the  above-named  defendant,  and  that  the  same,  including 
the  portion  as  to  which  there  is  uncertainty  or  controversy,  are 
in  the  exclusive  possession  of  said  Y.  Z.  \_or,  of  M.  IST.,  of 

—  add  particulars,  if  possible,  if  possession  is  qualified  as  in  case 
of  tenancies,  etc.'],  under  a  claim  that  he  is  the  owner  [or  other- 
wise] . 

VI.  That  this  motion  is  made  in  good  faith  and  without  delay, 
and  not  for  the  purpose  of  delay  on  the  part  of  this  deponent. 

[Jurat.]  [Signature.] 

FORM  No.  1385. 
Notice  of  motion  for  survey .25 

[As  in  Form  815,  p.  1171,  of  this  volume,  omitting  the  matter 
in  brackets  following  the  f,  and  substituting  for  the  italic  matter 
between  the  t  and  the  f  the  follomng:]  granting  leave  to  [the 
applicant]  his  necessary  servants  and  agents  to  enter  upon  the 
property  of  Y.  Z.  below  mentioned  for  the  purpose  of  making  a 
survey  thereof  [or,  of  a  boundary  line  between  the  property  of 
A.  B.  and  the  property  of  Y.  Z.],  which  said  property  is  more 
particularly  described  [or,  which  said  property  is  —  briefly  de- 
scribe it  —  and  is  adjacent  to  that  more  particularly  described] 
in  the  annexed  affidavit  of  A.  B. 

FORM  No.  1386. 
Order  for  survey. 

At  a  Special  Term  [etc.,  as  in 
Form  820,  p.  1174]. 
[Title  of  court  and  action.] 

On  reading  and  filing  the  annexed  affidavit  of  A.  B.,  verified 
the  day  of  ,  19     j  and  the  affidavit  thereto  attached 

of  0.  D.,  verified  the  day  of  ,  19     ,  showing  that 

due  notice  of  this  motion  was  duly  served  upon  [the  party  in 
possession],  and  after  hearing  A.  T.,  Esq.,  in  support  of  this 
motion,  and  T.  Z.,  Esq.,  [or,  no  one  appearing],  in  opposition 
thereto.     Now,  on  motion  of  A.  T.,  attorney  for  [the  applicant]  : 

25  ^.  Y.  Code  Civ.  Pro.,  §  1682. 
102 
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Oedeeed,  1.  That  leave  is  hereby  granted  to  [the  applicant], 
his  necessary  surveyors,  servants  and  agents  to  enter  upon  the 
real  property  herein  below  described  for  the  purpose  of  making 
a  survey  thereon  to  ascertain  the  boundary  lines  [or,  the  north 
boundary  lines]  of  the  premises  described  in  the  complaint  herein. 

2.  That  a  copy  of  this  order  be  served  upon  Y.  Z.,  the  owner 
[or,  occupant]  of  the  above-mentioned  premises  [two]  days  before 
the  entry  herein  allowed  is  made  upon  the  said  property.  The 
following  is  a  description  as  definite  as  may  be  of  the  property 
[or,  boundary  line]  to  be  surveyed  [and  of  the  real  property  upon 
which  it  is  necessary  to  enter  for  the  purpose  of  making  such 
survey  [insert  description]. 

Enter :   [signature  of  jvdge  hy  initials  of  name  and  title.'} 
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AETICLE    IV. 

DiSCOVEET  AND  INSPECTION   OP   DOCUMENTS.^® 

[See  tables  on  next  two  pages;  also  explanations  on  page  1346  of  this  volume.] 

The  power  of  the  court  was  inherent  in  chancery  (Volume  I,  p.  534),  and 
extended  to  common  law  actions  by  the  New  York  Constitution  merging  the 
jurisdiction  in  law  and  equity,  as  well  as  by  the  Revised  Statutes  previously 
(2  N.  Y.  R.  S.  199,  §  21).  The  power  is  now  expressly  recognized  by  statute 
(N.  Y.  Code  Civ.  Pro.,  §  803),  and  extended  to  all  courts  of  record  other  than 
justices'  courts  in  cities,  with  a  direction  that  the  general  rules  of  practice 
must  prescribe  the  cases  in  which  the  power  may  be  exercised,  and  the  pro- 
ceedings where  the  same  are  not  prescribed  in  the  Code.  The  rules  of  court 
made  pursuant  to  this  direction  (N.  Y.  Gen.  Rules,  Nos.  14-16)  contemplate 
discovery  to  enable  the  applicant  to  plead,  or  to  enable  him  to  prepare  for 
trial.  It  has  been  held  both  under  the  former  Code  of  Procedure  and  the  Code 
of  Civil  Procedure  (Seligraan  v.  Real  Estate  Trust  Co.,  20  Abb.  N.  C.  210,  and 
note ) ,  and  I  think  well  held,  though  there  are  other  cases  sounding  to  the  con- 
trary27  that  the  provision  in  the  Codes  authorizing  the  court,  in  case  of  dis- 
obedience, to  direct  that  the  document  be  excluded  from  being  given  in  evidence, 
extends  the  power  of  the  court,  beyoi;id  the  chancery  rule  which  forbade  dis- 
covery to  ascertain  the  adversary's  evidence,  and  allows  it  now  to  be  exercised 
to  inspect  a  document  which  the  adversary  relies  on,  if  justice  entitles  the 
applicant  to  examine  it  in  order  to  meet  it  on  the  trial ;  as  for  instance,  where 
the  adversary  expressly  sets  it  forth  in  his  pleading,28  or  where  it  consists  of 
a  record  kept  by  the  adversary  admittedly  as  agent  of  the  applieantsa  or 
where  the  applicant  alleges  forgerySO  or  falsification,31  or  where  inspection  is 
agreed  to  be  permitted,32  or  the  books  are  firm  books.33 

26  "  Documents,"  in  the  law  of  evidence,  includes  books,  papers,  and  written 
or  printed  matter  generally.  Discovery  is  not  yet  extended  in  New  York 
courts  to  other  objects  such  as  merchandise  (Ansen  v.  Tuska,  19  Abb.  Pr.  391), 
machinery  (Cook  v.  Lalance  Grojean  Mfg.  Co.,  29  Hun,  641),  and  the  like. 
Rule  14,  of  the  Gen.  Rules  of  Practice,  extending  discovery  to  include  any 
"  article  or  property "  is  held  to  be  without  force,  as  in  conflict  with  the 
statute.  Auerbach  v.  D.,  L.  &  W.  R.  R.  Co.,  66  App.  Div.  201,  73  N.  Y.  Supp. 
118. 

The  statutory  mode  of  obtaining  discovery  is  exclusive,  and  must  be  fol- 
lowed.   Romer  v.  Kensico  Cem.  Co.,  79  App.  Div.  100,  80  N.  Y.  Supp.  38. 

Whether  marks  or  symbols  on  trees,  etc.,  may  be  "  documents,"  see  Hayden 
V.  Van  Cortlandt,  84  Hun,  150,  32  N.  Y.  Supp.  507. 

27  See  Andrews  v.  Townshend,  48  N.  Y.  Super.  Ct.  162;  Mott  v.  Consumers' 
Ice  Co.,  2  Abb.  N.  C.  143 ;  Sanger  v.  Seymour,  42  Hun,  641. 

28  Seligman  v.  Real  Estate  Trust  Co.,  20  Abb.  N.  C.  210,  and  cases  cited. 

29  See  Manley  v.  Bonnel,  11  Abb.  N.  C.  123;  Duff  v.  Hutchinson,  19  Wkly. 
Dig.  20,  and  White  v.  Ahrens,  32  Wkly.  Rep.  649.  See,  also,  Martine  v.  Albro, 
26  Hun,  559;  Newman  v.  Newman,  20  Wkly.  Dig.  283  (partnership  books). 
Thomas  u.  Waite  Co.,  113  App.  494  (wages  proportioned  to  net  profits).  As  to 
executors,  etc.,  see  Livingston  v.  Curtis,  12  Hun,  121. 

30  Cornell  v.  Woolsey,  7  Wkly.  Dig.  555 ;  Holmes  v.  Cornell,  7  id.  375 ;  Hep- 
bum  V.  Archer,  20  Hun,  535;  Bamberger  v.  U.  S.  Fidelity,  etc.,  Co.,  37 
Misc.  512,  75  N.  Y.  Supp.  1005. 

Forgery  was  a  recognized  exception  to  the  restricted  rule  in  chancery. 
BischofFsheim  v.  Brown,  29  Fed.  Rep.  341   {diotum  as  to  forgery). 

31  Inyo  Mining,  etc.,  Co.  v.  Pheby,  49  N.  Y.  Super.  Ct.  392  (plaintiffs  alle- 
gation of  falsification  of  plaintiffs  account  kept  by  defendant  when  in  plain- 
tiff s  service).  Cohn  v.  Hessel,  95  App.  Div.  548,  88  N.  Y.  Supp.  1057.  Com- 
pare Walmsley  v.  Nelson,  3  Abb.  N.  C.  127. 

32BaIlenberg  v.  Wahn,  103  App.  Div.  34,  92  N.  Y.  Supp.  830. 
33  Beams  v.  Burras,  86  Hun,  258,  33  N.  Y.  Supp.  262;  Howlet  v.  Hall,  55 
App.  Div.  614,  G7  N.  Y.  Supp.  267. 
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METHODS  OF  DISCOVERY  IN 


Discovery  in  equity  actions. 


Gets  examination  of  party  and  in- 
spection of  documents  so  far  as 
necessary  and  founded  on  allega- 
tions and  demand  for  relief  in 
applicant's   pleading. 

Power  inherent  in  court  of  equity. 

Formerly  exercised  by  Written  In- 
terrogatories annexed  to  bill,  and 
sworn  Written  Answers;  and  by 
Examination  and  Production  of 
documents  on  oath,  before  a 
Master. 

—  statutory  now  so  far  as  made  so 
by  saving  clause  as  to  creditors' 
actions  (N.  Y.  Code  Civ.  Pro., 
§§  1871,  1878),  and  general  sav- 
ing clause  as  to  equity  jurisdic- 
tion except  as  restricted  by  the 
Code    (§  217). 

Applicable  only  to  a  party  (including 
an  officer,  director  or  member  of 
a  corporation-party ) . 

Exercised  at  such  stage  of  the  action 
as  it  becomes  necessary  in  order 
to  the  substantial  relief  granted, 
as  thus: 

1.  On  motion  for  receiver,  to 
ascertain  assets  and  superintend 
transfer : 

2.  At  the  trial,  before  interloc- 
utory judgment  {by  subpoena  and 
oral  examination,  or  subpoena 
duces  tecum,  or  order  to  pro- 
duce )  so  far  only  as  necessary  to 
reach  interlocutory  judgment: 

3.  —  and  after  interlocutory 
judgment  establishing  the  right, 
then,  by  reference,  with  direction 
for  examination  and  production, 
and  by  summons  or  subpoena 
thereon,  before  referee. 

4.  After  judgment,  by  supple- 
plementary  proceedings  or  credit- 
ors' action. 

Application  (except  in  supplement- 
ary proceedings)  must  be  to  the 
court,  or  to  a  referee  to  hear  and 
determine  the  issues,  or  a  referee 
specially  authorized. 


II. 


Discovery-  and    inspection   of   docu- 
ments (in  all  classes  of  actions). 

Gets  inspection  and  right  to  copy 
documents,  but  not  right  to  ex- 
amine party. 


Power  inherent  in  court  of  equity. 
Formerly  exercised  as  in  I;  and  by 
bill  of  discovery,  in  aid  of  a 
party  to  a  cause  at  common  law 
(abolished  in  New  York  by  Code 
Civ.  Pro.,  §  1914). 

—  statutory  in.  common  law  actions 
in  Supreme  Court  since  1830.  2 
N.  Y.  R.  S.,  199,  §  21. 

Extended  to  all  actions,  and  to  all 
courts  of  record  except  justices' 
courts  in  cities.  Code  Civ.  Pro., 
§  803. 

Applicable  only  to  a  party  (including 
corporations ) . 


Exercised  at  any  stage  of  the  action, 
as  thus: 

1.  To  enable  to  prepare  com- 
plaint, or  join  yet  unknown  de- 
fendants : 

2.  To  enable  to  prepare  answer 
or  other   responsive   pleading: 

3.  To  prepare  for  trial. 

[At  the  trial,  inspection  of 
documents  belonging  to  the 
party,  in  other  than  equity  ac- 
tions, is  allowed  only  on  common 
law  principles,  as  on  the  exam- 
ination of  a  witness,  and  is  had 
by  subpoena  duces  tecum  or  order 
to  produce,  or  by  notice  to  pro- 
duce.] 


Application  must  be  to  court;  on  veri- 
fied petition,  and  an  order  to 
show  cause  made  by  court  or 
judge. 
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ACTIONS  UNDER  THE  CODE. 


UL 


Examination    before    trial     (in     all 
classes  of  actions). 


Gets  examination  of  party,  and  inci- 
dental or  auxiliary  production  of 
documents  to  be  examined  on; 
but  no  right  to  take  copy,  and 
no  other  right  to  inspect  than 
counsel  has  on  examining  a  wit- 
ness at  the  trial  under  subpoena 
duces  tecum. 


Power  iiherent  in  court  of  equity. 
Formerly  exercised  as  in  I  and  II. 


—  statutory  in  common  law  actions 
in  courts  of  record  (except  cer- 
tain inferior  local  courts.  Code 
Civ.  Pro.,  §  870). 


AppUcable  only  to  a  party  (including 
an  officer  or  director  of  a  corpo- 
ration party). 

Exercised  at  any  stage  of  the  action, 
as  thus: 

1.  To  enable  to  prepare  com- 
plaint. 

2.  To  enable  to  prepare  answer 
or  other  responsive  pleading. 

3.  To  prepare  for  trial. 

[At  the  trial,  examination  of 
the  party  is  had  by  the  same 
means  as  any  other  witness,  on 
common  law  principles.] 


Application  must  be  to  a  judge,  on 
affidavit,  and  ex  parte. 


IV. 


Examination  or  discovery  incidental 
to  some  interlocutory  proceedings. 


Power   wholly   statutory,    except   as 
below  indicated. 


The  principal  cases  are: 

Compelling  person  not  a  party  to 
make  affidavit  for  purposes  of  a 
motion.    Vol.  I,  pp.  106,  172. 

Examination  by  sheriff  or  by  at- 
taching creditor,  of  books,  etc., 
levied  on,  with  stock-in-trade, 
etc.,  of  debtor,  under  attachment 
as  a  provisional  remedy;  or  of 
third  person  holding  assets. 

Demand  or  order  for  copy  account 
or  bill  of  particulars.  [Power  in- 
herent in  court.] 

Compelling  receiver,  attorney,  or 
other  officer  of  the  court,  having 
documents  in  his  possession  as 
such,  to  allow  inspection  when 
matter  of  right  to  a  party. 
[Power  Inherent  in  court,  and  ex- 
ercised in  such  mode  as  the  court 
may  direct.] 

Same  power  to  compel  such  person 
to  submit  to  examination. 

Exacting  consent  to  examination  or 
discovery  as  the  condition  of 
granting  a  discretionary  order, 
for  the  purposes  of  which  dis- 
closure may  be  justly  required. 
[Power  inherent  in  court  and  in 
judge,  within  limits  not  very 
clearly  defined.  Rarely  exer- 
cised.] 

See  also  note  on  p.  1622. 
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FORMS. 

1387.  Petition  for   discovery  and  in-      1390.  Order    absolute    for    diaooverr 

spection,    or    that    cause    be  and  inspection. 

shown.  1391-1397.  Statements  suitable  to  in- 

1388.  Order  thereon.  sert  in  foregoing  form. 

1389.  AflBdavit  to  oppose  petition  for 

discovery,  etc. 

Note. —  As  to  discovering  books  and  papers  of  debtor  by  attaching  his  prop- 
erty and  books,  see  Brooke  v.  Foster,  20  Abb.  N.  C.  200;  Bleier  r.  Davidson, 
Id.,  207,  n.,  and  cases  cited,  and  p.  1360  of  this  volume.  Form  1015. 

Getting  copy  of  document  by  demand  of  account  or  order  for  bill  of  particu- 
lars, see  p.  1394  of  this  volume. 

For  getting  evidence  hy  mandamus,  see  the  following  cases: 

Inspection  of  books  of  a  foreign,  corporation.  Matter  of  Rappelye,  43  App. 
Div.  84,  59  N.  Y.  Supp.  338;  Huylar  v.  Cragin  Cattle  Co.  (N.  J.,  1887)  ;  s.  c, 
5  Centr.  Rep.  645  (but  denying  the  petition  as  to  papers  and  memoranda); 
Swift  V.  Richardson  (Del.,  1886)  6  Centr.  Rep.  843;  People  ex  rel.  Delmaro. 
St.  Louis,  etc.,  R.  R.  Co.,  44  Hun,  552;  s.  c,  19  Abb.  N.  C.  1  (reference  to 
take  proof  of-  facts  alleged  and  denied  in  the  affidavits  may  be  made ) . 

Inspection  of  books  of  benevolent  corporation.  People  ex  rel.  Aaronson  v. 
Scheel,  8  Abb.  N.  C.  342.  Books  of  domestic  corporation.  Matter  of  Stcinway, 
159  N.  Y.  250;  People  ex  rel.  v.  Columbia  Bag  Co.,  103  App.  Div.  208;  People 
ex  rel.  McDonald  v.  U.  S.  Mercantile  Rep.  Co.,  20  Abb.  N.  C.  192;  Common- 
wealth V.  Phoenix  Iron  Co.,  105  Pa.  St.  Ill;  Phcenix  iron  Co.  -v.  Commonwealth, 
113  id.  563;  5  Centr.  Rep.  688;  Matter  of  Sage  v.  Lake  Shore,  etc.,  E.  R.  Co., 
70  N.  Y.  220.  Books  of  defunct  corporation  in  the  custody  of  new  company. 
In  re  Glamorganshire  Banking  Co.,  33  Wkly.  Rep.  209.  Documents  in  the 
possession  of  liquidator  of  dissolved  corporation.  London  &  Yorkshire  Bk.  v. 
Cooper,  15  Q.  B.  D.  7,  33  Wkly.  Rep.  751;  aff'd,  54  L.  J.  Q.  B.  495.  Man- 
damus to  compel  custodian  of  public  records  to  permit  inspection.  People 
ex  rel.  Title  Guarantee,  etc.,  Co.  v.  Reilly,  38  Hun,  429;  Colnon  v.  Orr,  71  Cal. 
43,  11  Pac.  Rep.  814.  To  compel  public  officials  to  give  certificates.  Matter 
of  Roberts  v.  Hatch,  40  Hun,  53;  People  ex  rel.  Haase  v.  German  Hospital,  8 
Abb.  N.  C.  332. 

See  Boyd  v.  United  States,  116  U.  S.  616'  (holding  that  a  statute  compelling 
the  production  of  private  papers  by  the  defendant  in  an  action  for  a  forfeiture 
is  unconstitutional  in  that  it  compels  him  to  be  a  witness  against  himself). 

As  to  privilege  of  professional  communications,  see  Mott  v.  Consumers'  lee 
Co.,  2  Abb.  N.  C.  143. 

As  to  investigations,  see  note  on  p.  1608. 
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FORM  Wo.  1387. 
Petition  for  discovery  and  inspection,  or  that  cause  be  shown.34 
[Title  of  court  and  action.] 

To  the   _  Court  of  [or.  To  Hon.  J'.  K.,^^  jus- 

tice—  or,  judge  —  of  the  Court  of  ]. 

The  petition  of  A.  B.  [if  a  corporation,  add:  by  A.  B.,  its 
president  —  or,  agent]  shows  to  the  court : 

I.  That  he  is  the  plaintiff  [or,  defendant]  above  named  [or 
otherwise  state  relation  to  the  cause,  and  excuse  party's  affidavit  f^ 
and  that  this  action  is  brought  [here  briefly  state  its  nature;  and 
if  the  application  is  to  enable  to  plead,  see  Forms  on  p.  1351,  etc.]. 

II.  [Here  state  condition  of  the  cau^e,  for  instance,  thus:] 
That  issue  has  been  joined  by  the  service,  on  the  day  of 

last,  of  defendant's  answer  [or,  plaintiff's  reply]  ;  that 
the  time  appointed  for  holding  the  next  Trial  Term  [or,  next 
Special  Term]   in  the  county  of  ,  where  this  action  is 

triable,  is  the  day  of  next. 

III.  [Describe  the  boohs,  papers,  etc.,  of  which  discovery  is 
sought,  so  as  to  identify  them^'^  as  thus:]^^  That  during  the 
negotiation  for,  and  in  making  the  agreement  sued  on,  deponent 
wrote  to  the  [adverse  party]  several  letters  relating  thereto,  and 
in  particular  [two] ,  bearing  date  about  the  day  of  , 
etc.,  respectively,  which,  or  some  of  them,  as  deponent  is  informed 
and  believes  [stating  sources  of  information  and  belief Y^  consti- 
tute said  agi-eement.*" 

34  Under  N.  Y.  Code  Civ.  Pro.,  Gen.  Rule  No.  37,  which  forbids 
§  805,  application  by  petition  is  held  orders  to  show  cause  being  made  re- 
essential.  Lee  v.  Winans,  99  App.  turnable,  as  notices  of  motion  may 
Div.  297,  90  N.  Y.  Supp.  960.  Only  be,  in  a  county  without  the  district, 
an  adverse  party  may  be  required  to  See  Volume  I,  p.  129,  note.  But  it  is 
give  discovery.  For  general  rules  as  safer  to  make  the  order  returnable  if 
to  petitions,  see  Volume  I,  pp.  306-  practicable,  within  the  district. 

312.  36  Fromme  v.  Lisner,-  63  Hun,  290, 

For   rules   whereby   the   sufficiency  17  N.  Y.  Supp.  850. 

of  the  moving  petition  is  tested,  see  37  People  v.  Trinity  Church,  6  Abb. 

Bissell  V.  Mut.  Reserve  Fund  Assoc.  Pr.  177;  Cutting  v.  Bait.  &  O.  R.  Co., 

38  Misc.  249,  77  N.  Y.  Supp.  536.  51  App.  Div.  628,  64  N.  Y.  Supp.  258; 

See,  also,  the  practice   upon  these  Cornish  v.   Wormser,  53   Hun,   40,   5 

applications,  and  decisions  reviewed,  N.  Y.  Supp.  889. 

mpra,  pp.  1346-1351.  38  Thompson  v.  Erie  Ry.  Co.,  9  Abb. 

35  May  apply  ex  parte  to  any  judge  Pr.   (N.  S.)  230. 

authorized  to  make  an  order  in  the  39  If  not  set  forth  the  allegation  is 

action.     See  Volume  I,  pp.  101,   128.  without  probative  force.     Phillips  v. 

The  better  opinion  is,  that  the  alter-  Curtis,   70  App.  Div.  551,   75  N.  Y. 

native  in  the  usual   order   made   on  Supp.     581;     Kings     Co.     Bank     v. 

this    petition,    allowing   the    adverse  Dougherty,  20  N.  Y.  Supp.  817. 

party  to  show  cause  instead  of  com-  40  It  is  essential  to  show  that  there 

plying,    is   not    "  an    order    to    show  are  documents,  books,  entries,  or  the 

cause"  within  the  meaning  of  N.  Y.  like,  in  existence,  which  contain  ma- 
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IV.  That,  among  other  things,  said  [letters]  contain  [here 
specify  matters  constituting  the  evidence  sought,  in  sufficient 
detail  to  show  that  they  are  material*^  to  the  applicant's  case,^ 
and  necessary  for  use  upon  the  trial;  or  that  he  has  a  right  to  see 
them  within  the  principles  indicated  on  pp.  1350,  1619,  and  notes], 
and  said  [letters]  are,  as  deponent  is  advised  by  his  counsel,  C.  D., 
of  ,  and  verily  believes,  material  and  necessary**  to  his 
case  [or,  defense]  upon  the  trial  of  this  cause;  and  that  he  cannot 
safely  proceed  to  trial  without  them  [or  sworn  copies  of  them]. 

[If  discovery  of  hoohs  he  sought,  show  that  the  books  exist  and 
contain  entries  on  the  subject:^** 

[If  hooks  of  a  foreign  corporation,  show  their  presence  in  this 
state. —  See  Form  1395.] 

V.  That  none  of  said  [letters]  are  in  the  possession  or  under 
the  control  of  deponent,  nor  has  he  kept  any  copies  of,  or  extracts 
from  them,  and  he  is  ignorant  of  their  precise  contents.*^ 

VI.  That  the  letters  are,  as  deponent  verily  believes,  in  the 
possession  or  control*^  of  the  [adverse  party  —  stating  sources  of 
information  and  grounds  of  belief],  and  deponent  knows  of  no 
way  to  obtain  a  knowledge  thereof  except  by  ordering  him  to 
make  discovery  thereof. 

terial  evidence;  a  discovery  cannot  be  Press  Co.,  48  App.  Div.  333,  62  N.  Y. 
allowed  for  the  purpose  of  ascertain-  Supp.  833.  Gen.  Rule  No.  16.  Books 
ing  whether  there  is  anything  to  dis-  of  original  entry  only  will  be  re- 
cover. Hayden  v.  Van  Cortlandt,  84  quired  to  be  produced.  Fidel.  &  Caa. 
Hun,  150,  32  N.  Y.  Supp.  507;  Co.  v.  Seagrist,  79  App.  Div.  614,  80 
Brownell  v.  Bank  of  Gloversville,  20  N.  Y.  Supp.  277. 
Hun,  517.  Legal  proof  of  these  facts  is  re- 
*i  Brooklyn  Life  Ins.  Co.  v.  Pierce,  quired.  Frowein  v.  Lindheira,  25  Abb. 
7  Hun,  236;  N.  Y.  Gen.  Rule  No.  15;  N.  C.  87,  11  N.  Y.  Supp.  495.  Though 
Walker  v.  Granite  Bank,  44  Barb.  39,  not  absolute  proof.  Ahlymyer  v. 
19  Abb.  Pr.  111.  Healy,    14   Daly,   288,   12  N.  Y.   St. 

42  The   documentary  evidence  must  Rep.  677. 

go   to   sustain   an   issue  upon   which  45  This      statement     is     essential, 

the    applicant    has    the     afl5rniative.  Sutter   v.    New   York,   89   App.  Div. 

Douglas  V.  Delano,  20  Wkly.  Dig.  85 ;  494,   85   N.  Y.   Supp.   989 ;  Moore  v. 

Shoe  &  L.  Assoc,  v.  Bailey,  49  N.  Y.  Encyc.   Britt.   Co.,   43   Misc.  618,  88 

Super.  Ct.  385.  N.  Y.  Supp.  133.    Where  several  join, 

43  The  evidence  need  not  be  alleged  ignorance,  etc.,  of  each  must  be  al- 
to be  indispensably  necessary  (Whit-  leged,  but  oath  to  the  facts,  at  least 
worth  V.  Erie  R.  R.  Co.,  37  N.  Y.  in  case  of  partners,  may  be  made  by 
Super.  Ct.  437 ;  Harbison  v.  Von  Volk-  one.  Seligman  v.  Real  Estate  Trust 
enburgh,  5  Hun,  454),  though  diseov-  Co.,  20  Abb.  N.  C.  210. 

ery  is  not  allowed  merely  as  a  pre-  46  It  is  hot  enough  to  show  the  doe- 

cautionarj-     measure.       Walmsley     v.  uments  to  be  in  the  hands  of  defend- 

Nelson,  3  Abb.  N.  C.  127.  ant's  attorney,  placed  there  by  third 

44  Russell  V.  McSwegan,  39  Misc.  persons.  Douglas  v.  Delano,  20  Wkly. 
306,  79  N.  Y.   Supp.  440;   Walsh  v.  Dig.  85. 
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VII.  That  on  the  day  of  ,  19  ,  and  since  the 
commencement  of  this  action,  this  petitioner  applied  to  the  plain- 
tiff [or,  defendant]  for  permission  [here  state  what  request  was 
made'],  but  said   [plaintiff]  refused  said  request.*'' 

VIII.  [//  plaintiff  -petitions,  add']  That  your  petitioner  has 
fully  and  fairly  stated  the  case  in  this  action  to  his  counsel,  A.  T., 
who  resides  at  ISTo.  street,  in  the  city  of  ,  and 
that  he  has  a  good  and  meritorious  cause  of  action  herein,  and 
that  the  discovery  and  inspection  he  seeks  is  necessary  to  enable 
him  to  prepare  for  trial,  as  he  is  advised  by  his  said  counsel  after 
such  statement,  and  verily  believes. 

[Or,  if  defendant  petitions  and  answer  is  unverified,  oath  to 
merits,  as  in  Form  1604,  pi  1Y84,  of  this  volume.] 

IX.  That  this  application  is  made  in  good  faith  for  the  pur- 
pose stated,  and  none  other,  [and  that  your  petitioner  intends  to 
use  the  —  entries,  or,  letters  —  on  the  trial]  ;  **  and  no  previous 
application  has  been  made  [except  —  etc.;  see  p.  11*72.] 

X.  [7/  a  stay  is  desired,  state  facts  showing  its  necessity.] 

Wheeeeoee,  your  petitioner  asks  that  an  order  be  made  giving 
him  a  discovery  and  an  inspection  [and  permission  to  take 
copies]  of  the  [letters]  hereinbefore  described;  and  that  said 
inspection  and  discovery  be  made  *  by  requiring  the  plaintiff 
[or,  defendant]   to  deliver  sworn  copies  of  said  to  the 

[party  applicant  —  or,  by  the  deposit*^  by  the  —  adverse  party  — 
in  the  office  of  his  attorney,  Z.  T.,  at  No.  street,  in  , 

—  or,  in  the  office  of  the  clerk  of  this  court  —  of  the  said  , 
where  they  shall  remain  subject  to  the  examination  of  the  — 
applicant  —  his  attorneys  and  accountants,  during  the  ordinary 
business  hours,  for  a  period  of  weeks  —  or,  by  requiring 
defendant  to  pemit  an  inspection  of  said  books  at  the  defendant's 
place  of  business  in  ordinary  course  during  business  hours,  or 
at  such  time  and  place  as  the  court  may  order,  with  leave  to  take 

—  photographic®"  —  copies  thereof,  or  of  any  part  thereof  —  or 

^7  This    allegation    has    sometimes  48  May  be  advisable  to  add.     Halsted 

been  thought  necessary,  but  it  is  not  v.   Halsted,    3    Misc.    618,    23    N.    Y. 

now  absolutely   essential   to    sustain  Supp.   191. 

an  order,  since  the  proceeding  is  by  49  Deposit  not   ordered   with  court 

order    to    make    discovery    or    show  clerk    where    only    a    small    part    of 

cause.    Hallett  v.  Am.  Law  Book  Co.,  document  concerned  applicant.     Um- 

40  Misc.  652,   83   N.  Y.    Supp.    110.  freville   v.   Manh.   Ry.    Co.,   46   App. 

But  if  the  fact  be  shown,   and   dis-  Div.  594,  62  N.  Y.  Supp.  20. 

covery  be  finally  ordered,  it  may  be  60  A  document  will  not  be  ordered 

with  costs  of  motion.     Seligman   v.  produced  at  a  photographer's  studio, 

Eeal  Estate  Trust  Co.,  20  Abb.  N.  C.  but  the  party  may  be  directed  to  de- 


210, 


posit  it  with  the  clerk  with  permis- 
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as  in  1391-1397  helow'\  ;  or  in  default  thereof  that  [defendant] 
show  cause,  at  a  Special  Term  of  this  court,  to  be  held  at  the 
county  court  house  in  the  city  of  ,  on  the         day  of  , 

19  ,  at  o'clock  in  the  noon,  or  as  soon  thereafter  as 
counsel  can  be  heard,  why  the  prayer  of  this  petition  should  not 
be  granted ;  and  for  such  other  and  further  relief  as  may  be  just 
[with  the  costs  of  this  motion]  .^^ 

[Da^e.J  [Signature  hy  party,] 

[Add  corroborating  affidavit  if  practicable.^''^ 

[Verification  by  party  as  in  Form  821,  p.  1175.] 

FORM  No.  1388. 
Order  to  make  discovery  or  show  cause.53 

[Title  of  court  and  action.] 

On  the  annexed  petition  of  the  [plaintiff]  A.  B.  [and  on  the 
pleadings  herein]  and  on  motion  of  A.  T.,  attorney  for  A.  B. : 

Oedeeed,  that  the  [defendant]  Y.  Z.  give  to  said  A.  B.  a  dis- 
covery and  inspection,  and  permission  to  take  copies  of  the 
[documents]  described  in  said  petition  [or  specify  what,  if  only 
a  part],  and  that  said  discovery  and  inspection  be  made  [con- 
tinue according  to  prayer  of  petition  from  the  *  including  alter- 
native direction  to  show  cause]. 

It  is  further  ordered  that  such  discovery  and  inspection  if  al- 
lowed, shall  be  made  within  days  after  the  granting  of  this 
order,  and  that  permission  therefor  shall  be  allowed  [plaintiff] 
upon  the  service  of  a  copy  of  this  order  upon  [defendant's]  at- 
torney.^* 

[Let  all  proceedings  on  the  part  of  said  be  stayed  until 

after  the  hearing  and  determination  of  this  motion.^^]  [Service 
hereof  on  the  day  of  ,  shall  be  sufficient.] 

[Authentication  as  in  Form  818,  p.  1173. J 

[Serve  with  copy  petition,  etc.,  on  the  attorney ^^  also,  on  party 
as  a  prerequisite  to  contempt  proceedings.] 

sion  to  the  adversary  to  have  it  pho-  Philips,  41  Hun,  603,  25  Wl;ly.  Dig. 

tographed.     Beck   v.    Bohm,   95   App.  29,  5  St.  Eep.  228. 

Div.  273,  88  N.  Y.  Supp.  584.  B4  Under  Gen.  Rule  No.  16.    If  de- 

51  See  note  47  on  p.  1625.  posit  is  ordered  the  time  of  deposit 

52  Gen.  Rule  No.   15  suggests  some  should  be  specified. 

additional  facts  in  the  affidavit;  but  B5  This   stay  may  exceed  20  days, 

it  is  not  believed  necessary  to  restate  N.  Y.  Code  Civ.  Pro.,  §  805.    Compare 

them  in  an  affidavit,  vi\\en  set  forth  Vol.  I,  p.  425. 

in  the  petition,  as  above.  50  Rossner  v.  N.  Y.  Museum  Asso., 

53  N.  Y.  Code  Civ.  Pro.,  §  805.    Per-  20  Hun,  182;  Un.  Trust  Co.  !!.  DriggJ. 
emptory    order    improper.      Dick    v.  49  App.  Div.  406,  63  N.  Y.  Supp.  381. 
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FORM  No.  1389. 
AfiEdavit  to  oppose  petition  for  discovery .57 
[Title  of  court  and  action.] 
Y.  Z.,  defendant  above  named,  being  duly  sworn,  says: 

I.  I  have  in  my  possession  or  control  the  documents  relating 
to  the  matters  in  question  in  this  suit  set  forth  in  the  first  schedule 
hereto. 

II.  I  object  to  produce  the  said  documents  set  forth  in  the  first 
schedule  hereto. 

III.  [Here  state  upon  tvhat  grounds  the  objection  is  made, 
and  verify  the  facts  as  far  as  may  be;  see  p.  1622,  end  of  note.] 

IV.  I  have  had,  but  have  not  nov7,  in  my  possession  or  power, 
the  documents  relating  to  the  matters  in  question  in  this  suit  set 
forth  in  the  second  schedule,  hereto.®* 

V.  The  last-mentioned  documents  were  last  in  my  possession 
or  power  on  [state  when], 

VI.  [Here  state  what  has  become  of  the  last-mentioned  docu- 
ments, and  in  whose  possession  they  now  are.]^^ 

VII.  According  to  the  best  of  my  knowledge,  information  and 
belief,  I  have  not  now,  and  never  had  in  my  possession,®"  custody 
or  power ;  or  in  the  possession,  custody  or  power  of  any  attorney, 
solicitor,  counsel  or  agent  of  mine;  or  in  the  possession,  custody 
or  power  of  any  other  person  or  persons  on  my  behalf,  any  deed, 
account,  book  of  account,  voucher,  receipt,  letter,  memorandum, 

57  N.  Y.  Code  Civ.  Pro.,  §  806.    This  ited,    puts    an    end    to    proceedings. 

Form  is  adapted  from  the  Form  pre-  Hoyt  v.  American  Exchange  Bank,   1 

scribed  under  the  English  Judicature  Duer,  652;  Ahoyke  v.  Wolcott,  4  Abb. 

Act,    1S75,    App.    B.,    Form    9.      See  Pr.  41.     But  u,  denial  of  materiality 

Minet  v.  Morgan,  L.  R.,  8   Ch.   361,  does  not.     Clyde  v.  Rogers,  24  Hun, 

11  Eq.  284.    Corporation  of  Hastings  145. 

».  Ival,  L.  R.,  8  Ch.  1017.  Where   possession  of  the  books  or 

58 A  denial  by  several   should  be:  documents   at  one  time   is   admitted. 

We  have  not  in  our  power  or  posses-  or  not  denied,  a  mere  statement  deny- 

sion,  and  neither   of   us  has   in   his  ing  present   possession  or   control  is 

power  or  possession,  etc.     Pendall  v.  utterly     insufficient.       McCreery     v. 

O'Connell,  33  W.  R.  619,  52  L.  T.  R.  Ghormley,  6  App.  Div.  170,  39  N.  Y. 

(N.  S.)  5.^3.  Supp.  1036;  Hollv  Mfg.  Co.  v.  Venner, 

A  denial  must  be   explicit.     Hep-  86  Hun,  42,   33   N.  Y.   Supp.  287,  2 

burn  V.  Archer,  20  Hun,  535.  Anno.  Cas.  128. 

59  The  denial  of  possession,  if  cred-  60  See  note  58,  and  p.  1624,  n.  45. 
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paper  or  writing,  or  any  copy  of  or  extract  from  any  such  docu- 
ment, or  any  other  document  whatsoever,  relating  to  the  matters 
in  question  in  this  suit,  or  any  of  them,  or  wherein  any  entry  has 
been  ifade  relative  to  such  matters  or  any  of  them,  [other  than 
and  except  the  documents  set  forth  in  the  said  first  and  second 
schedules  hereto]. 

[Jurat. 2  [Signature.] 

FORM  No.  1390. 

Order  absolute  for  discovery  and  inspection  (short  Form).6i 

At  a  Special  Term  [etc.,  as  in 
Form  820,  p.  1174]. 
[Title  of  action.] 

An  order  having  been  heretofore  on  the  day  of  , 

19  ,  granted  in  this  action  directing  the  [defendant]  herein  to 
allow  the  [plaintiff]  herein  on  or  before  the  day  of  , 

19  ,  to  inspect  [designating  the  document  as  thus:  a  certain 
paper  or  certificate  dated  the  day  of  ,  19     ],  re- 

ferred to  in  the  petition  on  which  said  order  was  granted,  and  to 
allow  plaintiff  to  take  a  copy  of  said  [paper  or  certificate],  or  in 
default  thereof  to  show  cause  before  this  court  why  such  inspec- 
tion with  copy  should  not  be  allowed ;  and  the  said  defendant  not 
having  allowed  such  discovery,  and  having  appeared  and  failed 
to  show  sufficient  cause  why  such  inspection  with  copy  should 
not  be  allowed:  Now,  on  reading  and  filing  said  order  to 
show  cause  granted  by  Mr.  Justice  J.  K.,  dated  the  day  of 

,  19  ,  and  the  petition  of  the  [plaintiff]  on  which  it 
was  granted  [and  on  the  pleadings,  and  designate  other  papers,  if 
any],  and  after  hearing  A.  T.,  of  counsel  for  said  plaintiff,  in 
support  of  the  motion,  and  Z.  T.,  of  counsel  for  said  defendant  in 
opposition,  and  on  motion  of  A.  T.,  attorney  for  said  plaintiff: 

Okdeeed,  that  the  said   [defendant]   produce  at  the  office  of 
,  the  said   [defendant's]   attorney  [or,  at  the  office  of 
,    Esq.,    hereby   appointed   referee]^   at   No. 
street,  in  ,  on  the  day  of  ,  19     >  [and  at 

such  other  times  as  the  referee  may  appoint]®^  at  o'clock  in 
the  noon,  the  aforesaid  [paper  or  certificate],  and  there  allow 
plaintiffs  or  their  said  attorney  to  inspect  the  same,  and  to  take 

«l  Sustained    by    Seligman    v.    Real  63  He]d    proper    in   Hallett  v.  Am. 

Estate  Trust  Co.,  20  Abb.  N.  C.  210.      Law  Book  Co.,  40  Misc.  652,  83  N.  Y. 

62  A  referee  may  be  appointed  to  su-      Supp.  110. 
perintend    the    discovery   and   inspec- 
tion.    See  Form  No.  1395. 
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a  copy  thereof.    IFor  other  Forms  see  1387,  1391-1397  (below).] 
And  it  is  further  ordered,  that  all  proceedings  on  the  part  of 

the   [defendant]    are  hereby  stayed  until  this  order  shall  have 

been  fully  complied  with  or  vacated.^ 
Enter:   \_signature  of  judge  by  initials  of  name  and  title.] 

Forms  Nos.  1391-1397.—  STATEMENTS  SUITABLE  TO  INSERT  IN  FORE- 
GOING FORM. 

FORM  No.  1391. 
Direction  to  deposit  books  and  papers  with  clerk,  referee,  or  attorney .65 

Oedeeed,  that  said  defendant  *  vs^ithin  days  after  ser- 

vice of  a  certified  copy  of  this  order  upon  his  attorney  [o?%  upon 
said  defendant  personally],  deposit  with  the  clerk  of  this  court, 
at  his  office  in  the  county  court  house  in  the  city  of  ,  [or, 

deposit  with  ,  Esq.,  hereby  appointed  referee  for  such 

purpose]  the  books,  letters  and  telegrams  above  referred  to,  and 
give  the  plaintiff's  attorneys  written  notice  of  such  deposit;  the 
books,  letters  and  telegrams  to  remain  on  deposit  with  the  clerk 
[or,  referee]  for  days  after  the  service  of  such  notice,  dur- 

ing which  time  the  plaintiff,  his  attorney,  clerks  and  assistants, 
shall  have  leave  to  inspect  and  copy  the  accounts,  letters  and  tele- 
grams above  mentioned. 

FORM  No.  1392. 
Exception  as  to  books  not  procurable.ss 

That  said  deposit,   etc.    [or,  produce,   etc.]    all  books 

and  papers  hereinbefore  referred  to  so  far  as  the  same  are  in  the 
possession  or  under  the  control  of  said 

FORM  No.  1393. 
Directing  inspection  at  adversary's  place  of  business.S7 

Oedeeed,  that  said  defendants  permit  an  inspection  by  plain- 
tiff, his  attorney,  clerks  and  assistants,  of  their  account  books, 
vouchers,  receipts  and  checks,  showing  what  they  have  received 
and  paid  out  in  carrying  on  their  business;  that  such  inspection 
be  had  at  the  place  of  business  of  the  defendant  in  ,  in 

8*  Gen.  Rule  No.  16.  66  Proper   where    some   question   is 

iSBRoasner  v.  N.  Y.  Museum  Assoc,  raised   as   to   existence   of   the   books 

20   Hun,    182.      The    court   will    not  and  records.     See  Palmer  v.  United 

require  the  deposit  of  books  in  daily  Press,  67  App.  Div.  64,  73  N.  Y.  Supp. 

use,  but  will  direct  an  inspection  to  456. 

be  permitted  at  the  party's  place  of  6T  From   Ballenberg   v.    Wahn,    103 

business.    See  Form  1393".     See,  also,  App.  Div.  34,  92  N.  Y.  Supp.  820. 
note  49  to  Form  1387. 
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ordinary  course  during  business  hours,  with  permission  to  plain- 
tiii  to  have  such  copies  thereof  made  by  his  clerks  and  assistanta 
as  he  may  desire. 

FORM  No.  1394. 

Alternative  direction,  to  deposit  with  clerk,  or  to  permit  inspection  at  place  of 

business. 

Oedeeed,  that  within  five  days  from  the  service  upon  the  de- 
fendant's attorney  of  a  copy  cjf  this  order,  defendant  produce  and 
deposit  with  the  clerk  of  this  court  the  [books  and  papers  of  the 
firm  of  O.  &  Co.,  containing  the  transactions  of  said  firm  be- 
tween ,  19  ,  and  ,  19  ,]  and  that  said  books 
and  papers  remain  subject  to  the  inspection  and  copy  of  the 
plaintiff  herein,  and  such  accountants  as  he  may  employ,  for  the 
space  of  twenty  days  after  such  deposit  and  notice  thereof  to  his 
attorney;  or,  that  in  place  of  depositing  with  the  clerk  of  this 
court  said  books  and  papers  as  aforesaid,  the  defendant  may  re- 
tain them  at  his  business  ofiice,  in  which  case  he  shall,  within  five 
days  after  the  service  upon  his  attorney  of  a  copy  of  this  order, 
notify  plaintiff's  attorney  of  his  election  to  retain  said  books  and 
papers,  and  the  same  shall  thereupon,  for  the  space  of  twenty  days 
thereafter  be  open  to  the  inspection  and  copy  by  plaintiff,  his 
clerks  and  assistants,  from  [three  until  five  p.  m.]  on  each  busi- 
ness day.^ 

FORM  No.  1395. 
Exception  as  to  books  beyond  the  jurisdiction.69 

It  is  further  ordered  that  said  company  is  hereby  re- 

quired to  produce  [before  the  referee],  for  the  purpose  of  the  in- 
spection directed  in  this  order,  such  only  of  said  books  as  are 
within  the  control  of  said  company  or  its  officers  in  this  State, 
and  shall  not  be  required  to  produce  such  books  as  are  at  its  office 
in  ;  that  in  respect  to  the  books  not  produced,  the  said 

defendant  shall  produce  and  deliver  to  [said  referee  for  the  use 
of]  the  plaintiff  sworn  copies  of  their  contents  which  relate  to  the 
subject  matter  mentioned  in  said  order;  [that  such  sworn  copies 
shall  be  so  produced  and  delivered  within  forty  days  after  it 

88  From  the  order  in  Vieller  v.  Op-  shown    that    the    books    are   in  this 

penheim.  31  Abb.  in.  C.  181,  75  Hun,  State.       Snow,    etc.,    Co.    v.    Snow- 

21,  26  N.  Y.  Supp.  1051.  Church    Co.,    80    App.    Div.    40,   80 

68  From  a  General  Term  order  on  N.  Y.  Supp.  512.     Compare,  however, 

appeal,  modifying  the  order  below  by  Simms  v.  Bonner,  16  N.  Y.  Supp.  801, 

inserting  this  clause.     Ervin  r.  Ore-  21  Civ.  Pro.  379,  where  the  court,  as 

gon,  etc.,  E.  &  Nav.  Co.,  22  Hun,  566.  an     alternative    for    production,   re- 

If  the  party  is  a  foreign  corpora-  quired  sworn  copies  to  be  produced, 
tion  it  has  been  held  that  it  must  be 
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appears  to  the  satisfaction  of  the  referee  that  the  original  books 
cannot  be  produced  before  him;  that  the  said  referee  may  pass 
upon  the  sufficiency  of  said  copies,  and  in  his  discretion  direct 
other  or  further  copies  to  be  produced  and  delivered]. 

FORM  No.  1396. 
Diiection  to  serve  sworn  copy,  but  with  leave  to  deposit  instead.™ 

Oedeeed,  that  the  defendant,  within  days  after  service  of 

a  certified  copy  of  this  order  upon  defendant's  attorney  [or, 
upon  defendant  personally],  deliver  to  the  plaintiff's  attorney 
sworn  copies  of  all  the  entries  contained  in  the  several  books  of 
account  kept  by  defendant,  including  the  original  entries  under 
the  heading  ,  relating  to  all  the  transactions  had  by  him 

for  the  plaintiff  as  his  broker,  and  of  all  other  entries  in  the  said 
books  of  account  relating  to  transactions  had  by  defendant  for 
plaintiff  or  his  account,  or  in  respect  to  which  he  had  an  interest; 
also  of  all  the  letters  and  telegrams  in  defendant's  possession  or 
control,  received  by  him  from  the  plaintiff,  between  the  day 

of  ,  19     ,  and  the  day  of  ,  19     . 

It  is  further  ordered,  that  instead  of  serving  sworn  copies  the 
defendant  may  [continue  as  in  1391  from  the  *]'^^ 

FORM  No.  1397. 
Preclusion  from  proving  document  not  produced.72 

It  is  further  ordered  that  the  defendant  be,  and  hereby  is  pre- 
cluded from  giving  evidence  upon  the  trial  herein  of  any  agree- 
ment or  agreements  between  said-  and  said  ,  or  any 
agreements  in  any  way  affecting  or  governing  the  rights  and 
duties  of  said  and  said  ,  as  between  each  other  and 
the  employees  respectively,  except  such  agreements  as  they  may 
produce  as  aforesaid. 

70  The  court,   on  evidence   that   all  quently   been    denied   because    of   the 

the  entries  relevant   are  commingled  want  of  the  co-partner's  consent.    See 

with  entries  relative  to  other  persons,  Hadley   v.   McDougall,   L.   R.,   7    Ch. 

may  direct  that  the  books  be  depos-  App.  312. 

ited  with  the  clerk  with  a  sworn  copy  7i  The      alternative      direction     is 

of  the  relevant  entries,  and  the  cer-  proper.     O'Gonnan  v.  O'Gorman,   92 

tificate  of  the  clerk  to  his  actual  ex-  Hun,  605,  36  N.  Y.  Supp.  401. 

amination    and    comparison    thereof.  T2  From  an  order  settled  at  Special 

Pynchon  v.  Day,  118  111.  9,  7  N.  E.  Term  in  a  contested  case.     See,  also, 

Rep.  65.  Whitworth  v.  Erie  R.  R.  Co.,  37  N.  Y. 

This     may     afford     a     convenient  Super.  Ct.  437.    The  safer  practice  is 

means    for    sanctioning    without    in-  to    apply    after    disobedience    for    an 

justice  discoveries  of  entries  in  firm  order    precluding  the   evidence.     See 

books  where  the  co-partner  is  not  a  pp.  1407-1409,  and  notes, 
party  to  the  action,  which  has  fre- 
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ARTICLE    V. 

Examination  of  Paety  Befoee  TeialJ* 
[Also,   During  the  Trial.]  T3a 
[See  explanations  on  pp.   1346-1351   and  1619-1621  of  this  volume.    The 
chancery  discovery  in  creditors'  actions  is  also  expressly  preserved  (N.  Y.  Code 
Civ.  Pro.,  §  1871),  but  by  oral  examination  (§  1871).] 

Note. —  The  examination  of  a  party  before  trial  has  been  the  subject  of 
nany  diverse,  as  well  as  irreconcilable,  adjudications.  The  language  of  the 
Code  sections  evinces  a  plain  purpose  to  authorize  a  party  to  freely  examine 
his  adversary  generally,  not  even  limiting  him  to  that  portion  of  the  issues 
upon  which  he  holds  the  affirmative.'^*  The  courts  have  for  many  years  refused 
to  permit  the  examination  except  under  what  may  be  considered  exceptional 
circumstances,  and,  particularly  in  the  first  department,  there  has  seemed  a 
determination  to  eliminate  much  of  the  intended  usefulness  of  the  remedy. 
But  the  very  latest  decision  by  the  Appellate  Division  of  the  First  Depart- 
ment (cited  below),  evinces  an  intention  to  .recede  from  the  former  position 
taken  by  that  court,  and  certain  general  principles  are  laid  down  more  in 
accord  with  the  intent  of  the  codifiers,  and  which  will  enable  parties  to  more 
readily  obtain  the  benefit  of  the  remedy.     It  is  believed  that  much  that  has 

73  The  right  to  the  examination  is  not  absolute ;  the  language  of  the  code, 
that  the  judge  "  must "  grant  the  order  was  not  intended  to  prevent  the 
exercise  of  his  discretion.     Jenkins  v.  Putnam,  106  N.  Y.  272. 

This  proceeding  applies  '  in  Surrogate's  Courts.  N.  Y.  Code  Civ.  Pro., 
§   2538,  except  where   §  2539  precludes. 

For  proceedings  to  examine  before  suit  brought,  see  Volume  I,  p.  534.  To 
ascertain  unknown  or  additional  defendants.  Volume  I,  p.  704.  To  enable 
applicant  to  plead  p.  1346  of  this  volume.    For  other  examinations,  see  p.  1608, 

An  examination  of  a  defendant  usually  cannot  be  had  in  an  action  for 
an  accounting,  as  being  entirely  unnecessarv.  Louda  v.  Revillon,  99  App. 
Div.  431,  91  N.  Y.  Supp.  194.  If  liad,  it  will  be  confined  to  those  matters 
which  the  interlocutory  judgment  Avill  dispose  of.  Bernheimer  v.  Schmid,  59 
App.  Div.  564,  69  N.  Y.  Supp.  659. 

73a  By  an  amendment  to  Code  Civ.  Pro.,  §  870,  made  in  1904,  the  right 
to  the  examination  was  extended  so  as  to  include  an  examination  taken  dur- 
ing the  trial.  It  was  at  once  held,  that  the  papers  upon  the  application 
must  comply  with  the  requirements  of  §  872,  and  that  it  was  obligatory 
upon  the  applicant  to  show  a  reason  arising  after  the  case  was  set  down 
for  trial.  Hebron  v.  Work,  101  App.  Div.  463,  92  N.  Y.  Supp.  149,  34  Ciy. 
Pro.  Rep.  134  (holding  it  error  to  permit  the  taking  of  a  party's  deposi- 
tion at  his  own  instance  during  the  trial,  on  the  groimd  of  his  advancett 
age  and  infirmity).  So  far  as  the  second  point  in  this  case  is _ concernea, 
it  is  probable  it  may  not  be  extended  to  the  case  of  a  party  seeking  the  ex- 
amination of  his  adversary  during  the  trial,  under  the  more  liberal  cons'™' 
tion  announced  in  Goldmark  i).  U.  S.  Elec.-Galv.  Co.,  Ill  App.  Div.  528,  «/ 
N.  Y.  Supp.  1078.  ,,.       ,,,   go 

74  Herbage  v.  Utica,  109  N.  Y.  81.  See  Doll  v.  Smith,  43  Misc.  417,  »» 
K  Y.  Supp.  331. 
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been  previously  written  on  this  subject  has  been  rendered  obsolete  by  this 
latest  decision. 

In  Goldmark  v.  V.  S.  Elec.  Galv.  Co.,  Ill  App.  Div.  526,  97  N.  Y.  Supp. 
1078,  the  Appellate  Division  of  the  First  Department,  in  sustaining  an  order 
for  the  examination  of  an  officer  of  the  defendant,  lays  down  the  following 
principles  (see,  for  a  reaffirmance  of  the  court's  position,  McKeand  v.  Locke, 
115  App.  Div.  174)  : 

(1)  Where  an  issue  of  fact  is  presented  to  be  determined  upon  the  trial 
of  an  action,  and  where  it  appears  that  a,  party  to  the  action  has  knowledge 
of  facts  which  are  material  in  the  determination  of  that  issue  (so  far,  at 
least,  as  the  applicant's  cause  of  action  or  affirmative  defense  is  concerned )  75 
either  party  to  the  action  under  the  provisions  of  the  Code  is  entitled  to 
examine  the  other  party  and  have  his  deposition  taken  for  use  at  the  trial. 

(2)  It  is  not  an  answer  to  such  an  application  to  show  that  the  party 
making  the  application  can  subpoena  the  party  sought  to  be  examined,  and 
thus  obtain  his  testimony  at  the  trial. 

(3)  A  stipulation  by  a  party  that  he  will  personally  appear  upon  the 
trial  of  the  action  is  not  an  answer  to  the  application. 

(4)  It  is  not  an  answer  to  such  an  application  that  the  party  making  it 
can  procure  the  evidence  from  other  persons  than  the  party  whose  deposi- 
tion is  required.T6 

(5)  There  can  be  no  question  of  laches,  for  the  deposition  may  be  taken 
at  any  time  before  or  during  the  trial.''? 

(6)  That  the  requirement  of  Court  Rule  No.  82,  that  the  applicant  must 
show  that  the  deposition  is  material  and  necessary  is  intended  merely  to 
prevent  an  examination  for  ulterior  or  improper  mofwes.78 

The  profession  will  also  find  considerable  satisfaction  in  the  following 
late  adjudications: 

In  an  action  for  personal  injuries,  plaintiff  may  examine  defendant  upon 
the  issue  as  to  operation  and  ownership  of  machinery,  or  train.  Watt  v. 
Feltman,  111  App.  Div.  314,  97  N.  Y.  Supp.  737;  Muldoon  v.  N.  Y.  Central, 
etc.,  R.  Co.,  98  App.  Div.  169,  91  N.  Y.  Supp.  65."  Or,  as  to  the  control  o^ 
the  locus  in  quo.    Vial  v.  Jackson,  73  App.  Div.  355,  76  N.  Y.  Supp.  668.79 


75  See,  also,  Dudley  v.  N.  Y.  Filter  Mfg.  Co.,  80  App.  Div.  166,  80  N.  Y. 
Supp.  529;  McKenna  v.  Tully,  109  App.  Div.  598,  96  N.  Y.  Supp.  561; 
Whitney  v.  Eudd,  100  App.  Div.  492,  91   N.  Y.  Supp.  429. 

76  Compare  Knight  v.  Morgenroth,  93  App.  Div.  424,  87  N.  Y.  Supp.  693. 

77  Compare  Whitney  v.  Rudd,  100  App.  Div.  492,  91  N.  Y.  Supp.  429. 

78  This  indicates  an  intent  to  remove  the  rock  upon  which  so  many 
of  these  applications  have  gone  down,  viz.,  the  necessity  of  showing  that  it 
was  necessary  to  take  the  testimony  before  rather  than  at  the  trial.  See 
Richardson,  etc.,  Co.  v.  Schiflf,  9'3  App.  Div.  368,  87  N.  Y.  Supp.  672;  Hay 
».  Zieger,  50  App.  Div.  462,  64  N.  Y.  Supp.  202. 

"Compare  Tenoza  v.  Pelham  Hod  Elev.  Co.,  50  App.  Div.  581,  64  N.  Y. 
Supp.  99. 
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FOEMS. 


1398.  AflSdavit  to  obtain  examination 
of  adverse  party  before  trial. 

1399-1406.  Statements  of  cause  of 
action  and  defense,  materi- 
ality and  necessity,  suitable 
to  be  inserted  in  foregoing 
Form. 

1407.  Affidavit  of  applicant's  attorney 

to  materiality  and  necessity. 

1408.  Affidavit  to  obtain  examination 

of  party  at  his  ov?n  instance. 

1409.  Order  that  party,  or  officer  of 

corporation-party,  .  submit  to 
examination  before  trial. 

1410--1416.  Statements  suitable  to  be 
inserted  in  foregoing  Form. 

1417.  SubpcEna  to  non-resident  or- 
dered to  appear  for  examina- 
tion before  trial. 


1418.  Subpoena    duces    tecum,   whero 

non-resident    is    required   to 
produce  documents. 

1419.  Order  to  show  cause  upon  appli- 

cation to  vacate  oraer  for  ex- 
amination. 

1420.  Deposition  on  examination  be- 

fore trial. 
1421-1426.  Statements  suitable  to  be 
inserted  in  foregoing  Form. 

II.    Physical  examination  of 

PLAINTIFF. 

1427.  Affidavit   upon   application  for 

physical  examination  of  plain- 
tiff. 

1428.  Accompanying  affidavit  by  at- 

torney. 

1429.  Order  for  physical  examination. 


FORM  No.  1398. 
A£Sdavit  to  obtain  examination  of  adverse  party  befoie  tiiaUSO 

{Title  of  court  and  action.] 
{Vemie.'] 

A.  B.,  being  duly  sworn,  says: 

I.  That  he  is  [the  attorney*^  for]  the  plaintiff*"  {or,  defend- 
ant] above  named  [if  otherwise,  state  relation  to  the  cause]. 

II.  That  this  action  was  commenced  by  the  service  of  the  sum- 
mons [and  complaint]  on  ,  on  the  day  of  , 
19  ,  and  that  issue**  was  joined  herein  on  the  day  of  , 
19  ,  by  the  service  of  the  defendant's  answer  [or  otherwise  show 
issue  in  a  condition  to  be  tried]. 


80  This  application  cannot  be  joined 
with  a  discovery  of  books  and  papers, 
or  with  an  application  to  take  the 
deposition  of  a  person  not  a  party. 
Boeck  V.  Smith,  85  App.  Div.  575,  83 
N.  Y.  Supp.  428. 

81  The  attorney  may  make  the  affi- 
davit upon  showing  absence  of  party, 
and  also  showing  his  own  knowledge 
of  facts  averred  positively,  and  the 
source  of  his  information  and  belief 
as  to  other  facts.  Treadwell  v. 
Greene,  87  App.  Div.  425,  84  N.  Y. 
Supp.  557;  Hale  v.  Rogers,  22  Hun, 


19 ;  Cook  V.  New  Amster.,  etc.,  Assn., 
85  Hun,  417,  32  N.  Y.  Supp.  888,  2 
Anno.  Cas.  55. 

A  statement  of  the  party's  absence 
from  the  State  or  county  is  not  suffi- 
cient. Orne  v.  Greene,  74  App.  Div. 
404,  77  N.  Y.  Supp.  475. 

82  Or,  one  of  the  plaintiffs.  A  peti- 
tion by  one  of  several  united  in  in- 
terest is  sufficient.  Seligman  v.  Keal 
Est.  Trust  Co.,  20  Abb.  N.  C.  210. 

S3  An  application  for  the  purpose  of 
preparing  for  trial  is  not  allowed  be- 
fore issue. 
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III.  [As  in  paragraph  III,  Form  1014,  1358. J 

IV.  That  this  action  is  brought  [here  state  the  nature  of  the- 
action  and  the  substance  of  the  judgment  demanded  therein.^* 
See  Forms  1399-1406  (below)]. 

v.  That  the  defense  in  this  action  is  [stating  its  nature.  See 
Forms  1401-1406  (below)]. 

VI.  That  the  testimony  of  the  above-named  party  [or,  if  an 
officer  or  director  of  a  corporation: — that —  (naming  him)  — is, 
an  officer,*®  to  vyit — (designating  office) — of  the  corporation 
above  named,  and  his  testimony]  is  material  and  necessary  to 
enable  [plaintiff]  to  prepare  for  trial,  for  the  following  reasons  :** 
[specifying  in  what  respects  it  is  material,  as  in  Forms  1399— 
1406  (below)]. 

[In  the  case  of  an  adverse  party,  his  residence  will  have  been 
given  in  paragraph  III,  and  need  not  be  repeated;  if,  hoiuever,  he 
is  temporarily  sojourning,  or  has  a  place  of  business  elsewhere,, 
it  may  be  shown  as  affecting  the  county  for  the  examination.] 

VII.  [If  an  officer  of  a  corporation  party:  That  the  said 
[name],  vehose  examination  is  desired,  resides  at  [or,  is 
now  sojourning  —  or,  regularly  transacts  business  at  —  stat- 
ing place;  and  if  a  city,  the  street  and  number;  and  if  a  resi- 
dent of  the  State,  but  not  of  the  county  cohere  the  examination 
is  sought,  add],  and  has  an  office  for  the  regular  transaction  of 
business  in  person  in  the  county  of  .  [If  a  non-resi- 
dent, and  leave  is  desired  to  serve  the  order  in  any  other  county 
than  that  where  it  is  to  require  him  to  attend  for  examination,, 
add  reason.    N.  Y.  Code  Oiv.  Pro.,  §  886.] 

VIII.  That  deponent  intends  to  use  the  testimony  of  said  [de- 
fendant] upon  the  trial  of  this  action.*^ 

8*  Hart  V.  Chase,  67  App.  Div.  445,  of  deponent,  or  it  must  show,  if  made 

73  N.  Y.   Supp.   957;    Swain  v.  Pet-  on    information,    the    sourcfes    of    in- 

tingill,  58  Hun,  607,  12  N.  Y.  Supp.  formation  upon  which  deponent  bases 

57;  Wahle  v.  McMillan,  2  Misc.  343,  the  allegation  of  the  materiality.    See- 

21  N.  Y.  Supp.  1012.  note   81,  supra;  Rosenbaum  v.  Rice, 

85  Officers  and   directors   of  a  cor-  36  Misc.  410,  73  N.  Y.  Supp.  714. 
poration  may  be  thus  examined,  but  87  Not  necessary  to  state  if  it  ap- 

not   servants,    agents    or    employees,  pears  by  fair  inference.     McCormack 

Reiehman  v.  Manhattan  Co.,  26  Hun,  v.  Coddington,  98  App.  Div.   13,  90 

433.  N.  Y.  Supp.  218;   Whitney  v.  Rudd, 

88  N.  Y.  Gen.  Rules  No.   83.     The  100   App.  Div.  492,  91   N.  Y.   Supp. 

affidavit  must  show  the  materiality  of  429. 
the  witness  either  to  the  knowledge 
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[7/  ihe  examinee  is  a  convict^  in  jail,  state  it.    N.  Y,  Code 
Civ.  Pro.,  §  877.] 

IX.  —  and  to  the  end,  a^  in  Form  1014,  p.  1358.J 


Forms  Nos.  1399-1406.—  STATEMENTS  OF  CAUSE  OF  ACTION  AND  DE- 
FENSE, MATERIALITY  AND  NECESSITY  SUITABLE  TO  BE  IN- 
SERTED IN  THE  FOREGOING  FORM. 

FORM  No.  1399. 
Action  against  broker  or  other  fiduciary.88 

That  this  action  is  brought  to  recover  damages  [in  the  sum  of 
dollars]  sustained  by  the  plaintiff,  by  reason  of  the  mis- 
conduct .and  breach  of  duty  of  the  defendant,  while  acting  as 
factor  for  plaintiff,  in  the  sale  or  disposition  at  ,  in  the 

year  ,   of  linen   and   cotton  embroidered  handkerchiefs 

and  laces  which  were  of  the  value  of  over  dollars,  consigned 

by  plaintiff  to  defendant,  as  factor,  for  sale. 

Paintiff  charges  that  the  defendant  did  not  sell  the  said  goods 
in  a  proper  manner  and  according  to  the  usage  of  merchants,  and 
with  a  proper  exercise  of  care,  discretion  and  diligence,  and  in 
good  faith,  but  that  he  acted  in  bad  faith,  contrary  to  usage,  and 
sacrificed  said  goods. 

That  an  examination  of  the  defendant  Y.  Z.,  and  his  books  and 
papers,  is  material  and  necessary  to  enable  the  plaintiff  to  prove 
that  the  defendant  has  acted  and  conducted  the  said  business  in 
the  manner  aforesaid,  and  to  learn  the  names  of  persons  con- 
cerned in  the  sale  of  the  plaintiff's  goods,  and  the  method  em- 
ployed in  the  disposition  of  said  goods,  and  the  character  of  the 
sales,  all  of  which  are  at  present  unknown  to  the  deponent. 
\_State  all  the  details  fully.'] 

FORM  Wo.  1400. 
In  action  against  stockbroker  by  customer. —  Defense  and  necessity.89 

The  testimony  of  the  plaintiff,  T.  A.  H.,  is  material  and  neces- 
sary for  the  defendants  and  for  the  defense  of  this  action,  and 
the  prosecution  of  the  defendants'  counterclaim,  for  the  following 
reasons:     The  complaint  in  this  action  alleges  in  the  wd 

paragraphs  thereof,  "  that  defendants  never  demanded  of 

88  From  Smith  v.  McDonald,  1  Abb.  89  Sustained  in  Hardy  v.  Peters,  30 

N.  C.  350.  Hun,  79. 

See,   also,   Haebler  v.  Hubbard,   36 
Misc.  840,  74  N.  Y.  Supp.  932. 
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plaintiff  that  he  should  deposit  any  collateral  security  or  margin, 
nor  was  there  at  any  time  any  suggestion  made  or  notice  given  to 
plaintiff  by  said  defendants  that  said  collateral  security  was  de- 
sired or  required  by  defendants  before  the  alleged  sale  of  stocks 
as  hereinafter  mentioned;"  and  also  that  on  and  between  the 
and  days  of  ,  19     ,  the  defendants,  without 

notifying  plaintiff  of  the  time  and  place  of  sale,  sold,  or  pretended 
to  sell,  the  said  stocks  secretly.  The  answer  denies  that  the  said 
stocks  were  sold  without  notifying  the  plaintiff,  or  that  they  were 
sold  secretly,  and  alleges,  in  paragraph  thereof,  that  between 
the  and  days  of  ,  19     ,  the  defendants  made 

repeated  demands  in  writing  of  the  plaintiff  for  margin,  and  that 
on  or  about  the  day  of  ,  19     ,  the  defendants  sent  to 

the  plaintiff  written  notice  that  if  such  margin  was  not  sooner 
furnished  they  would  sell  his  stocks  at  a  place  and  time  in  said 
notice  mentioned.     During  part  of  the  time  between  the 
and  days  of  ,  19     ,  the  plaintiif  was  not  in  , 

but  was,  as  I  am  informed  and  believe,  at  .     The  notices 

above  referred  to  were  mainly  sent  by  telegraph,  and  I  desire  and 
expect  to  prove  by  the  plaintiff  that  he  did  receive  some  or  all  of 
the  notices  so  sent  to  him,  and  when  and  where  he  received  such 
notices. 

The  answer  further  alleges  that  on  the  day  of  , 

19     ,  notice  of  the  said  sales  of  stock  or  some  part  thereof  in 
writing  was  delivered  to  the  plaintiff,  but  that  he  did  not  on  that 
or  the  succeeding  day,  or  until  late  in  the  afternoon  of  the 
day  of  ,  make  any  claim  whatever  that  the  sale  of  the  said 

stocks  had  been  wrongful,  nor  did  he  disavow  or  repudiate  the  said 
sales,  but  acquiesced  in  and  ratified  the  same.  The  defendants 
desire  and  expect  to  prove  by  the  plaintiff  tlie  fact  of  the  receipt 
of  the  said  notice  and  the  time  at  -which  it  was  received,  and  other 
facts  relative  thereto,  which  will  also  relate  to  and  be  material 
upon  the  amount  of  damages  to  be  reco-\^ered  by  the  plaintiff. 

The  answer  further  alleges  that  the  said  sales  of  stock  were  in 
accordance  with  the  custom  of  brokers  and  dealers  in  stocks  in 
the  city  of  ,  which  customs  were  well  known  to  the  plain- 

tiff, and  were  assented  to  by  him.  I  desire  to  prove  by  the  plain- 
tiff's testimony  his  knowledge  of  and  assent  to  such  customs. 

The  agreement  between  the  parties  is  differently  set  forth  in  the 
complaint  and  in  the  answer.  The  said  agreement  was  verbal, 
and  I  desire  to  prove  by  the  plaintiff's  testimony  the  facts  relative 
to  the  said  agreement. 
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FORM  No.  1401. 
In  action  for  negligence;  necessity  and  materiality .90 

Plaintiff  alleges  in  her  complaint  that  the  defendant  was,  at 
the  time  she  received  said  injuries,  the  proprietor  of  the 
Mill  in  ,  and  defendant  in  his  answer  denies  the  allega- 

tion, and  deponent  wishes  to  examine  defendant  to  prove  that  said 
defendant  is  the  owner  or  lessee  of  said  Mill,  and  it  is  neces- 

sary so  to  do  in  advance  of  trial  of  this  action,  for  the  purpose  of 
properly  preparing  therefor. 

FORM  No.  1402. 
In  action  for  libel. 

That  this  action  is  brought  to  recover  alleged  damages  sustained 
by  the  plaintiff  as  a  proprietor,  owner,  manufacturer  and  vender 
of  an  alleged  remedy  and  medicine  for  certain  diseases,  and  arises 
out  of  the  publication  of  certain  matter  by  the  defendants,  as 
proprietors  of  a  newspaper  called  the  ,  published  in  , 

and  which  said  matter  is  alleged  on  the  part  of  said  plaintiff  to 
have  been  libelous  and  defamatory. 

That  the  defense  is,  in  part,  a  justification  of  the  facts  which 
the  said  defendants  published  of  and  concerning  the  plaintiff, 
and  which  facts  are  charged  as  libelous ;  and  in  part,  by  way  of 
mitigation,  certain  other  facts  to  be  established  on  the  trial  of  the 
aforesaid  cause,  if  any  such  trial  should  be  had,  material  and 
necessary  to  the  defendants  as  public  journalists.  [Stating  de- 
fense fully.']  That  in  order  to  protect  the  rights  of  himself  and 
his  co-defendants,  it  is  necessary  to  examine  the  plaintiff  and  take 
his  deposition  upon  the  several  matters  set  forth  in  the  plaintiff's 
complaint ;  and  that,  without  so  doing,  defendant  cannot,  nor  can 
his  co-defendants,  safely  proceed  to  trial.  That  the  medicines 
which  the  plaintiff  vends  are  so  much  under  the  control  of  the 
plaintiff  that  the  defendant  cannot  proceed  to  trial  without  the 
benefit  of  said  plaintiff's  testimony. 

FORM  No.  1403. 
Plaintiff's  acts,  as  affecting  amount  of  damages;  in  action  for  wrongful  dis- 
charge from  employment.91 
That  this  action  is  brought  to  I'ecover  damages  alleged  to  have 
been  sustained  by  the  plaintiff  by  reason  of  his  discharge  from 
employment  by  defendant ;  that  judgment  for  dollars  dam- 

so  Sustained  in  Sweeney  v.  Sturgis,  See,    also,    cases    cited   in  note  at 

24   Hun,    162.      It   is   safer   to   state      beginning  of  this  article, 
something  more  than  intent  to  prove  91  See    Edelstein    V.    Goldfleld,   92 

"admissions."  N.  Y.   Supp.  243. 
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ages  is  demanded  against  the  defendant,  which  is  the  entire 
amount  of  the  wages  which  would  have  accrued  under  the  alleged 
contract  of  employment  during  the  alleged  unexpired  term 
thereof. 

That  the  defense  is  a  denial  of  the  terms  of  the  employment, 
as  alleged  in  the  complaint ;  and  for  a  further  defense,  defendant 
alleges  facts  in  justification  of  the  alleged  discharge,  viz.  {^stating 
reasons  for  discharge]. 

That  inasmuch  as  plaintiff's  damages  will  be  prima  facie  the 
amount  which  he  would  have  received  under  Ihe  alleged  contract 
of  emplojTnent,  it  will  be  necessary  for  defendant,  upon  the  trial, 
to  establish  what,  if  any,  occupation  or  employment  plaintiff  had 
after  the  date  of  his  alleged  discharge,  and  what  efforts  if  anj-  he 
made  to  secure  employment,  and  what  if  any  moneys  were  earned 
by  him  after  his  alleged  discharge.  That  as  to  all  these  matters, 
the  testimony  of  the  plaintiff  is  material  and  necessary  for  defend- 
ant, in  order  to  enable  him  to  properly  prepare  for  trial. 

FORM  No.  1404. 
Creditors'  action  for  conspiracy  to  prefer.92 

That  this  action  is  a  judgment-creditors'  suit,  to  set  aside  a 
general  assignment  by  M.  M.  to  L.  L.  as  fraudulent  and  void; 
that  the  complaint  herein  sets  forth:     "That  on  ,   19     , 

plaintiffs  recovered  a  judgment  in  the  Supreme  Court  of  this 
State  against  the  defendant  M.  M.  for  dollars. 

That  on  ,   19     ,  said  M.   executed  a  general  assign- 

ment of  all  his  property  to  defendant  L. 

The  defendants  {naming  luhicli]  were  made  preferred  credi- 
tors of  defendant  M.  M.,  to  the  amount  of  dollars,  whereas 
tbey  were  not  creditors  of  said  M.  M.  at  all,  but  conspired  with 
him  and  defendant  L.  to  pretend  that  they  were. 

That  said  general  assignment  of  M.  M.  was  made  with  the  in- 
tent to  hinder,  delay  and  defraud  the  plaintiffs  and  prevent  them 
from  collecting  their  just  debt;  that  plaintiffs  had  issued  execu- 
tion, which  has  been  returned  tmsatisfied. 

Plaintiffs  demand  judgment  that  said  assignments  be  adjudged 
fraudulent  and  void  as  against  the  plaintiffs;  that  said  L.  be  de- 
creed to  pay  them  the  amount  of  their  judgment,  with  interest 
and  costs,  out  of  the  assets  in  his  hands ;  or  that  a  receiver  be  ap- 
pointed by  the  court  to  take  possession  of  said  assets,  and  out  of 
them  pay  plaintiffs  the  amount  of  their  judgment,  mth  interest 
and  costs,  with  other  relief,  and  in  the  meantime,  the  defendant 

92  Sustained  in  Tenney  v.  Mautner,  1  Civ.  Pro.   (McCarthy)  64. 
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L.  may  be  enjoined  from  distributing  or  disposing  of  the  assets 
in  his  hands  as  assignee. 

That  each  of  said  defendants  [naming  whicK],  has  served  a 
separate  answer  upon  plaintiffs'  attorneys,  denying  that  said  gen- 
eral assignment  of  defendant  M.  M.  was  made  with  intent  to 
hinder,  delay  and  defraud  said  M.  M.'s  creditors,  or  that  the  de- 
fendants [naming  them'],  were  not  creditors  of  defendant  M.  M. 

That  defendant  M.  M.,  as  maker  of  said  assignment,  and  the 
other  defendants  [naming  which],  as  pretended  creditors  of  said 
M.  ]\I.  and  the  parties  who  by  such  assignment  are  made  pre- 
ferred creditors,  have  peculiar  knowledge  of  the  facts  involved  in 
the  above  issues,  and  that  the  testimony  concerning  these  facts  of 
the  parties  to  be  examined,  is  material  and  necessary  to  plaintiffs 
in  the  prosecution  of  this  action;  and  deponent  further  says  that 
defendants  [naming  which],  claim  that  they  were  and  are  credi- 
tors of  defendant  IC.  M.,  and  that  they  held  his  notes;  that  no 
entries  indicating  any  indebtedness  to  them  on  the  part  of  de- 
fendant M.  M.  appear  upon  any  of  his  books,  and  that  there  are 
other  suspicious  circumstances  connected  with  the  assignment 
[state  them  fully  —  or,  which  will  appear  more  fully  from  the 
affidavit  of  J.  P.  E..,  hereto  annexed]. 

FORM  No.  1405. 

Fraudulent  conspiracy  by  trustees  of  the  plaintiff  corporation  in  inducing 
transfer  of  assets  without  consideration.93 

[After  stating  substance  of  the  issues,  and  alleging  deponent's 
inquiry  into  the  circumstances  and  for  means  of  evidence  of  plain- 
tiff's hnowledge  of  the  facts;  continuing  as  follows:] — From 
such  examination  and  inquiry  I  am  convinced  and  have  advised 
the  plaintiff  that  it  will  be  material  and  necessary  to  the  plaintiff 
to  prove,  and  it  can  and  will  prove,  on  said  trial,  that  the  defend- 
ant S.  received  the  instruments  purporting  to  convey  said  patents, 
or  some  right,  title,  or  interest  in,  to,  or  under  the  same,  without 
any  consideration  whatever,  and  that  the  defendant  S.  receive  said 
instruments  with  knowledge  or  notice  of  the  prior  claim  and  right 
of  the  plaintiff  to  said  patents  then  existing,  and  of  the  concoction, 
progress  and  consummation  of  the  fraud  and  conspiracy  against 
the  plaintiff  by  the  defendants  H.,  D.  and  A.,  set  forth  in  said 
complaint. 

93  From  Mechanical  Orguinette  Co.  the   party   to   refuse  to  answer  any 

V.  Haynes,  19  Wkly.  Dig.  ,536,  where  question  "which  must  of  necessity  tend 

it  was  held  the  order  was  proper  in  to  establish  criminality, 
such  a  ease,  subject  to  the  right  of 
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From  such  examination  and  inquiry  I  have  learned,  and  have 
advised  the  plaintiff,  that  the  transactions  leading  to  and  com- 
prising the  receipt  by  the  defendant  S.  of  said  instruments  pur- 
porting to  convey  to  him  the  said  patents,  .(which  said  transac- 
tions will,  if  disclosed,  prove  the  absence  of  consideration  for  such 
conveyance  and  the  knowledge  in  or  notice  to  the  defendant  S. 
of  the  plaintiff's  claim  and  right  aforesaid)  were  carried  on  and 
continued  throughout  as  the  personal,  private  and  secret  trans- 
actions of  the  defendants  S.  and  A. ;  that  they  are  the  only  wit- 
nesses cognizant  of  said  transactions,  and  of  the  matters  afore- 
said to  be  proven  by  said  transactions ;  that  no  other  witnesses  nor 
other  means  of  evidence,  except  the  defendants  A.  and  S.,  are 
available  to,  or  known  to  the  plaintiff,  or  its  officers  or  agents,  to 
prove  said  transactions,  and  that  the  testimony  of  the  defendants 
S.  and  A.  is  therefore  material  and  necessary  for  the  plaintiff, 
and  for  its  prosecution  of  this  action. 

FORM  No.  1406. 
Action  for  malicious  piosecution.94 

That  the  nature  of  this  action  is  as  follows,  viz. :  Damages  to 
the  plaintiff  by  reason  of  the  defendants  maliciously  causing  an 
action  to  be  brought  against  the  plaintiff  in  this  action  and  others, 
and  falsely  and  maliciously  charging  therein  that  certain  state- 
ments made  by  the  plain.tiff  in  this  action  and  his  former  partners 
concerning  their  financial  condition  iipon  obtaining  a  composition 
■with  their  creditors,  were  false  and  known  to  be  false.  That  said 
action  was  brought  by  an  assignee  of  the  pretended  cause  of  action 
therein  to  recover  balance  of  debt  after  paying  composition  to  de- 
fendants, as  creditors  of  plaintiff's  late  firm  of  B.,  B.  &  C,  and 
plaintiff  herein  claims  that  the  same  was  done  maliciously,  and 
that  defendants  caused  false  and  defamatory  words  to  be  inserted 
in  the  complaint  as  follows  [quoiation]. 

That  the  answer  herein  denies  each  and  every  allegation  of  the 
complaint  of  the  acts  set  forth  in  the  complaint  being  done  in 
bad  faith,  or  with  intent  to  injure  the  plaintiff,  or  that  it  was 
brought  in  the  name  of  said  A.  to  avoid  liability  for  costs,  or 
that  they  controlled  said  action,  or  that  the  plaintiff  was  damaged. 

That  the  plaintiff  demands  a  money  judgment  to  the  amount 
of  $ 

That  plaintiff  desires  to  examine  the  defendant  S.  J.  C.  be- 
fore trial,  and  that  his  testimony  is  material  and  necessary  for 
the  prosecution  of  this  action  by  the  plaintiff  to  prove  that  the 
action  started  bv  A.  was  really  started  by  the  defendants^  in  his 
name,  and  withont  any  reason  to  believe  that  the  plaintiff  and 

S4  Sustained  at  General  Term  in  an  unreported  case. 
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his  said  late  firm  had  been  guilty  of  any  fraud  in  their  com- 
position   proceedings,    and    without    any    intent    to    injure   the 

plaintiff. 

FORM  No.  1407. 

Affidavit  of  applicant's  attorney,  to  materiality  and  necessity. 

[Title  of  court  and  cause.^ 

E.  H.,  being  duly  sworn,  says  that  he  is  the  attorney  for  the 
plaintiff  herein.  That  from  a  statement  of  the  case  in  this 
action  made  to  deponent  by  the  [plaintiff]  deponent  verily  be- 
lieves that  [plaintiff]  has  a  good  and  substantial  [cause  of 
action]  on  the  merits.  Deponent  further  says,  that  the  examina- 
tion of  [M.  IST.,  the  treasurer  of  the  defendant  corporation], 
which  is  sought  in  this  application,  is  material  and  necessary  to 
[plaintiff]  in  order  to  enable  him  to  properly  proceed  with  the 
prosecution  of  his  action  and  to  prepare  for  the  trial  thereof,  as 
deponent  verily  believes. 

[Jurat.] 

FORM  No.  1408. 

Affidavit  to  obtain  examination  of  party  at  his  own  instance.95 
[Adapt  from  Form  1398.] 

FORM  No.  1409. 

Order  that  party,  or  officer  of  corporation-party,  submit  to  examination  be- 
fore trial.96 

[Title  of  court  and  cause.^''] 

On  reading  the  annexed  affidavits  of  A.  B.  [plaintiff  herein], 
and  A.  T.,  his  attorney,  verified  the  day  of  ,  19    > 

and  on  the  pleadings  herein,  and  on  motion  of  A.  T.,  counsel  for 
A.  B.  [plaintiff]  above  named: 

95  The  papers  upon  the  application  97  This  must   be   a   judge's,  not  a 

must    comply    with    Code    Civ.    Pro.,  court  order.     Wiechers  v.  New  Home, 

§  872.   Hebron  v.  Work,  101  App.  Div.  etc.,  Co.,  supra.    And  see  Vol.  I,  p.  86, 

403,  92  N.  Y.  Supp.  149,  34  Civ.  Pro.  note   89.     It  may  be  made  by  any 

134.  judge  of  the  court,  in  any  part  of  the 

While  it  is  not  necessary  to  show  State.  Bank  of  Silver  Creek  v.  Brown- 
that  the  party  is  ill,  infirm  or  about  ing,  16  Abb.  Pr.  272,  unless  the  re- 
to  depart  from  the  State  (Code  Civ.  strictious  as  to  the  place  of  return 
Pro.,  §  872,  subd.  5 ;  Hebron  v.  Work,  prevents.  Within  the  same  restric- 
supra) ,  since  a  situation  of  that  kind  tion  it  may  be  made  by  a  county 
is  the  usual  motive  for  the  applica-  judge.  N.  Y.  Code  Civ.  Pro.,  §  873 
tion,  the  fact  should  be  alleged  for  the  (s.  P.,  Whereatt  v.  Ellis,  28  N.  W. 
purpose  of  invoking  the  court's  dis-  Rep.  630).  Or  a  special  county  judge, 
cretion.  Kinney  v.  Roberts,  17  Wkly.  Dig.  "■ 

98  Notice    of    motion    is    improper.  This  is  not  so  broad  as  the  general 

Wiechers  v.  New  Home  Sewing  Maeh.  rule  as  to  ex  parte  applications  on 

Co.,  38  App.  Div.  1,  56  N.  Y.  Supp.  other  motions.    Vol.  I,  pp.  98,  100. 
235. 
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Oedeeed,  that  the  defendant  Y.  Z.  above  named  [or,  the  de- 
fendant Company  above  named  by  Y.  Z.,  its  president],"* 
be  examined  [as  an  adverse  party  herein]  and  his  deposition  be 
taken,  pursuant  to  section  873  of  the  Code  of  Civil  Procedure, 
and  that  for  that  purpose  he  appear  before  me,  or  the  Justice  of 
this  court  v?ho  may  be  sitting,  at  Special  Term,  Part  II  [or,  at 
chambers],  at  the  city  hall  [or,  at  the  county  court  house],  in 
the  city  of  ^  [or,  before  J.  K.,  hereby  appointed  referee 
to  take  said  deposition,  at  his  office  —  designating  if],  on  the 
day  of  ,  at  o'clock  in  the  noon,^  and 
submit  to  examination  and  testify  concerning  the  [following] 
matters  relevant  to  the  issues  in  this  action.^  [For  directions 
limiting  the  scope  of  the  examination,  see  Forms  1412  to  1414 
(below)']. 

Let  a  copy  of  this  order  be  served  on  said  ,  within 

the  State,  on  or  before  the  day  of  ,19       [not  more 

than  twenty,  nor  less  than  five,  days  before  return]. 

[Or,  And  it  appearing  to  me  by  the  special  circumstances 
shown  in  said  affidavit,  that  it  is  necessary  to  allow  more  than 
twenty  days  —  or,  less  than  five  days  —  service  of  this  order,  let 
a  copy  hereof  be  served  on  said  M.  IST.  and  Y.  Z.,  within  the  State, 
at  any  time  on  or  before  the  day  of  ,  19     .]^^ 

[In  either  case,  if  the  party  is  a  non-resident,  may  add,  if 
reasons  are  stated  in  the  affidavit:   For  special  reasons  stated  in 
the  affidavit  of  A.  B.,  service  of  this  order  in  the  county  of 
shall  be  sufficient.*] 

[Stay,  if  granted,  may  he  as  in  next  Article.] 

[Bate.]  [Signature  of  judge  with  initials  of  title.] 

98  The  deposition  of  an  officer  of  a  said  referee  may  appoint,  and  get  the 
corporation  party  cannot  be  intro-  referee  to  fix  it  in  writing,  and  in  a 
dueed  at  the  trial  without  proof  of  notice  or  subpoena  designate  the  time 
inability  .  to   procure   his   attendance.  so  fixed. 

Miners,  etc..  Bank  v.  Ardsley  Hall  Co.,  2  The  court  has  power  to  order  a 

113  App,  Div.  194,  99  N.  Y.  Supp.  98.  general  examination  of  a  party.    Her- 

The  order  should  direct  the  corpora-  bage  v.  City  of  Utica,  109  N.  Y.  81. 

tion  party  to  be  examined.    Jacobs  v.  But  it  has  rarely  been  ordered,  in  the 

Mex.  Sugar  Eef.  Co.,   112  App.  Div.  absence  of  a  fiduciary  relation. 
667,  98  N.  Y.  Supp.  542.  A  party  cannot  be  ordered  to  an- 

99  In  the  county  in  which  he  re-  swer  questions  in  writing  and  file  and 
sides,  or  where  he  has  an  oflSce  for  the  verify  them ;  the  examination  should 
regular  transaction  of  business  in  be  by  question  and  answer.  Matter 
person;  or,  if  a  non-resident,  where  of  Sands,  112  App.  Div.  649,  98  N.  Y. 
it  is  expected  to  serve  him.     N.  Y.  Supp.  459. 

Code  Civ.  Pro.,  §  886;   Carr  i;.  Gen.  2a  Authorized  only  when  facts  show- 

Incand.,   etc.,    Co.,  37   Misc.    837,   77  ing  necessity  for  short  service  appear 

N.  Y.  Supp.  464.  in    the    moving    papers.      Miller    v. 

ilf  it  is  to  be  left  to  the  referee  to  Nevins,  115  App.  Div.  139. 
fix  the  time,  say,  at  such  time  as  the  3  N.  Y.  Code  Civ.  Pro.,  §  886. 
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[Serve  on  the  examinee,  personally,*  {and,  if  a  non-resident, 
luith  subpoena),  and  pay  witness  feesj^  also  serve  the  order  and 
affidavits  on  the  attorneys  for  each  party. Y 

[File  original  within  ten  days  after  deposition  taken  and  certi: 
fled.    N.  Y.  Code  Civ.  Pro.,  §  880.]' 


FoEMS  Nos.  1410-1414.—  STATEMENTS  SUITABLE  TO  BE  INSERTED  IN 
POEEGOING  FOEM. 

FORM  No.  1410. 
Authority  to  issue  subpoena  duces  _tecuin.8 

That  if,  for  the  purpose  of  refreshing  the  recolleotion  of  said 
[defendant]   upon  such  examination,  the  production  of  any  of 
[defendant's]   books  and  papers  shall  become  necessary,  a  suh- 
pcena  duces  tecum  issue  to  compel  the  production  thereof. 

FORM  No.  1411. 
Direction  to  corporate  officer  to  produce  books  and  papers.9 
It  is  further  ordered  that  and  the  said  J.  F.  produce,  and  he  is 
hereby  directed  and  required  to  produce  for  the  purpose  of  such 
examination  at  the  time  and  place  aforesaid,  the  cash  books,  jour- 
nals, and  minute  books  [usually  only  hooTcs  of  original  entry  will 
he  required']  of  the  said  company,  which  relate  to  or  have  any 
mention  of  [the  said  insurance  policy  issued  by  it  to  M.  IST.,  upon 

4  Hall  V.  Oilman,  87  App.  Div.  248,  When  an  officer  of  a  corporation 
84  N.  Y.  Supp.  279.  If  the  party  party  is  to  be  examined,  the  order 
avoids  service  of  the  order  by  re-  itself  will  direct  the  production  of  the 
maining  outside  of  the  jurisdiction,  books.  See  next  Form  and  notes, 
the  court  will  not  entertain  his  mo-  9  Cannot  be  required  otherwise  than 
tion  to  vacate.  Campbell  v.  Bauland  as  an  adjunct  to  the  oral  examination, 
Co.,  41  App.  Div.  474,  58  N.  Y.  Supp.  and  only  in  case  the  party  to  be  ex- 
984.  amined  is  an  officer  of  a  corporation. 

5  At  the  rate  prescribed  in  an  ae-  See  N.  Y.  Code  Civ.  Pro.,  §  872;  Jer- 
tion  in  the  Supreme  Court.  rolls   v.    Perkins,   25   App.  Div.  348, 

6  Cowen  V.  Ferguson,  18  Abb.  N.  C.  49     N.     Y.     Supp.    597 ;    Matter   of 
241.  Thompson,  95  App.  Div.  542,  89  N.  Y. 

T  Or  later,  by  leave,  nunc  pro  tunc,  Supp.   4 ;    Duffy  v.   Consol.  (ias  Co., 

upon  cause  shown  for  failure  to  file.  59  App.  Div.  580,  69  N.  Y.  Supp.  635. 

Faith  V.  Ulster,  etc.,  E,.  Co.,  70  App.  If  the  party  to  be  examined  is  a 

Div.    303,    75    N.    Y.    Supp.    420,    10  natural   person,   production  of  docu- 

Anno.   Cas.  449 ;    Israel  v.  Israel,  46  ments  may  be  compelled  by  a  subpoena 

App.  Div.  89,  61  N.  Y.  Supp.  328.  duces  tecum,  but  it  is  improper  to  put 

8  From    abundant   caution    such    a  a  direction  to  prodnce  books  in  the 

clause  may  be  advisable,  in  the  case  order.     Gee  v.  Pendas,  87  App.  D'^- 

of  the  examination  of  an  individual  157,  84  N.  Y.  Supp.  32. 

party.    See  next  note,  and  Rosenbaum  Production   of  books   of  a  foreign 

r.  Rice,  36  Misc.  410,  73  N.  Y.  Supp.  corporation,  which  are  at  the  home 
714. 
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■whicb.  this  action  is  based.] ^^  [In  order  that  no  doubt  may  exist 
as  to  the  purpose  of  the  production  of  the  hooks,  may  add:^  The 
production  of  such  books  is  only  for  the  purpose  of  refreshing  the 
recollection  of  the  witnesses,  and  aiding  their  memories  in  the  oral 
examination,  such  books  not  being  produced  for  the  purpose  of 
examination  or  inspection  by  [plaintiff]  or  his  counsel. 

FORM  No.  1412. 
Limiting  scope  of  examination. 

Said  examination  to  be  limited  to  the  following  subjects  \_stat- 
ing  them  as  thv^.-^ 

1.  The  persons  composing  the  original  firm  mentioned  in  said 
affidavit. 

2.  Their  respective  interests  in  said  firm. 

3.  The  names  of  the  persons  who  may  from  time  to  time  have 
succeeded  to  any  of  said  interests  respectively. 

But  plaintiff  shall  not  be  permitted  to  inquire  into  any  defense 
of  which  the  defendant  may  be  possessed.^^ 

FORM  No.  1413. 
Limiting  scope  of  inquiry;  another  Form. 

That  said  examination  shall  be  confined  to  obtaining  from  the 
defendant  evidence  as  to  the  identity  of  the  train  which  killed 
the  decedent,  and  whether  such  train  was  operated  and  controlled 
by  the  defendant  or  by  some  other  railroad  corporation  which 
by  virtue  of  some  traffic  or  other  contract  between  the  corpora- 
tions was  operating  trains  upon  avenue. ^^ 

office,   should   not   be    inconsiderately  examination    can    be    adjourned,    and 

ordered.    Erwin  v.  0.  R.,  etc.,  Co.,  22  the  books  ordered  produced,  if  neces- 

Hun,  566.     Such  an  application  may  sity  therefor  appears  at  the  hearing, 

be  denied,  as  to  the  books  —  or  ■wholly  Wood  v.  Mott  Iron  Works,  1 14  App. 

if  only  made  for  examination  on  the  Div.  108. 

books  —  upon  the   corporation  stipu-  lo  From  Mauthey  v.  Wyoming,  etc., 

lating  to   allow   examination    at   its  Ins.  Co.,  76  App.  Div.  579,  78  N.  Y. 

home  office.  Supp.  596,  where  the  language  of  the 

An  order   to   produce   "  the   books  direction   was   sustained.     It   is   im- 

and   papers,    if    any    such  there  are,  proper   to   have  the   order  direct  all 

mentioned   in   such    affidavit,    if    the  corporate  books  to  be  produced.     De 

same  are  in  your  possession  or  under  Brunoflf    v.    McClure-Tissot    Co.,    83 

your  control,"  is  too  uncertain.   Olney  App.  Div.  640,  82  N.  Y.  Supp.  38. 

V.  Hatcliffe,  37  Hun,  286.  H  As  to  this  clause,  see  McCormack 

And    unless    the    moving    affidavit  v.   Coddington,   98  App.   Div.    13,   90 

shows  that  the  corporate  books  con-  N.  Y.  Supp.  218. 

tain  any  material  entries,  the  order  12  From  Muldoon  v.  N.  Y.  C.  &  R. 

should  not  direct  their  production,  at  Co.,  98  App.  Div.  169,  91  N.  Y.  Supp. 

any  rate  in  the   first   instance;    the  65. 


1646        Abbott's  practice  and  foems. 

FORM  No.  1414. 
Presence  of  medical  experts  at  examination  of  invalid. 

It  is  further  ordered  that  J.  D.,  M.  D.,  the  attending  pliysician 
of  said  plaintiff,  may  be  present  at  said  examination;  J.  S.  F., 
M.  D.,  the  physician  heretofore  employed  by  the  defendant,  and 
who  has  heretofore  examined  the  plaintiff,  may  also  be  present 
at  such  examination;  and  D.  A.,  M.  C,  of  ,  may  be  also 

present,  with  said  J.  D. ;  and  that  such  examination  by  said 
referee  shall  not  proceed  at  any  one  time  further  than  his  physical 
and  mental  strength  shall  in  their  judgment  warrant.^* 

FORM  No.  1415. 
Direction  as  to  prisoner. 

[See  Code  Civ.  Pro.,  §  877.] 

FORM  No.  1416. 
Direction  on  reference. 

[P.  1630  of  this  volume.] 

FORM  No.  1417. 
Subpcena  to  non-resident  ordered  to  appear  for  examination  before  tiial.Wi 

The  People  of  the  State  of  New  Yoek,  To  [name  of  exam- 
inee], greeting: 
We  command  you,  that  all  and  singuluar  business  and  excuses 
being  laid   aside,   you    [and   each   of  you]    appear  and  attend 
before  Hon.  J.  K.,  one  of  the  justices  of  the  court,  at  his 

chambers  at  the  City  Hall  \^or.  County  Court  House] ,  in  the  city 
of  ,^®  and  county  of  \^or,  before  K.  F.,  Esq.,  of 

,  a  referee  duly  appointed  by  the  order  hereinafter  re- 
ferred to],  on  the  day  of  ,  19  ,  at 
o'clock  in  the  noon,  to  be  examined  and  give  your 
deposition  at  the  instance  of  the  ,  in  a  certain  action  now 
pending  in  the  court,  between  [yourself]  as  plaintiff  [or, 
yourself  and  as  plaintiffs],  and  Y.  Z.  as  defendant  {or, 
and  Y.  Z. —  and  others  —  as  defendants] ,  pursuant  to  the  order 
of  Mr.  Justice  J.  K.,   dated  the              day  of  j  1^    , 

13  Sustained  in  Harrold  v.  N.  Y.  El.  15  A  non-resident  is  required  to  at- 

R.  R.  Co.,  21  Hun,  268.  tend  only  in  the  county  wncrein  he 

1*  Serve  with  a  copy  of  the  order.  has    been    served,    unless    the    order 

Perhaps   not   essential,   but   served  otherwise    directs.     Code   Civ.  Pro., 

for  greater  caution  under  N.  Y.  Code  §  886. 
Civ.  Pro.,   §  886,  last  clause.     Com- 
pare §  874. 
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whereof  a  copy  is  herewith  served  on  you ;  *  and  for  a  failure 
to  attend  t  you  will  be  deemed  guilty  of  a  contempt  of  court,  and 
liable  to  pay  all  loss  and  damages  sustained  thereby  to  the  party 
aggrieved,  and  forfeit  fifty  dollars  in  addition  thereto,  besides 
the  punishment  of  having  your  pleading  stricken  out. 

Witness  [_as  in  Form  1241,  supra.] 

FORM  No.  1418. 

Subpcena  duces  tecum,  where  defendant,  a  natural  person,  is  required  to  pro- 
duce documents.is 

[Insert  in  last  Form,  at  the  *]  And  that  you  bring  with  you, 
and  produce  at  the  time  and  place  aforesaid  \_give  a  designation 
of  the  document  in  such  manner  as  to  plainly  identify  it.  Where, 
from  the  relation  of  the  parties,  the  applicant  has  a  right  to  all 
records  of  transactions  between  them,  the  documents  may  he 
described  generally,  as  thus:] 

Your  ledgers,  cash  books,  sale  books,  and  blotters,  containing 
entries  of  goods  sent  or  consigned  to  you  by  the  plaintiff,  or  re- 
lating in  any  way  to  the  same;  also  the  auctioneer's  returns  of 
sales  of  any  and  all  goods  of  the  plaintiff  so  sold;  also  all 
letters  of  the  plaintiff  to  you  since  the  day  of  , 

19  ,  and  all  other  books,  papers,  memoranda,  and  writings  re- 
lating to  the  business  heretofore  done  between  yourself  and  the 
plaintiff,  or  containing  any  entries  relating  to  the  same,  now 
in  your  custody,  and  all  other  deeds,  evidences  and  writings  which 
you  have  in  your  custody  or  power,  concerning  the  premises.^^ 
And  for  a  failure  to  comply  herewith  [conclude  as  in  last  Form 
from  the  f]- 

FORM  No.  1419. 
Order  to  show  cause  iipon  application  to  vacate  order  for  ezamination.is 

[Title  of  court  and  cause.] 

Upon  the  annexed  aifidavit  of  Y.  Z.,  verified  the  day 

of  ,  19     ,  and  the  order  of  Mr.  Justice  J.  K.,  dated  the 

16  The   order   for   the    examination  tion  could  be  also  compelled  by  sub- 
need  not  expressly  authorize  the  issu-  poena  duces  tecum.     See  Harbaugh  r. 
ance   of   the   subpcena    dtices    tecum.  Middlesex  Secur.  Co.,  110  App.  Div. 
Rosenbaum  v.  Rice,  36  Misc.  410,  73  633. 
N.  Y.  Supp.  714.  17  Adapted  from  Form  sustained  in 

See  notes  to  Forms  1410  and  1411.  Smith   v.   Macdonald,    1    Abb.    N.    C. 

While  the  Gode  permits  a  provision  360. 

in  the  order,  requiring  the  officer  of  18  Upon  this  application  the  merits 

the  corporate  party  to  produce  speci-  of  the  action  will  not  be  considered; 

fled  books,  it  is  probable  the  produc-  nor  whether  the  information  sought 
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day  of  ,  19     >  directing  that  the  defendant  Y. 

Z.  be  examined  before  trial,  and  upon  the  pleadings  in  this  action 
and  the  papers  referred  to  in  said  order  [continue  as  in  Form 
818,  p.  1173  of  this  volume,  stating  grounds  of  application  care- 
fully if  hosed  upon  irregularity  as;]  why  said -order  should  not' 
be  vacated  upon  the  ground  that  the  said  order  is  irregular  in 
that  it  requires  the  defendant  to  appear  and  be  examined  in  a 
county  other  than  a  county  wherein  he  resides  or  has  an  office 
for  the  regular  transaction  of  business  in  person  [continue  as 
in  Form  sls.]^^ 

[//  stay  of  examination  is  necessary  :'\  And  until  the  hearing 
and  determination  of  this  application  to  vacate  the  same,  all  pro- 
ceedings under  said  order  of  Mr.  Justice  J.  K.  are  hereby  stayed 
[except  to  appear  upon  the  return  day  thereof  and  procure  an 
adjournment  of  such  examination  to  a  subsequent  date,] 


FORM  No.  1420. 
Deposition  on  examination  before  trial.20 

Before  Hon.  J.  K.,  Judge.^' 
[Title  of  court  and  cav^e.] 

Deposition  of  A.  B.    [the  plaintiff  above  named],  taken  this 

day  of  ,  19     ,  at  ,  in  the  county  of  ,  under 

the  annexed  order  of  ]\Ir.  Justice  J.  K.,  dated  the  day  of 

,19     ,  at  the  instance  of  the  [defendant]  above  named, 

pursuant  to  section  873  of  the  Code  of  Civil  Procedure. 

Ajjpearances : 

0.  P.,  Esq.,  of  counsel  for  plaintiff; 
A.  T.,  Esq.,  of  counsel  for  defendant. 

The  said  A.  B.,  being  first  duly  sworn,  and  being  examined 
by  A.  T.,  Esq.,  counsel  for  defendant,  says:  * 

"vvill   tend   to   incriminate   the   party.,  sible   at   the   trial   without   previous 

See  Ryan  v.  Regan,  46  App.  Div.  590,  proof    of    his    death   or    inability  to 

62  N.  Y.  Supp.  39.  attend.     The  rule  is  otherwise  as  to 

The   court   will   not   entertain    the  a   witness   in   the   cause    (Code  Civ. 

motion  to  vacate  if  the  party  is  re-  Pre,  §  882)  ;  an  officer  of  a  corpora- 

maining  outside  of  the  State  to  avoid  tion  party  is  a  witness  within  this 

service.     Dudley  v.  Press  Pub.  Co.,  58  requirement.      Miners,   etc..   Bank  f. 

Hun,  181,  11  N.  Y.  Supp.  337.  Ardsley  Hall  Co.,  113  App.  Div.  194, 

19  Code  Civ.  Pro.,  §  886.  99  N.  Y.  Supp.  98. 

20  Adapted  from  Richards  v.  Judd,  21  If    taken    before    referee,   adapt 
15  Abb.  Pr.   (N.  S.)    184.  accordingly.     See   Vol.  I,  Form  59, 

The  deposition  of  a  party  is  admis-      p.  178. 
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[Stating  substance,  or  setting  forth  question  and  answer j  not- 
ing also  all  proceedings;  for  various  instances,  see  Forms  1421 
to  1426  (below). 1 

[Signature  of  deponent.} 
Subscribed  and  sworn  to  before  me  this         day  of  ,  19     . 

[Signature  of  judge  and  initials  of  title  —  or  referee.] 

I   HEREBY    CERTIFY    that,    pursuant    to    the   annexed,  order, 
granted  by  me  herein,  I  took  the  annexed  deposition  of  A.  B.  thisi 
day  of  ,  19      [or,  on  the  days  therein  stated],  he 

having  been  by  me  first  duly  sworn,  and  the  plaintiff  appearing 
by  A.  T.  and  the  defendant  by  T.  Z. ;  and  when  completed  said 
deposition  was  carefully  read  over  to  said  A.  B.,.  and  subscribed 
by  him  in  my  presence.^* 

[Date.]       [Signature    of  judge   and  initials   of  title  — 
or  of  referee.] 

[File  order  and  affidavit  on  which  it  was  granted,  and  proof 
of  service  {or  the  stipulation),  with  the  above  deposition,  duly 
certified,  within  ten  days  after  its  compleiion.^^] 


FosMS  Nos.     1421-1426.—  STATEMENT  SUITABLE  TO  BE  INSERTED  IN 
FOREGOING  FORM  OF  DEPOSITION. 

FORM  No.  1431. 
Adjournment. 

Further  examination  adjourned  to  ,  ,  19     , 

at         ,  A.  M.,  at  same  place. 

On  day  ,19     ,  the  parties  and  their  attorneys 

appear  as  before,  and  the  examination  proceeds. 

FORM  :"!fo.  1432. 
Question  and  objection. 

Q.  Of  what  is  Balsam  No.  2,  which  you  advertise  as  one  of 
your  Golden  Eemedies,  composed? 

22  If  the  certificate   is   incomplete,  Co.,  70  App.  Div.  303,  75  N.  Y.  Supp. 

the  omission  may  be   allowed   to  be  420,   10  Anno.  Gas.  449. 

supplied  nunc  pro   tunc,  upon  cause  23  See  note  7  to  Form  1409. 
shown.    See  Farth  v.  Ulster,  etc.,  R. 
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Plaintiff,  as  advised  by  his  counsel,  refuses  to  answer  the  ques- 
tion, and  plaintiff's-  counsel  objects  to  the  question  on  the  follow- 
ing grounds  {^specify  all  grounds  urged']. 

Both  parties  went  before  Judge  J.  K.  to  argue  the  question  on 
the  above  objections.  • 

Judge  J.  K.  directed  the  plaintiff  to  answer  the  question. 
Plaintiff's  counsel  excepted. 

Ans.  {Etc.'] 

FORM  No.  1423. 
Identification  of  exhibit. 

Q.  Is  this  one  of  the  circuluars  you  send  out  with  what  you 
advertise  as  Dr.  Kichau's  Golden  Remedies? 

A.  Yes. 

The  defendant's  attorney  asks  to  have  this  circular  marked  for 
identification  and  attached  to  the  deposition  of  the  witness. 

Marked  defendant's  Exhibit  "A  for  identification,"  of  this  day. 


FORM  No.  1424. 
Objection  taken  and  reserved. 

Q.  Do  you  advertise  Dr.  Eichau's  Golden  Elixir  d' Amour,  or 
Elixir  of  Love? 

A.  Yes,  sir. 

Q.  Of  what  is  it  composed? 

Objected  to  by  plaintiff's  counsel,  as  it  comes  under  the  same 
question  and  rulings  as  Balsam  No.  2,  and  subject  to  the  same 
objection  then  and  there  given. 

Question  not  waived,  but  to  be  submitted  to  the  judge. 


FORM  No.  1425. 
Argument  of  objection. 

Attorneys  for  plaintiff  and  defendants  appeared  before  Justice 
T.  K.  to  argue  question  as  to  the  propriety  of  the  above  question 
■and  motion.     Adjourned  by  him  to  inst.,  at  a.  m. 

The  motion  herein  was  argued  on  this  day  of  » 

19     ,    and   Mr.    Justice  ruled:    "The  plaintiff  must 

answer  the  question  which  has  been  propounded." 
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FORM  No.  1426. 
Objection  to  sufficiency  of  answer. 

Q.  Of  -what  is  Dr.  Kichau's  Golden  Elixir  d' Amour,  or  Elixir 
of  Love  composed? 

A.  It  is  a  secret  compound,  and  composed  of  various  ingredi- 
ents which  possess  great  medicinal  properties. 

The  defendants  object  to  the  answer,  on  the  ground  that  it  is 
evasive,  and  does  not  disclose  the  component  parts  of  the  Elixir 
d'Amour. 

Q.  Do  you  decline  to  give  a  further  answer  to  this  question, 
Doctor  ? 

A.  Witness  refuses  to  answer. 

Justice  J.  K.^*  rules  that  the  [question  is  relevant;  that  the 
plaintiff  is  bound  to  answer  it;  that  his]  answer  is  evasive,  and 
that  the  plaintiff  must  answer  the  question  as  to  the  several 
contituent  parts.  Exception  taken  to  ruling  by  plaintiff's  coun- 
sel. Plaintiff  refuses  to  answer,  under  instructions  of  his  coun- 
sel. [Justice  J.  K.  orders  the  plaintiff's  complaint  herein 
stricken  out,  and  dismissed,  with  costs.] 


I.  PHYSICAL  EXAMINATION  OF  PLAINTIFF. 

FORM  No.  1427. 

Affidavit  upon  application  for  physical  examination  of  plaintiff. 

[Title  of  court  and  cause.] 

A.  B.,  being  duly  sworn,  says: 

I.  That  he  is  the  defendant  herein,  and  resides  at  'Ho. 

street,  in  the  city  of  ;  and  that  he  has  appeared  in  this 

action  by  ,  his  attorney,  whose  post-office  address  is  ISTo. 

street,  in  the  city  of  ;   that  the  residence  of  the 

plaintiff  is  at  No.  street  in  the  city  of  ,  county  of 

24  If  the  refusal  is  before  a  referee  Order  for  attachment  for  contempt 

he  should   certify    it   to    the    judge,  in  disregarding  order  to  appear   for 

N.  Y.  Code  Civ.  Pro.,  §  880.     And  if  examination  before  trial  —  see  Form 

application  is  to  be  made  to  the  court  1258,  supra. 

T  judge  to  fine  or  imprison  for  con-  25  See,   as  to  general  requirements 

tempt  of  the  referee's  direction,  take  of  the  affidavit  upon  the  application, 

the  referee's  affidavit,   or   other   ade-  Green  v.  Middlesex  R.  R.  Co.,  10  Misc. 

quate  affidavits,  to  the  truth  of  his  473,   32   N.  Y.   8upp.    177;    aff'd,   90 

report  or  certificate.  Hun,  C07;   Sewell  v.  Butler,  16  App. 

Div.  77,  44  N.  Y.  Supp.  1074. 
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,  and  that  he  has  appeared  herein  by  ,  his  at- 

torney, whose  office  is  at  No.  street,  in  the  city  of 

II.  That  this  action  was  commenced  by  the  service  of  the 
summons  and  complaint  on  the  defendant  on  or  about  , 
19  ,  and  that  issue  was  joined  by  the  service  of  his  answer  on 
or  about  ,19  ,  and  that  a  notice  of  trial  was  served 
by  the  plaintiff's  attorney,  on  ,  19  ,  and  that  this  cause 
is  No.             on  the  General  Calendar. 

III.  That  this  action  is  brought  to  recover  damages  in  the 
sum  of  dollars  for  personal  injuries  alleged  to  have  been 
sustained  by  the  plaintiff  by  reason  of  the  alleged  negligence  of 
defendant  in  [state  briefly  the  character  of  the  negligence 
charged,  as:'\  allowing  a  defective  sidewali  to  remain  in  front  of 
his  premises,  No.  street,  in  the  city  of  ;  that  the 
defense  in  this  action  is  practically  a  general  denial  of  all  the 
material  allegations  of  the  complaint. 

IV.  That  deponent  does  not  know  said  plaintiff,  and  is  in 
entire  ignorance  as  to  the  nature  and  extent  of  the  personal  in- 
juries alleged  to  have  been  sustained  by  the  said  plaintiff;  that 
he  has  absolutely  no  knowledge  regarding  said  injuries,  except 
[here  may  state  any  hnowledge  he  may  possess^  as  stated  in  the 
bill  of  particulars  hereinafter  referred  to. 

V.  That  for  the  purpose  of  obtaining  information  concerning 
said  alleged  accident  he  caused  a  demand  for  a  bill  of  particulars 
to  be  served  on  or  about  ,19     ,  and  that  on  or  about 

,19  ,  a  bill  of  particulars,  a  copy  of  which  is  annexed 
hereto  and  marked  "A"  was  served  by  the  plaintiff. 

That  deponent  has  disclosed  to  his  attorney  all  his  knowledge 
of  the  facts  concerning  this  case,  and  is  informed  by  his  attorney 
and  verily  believes  that  he  cannot  safely  prepare  for  trial  unless 
an  order  is  granted  for  an  examination  of  the  plaintiff  before 
trial,  and  directing  that  the  plaintiff  submit  to  a  physical  exam- 
ination by  one  or  more  physicians  or  surgeons,  as  prescriDeo 
by  law. 

That  deponent  intends  to  use  upon  the  trial  of  this  action  the 
testimony  obtained  upon  the  examination  now  sought.. 

[If  demand  for  voluntary  examination  has  heen  made  aiM 
refused,  submit  affidavit  as  in  next  Form."} 
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FORM  No.  1428. 
Accompan3dng  afSdavit  by  attoniey.2e 

[Title.] 

A.  T.,  being  duly  sworn,  says  that  he  is  the  attorney  for  the 
defendant  herein.      That  he  called  npon  the  plaintiff's  attorney, 
,  Esq.,  about  ,  19     ,  and  asked  him  for  informa- 

tion as  to  the  general  nature  of  the  injuries  plaintiff  claimed  to 
have  sustained,  but  that  said  attorney  declined  to  give  him  any 
information  thereon.      That  on  or  about  the  day  of  , 

19  ,  deponent  caused  a  letter  to  be  delivered  to  the  said  {^attov 
ney],  asking  for  like  information,  and  also  asking  whether  the 
said  would  consent  to  the  defendant  having  a  physician 

examine  his  client,  either  alone  or  in  conjunction  with  another 
physician  to  be  named  by  him,  and  that  no  answer  has  been 
received  to  such  letter. 

[Jurat.'] 

FORM  No.  1429. 

Order  for  physical  examination  of  plaintifE.ST 

[Title  of  court  and  caiise.Y^ 

Upon  the  annexed  affidavit  of  Y.  Z.,  the    defendant    herein, 
verified  on  the  day  of  ,  19     ,  and  upon  the  plead- 

ings herein,  and  on  motion  of  T.  Z.,  attorney  for  the  defendant, 
it  is 


26  If  plaintiff  on  request  lias  volun-  129  N.  Y.  50 ;  Cole  v.  FaU  Brook  Coal 
tarily  submitted  to  an  examination,  a  Co.,  159  id.  59.  The  statute  granting 
subsequent  ex  parte  order  obtained  such  power  is  to  be  strictly  construed, 
without  disclosing  any  reasons  for  a  Goldenberg  v.  Zirinsky,  114  Apj).  Div. 
second   examination   is    properly   va-  827. 

cated.  Orlando  v.  Syr.  Eapid  Transit  Such  an  examination  may  be  corn- 
Co.,  109  App.  Div.  356,  95  N.  Y.  Supp.  polled  in  an  action  to  annul  a  mar- 
898;  Whitaker  v.  Staten  Island  R.  B..  riage  on  the  ground  of  physical  inca- 
Cc,  76  App.  Div.  351,  98  N.  Y.  Supp.  paoity,  although  in  the  absence  of 
410,  12  Anno.  Cas.  87.  special  circumstances  the  examination 

27  The  court  has  no  power,  in  the  will  be  directed  to  be  taken  before  the 
absence  of  statutory  authority,  to  court  during  the  trial.  Gore  v.  Gore, 
compel  a  party  in  an  action  at  law  to  103  App.  Div.  168,  93  N.  Y.  Supp. 
submit  to  a  physical  examination.  396.  See,  also,  note  in  14  L.  R.  A. 
McQuiglan  v.  Del.,  L.  &  W.  R.  R.  Co.,  466. 


28  May  be  either  a  court  or  judge's      bauer,  13  Misc.  631,  34  N.  Y.  Supp. 
order,  but  must  be  returnable  before      919. 
a  judge,  or  referee.     Bowe  v.  Brunn- 
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Oedebed,  that  A.  B.,  the  plaintiff  herein,  attend  before  0.  P., 
Esq.,  counselor-at-law,  who  is  hereby  appointed  referee,  at  bis 
office,  No.  street,  in  the  city  of  ,  county  of  , 

on  the  day  of  ,  19     ,  at  o'clock  in  the 

noon  of  said  day,  and  at  such  other  times  and  places  as  the  said 
refere  may  appoint,  and  that  he  submit  to  an  examination  con- 
cerning the  matters  relevant  to  the  allegations  of  the  complaint, 
respecting  the  nature  and  extent  of  his  injur ies.^^ 

It  is  further  Oedeeed,  that  the  examination  of  the  plaintiff 
under  oath  be  limited  to  inquiries  as  to  the  nature  and  extent  of 
the  injuries  complained  of  and  the  place  where  and  the  peculiar 
manner  in  which  such  injuries  were  received,  so  far  as  necessarj 
to  enable  the  nature  and  extent  thereof  to  be  ascertained.^" 

It  is  further  Oedeeed,  that  at  the  same  time  and  place  the 
said  plaintiff  submit  himself  to  a  private  physical  examination 
as  to  the  nature,  character  and  extent  of  his  injuries,  as  set 
forth  in  his  said  complaint,  by  ,  M.  D.,^^  of  the  citj 

of  ,  who  is  hereby  appointed  to  make  such  examination 

[and  that  thereupon  the  testimony  of  said,  physician  relative  to 

Under  N.  Y.  Code  Civ.  Pro.,  §  873,  sition  of  the  physician  cannot  be  read 

as    amended    in    1893,    the    court   or  in  evidence  at  the  trial  unless  it  is 

judge  has  power  to  order  a  physical  shown  that  he  is  deceased  or  unable  to 

examination  of  the  plaintiff  in  an  ac-  attend.      Green  v.  Middlesex  Val.  R. 

tion  brought  to  recover  damages  for  R.  Co.,  31  App.  Div.  412,  53  N.  Y. 

personal  injuries.     The  statute  is  con-  Supp.  500,  6  Anno.  Cas.  107,  28  Civ. 

stitutional.      Lyon  v.  Manh.  Ry.  Co.,  Pro.  Rep.  152. 

142   N.   Y.   298,   31   Abb.  N.   C.   356.  29  A  general  order  for  the  examina- 

The    physical    examination    provided  tion  of  plaintiff  was  held  proper  in 

for  by  the  statute  contemplates  such  Sewell  v.  Butler,  16  App.  Div.  77,  44 

an  examination  as  a  part  of  and  sup-  N.  Y.   Supp.   1074.      Compare  Cohen 

plement  to  an  oral  examination  before  v.  Yetter,  54  App.  Div.  633,  66  N.  i. 

trial  of  the  plaintiff.     Lyon  v.  Manh.  Supp.  1017. 

Ry.  Co.,  supra.  Therefore,  an  order  30  From  Potter  v.  Village  of  Ham- 
wiiieh  merely  provides  for  the  phys-  mondsport,  next  note, 
ical  examination  is  erroneous.  Id. ;  31  The  physician  must  be  designated 
Landau  v.  Citron,  47  Misc.  354,  93  by  the  court;  it  is  improper  to  pro- 
N.  Y.  Supp.  1111.  The  physician  may  vide  that  defendant  may  have  his 
ask  the  plaintiff  such  questions  as  medical  adviser  present,  even  though 
may  be  necessary  to  ascertain  the  a  similar  privilege  is  given  to  plain- 
nature  and  extent  of  the  injuries.  tiff.  Goldenberg  !'.  Zirinsky,  114  App. 
Wunsch  V.  Weber,  31  Abb.  N.  C.  365,  Div.  827.  If  plaintiff  is  a  woman  the 
and  note,  29  N.  Y.  Supp.  1100.  The  physician  must  be  of  her  own  sex. 
physical  examination  is  to  be  held  Code  Civ.  Pro.,  §  873 ;  Potter  r.  Vil- 
privately.  Bell  v.  Litt,  12  App.  Div.  lage  of  Hammondsport,  112  App.  Div- 
626,  42  N.  Y.  Supp.  112.      The  depo-  91,  98  N.  Y.  Supp.  186. 
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said  examination  be  taken  on  behalf  of  the  defendant,  and  re- 
duced to  writing  by  the  said  referee.  ]^^ 

Service  of  this  order  and  accompanying  affidavit  shall  be  made 
on  the  plaintiff,  and  upon  his  attorney,  on  or  before  the 
day  of  ,  19     .     [See  Form  1409.] 

[Bate.]  [Signature  of  justice^  with  official  title.] 

[Serve f^°-  file,  etc.,  as  directed  in  Form  1409. J 

salt  was  held  in  Potter  v.  Village  torney  is  insufficient,  and  if  the  order 

of   Hammondsport,    supra,    that    the  provides  in  terms  for  such  service  it 

bracketed  provision  was  improper.  must  be  vacated.  Goldenberg  v.  Zirin- 

32a  Service  upon  the  plaintiff's  at-  sky,  114  App.  Div.  827. 
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METHODS  OF  TAKING  EVIDENCE 


Commission  with  written 
interrogatories. 


Allowable  in  any  court 
of  record  before  issue, 
after  issue  of  fact,  or 
after  default,  or  pend- 
ing appeal,  or  motion 
for  new  trial;  also,  in 
special  proceedings. 


May  go  to  any  part  of 
the  world. 


Witness   must  be   desig- 
nated. 


Commissioner     must    be 
named. 


Time  and  place  of  exam- 
ination fixed  by  com- 
missioner. 


Compulsion  of  witness 
depends  on  whether 
law  of  place  of  exam- 
ination provides  for 
commissioners  acting 
under  foreign  com- 
missions. 


II. 


Letters  rogatory. 


Allowable  in  same  cases 
as  I,  but  only  in  prin- 
cipal courts,  and  if 
there  is  reason  to  be- 
lieve that  justice  will 
be  better  promoted. 
Written  interrogato- 
ries required. 


May  go  to  any  court  of 
recognized  jurisdiction 
in  any  part  of  the 
world. 


Witness    usually    desig- 
nated. 


Foreign  court  will  act  or 
direct. 


Time  and  place  of  exam- 
ination fixed  by  foreign 
court. 


Compulsion  of  witness 
depends  on  the  power 
of  the  foreign  court. 


III. 


Commission  for  oral  ex- 
amination. 


Allowable  only  in  prin- 
cipal courts  and  after 
issue  of  fact. 


May  go  to  any  part  of 
the  world. 


Witness  must  be 
nated. 


Commissioner    must    be 
nairied. 


Time  and  place  of  exam- 
ination fixed  by  notice 
by  examining  party. 


Compulsion  of  witness 
depends  on  whether 
the  law  of  the  place  of 
examination  provides 
for  commissioner  act- 
ing under  foreign  com- 
missions. 
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WITHOUT  THE  STATE    (UNDEE  THE  NEW  YORK  STATUTE). 


IV. 


Open  commission. 


Allowable  only  in  prin- 
cipal courts  and  after 
issue  of  fact,  and 
where  no  party  is  an 
infant  or  adjudicated 
incapable. 


May  go  to  any  part  of 
tlie  world. 


Witness  need  not  be 
named.  Such  as  are 
produced  will  be  ex- 
amined, except  party 
cannot  be,  on  his  own 
behalf,  without  con- 
sent. 


Commissioner    must    be 
named. 


Time  and  place  of  exam- 
ination fixed  by  notice 
by  examining  party, 
unless  directed  by  the 
order. 

Period  for  terminating 
examination  may  be 
limited  by  commission 
or  order. 


Compulsion    of    witness 
as  in  III. 


V. 


Order  to  take  depositions. 


Allowable  only  in  prin- 
cipal courts  and  after 
issue  of  fact,  and 
where  no  party  is  an 
infant  or  adjudicated 
incapable. 


May  go  to  any  part  of 
the  world. 


Witness  same  as  in  IV. 


Commissioner  need  not 
be  named,  but  may  be 
agreed  on,  or  fixed  by 
notice  by  examining 
party  designating  one 
of  a  class  of  magis- 
trates mentioned  in  the 
statute. 


Time  and  place  of  exam- 
ination fixed  by  notice 
by  examining  party. 


Period  for  terminating 
examination  must  be 
limited  in  the  order. 


Compulsion 
as  in  III. 


of     witness 


VI. 


Stipulation,  etc. 


A  stipulation  ■will  serve 
to  take  the  place  of 
affidavit  and  notice  of 
motion,  in  every  case 
but  application  for  let- 
ters rogatory;  in  that 
case  not,  for  the  court 
will  not  call  on  a  for- 
eign court  to  act,  with- 
out proof,  by  affidavit, 
of  a  proper  occasion.  ' 


A  stipulation  will  not 
dispense  with  an  order 
for  a  commission,  or  a 
judicial  allowance  of  a 
commission,  except, 
perhaps,  where  the 
commission  itself .  is 
agreed  on  and  actually 
issued  in  terms  by  the 
stipulation.  An  execu- 
tory stipulation,  fol- 
lowed by  a  commission 
not  otherwise  authen- 
ticated, is  not  enough. 
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AETIOLE  VI. 

Depositions  Taken  Without  the  State. 
[For  explanations  see  Table  on  pp.  1656,  1657.] 


FOEMS. 


I.  By  COMMISSION  WITH  WBITTEN  IN- 
TEEBOGATOBIES,  OB  FOE  OBAX  EX- 
AMINATION. 

1430.  Afiidavit  to  move  for  commis- 

sion to  take  deposition  of 
specified  witness  without  the 
State  (short  Form). 

1431.  The  same    (full  Form). 
1432-1436.  Statements  of  condition  of 

cause  suitable  to  be  inserted 
in  the  foregoing  Form. 

1437.  Notice   of  motion   or   order   to 

show  cause  thereon. 

1438.  Order  for  a  commission. 
1439-1440.   Statements  of  condition  or 

terms  suitable  to  be  inserted 
in  foregoing  Forms. 

1447.  Order   to   show  cause  why  the 

witness  should  not  be  cross- 
examined  orally. 

1448.  Order  absolute  thereon. 

1449.  Stipulation  for  issue  of  commis- 

sion to  take  testimony  with- 
out the  State. 

1450.  Order   for   commission  thereon. 

1451.  Interrogatories  on  commission; 

settled  by  consent. 

1452.  Proposed      interrogatories      on 

commission. 

1453-1462.  Interrogatories  suitable  to 
be  inserted  in  foregoing  Form. 

1463.  Proposed  cross-interrogatories. 

1464-1466.  Cross-interrogatories  suit- 
able to  be  inserted  in  fore- 
going Forms. 

1467.  Notice  of  settlement  of  interrog- 

atories or  cross-interroga- 
tories. 

1468.  AUmvanee  of  interrogatories. 
14G9.  Commission  to   take   testimony 

on  interrogatories  or  oral  ex- 
amination. 

1470.  Direction  to  return  commission. 

1471.  Notice  of  examination  by  oral 

questions. 

1472.  Oath  of  witness. 


1473. 
1474. 


1475. 

1476. 
1477. 

1478. 


Oath  of  interpreter. 

Deposition  taken  upon  commis- 
sion by  interrogatories  or 
oral  examination. 

Certificate  of  execution  of  com- 
mission (short  Form). 

The  same    (fuller  Form). 

Indorsement  by  commissioner 
on  exhibit. 

Certificate  of  execution  to  be  in- 
dorsed where  there  is  not 
room  to  indorse  the  return  in 
full. 

Certificate  of  mailing;  indorsed 
on  the  envelope. 

Affidavit  of  agent  bringing  depo- 
sition. 

Indorsement  by  clerk  or  judge 
of  receipt  of  deposition. 

Notice  of  motion  to  re-execute 


1479. 
1480. 
1481. 

1482. 

commission. 
1483.  Notice    of   motion  to   suppress 

deposition. 
1484-1494.    Statements  suitable  to  be 

inserted  in  foregoing  Form. 

1495.  Order  suppressing  depositiou. 

II.  Open  commission  (witnesses  hot 

NAMED). 

1496.  AflBdavit  to  move  for  open  com- 

mission or  an  order  to  take 
depositions  of  witnesses  pro- 
duced by  either  party. 

1497.  Notice   of  motion  or  order  to 

show  cause  for  open  commis- 
sion or  order  to  take  deposi- 
tion. 

1498.  Order  for  open  commission. 

1499.  Open  commission. 

III.   Obdee  to  take  depositions. 

1500.  Order  to  take  deposition  of  wit- 

ness to  be  produced  without 
the  State,  before  a  person 
agreed  on,  or  a  judge,  etc. 

1501.  Notice  of  taking  deposition. 
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I.     BY   COMMISSION   WITH    WRITTEN    INTERROGATORIES,   OR   FOR 
ORAL  EXAMINATION. 

FORM  No.  1430. 

Affidavit  to  move  for  commission  to  take  deposition  of  specified  witness  with- 
out the  State  (short  Form,  where  contest,  except  perhaps  on  the  inter- 
rogatories, wiU  not  be  made)  .33 

[Title  of  court  and  action.] 
[Venue.] 
A.  B.,  being  duly  sworn,  says: 

I.  That  he  is  the  [plaintiff]  in  this  action  [or  otherwise  state 
relation  to  the  cause]  .^* 

II.  [If  in  Supreme  Court:]  That  the  place  of  trial  named  in 
the  summons  and  complaint  herein,  is  the  county  of 

III.  That  issue  of  fact  was  joined  herein  [on  the  day  of 

,19     ],  and  this  cause  has  not  been  tried. 

IV.  That  M.  E".,^^  whose  testimony  deponent  desires  to  take  by 
a  commission,  resides  at  ISTo.  street,  in  ,  in  the 
State  of  ,^®  and  is  not  within  this  State,  but  is  [state 
whereabouts]  f^  that  his  testimony  is  material  for  the  [plaintiff] 
upon  the  question  [proceed  as  in  paragraph  IV.  of  next  Form.] 

V.  [As  V ,  in  next  Form.] 

[If  stay  or  order  to  show  cause  is  ashed,  allege  as  in  VIII,  IX 
or  X  in  next  Form.] 

[Jurat.]  [Signature.] 


33  For  other  notes,  see  next  Form.  dent,  if  the  moving  party  is  unable  to 
3*  If  the  attorney  makes  the  afH-  do  so.  Dambmann  v.  Met.  St.  Ry. 
davit,  he  must  excuse  non-production  Co.,  110  App.  Div.  165. 
of  his  client's  aflBdavit.  To  state  that  Allegations  of  non-residence  and  ab- 
his  client  is  a  non-resident  is  insuffi-  sence  from  the  State,  if  made  upon 
cient.  Fox  v.  Peacock,  97  App.  Div.  information  and  belief,  must  disclose 
500,  90  N.  Y.  Supp.  137.  If  the  facts  the  sources,  and  excuse  profluetion  of 
are  properly  presented  in  the  attor-  affidavit  of  person  having  knowledge, 
ney's  affidavit,  as  well  as  the  sources  Fox  v.  Peacock,  supra. 
of  his  information,  it  is  error  to  deny  3t  It  is  not  enough  to  merely  allege 
the  application.  Laidlaw  v.  Stinson,  that  the  proposed  witness  is  a  non- 
67  App.  Div.  545,  74  N.  Y.  Supp.  684.  resident;  it  must  be  shown  that  he  is 

35  Each  witness  must  be  named  in  not  within  the  State.  Brown  v.  Rus- 
the  affidavit.  Lazarus  v.  Schroder,  sell,  58  App.  Div.  218,  68  N.  Y.  Supp. 
49  App.  Div.  393,  63  N.  Y.  Supp.  359.  755;  Matter  of  Adams,  31  App.  Div. 

36  The  affidavit  need  not  state  the  298,  52  N.  Y.  Supp.  617. 
exact  place  of  residence  of  a  non-resi- 
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FORM  Wo.  1431. 
AflSdavit38  to  move  for  commission  to  take  depositions  of  specified  witness 
without  the  State  39  (full  Form). 

[Title  of  court  and  action.] 
[Venue.l 

A.  B.,  being  duly  sworn,  says: 

I.  That  he  is  the  [plaintiff]  *"  in  this  action  [or  otherwise  state 
relation  to  the  cancel. 

II.  That  this  action  is  brougkt  to  recover  [state  gist  of  cause 
of  action;  see  Form  927,  p.  1273  of  this  volume,  and  Volunw  I, 
p.  602. 

III.  [Here  state  condition  of  cau^e,  justifying  order  for  com- 
mission; see  Forms  1432-1436  (below).] 

IV.  That  M.  N".4i  resides  at  No.  street,  in  , 
in  the  State  [or,  Eepublic]  of  ,^  and  is  not  within  this 
State;  that  he  is  a  material  witness  for  deponent   [or,  for  the 

]  upon  such  inquest  [or,  reference  —  or,  new  trial]  upon 
the  question  of  [state  luhat].*^  [State  fads  proving  that  witness 
will  he  able  to  give  material  testimony  upon  one  or  more  of  the 
issues.] 

[If  the  commission  is  to  issue  from  one  of  the  principal  courts, 
to  a  foreign  country,  and  the  witness  does  not  understand  the 
English  language,  may  say  ;**  That  the  said  M.  N".  does  not  under- 
stand the  English  language,  as  this  deponent  is  informed  and 
believes  —  giving  source  of  information*^^ —  but  he  does  under- 
stand and  speak  the  language.] 

V.  That  this  deponent  has  fully  and  fairly  stated  to  A.  T.,  his 
counsel  herein,  who  resides  at  ,  in  the  city  of  , 
the  facts  which  he  expects  to  prove  by  said  witness;*®  that  said 

38  For    other    not-.,    see    preceding      may  be  taken.     Hand  «.  Burrows,  23 
Form.  Hun,  330. 

39  N.  Y.  Code  Civ.  Pro.,  §  887.  42  gee  note  36  to  preceding  Form. 
The  application  should  be  made  as           43  Any  question  of  privilege  on  the 

early    as    practicable.      Valentine    v.  part  of  the  witness  will  not  be  con- 

Eose,   45  Misc.   342,  90  N.  Y.   Supp.  sidered   upon   this  application.      See 

389;   Rathbun  V.  Ingersoll,  34  N.  Y.  Cullinan  v.  Dwight,  51  Misc.  221. 

Super.  Ct.  211.  44  Authorized  by  N.  Y.   Code  Civ. 

40  See  note  34  to  preceding  Form.  Pro.,    §    912.     See  Roth  v.  Mautner, 

41  See  note  35  to  preceding  Form.  115  App.  Div.  148. 

The  deposition  of  a  party  may  be  44a  This    fact   is   sufficiently  estab- 

taken.      N.  Y.  Code  Civ.  Pro.,  §  887.  lished    by    the     attorney's    affidavit, 

But  where  it  appeared  that  plain-  based  upon  information  from  his  cli- 

tiflf  was_  a  fugitive  from  justice,  his  ent  then  abroad.     Roth  v.  Mautner, 

application  to  take  his  testimony  on  supra. 

commission  was  refused.     McMonagle  45  This  allegation  is  necessary.    Sey- 

V.  Conkey,  14  Hun.  326.  mour  v.  Strong,  19  Wend.  98. 

The  deposition  of  an  insane  witness 
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witness  is  a  material*®  and  necessary  witness  for  the  deponent  for 
his  [defense]  on  the  trial  of  said  action,  as  he  is  advised  by  his 
said  counsel  after  such  statement,  and  verily  believes  [and  that, 
without  his  testimony,  the  deponent  cannot  safely  proceed  to  the 
trial  of  the  cause,  as  he  is  also  advised  by  his  said  counsel,  after 
such  statement,  and  verily  believes].*^ 

VI.  That,  as  deponent  is  informed  and  believes,  said  M.  IST. 
[wHnessI  is  not  within  the  State,**  but  is  now  at  ,  in 
the  State  of  \_or  in  N.  Y.  City  Court:  is  now  at  , 
in  the  county  of  ,  in  this  State]  ;  and  that  the  source  of 
deponent's  information  and  the  grounds  of  this  belief  are  [stat- 
ing them,  for  instance:'}  a  letter  which  he  received  from  said  M. 
]Sr.  on  last,  dated  and  post-marked  at  ,  and 
reading  as  follows  [eifc.]. 

[Where  application  is  before  issue,  add:*^}  and  there  is  reason 
to  apprehend  that  before  issue  is  joined,  and  an  application  for 
a  commission  can  thereafter  be  made,  said  M.  IST.  will  die  [or, 
become  unable  to  give  his  testimony  —  or,  will  remove,  so  that 
his  testimony  cannot  be  taken  —  adding  particulars  substantiat- 
ing this  allegation,  as  in  Form  No.  1506]. 

VII.  That  [the  adverse  party]  resides  at  ,  and  his  at- 
torney in  this  action  is.X.  Y.,  Esq.,  whose  ofEce  address  is 

[Oath  to  diligence  by  either  party,  ashing  stay:}  VIII.  That 
the  time  appointed  for  holding  the  next  Trial  Term  in  the  county 
of  ,  in  which  this  action  is  triable,  is  the  day 

of  ,   19      ;    and  that  due  diligence  has   been   used  by 

deponent  and  his  said  counsel  and  attorney  in  preparing  this 
motion  for  the  earliest  practicable  day  after  issue  joined  as 
aforesaid,  and  that  this  motion  could  not  be  earlier  made  by 
reason  of  [stating  excuse  for  delay,  if  any.}^ 


46  The  materiality   of   the   witness  stein  v.  Gren.  Elec.   Co.,  9  App.  Div. 

(see  Eaton  'C.  North,  7  Barb.   631),  570,  41  N.  Y.  Supp.  808. 

and  the  advice  of  counsel  as  to  the  47  This   allegation  is  not  essential, 

same  (Lansing  v.  Mickles,  1  How.  Pr.  Braokett  v.  Dudley,  1  Cow.  209. 

248),  must  be  sworn  to,  unless  the  48  It  is  not  necessary  to  allege  that 

aflSdavit  is  made  by  the  counsel  for  the    proposed  witness   is   a   non-resi- 

the  applicant,  in  which  case  the  aver-  dent;  absence  from  the  State  is  suffi- 

ment  of  advice  may  be  omitted.    Beall  cient  ground   for  the  cder.      N.  Y. 

V.  Dey,  7  Wend.  513.      See  Eaton  v.  Code  Civ.  Prn..   §   887.      But  a  mere 

North,  7  Barb.  631.  allegation    oi    non-residence    is    not 

Under  the  New  York  statute  ( Code  enough.    Note  37,  supra. 

Civ.  Pro.,  §  887,  etc.),   to  authorize  49 /(f.,  §  888,  subd.  4. 

the  oourt  to  grant  any  kind  of  a  com-  50  The  application  will  be  denied  for 

Jnission,  it  must  appear  by  affidavit  unexcused   laches,    suggestive    of  bad 

that  the  testimony  is  material.     Ein-  faith.       See    Valentine    v.    Rose,    45 

Misc.  342,  90  N.  Y.  Supp.  389. 
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[Oath  to  merits  where  defendant  asks  stay:^^~\  IX.  That  de- 
ponent has  fully  and  fairly  stated  the  case  to  A.  T.,  Esq.,  his 
counsel  herein,  who  resides  at  No.  street,  in  the  city  of 

,  and  that  he  has  a  good  and  substantial  defense  on  the 
merits  to  the  action  [or,  proceeding] ,  as  he  is  advised  by  his  said 
counsel  after  said  statement,  and  verily  believes  to  be  true. 

X.  [If  an  order  to  show  cause  is  ashed,  state  as  to  previous 
application  and  the  reason  for  not  giving  the  usual  notice,  as  in 
Form  816,  p.  1172.] 

[Jurat.]  [Signature.] 

FoBMS  Nos.  1432-1437.—  STATEMENTS  OF  CONDITION  OF  CAUSE  SUIT- 
ABLE TO  BE  INSERTED  IN  FOREGOING  FORM. 

FORM  No.  1432. 

To  assess  damages  after  defaiilt.62 

III.  That  the  summons  [and  complaint]  herein  were  duly 
served  on  the  defendant  personally  within  the  State  [or,  by  pub- 
lication-—  or,  personally  without  the  State  —  pursuant  to  an 
order  herein,  dated,  etc.],  as  appears  by  the  annexed  affidavit 
of  C.  D.  [or  otherwise]  ;  and  the  defendant's  time  to  plead  ex- 
pired on  the  day  of  ,  19  ;  that  he  has  made  de- 
fault in  pleading;  tbat  he  has  [not]  appeared  herein,  and  has 
[not]  demanded  notice  of  the  execution  of  any  reference  or  writ 
of  inquiry  herein  ;^^  all  of  which  more  fully  appears  by  the 
annexed  affidavit  of  C.  D. ;  and  that  [here  state  Iriefiy  the  pro- 
ceedings for  the  inquest,  etc.]. 

FORM  No.  1433. 
After  final  judgment,  to  carry  it  into  effect.5* 

III.  That  on  the  day  of  ,  19     ,  final  judgment 

herein  was  entered,  and  the  judgment-roll  filed  in  the  ofSce  of  the 
clerk  of  this  court  [or,  of  the  clerk  of  tbe  county  of  J> 

by  which  judgment  it  was,  among  other  things  [here  state  Iriefly 
the  proceedings  requiring  the  testimony. Y'^ 

51  An  affidavit  of  merits  is  neces-  64  M.,  §  888,  subd.  2.  Not  allowed 
sary  only  when  the  party  asks  for  a  on  motion  by  one  not  a  party  as 
stay  of  proceedings  until  the  return  of  a  purchaser  seeking  to  be  relieved, 
the  commission.     Warner  v.  Harvey,  Crane  V.  Evans,  18  Abb.  N.  0.  444. 

9  Wend.  444;  s.  P.,  Franklin  v.  U.  S.  65  A  commission  will  not  issue  to 

Ins.  Co.,  2  Johns.  Cas.  285 ;  Meech  v.  take  the  deposition  of  witnesses  for 

Calkins,  4  Hill,  534;  Brisban  v.  Hoyt,  use     in    supplementary    proceedings. 

1  Wend.  27.  Graham  v.  Colburn.  6  Duer,  678,  H 

52  Authorized  by  N.  Y.  Code  Civ.  How.  Pr.  52;  Morrell  v.  Hey,  15  Abb. 
Pro.,  §  888,  subd.  1.  Pr.  430,  24  How.  Pr.  48;  S.  P.,  Matter 

53  Id.,  §  1219,  subd  2.  of  an  Attorney,  83  N.  Y.  164. 
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FORM  No.  1434. 
In  anticipation  of  desired  new  trial.s8 

III.  That  on  the  day  of  ,  19       [after  a  trial 

of  this  action  before  a  referee,  and  upon  his  report  —  or  other- 
wise, as  the  case  may  fee],  final  judgment  was  rendered  herein 
in  favor  of  the  against  the  ,  for  ,  and 

thereafter  said  appealed  therefrom  to  \_or,  moved 

at  ,    for    a    new    trial    upon  —  etc.,    hriefly    indicating 

grounds'] ;  and  that  said  appeal  \^or,  motion]  is  now  pending  and 
undetermined;  and  that,  if  a  new  trial  should  he  awarded,  the 
question  whether  [stating  if]  will  be  among  the  issues  which 
deponent  will  desire  to  maintain. 

FORM  No.  1435. 
Before  issue,  witness  being  a  transient  person,  or  sick,  etc.57 

III.  That  on  the  day  of  ,  19     ,  the  summons  and 

complaint  herein  were  duly  served  on  the  defendant  personally, 
within  the  State  [or,  by  publication —  or,  personally,  without 
the  State — pursuant  to  an  order  herein,  dated,  etc.],  as  appears 
by  the  annexed  affidavit  of  C.  D. ;  and  that  issue  has  not  been 
joined,  and  defendant's  time  to  plead  will  not  expire  until  the 
day  of  ,  19     .      [That  defendant  has  not  appeared 

herein  —  continue  as  in  paragraph  VI  of  Form  1431.] 

FORM  No.  1436. 
After  issue  joined.ss 

III.  That  on  the  day  of  last,  issue  herein  was 
joined  by  the  service  [on  plaintiff  of  defendant's  answer  to  plain- 
tiff's complaint]  ;  and  that  among  the  issues  are  payment  and  the 
Statute  of  Limitations  [or  otherwise;  see  Forms  Nos.  13S7  and 
1400,  etc.]. __________^ 

5«  Authorized  by  N.   Y.   Code   Civ.  The  court  has  power,  even  during 

Pro.,  §  888,  subd.  3.  the  trial  before  a  referee,  to  issue  a 

67  N.  Y.  Code  Civ.  Pro.,  §  888,  subd.  commission,  and  should  do  so  where 
4.  When  issue  is  joined  as  to  one  of  a  delay  of  not  more  than  thirty  days 
several  defendants,  a  commission  may  will  be  caused.  Mere.  Nat.  Bank  v. 
be  issued  to  take  testimony  out  of  the  Sire,  100  App.  Div.  459,  91  N.  Y. 
State,  although  issue  is  not  joined  as  Supp.  418. 

to  all  the  defendants.     See  next  note.  Cause  need  not  be  at  issue,  as  to 

If  the  action  is  interpleader,  or  the  others   than   the   moving   defendants, 

issues  are  between  co-defendants,  in-  Boyes  v.  Bossard,  87  App.  Div.  605, 

dieate  that  the  testimony  is  material  84  N.  Y.  Supp.  563.     Or  entirely  at 

to  issues  between  the  parties  between  issue    to    allow    plaintiff    to    move, 

whom  it  is  used.     Kemp  v.  Dickinson,  Laidlaw  v.  Stimson,  67  App.  Div.  545, 

22  Hun,  593   (interpleader).  74  N.  Y.  Supp.  684. 

68  Authorized  by  N.   Y.   Code   Civ. 
Pro.,  §  888,  subd  5. 
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FORM  No.  1437. 
Notice  of  motion  or  order  to  show  cause  for  commission,59 

[As  in  Form  815,  p.  1171  of  this  volume  (or  if  order  to  show 
cause,  as  in  Form  818,  p.  117 S),  substituting  for  the  italic  matter 
between  the  X  and  \  the  following:^  that  a  commission  issue  in 
this  action,  directed  to  C.  C.,'^"  Esq.,  of  [counsellor-at- 

law],  or  to  one  or  more  other  competent  persons  therein  named,* 
for  the  examination  on  oath  of  M.  ]SF.,  of  ,  as  a  witness 

herein,  on  behalf  of  the  plaintiff  \^or,  the  defendant],  upon  in- 
terrogatories to  be  annexed  [in  which  defendant  will  be  at  liberty 
to  join  —  and  that  the  trial  of  this  action  be  stayed  until  the 
return  of  such  commission]. 

[Or  if  after  an  issue  of  fact  has  been  joined,  it  is  desired  to 
examine  specified  witnesses  wholly  or  partly  upon  oral  questions, 
may  say,  continuing  from  the  *  above  :^^  for  the  examination  of 
M.  N.  as  a  witness  herein  on  behalf  of  the  —  plaintiff  —  upon 
oral  questions  —  or,  upon  the  written  interrogatories  hereto 
annexed,  and  upon  such  oral  questions  at  said  examination  as 
the  - —  plaintiff's  —  counsel  may  think  proper  —  or,  for  the  exam- 
ination of  M.  If.  on  the  written  interrogatories  hereto  annexed, 
and  O.  P.  upon  oral  questions,  on  behalf  of  the  —  plaintiff]."^ 

FORM  No.  1438. 
Order  for  a  commission.63 

[Caption'^  and  recitals  as  in  Forms  819  or  820,  p.  1174  of  this 
volume.l 

Oedeeed,  that  a  commission  issue  in  this-  action,  directed  to 
0.  C,  Esq.,  of  [counsellor-at-law] ,  to  examine  under  oath,* 

59  This  application  may  be  made  to  davit.  Biays  v.  Merrihew,  3  Johns, 
the  court  or  a  judge  thereof,  and  if  251.  The  commission  will  not  be 
the  action  is  in  the  Supreme  Court,  to  granted  until  the  commissioner  is 
a  county  judge  of  the  county  where  named.  Vanstophorst  v.  Maryland,  2 
the  action  is  triable.     N.  Y.  Code  Civ.  Ball.  401. 

Pro.,  §  889.  61  This  form  of  examinatioii  is  pro- 

But  if  made  pending  appeal,  or  a  vided   for  by  N.  Y.   Code  Civ.  Pro., 

motion   for  a  new  trial,   it  must  be  §   893. 

made  to  the  court.    Id.  62  gee  notes  to  next  Form,  and  to 

Notice  of  the  application  must  be  Forms  for  application  for  open  com- 

given  the  adverse  party  unless  he  is  mission,    1496-1499,  post. 

in  default  for  want  of  an  appearance.  63  This   order   may  be   adapted  to 

Id.  '  the  oral  examination  of  some  or  all 

60  The  moving  party  may  properly  of  the  witnesses,  wholly  or  partly,  in 
suggest  the  name  of  the  commissioner  accordance  with  N.  Y.  Code  Civ.  Pro., 
in  his  notice  of  motion.  Harris  v.  §  893.  Except  that  the  applkmi 
Wilson,  2  Wend.  627  (except  in  di-  cannot  be  examined  on  an  open  com- 
vorce).  mission,    or    wholly   or   partly  upon 

The   adverse   party   may  object  to  oral  questions.     See  Ordway  v.  Radi- 

the  commissioner  named  in  the  mov-  gan,  114  App.  Div.  538;  N.  Y.  Code 

ing   papers     (McLean   v.    Adams,    45  Civ.  Pro.,   §   895. 

Hun,  189),  but  it  should  be  bv  affi-  m  Ifav   be   made  by   the  court  or 
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upon  interrogatories  to  be  annexed  thereto,  M.  IST.,  of  , 

a  witness  on  behalf  of  the  [defendant]  ;^*  [here  may,  under  N. 
Y.  Statute,  insert  directions  for  return;  'but  the  former  prac- 
tice, and  the  tetter  practice  still,  is  to  indorse  them  on  the  com- 
missionjl  that  the  [plaintiff]  be  at  liberty  to  join  in  the  said 
commission ;  and  that  the  trial  of  this  action  be  stayed*'^  until  the 
return  thereof  t  [and  it  is  further  ordered  that  ten  dollars  costs 
of  this  motion  abide  the  event  of  the  action] . 

[For  other  clauses  see  Forms  1439  to  1446  {helow).'] 

[If  the  commission  is  to  issue  from,  one  of  the  principal  courts 
to  a  foreign  country,  and  the  witness  does  not  understand  the 
English  language,  may  say:^  And  it  is  further  ordered,  that  the 
inteirogatories  and  cross-interrogatories  to  be  put  to  the  said 
witness  M.  IST.  be  framed  in  the  English  and  also  in  the  [French] 
languages;  that  only  the  interrogatories  framed  in  the  [French] 
lan,a;uage  be  put  to  the  witness,  and  that  his  answers  be  taken, 
and  the  certificate  thereto  be  made  out  in  the  same  language. 
That  A.  B.,  the  plaintiff  herein,  pay  to  the  defendant  Y.  Z.  the 
sum  of  dollars  for  the  said  Y.  Z.'s  expenses  in  procuring 

the  said  interrogatories  on  his  behalf  to  be  translated.  Unless 
the  interrogatories  are  settled  by  consent,  they  shall  be  settled 
hy  one  of  the  justices  of  this  court  on  [two]  days'  notice  in  both 
the  English  and  [French]  languages,  and  the  expenses  of  an  in- 

judge  thereof,  except  where  the  appli-  the  judge  must  indorse  upon  the  eom- 

•cation  therefor   is   made   pending   an  mission  the  proper  direction  for  that 

appeal   or    motion    for    a    new    trial,  purpose.       Formerly    the    manner    of 

when  it  must  be  made  by  the  court.  return  was  to  be  fixed  by  the  officer 

N.  Y.  Code  Civ.  Pro.,  §  888.  settling  the  interrogatories.     Fleming 

A  referee  has  no  power  to  issue  a  v.  Hollenbaok,  7  Barb.  271. 

tiommission  to  examine  a  witness  out  65  The   order   for   a   commission    is 

of  the  State.      Kathbun  v.  Ingersoll,  not,    per    se,    a   stay    of    proceedings. 

34  N.  Y.   Super.   Ct.   211    {dictum);  IMaynard  v.  Chapin,  7  Wend.  520. 

S.  P.,  Paddock  v.  Kirkham,  102  N.  Y.  The  court  will  usually  grant  a  rea- 

597.                                              .  sonable  stay,  unless  the  applicant  has 

MaThe  order  must  name  the  com-'  been  guilty  of  laches.    Eoth  v.  Maut- 

missioner.      HemenM'ay    v.    Knudson,  ner,  115  App.  Div.  148.    The  granting 

73  Hun,  227,  25  N.  Y.   Supp.    1018;  a  stay  is  in  the  discretion  of  the  court 

Wallace  v.  Blake,  56  N.  Y.  Super.  Ct.  or  judge  to  whom  the  application  is 

519,  i  N.  Y.  Supp.  438,  16  Civ.  Pro.  made;  perhaps  the  court  would  review 

Eep.  384.     It  must  also  name  all  the  an  order  refusing  to  stay  proceedings 

witnesses.     Ordway  v.   Radigan,    114  until    the    return    of    a    commission. 

App.  Div.  539.  Thatcher    r.    Bennett,    MS.,    1    Bliss 

The  commissioner  named  should  be  Code,  5th  ed.,  1580. 

disinterested     between     the     parties.  a   stay  will   not  be   refused  upon 

McLean  v.  Adams,  45  Hun,  189,  9  St.  affidavit  that  the  witnesses  named  are 

Kep.  818.  incompetent,  but  the  court  will  leave 

By  N.  Y.   Code  Civ.   Pro.,    §    892,  the  question  of  competency  to  be  de- 

unless  the  parties  stipulate  in  writing,  termined  at  the  trial.     Graves  v.  Del- 

or  the  order  granting  the  commission  aplaine,  11  Johns.  200. 
prescribes  how  it  shall  be  returned, 

105 
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terpreter  incidental  to  such  settlement  shall  be  paid  by  A.  B.,  the 
plaintiff  herein.^^ 

[Authentication  as  in  Form  818,  p.  1173  of  this  volume.] 
[Enter  this  order  even  though  made  hy  a  judge.^^    If  it  con- 
tains a  stay,  serve  certified  copy.} 

FOEMS    Nos.     1439-1446.— STATEMENTS    OF    CONDITION    OR    TEEMS 
SUITABLE  TO  BE  INSERTED  IN  FOREGOING  PORM.68 

FORM  No.  1439. 

Costs. 

This  order  is  granted  on  condition  that  the   [moving  party] 
pay  to  ,  or  his  attorney  forthwith  [or,  within  days^'"] 

dollars,  costs  of  this  action,  before  notice  of  trial,  and  $10 
costs  of  this  motion ;  otherwise  said  motion  is  denied. 

FORM  No.  1440. 
Security  for  costs.69 

Insert  in  previous  Form:  on  condition  that  the  [plaintiff]  file 
security  for  costs  in  the  sum  of  dollars. 

FORM  No.  1441. 
Examination  to  be  limited. 

This  motion  is  granted  on  condition  that  the  [moving  party], 
within  days,  file  a  specification  of  the  particulars  which 

it  is  desired  to  prove  [here  indicate  as  to  whaf] ,  and  that  the  com- 
mission and  interrogatories  be  limited  thereto.™ 

66  Provision  is  made  for  this  order  If  a  judge's  order,  it  is  subject  to 
by  N.  Y.  Code  Civ.  Pro.,  §  912.  See  the  control  of  the  court.  Id.,  §  890. 
Roth  V.  Mautner,  115  App.  Div.  148.  68  The  court  or  judge  may  impose 

Before   this    enactment,    in   a   ease  such  terms  as  justice  requires.    N.  Y. 

where  the  commissioner  acted  as  in-  Code  Civ.  Pro.,  §  889. 
terpreter,   no   special   instructions   in  It  may  grant  an  order  on  condition 

that  particular  having  been  given  by  that   the   party  consent,   or  deny  il 

either  party,  held,  that  the  power  was  unless    the    party   consent.      Vol.  I, 

implied.     Leetch  v.  Atlantic,  etc.,  Ins.  p.  230. 
Co.,  4  Daly,  518.      If  party  is  to  be  08a  See  Vol.  I,  p.  231. 

examined,  direct  as  to  expenses.      See  69  May  be  required  as  a  condition 

Delcomyn   v.    Chamberlain,  37   N.   Y.  for  granting  a  commission,  even  when 

Super.  Ct.  359.  security  could  not  be  required  under 

67  The  order  must  be  entered.  N.  Y.  statute.  Hames  v.  Judd,  16  Daly,  110, 
Code  Civ.  Pro.,  §  890.  And  if  not  9  N.  Y.  Supp.  743,  18  Civ.  Pro.  Eep. 
entered,  the  commission  itself  is  ren-  327. 

dered   irregular.      Whitney   v.   Wyn-  to  Estate  of  Kendall,  2  Monthly  b. 

coop,  4  Abb.  Pr.  370.  Bui.  51. 
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FORM  No.  1442. 
Kight  to  cross-ezamine.'^i 

The  [adverse  party^  shall  have  leave  to  cross-examine,  orally, 
the  said  M.  N.  [may  fix  expense  upon  cross-examining  party  in  a 
proper  case,  as:  provided  said  [adverse  party^,  within  days, 

stipulates  to  pay  to  said  all  the  expenses  of  the  commis- 

sion attendant  upon  such  cross-examination.  In  such  case  said 
[applicant^  may  subject  any  witness  so  cross-examined  to  an  oral 
re-direct  examination,  said  [applicanQ  to  pay  the  expenses  of 
such  re-direct  examination  as  well  as  of  the  examination  on  the 
original  direct  interrogatories. 


FORM  No.  1443. 
To  speed  the  commission. 

This  motion  is  granted  upon  condition  that  the  [applicanf] 
serve  upon  the  adverse  party  the  proposed  interrogatories  within 
days  from  the  date  of  this  order;  and  on  the  further  con- 
dition that  if  the  cross-interrogatories  be  served  within 
days  after  service  of  the  direct  interrogatories,  the  commission 
he  issued  within  days  after  settlement  of  the  direct  and 

Toss-interrogatories. 

FORM  No.  1444. 
To  speed  the  examination. 

This  order  is  made  upon  condition  that  the  [applicanf]  give  to 
the  [adverse  party'},  within  days  after  the  issue  of  the  com- 

mission, days'  notice  of  the  time  and  place  of  the  examin- 

ation of  said  witness ;  and  that  the  said  examination  be  continued 
and  concluded  without  unnecessary  interruption  or  delay. ^^ 


FORM  No.  1445. 
Leave  reserved  to  apply  for  cross-commission. 

It  is  further  ordered,  that  said   [adverse  party']    shall  have 
days,  after  notice  of  the  return  of  said  commission,  to  deter- 
mine whether  he  desires  to  examine  other  witnesses,  and  to  apply 
for  leave  to  issue  a  commission  for  that  purpose. 

''1  Laidley  v.  Rogers,  22  N.  Y.  Supp.  his  own  behalf,  a  proper  case  for  oral 

468,23  Civ.  Pro.  Rep.  110;  Smith  v.  cross-examination  is  presented.    Wain- 

Tallmadge,    3    Monthly    L.    Bui.    97.  wright  v.  Low,  49  Hun,  283,  1  N.  Y. 

See,  also,  Form  No.  1447.  Supp.  786. 

Where  a  party  is  to  be  examined  in  72  Estate  of  Kendall  (above  cited) . 
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FORM  No.  1446. 
Limited  stay. 

[Substitute  for  stay  in  Form  1438,  as  thus:']  It  is  further 
ordered,  that  the  trial  of  this  action  \^or,  all  proceedings  on  the 
part  of  in  this  action]  be  and  hereby  are  stayed  for 

weeks  only  after  the  issuing  of  the  commission. 

FORM  No.  1447. 
Order  to  show  cause  why  the  witness  should  not  be  cross-examined  orally.73 

{^Caption  as  in  Form  819  or  820,  p.  1174  of  this  volume.] 
On  reading  the  affidavit  of  A.  B.,  annexed: 

Oedeeed,  that  the  defendants  show  cause  why  the  witnesses 
named  in  the  order  for  commission  made  in  this  action,  on  the 
day  of  ,  19     ,  should  not  be  orally  cross-examined 

on  the  part  of  the  plaintiff,  and  leave  to  so  cross-examine  be 
granted  to  the  plaintiff;  and  why,  unless  the  defendants  consent 
to  such  oral  cross-examination,  the  order  for  commission  should 
not  be  vacated ;  and  why  such  further  or  other  relief  should  not 
be  granted  to  the  plaintiff  as  may  be  just. 

Service  of  this  order,  on  or  before  the  day  of 

shall  be  sufficient. 

[Authentication  as  in  Form  818,  p.  1173  of  this  volume.] 

FORM  No.  1448. 
Order  absolute  thereon.T4 

[Caption  and  recitals  as  in  Form  819  or  820,  p.  1174  of  this  vol- 
ume.] 

Ordered,  that  the  counsel  for  the  respective  parties,  or  either 
of  them,  be  and  they  are  hereby  atithorized  and  allowed  to  attend 
before  the  commissioners  upon  the  execution  of  the  conunission 
granted  by  order  made  in  this  action  on  the  day  of  > 

19  ,  and  orally  examine  and  cross-examine  said  witnesses,  or 
either  of  them;  such  oral  examination  to  be  reduced  to  wntmg 
by  the  commissioner,  and  annexed  to,  and  returned  with,  and  as 
part  of  said  commission.  It  is  further  ordered,  that  at  least 
two  days'  previous  notice,  in  writing,  of  the  time  and  place  oi 

73  Should    only    be    allowed    when  74  Supported  by  Clayton  v.  Yarring- 

special      circumstances      are      shown  ton,  16  Abb.  Pr.  273,  note;  *""  ^iP' 

which  require  it  for  the  party's  pro-  proved  bv  Anderson  r.  West,  9  AO  . 

teetion.      See   Woodward  v.    Skinner,  Pr.    (N.  S.)    209.     But  in  Deshon  i. 

92  N.  Y.  Supp.  259.      See,  also,  notes  Pockwood,    16  Abb.  Pr.  272,  note,  a 

to  Form  No.  1442.  similar  application  was  denied. 
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executing  said  commission,  be  served  by  the  attorneys  for  the 
defendants  on  the  plaintiff's  attorney.  It  is  further  ordered,  that 
in  case  the  attorneys  for  the  defendants,  who  moved  for  the  com- 
mission, do  not,  within  ten  days  after  the  service  of  a  copy  of  this 
order,  elect,  and  serve  notice  of  such  election  on  plaintiff's  attor- 
ney, to  permit  the  coimsel  for  the  plaintiff  to  examine  said  wit- 
nesses, and  each  of  them,  orally,  as  authorized  by  this  order,  and 
to  comply  with  the  terms  and  conditions  hereof,  then  the  order, 
made  at  Special  Term,  on  the  day  of  ;  19     ,  grant- 

ing a  commission,  be,  and  the  same  is,  hereby  vacated.  The  said 
order,  made  at  Special  Term,  on  the  day  of  ,  19     , 

is  hereby  modified  in  accordance  with  this  order. 

[Authentication  as  in  Form  818,  p.  1173. J 


FORM  No.  1449. 
Stipulation  for  issue  of  commission  to  take  testimony  without  the  State.TB 

[Title  of  court  and  cav^e.] 

It  is  hereby  stipulated  that  a  commission  issue  herein  to  C.  C, 
Esq.,  of  ,  counselloT-at-law,  to  examine  on  oath  [in  case 

of  a  specified  witness,  continue  as  in  Form  1438,  from  the  *  to 
fhe  t ;  or,  in  case  of  an  open  commission,  as  in  Form  1498,  from 
the  *  io  {he  f  ] . 

An  order  may  be  entered  accordingly  by  either  party  without 
notice. 

The  interrogatories  and  cross-interrogatories  to  be  adminis- 
tered shall  be  as  follows  [stating  fhem']. 

[Add  directions  as  to  execution  and  return.] 

[Bate.]  [Signatures  of], 

Attorney  for  plaintiff. 

Attorney  for  defendant. 

[File  with  cleric,  and  enter  order  thereon.''^] 

75  May  take  place  of  affidavit  and  In  Cliurchill  r.  Carter,  15  Hun,  385, 
notice  of  motion.  N.  Y.  Code  Civ.  order  was  held  unnecesaary,  and  a 
Pro.,  §  908.  stipulation  that  "the  annexed  com- 
a's Ford  V.  Williams,  24  N.  Y.  359,  mission  do  issue,''  was  held  a  waiver 
366.  of  a,  seal;  and  that  the  omission  of 
Entry  of  an  order  was  said  to  be  any  allowance  by  the  court,  or  signa- 
neeessary  to  a  commission  issued  on  ture  of  the  clerk,  was  not  ground  for 
stipulation  in  Mason  &  Hamlin  Co.  v.  excluding  it. 

Pugsley,  19  Hun,  282 ;  but  the  court  Another  convenient  form  is  to  draw 
there  put  its  decision  in  part  on  the  up  the  order  in  full  and  append  a  con- 
pound  that  in  that  case  there  had  sent  to  its  entry.     Vol.  I,  p.  211. 
been  no  stipulation. 
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FORM  No.  1450. 
Ordei  for  commission  thereon. 

[Title  of  court  and  action.'] 

On  reading  and  filing  the  annexed  consent  of  the  attorneys  for 
the  parties  hereto,   dated  the  daj  of  ,  19     ,  and 

on  motion  of  A.  T.,  attorney  for  [plaintiff]  : 

Oedeeed,  that  a  commission  issue  directed  to  [name]  to  exam- 
ine on  oath  [continue  as  from  the  asterisk  in  Form  1438  or  1498. 

[Bate.]  [Signature  and  title  of  cleric.] 

FORM  No.  1451. 
Interrogatories  on  commission;  settled  by  consent, 
[Title  of  court  and  cause.] 

Interrogatories  [and  cross-interrogatories]  agreed  to  he  admia- 
istered  to  M.  IST.,  a  witness  to  be  examined  in  this  action,  under 
the  annexed  commission. 

FiEST  IisTTEEEOGATOEY  [and  SO  oUj  OS  in  Forms  1453-1462. 

Fiest  ceoss-inteeeogatoey  [and  so  on,  as  in  Forms  1463- 
1466.] 

The  above  interrogatories  [and  cross-interrogatories]  are  hereby 
agreed  upon  saving  all  exceptions  to  the  competency  thereof,  and 
of  the  answers  thereto,  as  evidence  in  this  cause  as  though  the 
same  had  been  settled  by  a  judge  of  this  court  [and  cross-inter- 
rogatories are  waived]. 

[Date.]  [Signature  of],  Attorney  for  plaintiff. 

[Signature  of],  Attorney  for  defendant. 

FORM  No.  1452. 
Proposed  interrogatories  on  commission.TT 

[Title  of  court  and  cause.] 

Interrogatories  to  be  administered  to  M.  N.,  of  ,  a 

witness  to  be  examined,   under  the  commission  directed  to  be 
issued  by  order  entered  herein  on  the         day  of  ,  19    , 

proposed  on  behalf  of  the  plaintiff  [or,  defendant],  in  the  above- 
entitled  cause. 

Fiest.  What  is  your  name,  age,  occupation,  and  place  of  resi- 
dence ? 

11  Serve  on  the  adverse  party  with      the   notice   of   settlement  as  in  pre- 
ceding Form. 
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Second.  Do  you  know  the  parties  above  named,  or  any  of 
them?  '  If  yea,  which  of  them,  and  how  long  have  you  known 
each  of  them  ? 

Third.  [Here  insert  any  question  appropriate  to  the  cause  j''^ 
see  Forms  1453  to  1462  (below).'] 

Lastly.  Do  you  know  of  any  thing  concerning  the  matters  in 
question,  that  may  tend  to  the  benefit  and  advantage  of  the  plain- 
tiff [or,  defendant]  ?  If  yea,  declare  the  same  fully  and  at  large, 
as  if  you  had  been  particularly  interrogated  concerning  the 
same.^® 

[Or  in  U.  8.  Court  in  equity  :^°  Do  you  know,  or  can  you  set 
forth,  any  other  matter  or  thing  which  may  be  a  benefit  or  advan- 
tage to  the  parties  at  issue  in  this  cause,  or  either  of  them,  or  that 
may  be  material  to  the  subject  of  this  your  examination,  or  the 
matters  in  question  in  this  cause  ?  If  yea,  set  forth  the  same 
fully  and  at  large  in  your  answer.] 

[Annex  documents  to  he  identified,  if  any.] 

[Signature  and  office  address  of], 

Attorney  for   [moving  party]. 

[Serve  on  adverse  party  within  ten  days  after  entry  of  order 
allowing  the  commission.Y^ 

[Cross-interrogatories  must  he  served  within  ten  days  after 
service  of  proposed  interrogatories.]^'^ 

78  Subject  to  the  power  of  the  judge  pertinent  to  the  issue,  whether  relat- 

to.    .preclude     abuse      ( Treadweil     v.  ing  to  matters  partly  brought  out  un- 

Greene,   89   App.  Div.   60,   85   N.   Y.  der  the  preceding  interrogatories,  or 

Supp.  318)   either  party  has  a  right  not.      Percival   v.   Hiekey,    18   Johns, 

to  insert  any  question  pertinent  to  the  257.      And  even  matters  to  the  detri- 

issue.     N.  y.  Code  Civ.  Pro.,  §  892.  ment  of  the  party  moving  the  com- 

Tncluding  cross-examination  personal  mission.      Van  Ness  r.  Bush,  14  Abb. 

to  the  witness'   character.      Uline   r.  Pr.  33,  22  How.  Pr.  481. 

N.  Y.  Central,  etc.,  R.  R.  Co.,  79  N.  Y.  Where  it  does  not  appear  that  the 

175.     The  judge  on  the  settlement  has  last    general   cross-interrogatory   was 

no  power  to  pass  on  the  competency  put  to  and  answered  by  the  witness, 

of  any  question.     Wanamaker  v.  Mc-  the  deposition  cannot,  in  general,  be 

Graw,  168  N.  Y.  125.  read;  otherwise  if  counsel  were  pres- 

Incompetent  matter  contained  in  an  ent.      Brown   v.   Kimball,   25   Wend, 

answer   may   be    objected   to    at    the  259;    Kimball   v.    Davis,    19   id.    437. 

trial,  although  no  objection  'to  the  in-  But    the    remedy   now   would   be   by 

terrogatory  was  made,  or  motion  to  motion  to  suppress,  or  re-execute, 

suppress  the  deposition.    Wanamaker  so  Rule  No.  71,  U.  S.  Court  Rules 

V.  MeGraw,  supra.  in  Equity.     If  no  answer  is  given  the 

79 This  interrogatory  is  proper  (ex-  deposition  is  fatally  defective.    Dodge 

eept  in  the   United    States    court   in  r.  Israel,  4  Wash.  C.  C.  323.              _ 

equity,  see  below).     MeCarty  r.  Ed-  81  Gen.  Rule  No.  20,  as  adopted  in 

wards,  24  How.  Pr.  236.     And  under  1904. 

it  the  witness  may  testify  to  any  facts  82  Id. 
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FOEMS    Nos.    1453-1462.— INTEREOGATORIES    SUITABLE    TO    BE    IN- 
SERTED IN  FOREGOING  FORM. 
FORM  No.  1453. 
Additional  witnesses  to  be  asked  some  questions. 

Interrogatories  to  be  addressed  to  and  answered  by  C.  6.  J. 
J.  H.  K.  jST.,  Esq.,  and  A.>  J.  JSF.,  Esq.,  of  Baltimore,  Md.,  that 
is  to  say:  Each  of  them  is  required  to  answer  each  interrogatory 
above  indicated,  to  be  answered  by  K.  C,  Esq. 

[Or  thus:~\  Repeat  each  and  every  of  the  foregoing  questions, 
except  that  by  the  term  "  your  firm,"  we  refer  to  the  firm  of 
instead  of  any  firm  in  which  the  witness  has  or  has  had 
-any  actual,  personal,  joint,  or  separate  interest. 

FORM  Wo.  1454. 
Designation  of  witness  whose  name  is  unknown. 

Interrogatories  to  be  addressed  to  and  answered  by  Richard 
Roe,  whose  real  name  is  unknown,  but  who  is,  in  fact,  the  person 
having  custody  of  the  books,  papers  and  entries  of  L.  N.  C. 

FORM  No.  1455. 
Request  for  documents. 

Have  you  any  books,  papers,  or  entries  of  any  kind  belonging 
to,  or  which  have  belonged  to,  L.  N".  C,  relating  to  his  business 
within  the  last  eight  months?  If  yea,  what  books,  papers,  or 
entries  have  you,  or  where  are  they  now  ?  £0r  specify  the  one 
wanted-l 

Please  prodiice  the  same  before  the  commissioner  to  the  end 
that  copies  may  be  made  thereof,  or  of  so  much  thereof  as  may 
be  material.®* 

FORM  No.  1456. 
Another  form. 

If  you  have  not  already  done  so,  please  produce  and  annex  to 
your  deposition  hereunder,  any  such  letter  of  credit  as  above 
mentioned,  and  any  and  all  drafts  drawn  thereunder,  or  in  default 
of  originals,  please  prodtice  and  annex  copies  thereof,  and  state 
■why  sucli  originals  are  not  produced  and  annexed,  and  whether 
such  copies  are  true  and  correct  copies  of  such  originals. 

If  you  have  already  produced  and  annexed  such  letter  of  credit, 
or  such  draft  of,  in  response  to  any  of  the  foregoing  interroga- 
tories, please  refer  to,  and  identify  them  in  connection  with  your 
reply  to  this  interro2:atory,  so  as  to  distinguish  them  from  any 

63  See  Wright  v.  Cabot,   89  N.  Y.  570,  afT'g  47  N.  Y.  Super.  Ct.  229. 
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other  such  documents  ■which  may  have  been  produced  or  annexed 
to  your  deposition  hereiinder. 

FORM  No.  1457. 
Anothei  form. 

Please  look  at  the  schedule  hereto  annexed,  marked  A,  and 
purporting  to  be  a  ,  and  state  whether  the  documents 

therein  mentioned,  or  any  of  them,  and  if  so.  which  of  them, 
are  now  in  your  possession  or  custody  or  under  your  con- 
trol, either  as  liquidator  of  said  bank  or  otherwise  howsoever  ? 
Are  there  any  of  such  documents  which  are  not  now  in  your 
possession  or  custody,  or  under  your  control  ?  If  so,  state 
specifically  which  of  said  documents  are  not  in  your  possession 
or  custody  or  under  your  control ;  and  state  specifically  in  respect 
to  each  of  them,  whether  it  was  ever,  and  if  so  when  and  where 
and  for  how  long  a  time,  in  your  possession  or  custody,  or  under 
your  control,  and  when  and  where,  and  how  and  to  whom  it 
passed  out  of  your  possession  or  custody,  or  beyond  your  control, 
and  where  and  in  whose  possession  or  custody,  or  under  whose 
control,  according  to  the  best  of  your  knowledge,  information  or 
belief,  the  same  now  is ;  and  what  knowledge  or  information  you 
have  upon  the  subject,  and  when  and  where,  and  under  what 
circumstances  you  last  saw  such  document  ? 

FORM  No.  1458. 
Request  for  contents. 

If  any  such  communications  were  not  in  wrriting,  or  if  you  are 
miable  to  produce  and  annex  the  originals  or  copies  of  such  afii- 
davits,  letters,  or  commTinications,  state  fully  and  particularly 
the  contents  or  the  substance  thereof. 

FORM  No.  1459. 
Search  for  originals. 

If  in  answer  to  the  last  preceding  interrogatory  you  state  that 
said  contract  was  in  writing,  and  you  are  not  able  to  attach  the 
same  or  a  copy  thereof  to  your  answer  thereto,  state  whether  it 
was  in  duplicate  or  not,  and  whether  you  have  made  any  efforts 
to  find  said  writing  or  either  of  such  duplicates,  and  if  so,  what ; 
and  with  what  result;  and  if  said  writing  is  lost  or  destroyed, 
[state  whether  or  not  you  have  a  copy  thereof,  and,  if  so,  pro- 
duce  the  same,  or,  if  you  answer  that  you  have  no  copy,  then]^ 
state  its  substance. 

**The   bracketed   clause    -was    con-      ham,   10  Misc.   230,  30  N.  Y.   Supp. 
sidered  essential  in  Lazzaro  v.  Mang-       1066,  and  may  properly  be  inserted. 
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FORM  Wo.  1460. 
Execution  of  a  deed. 

Look  at  the  deed  [a  copy*^  of  which  is]  now  produced  and 
shown  to  you,  marked  A,  and  purporting  to  be  executed  by.  A.  B. 
to  C.  D.,  on  the  day  of  ,  19     .     Did  you  ever  see 

it  before?  and  if  so,  when  and  where,  and  under  what  circum- 
stances? 

In  whose  handwriting  is  the  name  of  M.  N.  signed  as  subscrib- 
ing witness?^ 

When,  where,  and  by  whom,  and  in  whose  presence  was  said 
deed  executed? 

Did  you  sign  the  said  deed  as  a  subscribing  witness?  If  so, 
when,  where,  and  in  whose  presence? 

Did  you  see  the  said  deed  delivered  and  accepted  by  any  one? 
If  so,  by  whom  was  it  delivered,  and  by  whom  accepted,  and  when 
and  where? 

FORM  No.  1461. 
Solemnization  of  niairiage.86 

If  you  have  stated  that  you  were  the  rector  of  Church, 

in  ,  in  the  State  of  ,  during  either  of  those  years 

last  named,  then  be  pleased  to  state,  if  during  those  years  you 
were  legally  authorized  to  and  did  perform  the  marriage  cere- 
mony upon  various  individuals ;  during  the  years  ,  did  you 
ever  perform  the  marriage  ceremony  in  ,  at  a  hotel  therein 
called  ,  over  persons  who  gave  their  names  as  S.  C.  W.  D. 
and  A.  J.  H.,  or  names  similar  to  these;  did  you  ever  marry, 
during  these  years,  at  said  hotel  or  elsewhere,  either  or  both  of 
the  parties  in  this  action,  under  any  name  whatsoever;  if  yea, 
please  state  fully  all  of  the  particulars,  and  what  you  did? 

Please  state,  if  you  know,  who  is  authorized  to  perform  the 
marriage  ceremony  in  a  legal  manner  in  the  State  of  ,  and 

in  the  city  of  ;  and,  if  you  know,  what  are  the  requirements 

as  to  reporting  and  filing  a  record  of  the  marriages  legally  per- 
formed, and  whether  you  always  and  invariably  followed  the 
statute  in  this  respect,  and  why  did  you  do  so? 

85  Documents  to  be  identified  by  the  this  purpose.     Butler  v.  Lee,  32  Barb, 

witness,   or  copies  of   them,   may   be  75,    19  How.  Pr.  383.      Except,  per- 

annexed  to  the  interrogatories.     Com-  haps,  in  a  ease  proper  to  make  it  a 

mercial  Bank  v.  Union  Bank,  11  N.  Y.  condition   of  allowing  a  commission. 

203.     And  it  is  not  essential  that  the  See  note  in  9  Abb.'N.  C.  65. 

originals  should  be  thus  attached.  76.  86  See  note  on  proving  marriage  in 

Nor  can  either  party  be  compelled  to  17  Abb.  N.  C.  494. 
surrender   an   original   document   for 


MEANS  OF  EVIDENCE. VI.     DEPOSITIONS  ABEOAD.  16Y5 

FORM  No.  1462. 
Qualification  of  ezpert. 

If  in  answer  to  the  foregoing  interrogatory  you  state  that  you 
are  an  attorney  and  counselor-at-law  or  advocate,  or  engaged  in 
the  profession  and  practice  of  the  law,  state  how  long  you  have 
been  such  attorney,  counselor,  or  advocate,  or  so  engaged  in  the 
profession  and  practice  of  the  law  in  the  city  of  ,  or  in  the 

State  of  ,  and  where? 

State  whether  or  not  you  know  the  common  law®^  of  of 

the  said  State  of  ,  as  it  existed  and  was  in  force  between 

the  day  of  ,  19     ,  and  the  day  of  , 

19     ,  in  regard  to  [eic.J. 

If  in  answer  to  the  last  interrogatory  you  state  that  you  do 
know  the  common  law  of  the  said  State  as  it  existed  and  was 
during  the  period  above  mentioned  on  the  several  subject-matters 
therein  inquired  of,  please  state  whether  or  not  the  said  law  per- 
mitted [efc.]. 

FORM  No.  1463. 
Proposed  cross-interrogatories  on  commission.ss 

[As  in  Form  1452,  inserting  "  Cross  "  before  the  word  "  In- 
terrogatories."] 

[Serve  on  adverse  party  within  ten  days  of  service  of  interrog- 
atories. ^® 

[If  not  so  served,  right  to  propound  is  luaived.']^ 

FOBMS  Nos.   1464-1466.— CROSS-INTEREOGATORIES   SUITABLE  TO  BE 
INSERTED  IN  FOREGOING  FORM. 

FORM  No.  1464. 

As  to  details. 

If  you  shall  answer  on  your  direct  examination  that  you  did 
[etc.'],  state  exactly  what  you  personally  did  in  the  matter  ?  What 
was  said  by  you  and  what  was  said  to  you  by  ,  and  what 

was  said  and  done  in  your  presence  [e^c.]. 

87  If  statute  law  is  relied  on  prove  commission,  unless  by  the  consent  of 
it  as  such.  See  N.  Y.  Code  Civ.  Pro.,  the  adverse  party.  Union  Bank  of 
§  942;  Geoghan  v.  Atlas  S.  S.  Co.,  16  Sandusky  v.  Torrey,  2  Abb.  Pr.  269, 
Daly,  229,  10  N.  Y.  Supp.  121.  5  Duer,  626. 

88  Cross-interrogatories    cannot    be  89  Gen.  Rule  No.  20,  of  1904. 
withdrawn  on   the   execution   of   the  ^o  Id. 
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FORM  No.  1465. 
As  to  sources  of  knowledge. 

If  on  your  direct  examination  jou  have  given  any  of  the  in- 
formation called  for  by  the  interrogatories,  or  any  one  of 
them,  state  fully  the  grounds  and  source  of  your  knowledge. 

FORM  No.  1466. 
Execution  of  instrument. 

When  did  you  first  see  the  paper  marked  "A"  ?  At  whose  re- 
quest did.  you  sign  your  name  as  a  witness  thereto  ?  Where  was 
that  paper  executed  (if  at  all)  ?  in  what  house,  in  what  room, 
and  at  what  time  of  day,  and  who  were  present  in  the  room  ?  Did 
you  see  M.  IST.  write  his  name  thereto  ?  or  did  you  only  hear  him, 
or  some  other  person,  say  it  was  his  signature,  or  words  to  tha.t 
effect?  What  did  the  plaintiff  say  during  the  interview?  Did 
he  converse  with  M.  JST.  on  any  subject,  other  than  the  execution 
of  the  paper,  during  the  interview?  and  if  so,  on  what  subject, 
and  what  passed?     How  long  did  the  interview  last? 

State  who  were  present  at  the  time,  and  also  everything  that  was 
said  by  the  plaintiff,  or  the  said  M.  IsT.,  and  all  or  any  other  per- 
sons, at  that  interview.  Was  any  other  paper  executed  by  M.  N., 
or  the  plaintiff,  or  any  other  person  present  at  that  time?  Was 
any  other  subject  conversed  upon  by  the  plaintiff,  or  the  said 
M.  ISr.,  at  that  interview?  and  if  so,  state  what  was  said  by  each. 

Where  did  you  first  see  the  paper  marked  "A."  I  Was  it  at  the 
interview  at  which  it  was  signed,  or  was  it  on  a  previous  occasion? 
If  on  a  previous  occasion,  state  when,  where,  and  under  what  cir- 
cumstances. 

FORM  No.  1467. 
Notice  of  settlement  of  interrogatories  9i  or  cross-interrogatories. 

[Title  of  court  and  cause.] 

Please  take  notice  that  the  annexed  proposed  interrogatories 
[or^  cross-interrogatories]  to  be  annexed  to  the  commission 
allowed  by  order  of  the  day  of  j  19     >  herein,  will 

91  Necessary  where  they  are  not  set-  Uline  v.  N.  Y.  C.  &  H.  R.  R.  B-  Co., 

tied  by  consent.    N.  Y.  Code  Civ.  Pro.,  79  N.  Y.  175;  Wanamaker  j;.  McGraw, 

§  891.  168  N.  Y.   125;   Walton  v.  Goodwin, 

As  to  principles  of  settlement,  see  54  Hun,  387,  7  N.  Y.  Supp.  926. 
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be  presented  to  tke  Hon.  J.  K.,"^  at  ,  in  the  city  of  , 

on  the  day  of  ,19     ,^^  for  settlement. 

[Date.]  [Signature  and  office  address  of], 

[Address]  To  ,  Attorney  for  [either  party.]. 

Attorney  for  [adverse  party]. 

[Serve  within  two  days  after  service  of  the  cross-interrogatories, 
or  within  two  days  after  the  time  to  serve  cross-interrogatories 
has  expired.]^* 

FORM  No.  1468. 

Allowance  of  interrogatories. 

The  within  interrogatories  and  cross-interrogatories  are  hereby 
allowed. 


[Date.] 


[Signature  of  judge  with  initials  of  title.] 


FORM  No.  1469. 
Commission  to  take  testimony  on  interrogatories  or  oral  examination.  95 

The  People  of  the  State  of  New  Yoek, 

To  [name  of  commissioner/^  and  residence],  greeting: 

C  Seal  ^  Know  Ye,  That  we,  with  full  faith  in  your 
^       of         >  prudence    and    competency,    have    appointed    you 

t  court. ^''  J  commissioner  [s],  and  by  these  presents  do  author- 
ize you  [three  together,  and  not  otherwise^* — or,  any  one  of 
you],  to  examine  on  oath  [name  and  address  of  each  witness;  if 
several,  add:  or  such  of  them  as  may  be  produced  before  you] 


92  The  application  must  be  made  to 
a  judge  of  the  court,  or,  in  the  Su- 
preme Court,  to  the  county  judge  of 
the  county  where  the  action  is  triable. 
Code  Civ.  Pro.,  §  891;  Court  Rule 
No.  20. 

83  Not  less  than  two  nor  more  than 
ten  days  after  the  service  of  tke 
notice.    Gen.  Eule  No.  20. 

9*  Gen.  Rule  No.  20. 

95  Oral  examination  is  allowed  only 
in  causes  in  the  principal  courts.  Code 
Civ.  Pro.,  §  893. 

96  Commissioner  must  be  designated 
by  name.  Hemenway  v.  Knudson,  73 
Hun,  227,  2,5  N.  Y.  Supp.  1018.  What 
variances  are  fatal  and  what  not,  see 
ICeene  v.  Meade,  3  Pet.  1  (holding 
that  M.  instead  of  W.,  or  middle 
initial  of  a  party's  name,  was  not 
fatal);  Hays  v.  Phelps,  1  Sandf.  64 
(holding  John  V.  instead  of  James  V. 
fatal) ;  Brown  v.  Southworth,  9  Paige, 


351  (wrong  nerson  named  fatal)  ; 
Blatchett  v.  Laimbeer,  1  Sandf.  Ch. 
366  (misdescription  of  residence  and 
occupation  not  fatal ) .  See,  also,  Den- 
ney  v.  Horton,  11  Daly,  358;  Newton 
V.  Porter,  69  N.  Y.  133. 

97  At  common  law  the  seal  of  the 
court  out  of  which  the  commission 
issues  is  necessary.  Ford  v.  Williams, 
24  N.  Y.  359,  366;  Whitney  v.  Wyn- 
koop,  4  Abb.  Pr.  370.  Under  N.  Y. 
Code  Civ.  Pro.,  §  24,  omission  of  the 
seal  may  not  vitiate  if  the  commission 
is  signed  by  the  clerk  issuing  it.  But 
see  Mason,  etc.,  Co.  v.  Pugsley,  19 
Hun,  282,  contra.  ' 

98  If  it  is  not  desired  that  any  one 
of  the  commissioners  may  execute  the 
commission  without  the  presence  of 
the  other,  a  special  direction  should  be 
inserted.  O'Brien  v.  Com.  Fire  Ins. 
Co.,  41  N.  Y.  Super.  Ct.  224. 
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as  witness  [es]  in  an  action  \_or,  a  special  proceeding]  now  pend- 
ing \_or,  in  a  proceeding  to  carry  into  effect  a  judgment  here- 
tofore entered  —  or,  for  the  purpose  of  an  anticipated  new  trial 
in  an  action  heretofore  tried]  in  our  Court  [if  a  local 

court,  add:  of  ],  wherein  A.  B.  is  plaintiff  and  Y.  Z.  is 

defendant,  on  the  part  of  said  plaintiff  [or,  defendant],  upon 
the  interrogatories  hereto  annexed  [if  oral  questions  are  allowed 
by  the  order,  add  or  substitute  direction  accordingly,  as  thus: 
and  to  examine  the  said  0.  P.  upon  oral  questions  to  be  pTit  to 
him  by  or  on  behalf  of  either  of  said  parties  after  due  notice  to 
the  other],  and  to  take  and  certify  the  deposition  of  the  ^vit- 
ness[es]  and  return  the  same  and  this  commission  [if  the  order 
contained  directions  as  to  the  return,  insert  them  here;  otherwise 
say:"]  in  accordance  with  the  [stipulation  and]  directions  annexed 
hereto,  or  indorsed  hereon.^® 

Witness  [add  teste  and  authentication  as  in  Form  1241.^] 
[Annex  copy  of  N.  Y.  Code  Civ.  Pro.,  §§  901-902 ;  also  §  900 
if  oral  examination  is  allo'wed.^'\ 

FOEM  No.  1470. 
Direction  to  return  commission. 

[Indorse  on  the  commission  :^~\  Let  the  within  commission  be 
returned  by  mail  [or,  by  an  agent  appointed  by  the  commis- 
sioner], directed  to  C.  K.,  the  clerk  of  the  county  of 

[Date.l  [Signature  and  title  of  judge.'^] 

[Enforce  attendance  of  witness  according  to  the  law  of  the 
place  where  deposition  is  taken.^~\ 

9»  See  note  98  on  p.  1677.  pliance  is  sufficient;  and  the  commis- 

1  Signature  of  the  clerk  is  usual,  sion  is  regular,  though  the  direction 
but  that  of  the  judge  is  sufficient  in-  be  in  the  body  of  the  commission 
stead.  Goodyear  *.  Vosburgh,  41  How.  (Hall  v.  Barton,  25  Barb.  274;  s.  v., 
Pr.  421.  McCleary  v.  Edwards,  27  Barb.  239), 

2  Omission  not  necessarily  fatal,  if  or  indorsed  upon  the  interrogatories 
the  commission  is  regularly  executed  annexed.  Hurd  v.  Pendrigh,  2  Hill, 
and  returned    (Williams  v.  Eldridge,  502. 

1  Hill,  249);  or  if  the  substance  of  the  *  Essential   (Crawford  v.  Loper,  25 

statute   is   in   the   body   of   the   com-  Barb.  449),  but  omission  amendable, 

mission     (Hall   v.    Barton,    25    Barb.  Leetch  v.  Atl.  Mut.  Ins.  Co.,  4  Daly, 

274).  518. 

3  This  must  be  made  by  the  judge  5  The  New  York  statute  for  com- 
who  settles  the  interrogatories  ( Flem-  pelling  attendance  of  witnesses  for  the 
ing  V.  Hollenback,  7  Barb.  271),  un-  purpose  of  depositions,  to  be  used 
less  the  direction  is  in  the  commission  wiiiiout  the  State,  provides  for  apply- 
or  in  a  stipulation.  N.  Y.  Code  Civ.  ing  to  a  judge  of  the  Supreme  Court, 
Pro.,  §  892.  But  where  the  statute  or  a  county  judge,  upon  petition  for  a 
requires  the  direction  to  be  indorsed  subpoena.  Code  Civ.  Pro.,  §§  914,  915. 
on  the  commission,  a  substantial  com- 
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FORM  No.  1471. 
Notice  of  examination  by  oral  questions.3 

[As  in  Form  1501,  naming  the  commissioner  or  commissioners 
in  'place  of  the  italic  clause,  with  the  words  :^  under  the  commis- 
sion heretofore  issued  to  him  \_or,  them]. 

FORM  No.  1472. 
Oath  of  witness.7 

You  do  solemnly  swear  to  testify  the  truth,  the  whole  truth, 
and  nothing  but  the  truth,  as  to  the  matters  respecting  which  you 
are  to  be  examined. 

FORM  No.  1473. 
Oath  of  interpreter. 

Ton  do  solemnly  swear  that  you  will  truly  and  faithfully 
interpret  the  oath  and   interrogatories    to    be    administered    to 
,  a  witness  now  to  be  examined,   out  of  the  Engish 
language  into  the  language,  and  that  you  will  truly  and 

faithfully  interpret  the  answers  of  the  said  thereto,  out 

of  the  ,  into  the  English  language. 


FORM  No.  1474. 
Deposition  taken  upon  commission  by  interrogatories,  or  oral  examination.s 

{Title  of  court  and  cause.] 

Deposition  [s]  of  witness  [es]  produced,  sworn  or  affirmed  and 
examined  the  day  of  ,  19     ,  upon  interrogatories 

[if  oral  examination  was  had  substitute  or  add:  —  and  ^  upon 
oral  examination]  under  a  commission  issued  out  of  the 
Court  of  ,  in  a  cause  therein  pending  between  A.  B., 

plaintiff,  and  Y.  Z.,  defendant,  as  follows  [the  undersigned 
commissioner  being  the  only  one  present  after  due  notice  to  the 
others^] . 

6  N.  Y.  Code  Civ.  Pre,  §  896.  as  in  the  certificate,  that  the  others 

^N.  Y.  Code  Civ.  Pro.,  §  901.     For  had  notice  and  did  not  attend,  or  why 

formalities,  aflBrmation,  etc.,  see  Vol-  they  could  not  be  notified  or  act.     If 

ume  I,  p.  204.  either  of  several  is  authorized  to  act, 

8  N.  Y.  Code  Civ.  Pro.,  §  901.  and  return   is  made  by  only  one,  it 

_  9  Unless  the  statute,  or  the  commis-  will  be   presumed  that  he   only  was 

Bion  authorizes  either  of  several  com-  present.    Williams  v.  Eldridge,  1  Hill, 

missioners  to  act  separately  (see  note  249. 

98,  p.  1677,  it  should  be  stated  here, 
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[May  note  appearances.] 

M.  K.  [if  place  of  residence  and  vocation  are  not  called  for 
by  an  interrogatory,  state  them  here,  so  as  to  compare  with  the 
designation  in  the  commission  or  notice],  being  duly  and  publicly 
sworn  \_or,  affirmed]  pursuant  to  the  directions  hereto  annexed 
in  answer  to  said  interrogatories  [or,  upon  such  examination 
upon  the  part  of  the  ],  deposes  and  says  as  follows:*" 

To  THE  FiEST  ijstteeeogatoey  HE  SAYS  [inserting  answer,  and 
so  on~\. 

To  THE  EiEST  cEoss-iNTEEEOGATOEY  HE  SAYS  [inserting 
answer,  and  so  on] . 

[If  oral  examination  was  had,  substitute  or  add:  Direct  Ex- 
amination :  Question  —  stating  it  — Answer  —  stating  it  — And 
upon  cross-examination  upon  the  part  of  said  ,  he  deposes 

and      says      as      follows :      Question  — ■  stating   it  —  Answer  — 
stating  it.] 

[Signature  of  witness,^^  and  of  interpreter,  if  any.] 

Examination  by  the  undersigned 
taken  and  [by  his  clerk*^]  reduced  to 
writing,  and  by  the  witness  [and  sworn 
interpreter]  subscribed  and  sworn  to 
[or,  affirmed  to]  this     day  of         ,  19     . 

[Slgnature^^  of], 

Commissioner   [or.  Acting  Commissioner]. 

10  If    short    notice    is    objected    to,      interested   person.     N.   Y.  Code  Civ. 
have  the  objection  noted.     Jackson  v.      Pro.,  §  901,  subd.  2. 

Kent,  7  Cow.  59.  13  His  signature  does  not  need  au- 

11  The  deposition  ought  to  be  sub-  thentication.  It  is  judicially  noticed; 
scribed  by  the  witness  (N.  Y.  Code  Williams  v.  Eldridge,  1  Hill,  249.  _ 
Civ.  Pro.,  §  901,  subd.  2)  ;  but  if  he  The  commissioner  will  also  sign, 
refuses  to  do  so,  it  seems  to  be  none  by  name  or  initials,  each  half  sheet  of 
the  less  valid.  Clarke  v.  Savpyer,  3  the  deposition.  Williams  v.  Eldridge, 
Sandf.  Ch.  351.  1    Hill,   249,   N.   Y.    Code  Civ.  Pro., 

12  The  depositions  need  not  be  in  §  901,  subd.  4.  Signature  on  the  mar- 
the  handwriting  of  any  particular  gin,  instead  of  the  bottom  of  each 
person;  hence  the  return  need  not  sheet,  held  not  objection  sufficient  to 
certify  who  wrote  them.  If  the  cer-  exclude  the  deposition.  Burrill  v. 
tificate  of  the  commissioners  show  Watertown  B.  &  L.  Co.,  51  Barb.  105. 
that  they  employed  a  person  as  clerk.  If  omitted,  the  deposition  may  be 
it  is  equivalent  to  a  certification  of  allowed  to  be  removed  from  the  flies 
his  tippointment  as  clerk.  Keene  v.  and  returned  to  the  commissioner  for 
Meade,  3  Pet.  1;  and  see  MacDonald  such  signing.  Risley  v.  Harlow,  48 
V.  Garrison,  9  Abb.  Pr.  34 ;  Winton  v.  Misc.  277,  96  N.  Y.  Supp.  728. 
Little,  94  Pa.  64.    He  must  be  a  dis-  The    deposition   should  be  fohoed. 

Court  Rule  No.  19. 
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FORM  No.  1475. 
Certificate  of  execution  of  commission  (short  Form).i4 

State    [or,   Territory]    of  "|       . 
County    [or^   Parish]    of  J 

I,  ,  do  certify  that  M.  IST.,  the  witness,  personally 

appeared  before  me  on  the  day  of  ,  19     ,  at 

o'clock  in  the  noon,^at  the   ^^.■.       ,  in  the  State  [or.  Terri- 

tory] of  ,  and  after  being  sworn  [or,  affirmed,  as  the  case 

may  he~\  to  testify  the  truth,  the  whole  truth,  and  nothing  but 
the  truth,  did  depose  to  the  matters  contained  in  the  foregoing 
deposition,  and  did,  in  my  presence,  subscribe  the  same,  and  in- 
dorse the  exhibits  annexed  thereto.  And  I  further  certify  that  I 
have  subscribed  my  name  to  each  half-sheet  thereof,  and  to  each 
exhibit.  And  I  further  certify  that  A.  T.  appeared  in  behalf 
of  the  [plaintijff] ,  and  that  T.  Z.  appeared  in  behalf  of  the 
[defendant] . 

[Signature  of], 

Commissioner. 


14  Sufficient  under  N.  Y.  Code  Civ. 
Pro.,  §§  902,  903.  To  be  annexed 
under  each  deposition.  Risley  v.  Har- 
low, 48  Misc.  277,  96  N.  Y.  Supp.  728. 

The  commissioners  must  make 
written  return  of  their  proceedings, 
wiiieh  had  better  be  indorsed  upon  tlie 
back  of  the  commission,  or  of  some 
document  annexed  thereto,  siioh  as 
the  interrogatories  (MeCleary  v.  Ed- 
wards, 27  Barb.  239;  Hall  «.' Barton. 
25  id.  274) ;  but  if  these  papers  are 
too  full  to  allow  of  this  being  done, 
the  return  may  be  written  upon  a 
separate  sheet  and  annexed.  Pen- 
dell  V.  'Coon,  20  N.  Y.  1'34.  In  such 
case  it  is  better,  however,  to  write 
some  part  of  it  upon  the  commission, 
finishing  upon  another  paper.  Id.  A 
return  made,  without  necessity,  en- 
tirely upon  a  separate  sheet,  is  void. 
Fleming  v.  HoUenback,  7  Barb.  271. 
Otherwise  by  N.  Y.  Code  Civ.  Pro., 
§  902. 

M'here  the  form  of  oath  aidminlB- 
tered  is  not  required  to  be  certified 
to,  and  the  officer  taking  the  deposi- 
tion certifies  that  the  witness  was 
duly  sworn,  it  is  sufficient.  If,  how- 
ever, he  sets  forth  in  his  certificate 
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the  form  of  oath  administered,  which 
varies  materially  from  the  one  pre- 
scribed by  the  rules  of  court,  and  in- 
serted in  his  instructions  for  his 
guidance,  the  certificate  will  be  in- 
sufficient. Cross  V.  Barnett,  61  Wise. 
650,  21  N.  W.  Rep.  832. 

Where  it  appeared  by  the  return 
that  the  witnesses  had  been  sworn 
"  to  make  true  answers  to  the  inter- 
rogatories read  to  them,"  instead  of 
as  the  statute  requires,  it  was  held 
insufficient  to  justify  admitting  the 
deposition  in  evidence.  Whitney  v. 
Wyncoop,  4  Abb.  Pr.  370. 

In  determining  the  admissibility  of 
a  deposition,  the  presumption  is  that 
the  commissioner  discharged  his  duty 
by  doing  all  that  the  statute  requires, 
except  as  to  matters  which  he  must 
return  specifically  as  done.  Darby  T. 
Heagerty  (Idaho,  1887),  13  Pacif. 
Rep.  85  (where  the  objection  raised 
at  the  trial  was  that  the  certificate 
did  not  show  that  the  deposition  was 
read  to  the  witness,  the  statute 
merely  providing  that  the  commis-* 
sioner  "  shall  certify  the  deposition  to 
the  court  " ) .  Contra,  Ball  v.  Sykes, 
70  Iowa,  525,  30  N.  W.  Rep.  929. 
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FORM  No.  1476. 

The  same  (a  fuller  Form). is 

[Title  of  court  and  action.] 

To  the  Court  of  the  of 

The  undersigned,  a  commissioner  appointed  by  your  honorable 

court  to  examine  M.   N.,   a  witness  in  this  cause,  respectfully ,'>,<./ 

,  reports:  '';     ''  ^ 

That  the  said  witness  attended  before  me,  and  [being  duly  and 
publicly"  sworn  by  me   \or,  by  0.  P.,  a  judge  of  the    7  ^..-U,  c. 
Court  of  ,  the  undersigned  being  prohibited  by  the  law 

of  this  State  from  administering  oaths"]  to  tell  the  truth,  the 
whole  truth,  and  nothing  but  the  truthjwas  examined  by  me  on 
the  interrogatories  herewith  returned,  ^n  the  presence  of  E.  F., 
counsel  for  plaintiff,  and  G.  H.,  counsel  for  defendant^*  {or, 
That  no  one  appeared  in  behalf  of,  etc.\\  That  the  answers  of 
the  said  witness  thereto  are  truly  stated  in  the  accompanying 
deposition,  signed  by  him  \pr,  which  he  refused  to  sign,  upon 
the  ground  that  he  was  not  certain  that  he  had  used  the  words 
stated  in  the  answer  to  the  third  interrogatory,  and  which  answer 
he  refused  to  correct].  [And  he  signed  the  exhibits  annexed 
thereto.]  f'That  the  counsel  for  the  plaintiff  objected  to  the 
answer  to  the  first  interrogatory,  on  the  ground  that  ; 

and  the  counsel  for  the  defendant  objected  to  the  answer  to  the 
fourth  cross-interrogatory,  on  the  ground  that  .      \0r, 

That  no  objections  were  made  to  the  answers  or  proceedings  by 
counsel  on  either  side.] 

And  I  further  certify  that  said  deposition  was  read  over  by 
me  to  said  witness  before  he  signed  the  same.-'® 

{Bate.l  [Signature  of], 

Commissioner. 

15  See  notes  to  last  Form.  Attendance    of    counsel    is    not   a 
The  preceding  Form  is  for  use  in      waiver  of  any  requisite  of  the  statute 

New  York.  to  be  complied  with  in  the  return  of 

16  "Publicly "    may    be    presumed,      the    deposition.      Thompson   f .   Clay 
though  not  stated.    Halleran  v.  Field,       (Mich.,  188G),  27  N.  W.  Eep.  699. 

23  Wend.  37.  19  Held  necessary  in  Ball  il.  Sykes, 

17  Lincoln  v.  Battelle,  6  Wend.  475.      70    Iowa,    525,    30   N.   W.   Rep,  929. 
IS  Each  party  has  a  right  to  appear      Contra,    Darby   v.   Heagerty    (Idaho, 

by  counsel  without  notice  to  the  other.       1887),  13  Pacif.  Eep.  85. 
Union  Bank  of  Sandusky  v.  Torrey,  2 
■Abb.  Pr.  269,  5  Duer,  626. 
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FORM  No.  1477. 
Indorsement  by  commissioner  on  exhibit.       ( 

At  the  execution  of  a  commission  issued  out  of  the 
Court  of  ,  for  the  examination  of  witness  [es]  between 

A.  B.,  plaintiff,  and  Y.  Z.,  defendant,  this  paper  wi-iting,  marked 
Exhibit  A  \_or,  a  paper  of  which  the  annexed  paper  writing 
marked  Exhibit  A  is  a  copy^°],  was  this  day  of  , 

19     ,  produced  by  and  shown  to  M.  IsT.,  and  by  him  de- 

posed unto  and  subscribed  by  him  at  the  time  of  his  examination 
before 

[Signature  of], 

Commissioner. 
FORM  No.  1478. 

Certificate  of  execution  to  be  indorsed  where  there  is  not  room  to  indorse: 
the  return  in  full.2i 

The  execution  of  this  commission   [or,,  of  this  order  to  take 
depositions]  appears  in  the  schedules  hereunto  annexed. 

[Signature  of~\, 

Commissioner. 
FORM  No.  1479. 

Certificate  of  mailing;  indorsed  on  the  envelope.22 

Deposited  in  the  post  office  at  [or,  in  the  letter  bag  of 

the  ,  now  lying  at  ,  and  bound  for  the  port  of 

J,  and  the  postage  thereon  paid  by  me,  this  day 

of  ,  19     . 

[Signature  ofl, 

Commissioner. 
FORM  No.  1480. 

Affidavit  of  agent  bringing  deposition.23 

[Title  of  court  and  action.] 
[Venue.'] 
E.  S.,  being  duly  sworn,  says ; 

That  on  the  day  of  last  he  received  the  packet 

now  delivered  by  him  to  O.  P.,  clerk  of  ,  from  the  hands 

^  N.   Y.    Code    Civ.    Pro.,    §    901,  to  the  clerk  of  the  court  at  his  official 

TOM.  3.    See  Kelley  v.  Weber,  9  Abb.  residence,   that   is,   the   place   of   his 

Sy^^'  "'"'^  note.  office,  unless  otherwise  prescribed  by 

/\T  V"'^^'^    the    New    York    statute  the  instructions,  and  be  bound  with 

(N.  Y.  Code  Civ.  Pro.,  §§  902,  903)  tape,  and  the  tape  fixed  by  the  seal  of 

annotation  of  the  certificate  of  retui-n  the  commissioner  at  its  crossings. 

ooT?  "Jeposition  is  sufficient.  23  N.    Y.    Code    Civ.    Pro.,    §    904; 

22  Omission  of  this   certificate   not  Dwindle  v.  Rowland,   1  Abb.  Pr.  87 

'**f'-    Bruraskill  v.  James,  11  N.  Y.  (express  agent). 

TV,          "'  ^^^^°^'  25  Barb.  274.  Aa  to  affidavit  when  agent  is   in- 

iae  envelope  should   be   addressed  capacitated,  see  §  905. 


1684  Abbott's  pkactice  and  foems. 

of  C.  C.  [counsellor-at-law] ,  of  ,  who  is  the  commissioner, 

as  deponent  is  informed  and  believes,  named  in  the  commission 
inclosed  in  the  said  packet,  and  that  the  same  has  not  been  opened 
or  altered  since  deponent  received  it. 

[Jurat. ^  [Signature.] 

FORM  No.  1481. 
Indorsement  by  clerk  or  judge  of  receipt  of  deposition.21 

The  within  were  received  by  the  undersigned  by  mail  from 
[or,  from,  the  hands  of  R.  S.,  agent  named  in  the  an- 
nexed affidavit],   and  opened   and  immediately  filed,  this 
day  of  ,  19     . 

[Signature  and  title  of  cleric  or  judge."] 


FORM  No.  1482. 
Notice  of  motion  to  re-execute  cominission.29 

[Title  of  court  and  cause.] 

Please  take  notice  that  upon  the  pleadings  herein,  and  upon 
the  deposition  of  M.  IST.,  filed  herein  on  the  day  of  , 

19  ,  and  on  the  annexed  affidavit  of  A.  T.,  attorney  for  the 
defendant,  verified  the  day  of  ,   19     ^^   [or  other 

moving  papers  —  continue  as  in  Form  815,  p.  1171  of  this  volume, 
stating  grounds  of  motion  as  follows:]  the  [defendant]  have 
leave  to  return  to  0.  P.,  the  commissioner  named  therein,  the 
commission  issued  herein  under  date  of  the  day  of  , 

19  ,  and  the  deposition  of  M.  IST.,  taken  thereunder,  for  the 
purpose  of  obtaining  a  re-execution  thereof  [state  in  what  respect, 
as:]  by  the  propounding  to  said  M.  IST.  of  cross-interrogatory 
'No.  10,  which  was  not  fully  answered  by  him  [that  the  expense 
of  such  re-execution  be  directed  to  be  paid  by  the  plaintiff  —  add 
any  other  desired  relief,  as,  stay  of  proceedings,  etc.] 

2*  N.  Y.  Code  Civ.  Pro.,  §§  906,  907.  responsively.     See  Ruckert  «.  Busley, 

25  This  motion  presents  tlie  question  51  App.  Div.  377,  64  N.  Y.  Supp.  622; 

of  the  sufficiency  and  responsiveness  Aiichaelis  v.  Comp.  Metall.,  5l  App. 

of  the  answers ;  such  questions  cannot  Div.  470,  64  N.  Y.  Supp.  753. 
be  raised  upon  the  trial,  or  by  mo-  28  If  the  motion  is  based  only  upon 

tion  to   suppress  unless   the  answers  the  attorney's  affidavit,  and  the  plead- 

given  show  in  themselves  wilfully  im-  ings,   the   materiality  of  any  iman- 

proper  conduct  rather  than  uni'nten-  swered  interrogatory  should  be  care- 

tional  omission  or  failure  to  answer  fully  shown. 
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FORM  Wo.  1483. 
Notice  of  motion  to  suppress  deposition.^? 

[Title  of  court  and  action.] 

[Move  the  court,  hy  notice  (Form  815)  or  order  to  show 
cause  (Form  818),  founded  on  affidamt,  and  on  the  order  for  a 
commission  and  the  commission  (or  on  the  order  to  take  deposi- 
tion), the  deposition,  and  certificates,  etc. —  or  such  of  them  as 
are  material  —  for  an  order]  to  suppress  the  deposition^®  of  M. 
IST.,  taken  under  a  commission  issued  herein   [on  the  day 

of  ,  19     ] ,  on  the  ground  that  [specifying  it;  see  Forms 

1484^1494   (helow)],  and  for  such  other  and  further  relief  as 
may  be  just,  with  the  costs  of  this  motion. 

Poems  Nos.   1484-1494.— STATEMENTS   SUITABLE  TO  BE   INSERTED 
IN  FOREGOING  FORM, 

FORM  No.  1484. 
Premature  commission.2» 

The  same  was  taken  before  the  cause  was  at  issue  as  to  the 
said 


27  N.  Y.  Code  Civ.  Pro.,  §  910.   This  used  to  affect  the  testimony.    Creamer 

motion  is  the  proper  remedy  in  case  v.  Jackson,  4  Abb.  Pr.  413.    See  Com- 

of  any  irregularities  having  occurred  mereial     Bank    of    Pennsylvania     v. 

in  the  issuing,  execution,  or  return  of  Union   Bank,   11  N.  Y.  203.     But  a 

the   commission,    or    in   case    of    any  deposition   cannot   be   suppressed   for 

other   objections    to    the    deposition,  an  error  affecting  only  a  part  of  it. 

except   as   to    the    relevancy   of   the  Id.     Or,   for   an  omission   to   obtain 

testimony,  or  the  competency  or  credi-  a  full  answer  to  an  interrogatory.   See 

bility    of    a    witness.       Hansrau     v.  Michaelis  v.  Comp.  Met.,  51  App.  Dlv. 

Hachemeister,  .53  N.  Y.  Super.  Ct.  532,  470.  64  N.  Y.  Supp.  753.     For  other 

aff'd,  114  N.  Y.  566;  Union  Sq.  Bank  grounds  see  also  N.  Y.  Code  Civ.  Pro., 

V.  Eeichman,    9    App.    Div.    596,    41  §   910.     It  may  be   returned  for  re- 

N.  Y.  Supp.   602;   Reynolds  v.  Rey-  execution.     Wells  v.  Hub  Publishing 

nolds,  20  Misc.  254,  45  N.  Y.   Supp.  Co.,    12    Wkly.    Dig.    425;    Risley    v. 

338.    This  motion  should  be  promptly  Harlow,  48  Misc.  277,  96  N.  Y.  Supp. 

made,  or  will  be   denied   for   laches.  728. 

See  Hartwig  v.  Am.  Malting  Co.,  74  -28  A  motion  to  suppress  parts  of 
App.  Div.  140,  77  N.  Y.  Supp.  533 ;  depositions  must  specify  with  reason- 
Benedict  V.  Richardson,  68  Hun,  202,  able  certainty  the  parts  objected  to. 
22  N.  Y.  Sunp.  839 ;  Vilmar  v.  Sehall,  Scott  v.  Indianapolis  Wagon  Works, 
61  N.  Y.  564;  Wright  v.  Cabot,  89  48  Ind.  75 ;  s.  p.,  Champney  v.  Blan- 
N.  Y.  570;  Newton  v.  Porter,  69  N.  Y.  chard,  39  N.  Y.  111. 
133.  29  See  Hall  Lumber  Co.  v.  Gustin, 

A  deposition  should  be  suppressed  54  Mich.  624. 
if  any  improper    practice    has   been 
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FORM  No.  1485. 
Unauthorized  examiner. 

The  commission  was  not  addressed  to  nor  returned  by  the 
person  named  in  the  order  under  which  it  was  issued^"  [or,  was 
not  executed  and  returned  by  the  person  to  whom  it'  was 
addressed] . 

FORM  No.  1486. 
Furnishing  copies  of  interrogatories  to  witness. 

The  witness  M.  'N.  was,  prior  to  said  examination,  furnished 
with  a  copy  of  the  direct  and  cross-interrogatories  to  be  adminis- 
tered to  him.^^ 

FORM  No.  1487. 

Ex  parte  examination. 

The  commissioner  irregularly  and  wrongfully  allowed  oral  ex- 
amination of  the  witness  M.  'N.  without  notice^^  to  the  plaintiff 

and  in  his  absence]. 

FORM  No.  1488. 

Witness's  conduct;  aid  of  counseL 

The  witness  M.  IST.  was  allowed  to  have  counsel  while  under 
examination,  and  read  his  answers  to  the  interrogatories  from 
or  by  the  aid  of  a  paper  prepared  by  his  counsel,  and  by  the  aid  of 
the  suggestions  of  his  counsel.^^ 

FORM  No.  1489. 
Omission  to  answer. 

The  witness  M.  N.  deliberately  refused  to  fully  or  fairly 
answer  all  the  interrogatories  [or,  cross-interrogatories  —  or, 
questions]  propounded  to  him,  to  wit,  the  interrogatory.^* 

so  In  re  Drexel,  1  Monthly  L.  Bui.  413;    Moore  v.   Robertson,   17  N.  Y. 

6 ;  NewtoB  v.  Porter,  69  N.  Y.  133.  Supp.  554.     Compare  note  12  to  Form 

31  The   covirt   may   decline   to    sup-  1474,  and  North  Carolina  R.  E.  Co.  i'. 
press  on  this  ground,  if  satisfied  that  Drew,  3  Woods,  691. 

no  unfair  advantage  was  sought  to  be  If  counsel  prepares  answers  deposi- 

secured ;    but   may   order   commission  tion  may  be  suppressed  on  timely  mo- 

rettirned  for  further  execution  at  ex-  tion.     Truman  v.  Scott,  72  Ind.  258; 

pense  of  party  guilty  of  the  irregular  Summers  v.   McKim,   12  Serg.  &  K- 

practice.     See  Graham  v.  Carleton,  9  (Pa.)    405. 

N.  Y.   Supp.  392,   31   N.  Y.   St.  Rep.  Conferences  with  counsel  during  ex- 

127;    Goodrich   v.    Goodrich,   44   Ala.  amination  mav  not  be  ground  to  sup- 

670.  press.     N.  J.  Exp.  Co.  v.  Nichols,  33 

32  See  Pratt  v.  Battle,  34  Vt.  391;  N.  J.  Law,  434;  or  previous  confer- 
Barnum  i\  McLoughlin,  42  Md.  251.  enees.      Nutter   v.   Ricketts,   6  Clark 

This     objection     is     not     available  (Iowa),  92. 

where  the  examination  was  solely  on  34  Goldmark  v.   Met.   Opera  House 

written  interrogatories.  Co.,  22  N.  Y.  Supp.  126;  Vilmar  i;. 

33  Creamer   ;;.  Jackson.  4  Abb.  Pr.  Schall,  61  N.  Y.  564;  Denny  «.  Loune, 
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FORM  No.  1490. 
To  produce  document. 

The  witness  M.  IST.-  failed  to  produce  all  the  documents  re- 
quired of  him,  and  necessary  to  render  the  deposition  complete 
and  competent,  to  wit,  the  deed  by  A.  to  B.  mentioned  in  the 
interrogatory.*^ 

FORM  No.  1491. 

To  annex  document. 

The  commissioner  failed  to  annex  to  the  deposition  all  the 
documents  produced  and  examined  upon,  to  wit*®  [e^c.]. 

FORM  No.  1492. 
Interested  clerk. 

The  commissioner  irregularly  and  wrongfully  allowed  an  in- 
terested person,  to-wit,  A.  B.,  plaintiff,  to  reduce  to  writing  in  the 
deposition  the  answers  of  the  witness  M.  ]^.*^ 

FORM  No.  1493. 

Omission  of  testimony. 

A  material  portion  of  the  testimony  of  the  witness  M.   'N., 

in  answer  to  the  interrogatory,  was  omitted  from  the 

deposition.** 

FORM  No.  1494. 

Imperfect  return. 

The  certificate  or  return  annexed  to  the  deposition  fails  to 
state  whether  [etc^  or  otherwise  specify  distinctly  any  defect  of 
form  or  execution  relied  on  in  any  of  the  papers*^]. 

2  Monthly  L.  Bui.  40 ;  Union  Bank  v.  by  the  respective  officers  taking  them. 

Torrey,  2  Abb.  Pr.  269,  5  Duer,  626.  Wallace  r.  Byers,  38  S.  W.  Rep.  228. 

But  a  deposition  will  not  be  sup-  In  Brown  v.  Clark,  41  N.  H.  242,  the 

pressed  for   a   mere   failure   to    fully  proper   practice   was   held  to   be   the 

answer  an  interrogatory,  if  not  shown  return  of  the  whole  deposition  to  the 

to   be   willful.      Michaelis    v.    Comp.  magistrate    for    a    new   certificate    or 

Metallurgioa,   51    App.    Div.    470,    64  proper  amendment  to  be  by  him  an- 

N.  Y.  Supp.  753.  nexed  to  the  deposition  and  directed 

35  See  preceding  note.  to  the  court  where  it  was  to  be  used. 

36  Kelley  v.  Weber,  9  Abb.  N.  C.  62,  In  Eisley  r.  Harlow,  48  Misc.  277,  96 
and  note.  Compare  21  How.  (U.  S.)  N.  Y.  Supp.  728,  the  court  directed  a 
88.  return  in  order  that  the  commissioner 

37  N.  Y.  Code  Civ.  Pro.,  §  901.  Com-  might  sign  each  half  sheet  of  each 
pare  Dawson  v.  Poston,  28  Fed.  Rep.  deposition,  and  attach  his  certificate 
606.  to  each  deposition. 

38  Creamer  v.  Jackson,  4  Abb.  Pr.  See,  also,  as  to  motions  on  such 
41.3.  grounds.    Union    Bank    v.    Torrey,    2 

39  It  is  proper  to  allow  depositions  Abb.  Pr.  269,  5  Duer,  626 ;  Creamer 
defective  in  formal  requisites  to  be  r.  Jackson,  4  Abb.  Pr.  413;  Burrill  v. 
withdrawn  from  the  flies  and  amended  Watertown  B.  &  L.  Co.,  51  Barb.  105. 
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FORM  No.  1495. 
Ordei  suppressing  deposition. 

[Title  (court  order)  and  recitals  as  in  Form  820,  p.  1174  of  this 
volume.^ 

Oedeeed,  that  the  deposition  of  M.  IST.,  taken  under  a  com- 
mission issued  herein  on  the  day  of  ,  19  ,  be  and 
the  same  is  hereby  suppressed,  and  that  the  same  shall  not  be 
received  as  evidence  in  this  action*"  [with  dollars  costs 
of  this  motion  to  the               ]. 

Enter:   [signature  of  judge  hy  initials  of  name  and  title.] 

II.— OPEN  COMMISSION    (WITNESSES  NOT  NAMED ).« 
FORM  No.  1496. 

Affidavit  to  move  for  open  commission  or  an  order  to  take  depositions  of 
witnesses  produced  by  either  party.*2 

[Title  of  court  and  action.] 
[Yenue.] 

A.  B.,  being  duly  sworn,  says : 

I.  That  he  is  [defendant]  in  the  above  entitled  action  [or 
otherwise  state  relation  to  the  cav^e]  ;  that  all  the  parties  hereto 
are  of  full  age  and  competent.*^ 

II.  That  an  issue  of  fact  has  been  joined  herein  by  the  ser- 
vice, on  the  day  of  ,  19  ,  of  the  [deponent's 
answer  to  the  complaint  herein],  and  [the  place  of  trial  is  the 
county  of  ,  and]  the  cause  has  not  yet  been  noticed  for 
trial  [or,  if  noticed,  sta.te  when  next  trial  term  is  held;  see  Form 
No.  816,  p.  1172  of  this  volume]. 

40  A  conditional  order  may  be  tion  for  such  a  commission  by  tlie 
made.  Palmer  v.  Great  Western  Ins.  contestant  of  a  will,  that  the  infants 
Co.,  47  N.  Y.  Super.  Ct.  455.  would  be  entitled  to  a  larger  share  in 

41  Prior  to  the  amendment  of  1897  case  of  intestacy,  their  interest  is  not 
to  Code  Civ.  Pro.,  §  895,  open  com-  adverse  to  that  of  the  party  making 
missions  could  not  issue  except  within  the  application,  and  the  surrogate  is 
the  United  States  or  Canada.  at  liberty  to  direct  such  commission. 

42  N.  Y.  Code  Civ.  Pro.,  §  894.  Bull  v.  Kendrick,  4  Dem.  330. 

The  order  will  not  be  made  if  the  The  applicant  cannot  be  examined 
adverse  party  is  an  infant  or  the  com-  in  his  own  behalf  on  an  open  com- 
mittee of  a  person  judicially  declared  mission,  or  wholly  or  partly  upon 
to  be  incapable  of  managing  his  oral  questions.  N.  Y.  Code  Civ.  Pro., 
affairs.  §  895 ;  Ordway  v.  Eadigan,  114  App. 

4S  Id.,  §  895.  Div.  538. 

Where  it  is  shown,  in  an  applica- 
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III.  Ttat  the  issues  of  fact  are  substantially  as  follows  [stat- 
ing them,  for  instance,  thus^  : 

First.  Whether  the  above-named  was  ever  lawfully 

married  to  one  M.  N.,  or  any  other  person,  prior  to  the 
day  of  ,  19     ,  in  the  State  of  ,    or  elsewhere,  as 

alleged  in  said  complaint  [and  so  on] . 

IV.  That  deponent  has  fully  and  fairly  stated  the  case  in  this 
action  to  A.   T.,  her  counsel  herein,   who  resides  at   ISTo.  , 

street,  in  the  city  of  ,  and  has  fully  and  fairly 

disclosed  to  him  the  facts  which  she  expects  to  prove  to  substan- 
tiate the  affirmative  [or,  negative]  of  each  of  the  foregong  issues, 
and  that  she  cannot  safely  proceed  to  the  trial  of  the  action 
without  first  obtaining  due  proof  thereof  by  the  examination  of 
persons  who  are  or  have  been  residents  in  said  State  of  , 

as  she  is  advised  by  her  said  counsel  after  said  statement,  and 
verily  believes. 

Y.  That  deponent  is  unable  to  state  the  names  of  mtnesses 
by  v'hom  she  expects  to  prove  the  same  [add  qualifications,  if 
any,  as  thiLs:^  other  than  this :  that,  as  she  is  informed  and  be- 
lieves, the  alleged  marriage  of  said  ,  to  M.  N.,  was 
solemnized  by  a  clergyman  resident  in  ,  in  said  State, 
whom,  if  now  living,  she  desires  to  examine_^  as  to  the  fact  of 
paid  marriage,  and  if  he  be  dead,  or  cannot  be  found,  she  desires 
that  the  records  of  his  church  be  proved  by  the  clerk,  or  other 
officer  thereof,  whose  name  and  description  is  unknown  to 
deponent.^^ 

VL  That  deponent  expects  to  ascertain  whether  said  ~M.   IST. 

is  now  living,  or  when  he  died,  by  inquiries  to  be  made  of  any 

of  the  relatives  or  acquaintances  of  said  M.  IST.,  now  living  at 

,   in   said   State.      [Here   state   extent   and  sources   of 

present  information,  showing  inability  to  name  particular  luit- 


4*  In  Matter  of  Anderson,  84  App.  way  f.  Radigan,   114  App.  Div.  538; 

Div.  268,   82   N.   Y.    Supp.    683,    the  Matter  of  Anderson,  pos,,  Stewart  v. 

court   required   the   witnesses    to    be  Russell,  66  App.  Div.  542,  73  N.  Y. 

named  in  the  order,  although  the  ap-  Supp.    249 ;    Lentilhon   v.    Bacon,    20 

plicant  alleged  that  there  were  wit-  N.  Y.  Supp.  488;  Dickinson  v.  Bush, 

nesses   other   than    the    ones    named  17  Wkly.  Dig.   17;   Heny  v.  Mead,  4 

whose  names  he  liad  not  been  able  to  Monthly  L.  Bui.  10. 

obtain.  Per  allegation  as  to  reluctant  wit- 

*5An  open  commission,  being  trou-  ness,  which  strengthens  the  affidavit, 

blesome  and  expensive,  should  not  be  see  Matter  of  Anderson,  84  App.  Div. 

ordered  unless  it  satisfactorily  appears  268,  82  N.  Y.  Supp.  683,  where  on  an 

that  an  ordinary  commission  will  not  issue  of  undue  influence  in  procuring 

accomplish  the  purpose  sought.    Ord-  execution   of   a  will,   contestant  was 
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VII.  That  deponent  has  made  the  utmost  efforts  to  find  some 
person  residing  in  this  State  who  has  sufficient  knowledge  of  the 
facts  she  expects  to  prove  by  witnesses  in  the  State  of 
as  aforesaid,  but  has  not  succeeded,  and  there  is  no  person  now 
residing  in  this  State,  to  deponent's  knowledge,  by  whom  such 
facts,  or  any  part  of  them,  can  be  proved. 

IV III,  IX,  and  X,  if  required,  as  in  Form  No.  1431. J 

\_Jurat.]  \_8ianature.] 

FORM  No.  1497. 

Notice  of  motion  46  or  order  to  show  cause  for  open  commission  or  order  to 

take  deposition. 

[As  in  Form  No.  815,  p.  1171  of  this  volume  (or,  if  order  to 
show  cause,  as  in  Form  No.  818,  p.  1173,  substituting  for  the  iialic 
matter  between  the  I  and  f  the  following :^  that  an  open  commis- 
sion issue  in  this  action,  directed  to  C.  C,  Esq.,  of  ,  coun- 
sellor-at-law,  or  one  or  more  other  competent  persons  therein 
named,  and  authorizing  them,  or  any  one  of  them,  to  examine  any 
witnesses  who  may  be  produced  by  either  party  on  or  before  a 
day  specified  therein,  upon  oral  questions  to  be  put  to  the  wit- 
ness when  he  is  produced,  as  to  the  issues  in  said  action,  and  to 
take  and  certify  the  deposition  of  each  witness  so  examined,  and 
return  the  same  and  the  commission,  pursuant  to  statute  and  the 
direction  of  the  court  [and  further  directing  that  the  trial  of 
this  action  be  stayed  until  the  return  of  such  commission]. 

[Or  if  order  to  take  depositions  is  sought,  say,  instead  of  the 
above:  directing  that  the  depositions  of  any  witnesses  who  may 
be  produced  by  either  party  on  or  before  the  day  of  , 

19  ,  be  taken  as  to  the  issues  herein  upon  oral  questions  to  he 
put  to  the  witness  when  he  is  produced  before  a  person  mutually 
agreed  upon  by  the  parties  hereto,  or  a  chancellor,  or  a  judge  of 
a  court  of  record,  or  the  mayor  or  other  chief  magistrate  of  the 
city,  or  a  justice  of  the  peace  of  the  State  or  Territory,  where 
the  witness  is.] 

allowed  an  open  commission  to  exam-  business     relations    with    defendant, 

ine  persons  in  the  employ  of  or  ac-  supplemented    by    more    or    less    of 

quaintanees  of  the  one  charged  with  friendship,  and  were  unwilling  to  tes- 

exerting  such  undue  influence ;    also,  tify,  is  sufficient  to  authorize  an  open 

Frounfelker  v.   Del.,  L.   &  W.  R.   R.  commission. 

Co.,  81  App.  Div.  67,  80  N.  Y.  Supp.  <8This  motion  must  be  made  only 

701,  where  witness  was  shown  to  be  after  joinder  of  an  issue  of  fact.  N. 'i. 

in    adversary's    employ,    though    not  Code  Civ.  Pro.,  §  894. 
hostile;    and  Jones  v.  Hoyt,   io  Abb.  Move  the  court  or  a  judge  thereof, 

N.  C.  324,  holding  that  in  an  action  or  in  the  Supreme  Court,  may  apply 

for    breach    of    warranty    and    false  to    the    county   judge   in  the  county 

representations,     the     fact    that    the  where  the  action  is  triable.    Id. 
witnesses   sought  to  be  examined  by  See  next  note, 

plaintiff  had  sustained  long-continued 
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FORM  No.  1498. 
Order  for  open  cominission.47 

[Name  of]  Court  [or  if  a  court^^  order]  At  a  Special  Term  [etc., 

as  in  Form  820,  p.  1174.] 
[Title  of  action.] 

On  reading  and  filing  the  affidavit  of  Y.  Z.  [defendant  above 
named],  verified  the  day  of  ?  19     ,  making  satis- 

factory proof  that  one  or  more  witnesses  not  within  this  State  are 
material  and  necessary  in  the  [defense]  of  this  action;  and  on 
the  pleadings  [name  any  other  papers  necessary]  herein,  [and 
on  proof  of  due  notice  of  the  motion],  and  after  hearing  A.  T., 
of  counsel  for  the  defendant,  and  T.  Z.  [or,  no  one  appearing] 
in  oi^position;  now,  on  motion  of  A.  T.,  for  the  [defendant]  :  * 

Oedeeed,  that  an  open  commission  issue  out  of  this  court  in 
this  action  directed  to  [naming  one  or  more  persons],  authoriz- 
ing him  [or,  them,  or  any  one  of  them]  to  examine  on  oath  * 
[naming  witnesses  who  are  hnown;  and]  any  witness  who  may 
be  produced  before  him  [or,  them],  by  either  party,  on  or  before 
the  day  of  ,  19     ,  at  a  time  and  place  within  the 

[State  of  ]>  to  be  specified  by  due  written  notice  to  the 

other  party,  upon  oral  questions  to  be  put  to  the  witness  when 
he  is  produced,  under  the  issues  in  this  action  [or  may  specify, 
if  desired,  the  subject  of  examination,  and  may  restrict  it],  and 
to  take  and  certify  the  deposition  of  each  witness  on  or  before 
the  day  of  ,    19     ,   and  return  the  same  by  mail 

[or  may  direct  return  hy  agent]  with  the  commission  pursuant 
to  law.  [Here  add  any  other  special  directions  as  thus:  and  it  is 
ordered  that  said  commissioner,  or  commissioners,  insert  in  the 
deposition  all  of  the  questions  and  answers,  word  for  word.]   f 

[For  other  directions  see  Form  No.  1439  to  1446.]*® 

[Authentication  as  in  Form  No.  818,  p.  1173.  J 

[Notice  of  talcing  deposition  must  he  served  as  in  Form  1501.] 

[Stipulation  and  order  thereon,  in  lieu  of  affidavit  and  notice 
of  motion,  as  in  Forms  Nos.  1449,  1450.] 

*7  Allowed  after  issue  of  fact  joined  48  May  he  made  by  the  court  or  a 

in  an  action  in  the  Supreme  Court,  judge  thereof,  or  if  the  action  is  in 

the   New  York    City    Court,    and    in  the  Supreme  Court,  by  a  county  judge 

county  courts.    N.  Y.  Code  Civ.  Pro.,  of  the  county  where  the  action  is  tri- 

§  893.    And  in  proceeding  in  the  sur-  able.     Id.,  §  894. 

rogates'  courts.     §  2538.     As  to  pro-  49  Actual    expenses    of    adversary's 

ceedings     under     State     writs,      see  attorney,  as  well  as  a  per  diem  allow- 

§  1997 ;  and  in  particular,  mandamus,  ance,   held   a   proper   condition   upon 

§  2068;  and  prohibition,  §  2094.  granting  an  open  commission.     Gow- 

But   not   to   take   testimony   of    a  ans  v.  Jobbins,  91  N.  Y.  Sup  p.  842. 
party  on  his  own  behalf,  unless   by 
consent.    Id.,  §  895. 
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FORM  No.  1499. 
Open  commission. 

\_Adapt  from  Form  1469.] 

III.—  ORDER  TO  TAKE  DEPOSITIONS. 

[AiOdavit  as  in  Form  1497.] 

FORM  No.  1500. 

Order  to  take  deposition  of  witness  to  be  produced  without  the  State,  before 
a  person  agreed  on,  or  a  judge,  etc.so 

\_As  in  Form  No.  1498  to  the  *,  continuing:'] 

Obdeeed,  that  the  depositions  of  M.  N.  and  O.  P.  may  be  taken 
in  the   [State]   of  ,  on  behalf  of  the  \_or,  that 

the  depositions  of  such  witnesses  as  the  may  produce  for 

the  purpose  may  be  taken  in  the  —  State  —  of  ,  on  his 

behalf  in  this  action  —  or,  that  the  depositions  of  such  witnesses 
as  either  party  may  produce  for  the  purpose  may  be  taken  on  his 
behalf  in  this  action  in  the  State  of  —  etc.],  [may  specify,  if 
agreed,  the  name  of  the  officer  or  other  person  thus:  before 
Hon.  J.  K.,  of  the  city  of  ]  [or  fix  it  hy  notice;  see  next 

Form],   between   the  day   of  and   the  day  of 

,  19  ,  u.nder  section  899  of  the  Code  of  Civil  Pro- 
cedure. Such  depositions  must  be  returned  \here  specify  par- 
ticular mode]. 

[Enter,  and  take  certified  copy  and  annex  copy  of  N.  Y.  Code 
Civ.  Pro.,  §§  900-902.] 

FORM  No.  1501. 
Notice  of  taking  deposition.si 
[Title  of  court  and  cau^e.] 

Please  take  notice,  that  the  deposition  of  M.  N.,'^  who  resides 
at  !N"o.  ,  street,  in  the  city  of  ,  and  county 

of  ,  in  the  State  of  [if  several,  give  name  and 

residence  of  each],  will  be  taken  in  this  cause  on  behalf  of  the 
above-named  [plaintiff],  before  [naming  the  person  agreed  on, 
or  if  no  person  ha^  heen  agreed  on,  or  the  depositions  are  taken 
in  pursuance  of  an  order  for  the  talcing  of  depositions  generally, 
name  one  of  the  officers  enumerated  in  N.  Y.  Code  Civ.  Pro., 

50  N.  Y.  Code  Civ.  Pro.,  §  898.  son  is  taken  under  a  notice  designat- 
For  aflBdavit  and  notice  of  motion,      ing  only  another,  it  will  be  excluded. 

the  preceding  Forma  may  be  adapted.      Patterson  v.  Wabash,  etc.,  Ey.  Co.,  54 

51  N.  Y.  Code  Civ.  Pro.,  §  899.  Mich.  91;  19  N.  W.  Rep.  761. 
62  Where  the  deposition  of  one  per- 
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§  899],  of  ,  at  his  office^*  at  l^o.     ,  street,  in 

the  city  of  ,  and  State  of  ,  on  the  day  of 

,19     ,  at  o'clock,         .  M.,  and  pursuant  to  such 

adjournments^  as  may  be  by  him  appointed. 

[Date.]  [Signature  and  ofjfice  address  of^^l, 

[Address]  To  ,  Attorney  for 

Attorney^®  for 

[Under  N.  Y.  Code  Civ.  Pro.,  §§  896,  899,  serve  five  judicial 
days  before  the  day  set,  and  one  judicial  day  in  addition  for  each 
fifty  miles,  hy  the  usual  route  of  travel,  between  the  residence  of 
the  attorney  for  the  adverse  party  and  the  place  where  the  depo- 
sition is  to  he  taJcen.^''] 

[Deposition,  etc.,  adapt  from  Forms  1747  to  1481. J 

53  A  mere  verbal  inaccuracy  in  55  As  to  necessity  of  signature,  see 
designating  the  name  of  tlie  place  of  Vol.  I,  p.  194,  paragraph  4,  and  notes, 
taking  the  deposition  will  not  vitiate  56  As  to  necessity  of  direction,  see 
the  service,  as  by  saying  Gonnellsburg  75. 

instead  of  Mc  Gonnellsburg.     Gibson  57  Code  Civ.  Pro.,  §  899. 

V.  Gibson,  20  Pa.  St.  90.  As  to  manner  of  service,  see  Vol.  I, 

54  A  party  duly  notified  of  the  tak-      p.  379,  etc. 

ing   of   a    deposition,    who    does    not  The  notice  need  not  be   served  by 

attend,  cannot  object  at  the  trial  to  the    party     at    whose     instance     the 

its  admission  on  the  ground  that  the  deposition  is  taken,   or  his  attorney, 

taking  thereof  was  adjourned  for  the  Colton   r.   Rupert    (Mich.,    1886),   27 

proper  cause  without   notice   to  him  N.  W.  Rep.  520,  holding  that  proof  of 

from  the  place  named  in  the  notice  to  service  need  not  show  that  the  server 

the  witness's  house.    Lowd  v.  Bowers  was  authorized. 
(N.  H.,  1886),  3  Atlan.  Rep.  431. 
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AETICLE  VII. 

Examination  -within  the  State,  by  Consent. 
[For  examination  by  consent  out  of  the  State,  see  pp.  1669,  1670.] 

FORMS. 

1502.  Stipulation  to   take   testimony      1504.  Certificate  to  deposition. 

( within  the  State ) .  1505.  Stipulation   to   take  deposition 

1503.  Deposition     talien     within     the  of  a  witness  within  the  State 

State  by  consent.  (short  Form). 

FORM  No.  1502. 

Stipulation  to  take  testimony  (within  the  State).58 

[Title  of  court  and  action.] 

It  is  hereby  stipulated  by  the  parties  hereto  that  the  deposition 
of  M.  ]Sr.,  to  be  used  herein  on  behalf  of  the  [plaintiff  —  or,  of 
A.  B.,  the  plaintiff  herein,  to  be  used  on  his  own  behalf],  may 
be  taken,  *  pursuant  to  §  879  of  the  ISTew  York  Code  of  Civil 
Procedure,  before  Hon.  J.  K.,  one  of  the  justices  of  this  court, 
at  chambers,  at  the  city  hall  \_or,  the  county  court  house- — or, 
before  E.  F.,  Esq.,  [notary  public]  of  ,  who  is  hereby 

appointed  referee  for  the  purpose,^"  at  his  oifice,  'So.       , 
street],  in  the  city  of  ,  on  the         day  of  j  19    > 

at         o'clock  in  the  noon  on  said  day,  upon  the  annexed 

interrogatories  [o?-,  that  plaintiff's  attorney  shall  examine  the 
said  M.  ]Sr.,  orally,  and  the  attorneys  for  the  defendant  shall 
cross-examine  him,  orally,  and  that  such  examination  and  cross- 
examination  be  reduced  to  writins;  and  be  signed  by  said  M.  N., 
and  sworn  to  before  said  E.  F.],t  and  that  such  deposition  may 
be  read  in  evidence  on  the  trial  of  this  action,  with  the  like  effect 
as  if  the  evidence  was  given  before  the  court,  and  subject  to  like 
objections  [if  questions  are  to  he  oral,  may  add:  except  as  to  tlie 
form  of  questions,  objections  to  which  are  to  be  made  and  noterl 
at  the  time  of  the  examination]. 

[Date.]  [Signature  and  office  address  of], 

Attorney  for  plaintiff. 
[Signature  and  office  address  of], 

Attorney  for  defendant. 

[Subpoena  the  witness  or  party  as  in  other  cases,  if  necessary 
to  secure  attendance. 

BS  Sanctioned  by  common  practice,  59  Such  referee  has  implied  power  to 

and  by  N.  Y.  Code  Civ.  Pro.,  §   879,  administer  an  oath.     N.  Y.  Code  Civ. 

except  where  the  witness  is   in  jail  Pro.,  §  879.     But  a  notary  public  is 

under  sentence  for  felony.  usually  selected. 

For   taking   deposition   by    consent 
without  the  State,  see  Form  1449. 
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FORM  No.  1503. 
Deposition  taken  within  the  State  by  consent.so 

[Title  of  court  and  action.] 

Deposition  of  M.  N.,  a  witness  for  the  plaintiff  [or,  defendant] 
in  this  action,  taken  before  [state  whom,  at  [etc.,']  by  consent 
under  the  annexed  stipulation  [if  written  interrogatories  were 
agreed  on,  say:],  under  the  annexed  interrogatories  [or  if  exam- 
ination is  oral,  take  down  questions  and  answers;  or  the  answers 
in  narrative  form].  The  said  M.  N.,  being  duly  sworn,  makes 
answer : 

To    THE    FIRST    INTEEEOGATOEY    [and  SO   On]. 

To    THE    FIEST    CEOSS-INTEEEOGATOEY    [and  SO   on]. 

[Witness's  signature.] 
Subscribed  and  sworn  to    ] 
before  me,  the  dnv    ^ 

of  ,  19     .  "J 

[Signature  and  title  of  judge,  or  referee.] 

[File,  together  with  the  certificate  and  stipulation,^^  within 
ten  days  after  taking.] 

FORM  No.  1504. 
Certificate  to  deposition. 

[Can.  he  readily  adapted  from  Form  1475,  supra.] 

FORM  No.  1505. 

Stipulation  to  take  deposition  of  a  witness  within  the  State  (short  Form  in 

absence  of  contest  62). 

[As  in  Form  1502,  io  the  *,  continuing:]  before  a  notary 
public  [or,  commissioner  of  deeds  —  or,  justice  of  the  peace]  on 
the  day  of  ,  19     ,    [or,  on  days'  notice,]   at 

[naming  place,  as  thv^:  chambers  of  ths  Supreme  Court, —  and 
continuing  as  in  Form  1502,  from  the  f  to  the  end]. 

60  The  deposition  of  a  party  taken  ther   that  if   plaintiff   died   from   the 

by  consent  is  admissible  in  evidence  injury,    the   deposition   would   be   ad- 

notwithstanding  the  death  of  the  ad-  missible  in  any  subsequent  action  by 

verse  party  after  it  was  taken,  and  the  jjersonal  representative, 

the  continuance  of  the  action  by  his  6i  N.  V.  Code  Civ.  Pro.,  §  880. 

personal     representatives,     and    even  02  This  is  common  practice,  though 

though  it  relates  to  personal  transac-  not  expressly   sanctioned  by   statute, 

tions  had  with  the   deceased.     Mac-  Stipulation   in    this    Form    was    held 

donald  v.  Woodbury,  30  Hun,  35 ;  and  enforcible  in  Lundeman  v.  Third  Ave. 

see  note  in  18  Abb.  N.  C.  407.  E.   Co.,   72   App.   Div.   26,   76   N.   Y. 

In  Ludeman  v.  Third  Ave.  R.  Co.,  Supp.  128. 

72  App.  Div.  26,  76  N.  Y.  Supp.  128,  As   to   relief   from   the   stipulation 

a    stipulation    was    held    enforcible  in  case  of  the  refusal  of  a  witness  to 

which  provided  for  the  taking  of  the  appear,  see  Warner  v.  Mosses   (Ct.  of 

plaintiff's  deposition  in  an  action  for  App.,  Chan.  Div.),  29  Wkly.  Rep.  201. 
personal  injuries,  and  provided   fur- 
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AETICLE  VIII. 

Examination  of  Witnesses  Conditionally  (de  bene  esse). 

FORMS. 

1506.  Affidavit  to  obtain  order  to  ex-      1507.  Order  thereon. 

amine  a  witness  conditionally      1508.  Deposition  taken  conditionally 
(de  iene  esse).  {de  bene  esse). 

FORM  No.  1506. 
AflSdavit  to  obtain  order  to  examine  a  witness  as  conditionally  (de  bene  esse).64 

[As  in  Form  1398,  substituting  for  -paragraph  VI  the  following:] 

VI.  That  M.   ]Sr.,   a  proposed  witness  herein,  resides  in  the 
city  of  ,  at  No.  street  [where  he  now  is  —  or, 

and  that  he  is  now  sojourning  at  —  or,  and  that  he 

regularly  transacts  business  at  No.  street,  in  the  city 

of  ^^  —  and,  if  a  resident  of  the  State  hut  not  of  the 

county  where  the  examination  is  sought,  add:  where  he,  has  an 
office  for  the  regular  transaction  of  business  in  person^^],  and  that 
[as  deponent  is  informed  and  believes®^  by  a  statement  made  by 
M.  JST.]  *  said  M.  ~N.  [here  state  ground  of  application;  ^  as,  in 
case  of  intended  departure,  thus:]  is  a  civil  engineer  and  con- 
tractor, and  is  about  to  leave  the  city  of  ISTew  York  to  attend  an 
important  matter  in  [Manchester,  England],  and  will  be  absent 
for  more  than  a  year,  and  will  not  be  able  to  attend  the  trial  of 
this  action. 

63  N.  Y.  Code  Civ.  Pro.,  §  872.  If  orderpd  at  the  trial,  the  require- 
It  has  been  held  at  Special  Term      ments  of  the  Code  must  be  complied 

that  proof  that  the  party  has  but  one  with.     Meres   v.   Emmons,   103  App. 
witness  to  an  essential  fact,  will  war-  Div.  381,  92  N.  Y.  Supp.  1099. 
rant   the   granting   of  the   order,   al-  65  See  N.  Y.  Code  Civ.  Pro.,  §  872, 
though  neither  sickness,  infirmity,  nor  subd.  4. 
intended  absence  be  shown.    Martin  v.          66  Id.,  §  ^72,  subd.  5. 
Hicks,  1  Abb.  N.  C.  341;  Caldwell  v.          67  The    allegation    as    to    intended 
Larabee,  N.  Y.  Law  Jour.,  March  8,  departure  may  be  on  information  and 
1904,  p.  1945.  belief,  if  it  appear  from  the  affidavit 
As  to  taking  thus  the  testimony  of  that  such  belief  arises  from  investiga- 
a  party  in  his  own  behalf,  see  Briggs  tions  made  bv  the  deponent  or  from 
V.  Taylor,  4  Civ.  Pro.  Rep.  328.     The  statements  made  to  him  by  the  ad- 
statute  applies  in  surrogates'  courts  verse  partv.     Burr  V.  Sears,  18  Abb. 
(N.  Y.  Code  Civ.  Pro.,  §  2538),  except  N.  C.  447." 

in  the  case  of  sick  or  infirm  witnesses  68  It  is  necessary  to  show  either 
whose  testimony  the  surrogate  is  re-  sickness,  or  intended  absence  of  wit- 
quired  to  take  by  attending  in  person,  ness,  or  some  kindred  reason  bearing 
or  by  order  for  examination  before  the  upon  his  probable  attendance.  Dans 
surrogate  of  his  county.     §  2539,  etc.  Mach.   Co.  v.  Robinson,  42  Misc.  52, 

64  May  be  taken  before  issue  joined.  85  N.  Y.  Supp.  574. 
Jacobs    v.    Mex.    Sugar   Ref.    Co.,    45 

Misc.  56.  90  N.  Y.  Sunp.  824. 
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[Or,  departure  of  nonrresident,  thus:']  That  said  M.  N.  resides 
at  ,  in  the  State  of  ,  and  is  now  at  , 

in  the  county  of  >  in  this  State,  on  a  visit,  and  intends, 

within  days  from  the  day  of  ,  19     ,  to  leave 

said  ,  where  he  now  is,  for  the  purpose  of  returning  to 

his  aforesaid  residence;  and  unless  he  is  examined  conditionally 
before  his  departure,  deponent  will  lose  the  benefit  of  his  testi- 
mony. 

[Or,  departure  of  transient  person,  thv^:']  That  said  M.  IST. 
is  a  mariner,  employed  upon  the  ship  ,  now  at  the  port 

of  ,  and  he  is  about  to  leave  said  to  go  on  board 

said  ship,  which  is  within  a  week  or  two  to  sail  for  some  foreign 
port  not  known  to  deponent,  upon  which  voyage  said  M.  Is",  is 
going  in  her ;  and  unless  he  is  examined  conditionally  before  then, 
deponent  will  lose  the  benefit  of  his  testimony. 

[Or,  return  of  foreign  witness,  thus:']  That  said  M.  N.  resides 
at  ,  and  has  been  attending  in  this  city  during  the  past 

term  to  testify  as  a  witness  in  this  cause  on  behalf  of  the  [appli- 
ccmt] ;  but  that  said  cause  did  not  come  to  trial,  and  said  M.  W. 
intends  leaving  this  place,  upon  his  return,  on  or  before 
day  next;  and  that  unless  he  is  examined  conditionally  before 
then,  deponent  will  lose  the  benefit  of  his  testimony. 

[Or,  illness,  thus:]  That  said  M.  'N.  lies  now,*®  at  , 

dangerously  ill  of  ,  as  deponent  is  informed  and  believes, 

and  he  is  not  expected  to  recover  [or,  cannot  be  expected  to  be 
able  to  attend  the  trial  of  this  cause  on  account  thereof]^"  as 
appears  by  the  annexed  affidavit  of  P.  Q.,  his  physician.'^^ 

[Or,  old  age,  thus:]  That  said  M.  IST.  is  of  the  age  of 
years,  and  upwards,  and  is  feeble  and  infirm,  and  has  not  been 
able,  for  months  last  past,  to  leave  his  house  by  reason 

thereof;  and  he  is  not  now  able,  nor  is  there  reason  to  suppose 
that  he  will  be  able,  to  attend  the  trial  of  this  cause. 

That  deponent  intends  to  use  the  testimony  of  said  M.  IST.  as 
part  of  his  proof  at  the  trial  of  this  action. 

[If  any  of  the  foregoing  allegations  is  on  information  and 
helief,  state  sources  and  grounds,  and  excuse  non-production  of 
the  lest  evidenceP] 

89  It  13  not  suflScient  to  show  illness  71  A  physician's   affidavit   is   essen- 

of  witness  of  a  time  several  months  tial   to  establish  a  person's  state  of 

previpus.  Johnson  v.  New  Home  Sew-  health.  Crawford  v.  New  York  City 
ing  Mach.  Co.,  62  App.  Div.  157,  70    •  Ey.  Co.,  108  App.  Div.  190,  95  N.  Y. 

N.  Y.  Supp.  875.  Supp.  769. 

_  70  Nervous  disorder  held  not  to  jus-  72  Vincent  V.  Kilmer,  107  App.  Div. 

tify    examination.      Montgomery    v.  499,  95  N.  Y.  Supp.  343. 
Knickerbocker,  43  N.  Y.  Supp.  787. 

107 
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VII.  That  the  testimony  of  said  M.  N.  is  material  and  neces- 
sary to  deponent  in  the  [prosecution]  of  this  action,  upon  the  issue 
of  state  what]  ;  that  said  M.  ]^.  will  be  able  to  testify  upon  such 
issue  because  [state  facts  showing  his  knowledge  —  or,  as  de- 
ponent has  been  informed  by  said  M.  N.,  and  verily  believes.^^" 

^Conclude  as  in  Form  No.  1014,  p.  1358,  beginning  with  para- 
graph VI 1 1.} 

FORM  Wo.  1507. 
Order  for  examination  of  a  witness  conditionally  (de  bene  esse)  .73 

[Title  of  court  and  cause.] 

On  the  pleadings  in  this  action,  and  on  the  annexed  affidavit  of 
A.  T.,  verified  on  the  day  of  ,  19     >  [O'^d  mention 

other  papers  relied  on],  and  on  motion  of  A.  T.,  attorney  for 

Oedeeed,  that  M.  'S.  appear  before  the  justice  of  this  court 
holding  Special  Term  [Part  II]  at  the  county  court  house  in 
the  city  of  ,  on  the  day  of  ,  19     ,  at 

o'clock  in  the  noon  of  that  day,  to  be  examined  as  a  witness 

on  behalf  of  the  [plaintiff]  in  this  action. 

[Or,  Oedeeed,  that  the  deposition  of  M.  "N.,  on  behalf  of  the 
plaintiff  herein,  be  taken  before  K.  F.,  Esq.,  who  is  hereby  ap- 
pointed referee  for  such  purpose,  at  the  residence  of  said  M.  ~N., 
No.  straet,  in  the  city  of  ,  on  the  day  of 

,19     ,  at  o'clock  on  said  day,  and  on  such  other 

days  as  said  referee  may  name.] 

Service  of  a  copy  of  this  order  and  of  the  annexed  affidavit  on 
the  attorney  for  the  defendant,  and  also  on  the  above-named 
M.  ]Sr.,  within   [the  county^*  of  ,  in]   this  State,  on  or 

before  the  day  of  ,  19     ,  shall  be  sufficient.''^^ 

[Date.]  [Signature  of  judge  with  initials  of  title.] 

[Pay  usual  witness  fees,  and,  in  case  of  non-resident,  may  also 
serve  subpoena.]''^ 

[May  compel  attendance  of  witness  by  proceedings  for  corir 
tempt;  see  pp.  1529-1536.] 

T2a  Johnson   v.   New  Home   Sewing  75  Cowen  v.  Ferguson,  18  Abb.  N.  C. 

Mach.  Co.,  62  App.  Div.  157,  70  N.  Y.  241. 

Supp.  875.  76  The  witnesses'  remedy  for  failure 

73  N.  Y.  Code  Civ.  Pro.,  §  873.    Pro-  to  serve  subpoena  in  addition  to  order, 
cure  ex  parte.  is    bv   motion    to    vacate    the   order. 

74  N.  Y.  Code  Civ.  Pro.,  §  886,  for  Cowen  v.  Ferguson,  18  Abb.  N.  C.  241. 
case  of  a  non-resident. 
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FORM  No.  1508. 
Deposition  taken  conditionally  (de  bene  esse).7T 

[Title  of  court  and  cause.] 

Before  Hon.  J.  K.,  Judge 
[or,  Before  K.  F.,  Esq.,  Keferee]. 
Deposition  of  M.  N.,  taken  at  the  instance  of  the  [defendant] 
above  named  under  the  annexed  order,  this  day  of  , 

19      [pursuant  to  section  873  of  the  N.  Y.  Code  of  Civil  Pro- 
cedure]. 
Appearances : 
A.  T.,  Esq.,  for  plaintiff; 
T.  Z.,  Esq.,  for  defendant. 
The  said  M.  N.  heing  first  duly  svs^om  [or,  affirmed],  and  being 
examined  by  T.  Z.,  Esq.,   counsel  for  defendant,   deposes   and 
says: 
On  his  direct  examination. 

[Insert  substance,  or  question  and  answer.''^'} 

On  his  cross-examination. 

[Insert  suistdnce,  or  question  and  answer.] 

[For  note  of  adjournment,  objections,  etc.,  see  Form  1421,  etc., 
pp.  1649-1651.]  [Signature  of  witness.] 

Subscribed  and  sworn  to  before 
me  this        day  of        ,   19     . 

[Signature  and  title  of  judge  or  referee.] 

[File  order  and'  affidavit  on  which  it  luas  granted,  and  proof  of 
service  (or  the  stipulation),  with  depositions^  duly  certified, 
(os  helow)  with  ten  days  after  deposition  completed.^''] 

I  hereby  certify*^  that  pursuant  to  an  order  granted  by  me  [or, 
Mr.  Justice  J.  K.]  on  the  day  of  ,19        [and  a 

warrant  subsequently  issued  by  me  thereon  —  or,  pursuant  to  a 

■"N.  Y.  Code  Civ.  Pro.,  §  882.  son.  Y.  Code  Civ.  Pro.,  §  880.    Thi; 

'8  It  is  not  essential  ths.t  the  ques-  court  has  power  to  permit  filing  nun^j 

tions  should  be  taken  down  ( see  Gib-  pro   tunc  upon  cause  shown.     Farth 

fiont).  Pearsall,  1  E.  D.  Smith,  90);  v.  Ulster,  etc.,  R.  Co.,  70  App.  Div. 

nor  that  the  judge  take  down  the  ex-  303,   75  N.  Y.   Supp.   420,   10   Anno, 

ammation  himself.     He  may  admin-  Cas.  449. 

ister  the  oath,  and  then,   after   the  81  No  special  form  of  certificate  is 

Witness  has  been  examined  in  his  pros-  required  by   the   New  York   statute, 

u  °H  *°  J  "'^  examination  has  been  Code  Civ.  Pro.,  §  880.    It  may  be  pre- 

TOtten  down  by  counsel,  the  judge  sumed  that  the  acts  were  done  before 

j!  r  ".over  to  the  witness  before  it  the  certificate  was  given.     Sheldon  «. 


'8  signed  and  certified.    McDonald  v.      Wood,   2   Bosw.   267 ;    aflf'd   on  other 

Urnson,  18  How.  Pr.  249,  9  Abb.  Pr.      poin  '^     '    

\T  ^-  '^-  ^"^^  C!iv.  Pro.,  §  880.      607. 


nison,  18  How.  Pr.  249,  9  Abb.  Pr!      points  in  Byxbie  v.  Wood,  24  N.  Y. 


J^i^^j""^*  '''isre   interpreter   is 
employed,  see  Form  1388. 
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stipulation  entered  into  by  the  parties  to  this  cause,  dated  the 
day  of  ,19     ],  M.  IST.,  whose  deposition  is  herein 

contained  ior,  hereto  annexed],  attended  before  me,  [the  referee 
named  in  said  order]  with  the  counsel  for  the  respective  parties, 
on  the  day  of  ,  19     ,  at  ;  and  that  [after 

hearing  counsel]  I  proceeded  to  take  the  deposition  of  the  said 
M.  ]Sr.,  who  being'  first  by  me  duly  sworn  [or,  affirmed]  to  testify 
the  truth,  the  whole  truth,  and  nothing  but  the  truth  as  to  the 
matters  respecting  which  he  was  to  be  examined,  was  examined 
by  the  respective  parties,  and  testified  as  set  forth  in  the  within 
[or,  annexed]  deposition,  which  he  subscribed  in  my  presence, 
after  the  same  had  been  carefully  read  over  to  him. 

[Date.]  [Signature  and  title  of  judge  —  or,  referee.] 
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AETICLE  IX. 
Compelling  Attendance  op  Witness  at  Teial. 

FORMS. 

1509.  Subpoena.  1515.  Affidavit  to  obtain  habeas  cor- 

1510.  Subpoena  to  a  party.  pus  ad  testificandum. 

1511.  Subpana  ticket.  1516.  Habeas  corpus  ad  testificandum. 

1512.  Subpoena  duces  tecum.  1517.  Affidavit  of  witness  to  prevent 

1513.  Affidavit  to   procure   order  for                      arrest    or    Obtain    discharge, 

the   production   of   books    of  when  arrested  in  a  civil  action 

account  at  the  trial.  or  proceeding  in  violation  of 

1514.  Order  thereon.  privilege. 

,  1518.  Order  thereon. 

FORM  No.  1509. 

Subp(Ena.82 

The  People  of  the  State  of  New  York  to   [naming  witnesses], 
greeting : 

We  command  you,  f  that,  all  business  and  excuses  being  laid 
aside,  you  and  each  of  you  appear  and  attend  before  §  one  of  the 
justices  of  our  supreme  court,  at  a  Trial  Term  [or,  at  a  Special 
Term  —  in  some  counties  must  designate  the  part  where  luitness  is 
to  attend,  as:  Trial  Term,  Part  III]  to  be  held  in  and  "Cor  the 
county  of  [ISTew  York],  at  the  County  Court  House^^  in  the 
[Borough  of  Manhattan,]  [or,  before  one  of  the  justices  of  the 
City  Court  of  the  City  of  New  York,  at  a  Trial  Term  [Part  I] 
to  be  held  at  the  Court  House  thereof,  No.  .32  Chambers  street, 
Borough  of  Manhattan,  in  said  city  —  or,  before  the  county  court 
of  the  county  of  ,  appointed  to  be  held  at  —  etc. —  or,  be- 

fore E.  r.,  Esq.,  the  referee  appointed  by  the  court,  at  his 

oiEce,  No.  street,  in  the  city  of  ],  on  the  day  of 

,19  ,  at  o'clock  in  the  noon,  to  testify  and 
give  evidence  in  a  certain  action  now  pending  in  the  said  court, 
then  and  there  to  be  tried,  *  between  A.  B.,  plaintiff,  and  Y.  Z., 
defendant,  on  the  part  of  the  plaintiff  [or,  defendant]  ;  *  and 
for  a  failure  to  attend,  you  will  be  deemed  guilty  of  a  contempt 
of  court,  and  liable  to  pay  all  loss  and  damages  sustained  thereby 

82  A  subpoena  from  the  New  York  Richmond,  Kings,  Queens  and  West- 
Supreme  Court,  a  county  court  (Id.,  Chester  {Id.,  §  338). 
§  347),  or  a  surrogate's  court  {Id.,  83  A  subpoena  ticket  was  held  good, 
§  2481,  subd.  3,  §  2515),  may  be  though  it  did  not  specify  the  place 
served  (as  prescribed  in  Id.,  §  852)  where  the  court  was  to  be  held,  as 
in  any  county  of  the  State.  A  sub-  such  places  of  meeting  were  regulated 
pifina  from  the  City  Court  of  New  by  public  act.  People  v.  Van  Wyck, 
York  may  be   served   in   New  York,  2  Cai.  334. 
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to  the  party  aggrieved   and  forfeit  fifty*'   dollars   in  addition 
thereto:  f 

,   \8ealF'~\     Witness  :  {etc.,  with  signatures, ^^  as  in  Form  1241, 
p.  1528]. 

FORM  No.  1510. 
Subpsna  to  a  party. 

[As  in  preceding  Form,  substituting  for  the  words  between 
*  *]  between  yourself  [and  ]   as  plaintiff [s]  and  said 

Y.  Z.,  defendant,  on  the  part  of  the 

FORM  No.  1511. 
Subpoena  ticket. 

By  virtue  of  a  v^rit  of  subpoena  to  you  directed,  and  herewith 
shov.'n  to  you,  you  are  commanded  [continue  as  in  the  subpoena, 
Form  1509,  from  f  to  f,  which,  for  a  party,  may  be  modified  as 
above']. 

[Date.]  [Signature  and  office  address  of  attorney.] 

[Address  to  witness.] 

FORM  No.  1513. 
Subpoena  duces  tecuni.87 

[As  in  Form  1509,  inserting  after  the  second  *  the  follomng 
clause :]  and  that  you  bring  with  you,  and  then  and  there  produce 
[here  designate  the  documents  fully,  e.  g.,  thus:]  certain  articles 
of  agreement,  purporting  to  have  been  made  by  and  between  you 

84  The    penalty    fixed   by   the    New  Whether  this  rule  applies  to  State 
York  statute.     Code  Civ.  Pro.,  §  853.  writs   generally,    see    §    1997;    as  to 

85  The  omission  of  a  seal,  teste,  and  mandamus  in  particular,  §  2082;  and 
signature  of  clerk  ia  now  excused  in  prohibition,  §  2099. 

New  York  by  virtue  of  Code  Civ.  Pro.,  87  By  N.  Y.  Code  Civ.  Pro.,  §  867,  a 

§   24.     But  this,   it  seems,   does  not  subpcena   duces   tecum   to   produce  a 

justify    its    omission    in    the    United  book  of  account,  must  be  served  five 

States  courts.  days  before  the  day  of  attendance,  or 

86  In  the  New  York  City  Court,  the  a  special  order  must  be  obtained,  as 
teste   should  be  in  the  name   of  the  in  next  two  Forms. 

chief  justice.     In  a  special  proceeding  If   production   of  books  or  papers 

{as    distinguished    from    an   action),  of  a  corporation  is  required,  the  sub- 

and   for   this  purpose   supplementary  poena  duces  tecum  or  order  must  be 

proceedings  are  a  special  proceeding,  directed    to    the    president   or   other 

take  also  the  signature  of  the  judge  head  of  the  corporation,  or  the  officer 

or  referee  before  whom  the  witness  is  in  whose  custody  the  paper  is.    Id., 

required  to  be  present.     N.  Y.  Code  §   868.     If  personal  attendance  of  a 

Civ.   Pro.,    §§    854,   855;   Lowther  v.  particular  oflicer  of  the  corporation  or 

Lowther,  115  App.  Div.  307;  Knowles  public   oflicer   is  desired,   a  subpcena 

V.    De     Lazare,     8     Civ.     Pro.     Eep.  without  a  duces  tecum  clause  should 

(Browne)    386.  also  be  served  upon  him.,  §  869. 
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and  A.  B.  and  C.  B.,  on  or  about  the  day  of  ,  19     , 

relative  to  the  sale  of  lands  in  the  county  of  ;  and  all  letters 

and  copies  of  letters  in  your  possession  or  control  relating  in  any 
wise  to  the  said  agreement  or  its  subject.*^ 

[Or  in  case  of  production  of  corporate  hoolcs,^^  may  say:  two 
books  knoAvn  as  Common  Stock  Ledgers  of  the  C.  &  X.  Eaihvay 
Company,  iN'o.  1  and  'No.  2;  two  books  known  as  Preferred  Stock 
Ledgers  of  the  said  Company,  ~No.  1  and  ISTo.  2 ;  one  book  known 
as  the  Stock  Ledger  of  the  P.  Railroad  Company  of  ,  and 

one  book  containing  minutes  of  the  directors'  meetings  of  the  last- 
mentioned  company.  Also  all  original  A'ouchers  and  receipts  for 
the  payment  to  the  defendant,  or  to  G.  W.  S.  for  defendant,  by 
the  0.  &  'N.  Railway  Company,  of  any  sums  for  services  as  trus- 
tee from  19  to  19  ,  and  all  other  papers,  writings  and  books 
relating  in  any  manner  thereto  now  in  your  ctistodv  or  under  your 
control]  «» 

And  for  a  failure  to  attend  and  produce  the  same  you  will  be 
deemed  guilty  of  a  contempt  of  court  [etc.,  as  in  Form.  1309.] 

FORM  No.  1513. 
Affidavit  to  procure  order    for  the  production  of  books  of  account  at  the 

trial.9i 

\TUle  of  court  and  action.] 
[Venue.] 
A.  T.,  being  duly  sworn,  says: 

I.  That  he  is  the  attorney  for  the  plaintiffs  in  this  action  [or 
otherwise  state  his  relation  to  the  cause], 

II.  That  on  the  day  of  ,  19  ,  deponent  applied 
to  the  officers  of  the                  Bank  in  ,  for  information 

88  See  Central  Nat.  Bk.  v.  Artliur,  2  This  section  applies  to  foreign  as 
Sweeny,  194;  United  States  v.  Hunter,  well  as  domestic  corporations.  United 
15  Fed.  Rep.  712;  Oregon  Steamship  States  v.  Tilden,  18  Alb.  L.  J.  416. 
Co.  V.  Otis,  14  Abb.  N.  C.  388.  For  But  if  the  books  are  kept  without 
another  Form,  see  p.  1647.  the    State,    and   the   witness    has    no 

Subpoena  duces  tecum  to  an  officer  control  over  them  there,  it  is  not  a 

of  a  telegraph  company,  to  produce  contempt  of  court  to  fail  to  produce 

messages,    need    only    describe    them  them.     Id. 

with  such  practicable  certainty  that  OO  The  production  of  documents  un- 

he  may  know  what  is  required  of  him;  der  a  subpoena  duces  tecum,  in  any 

and  he  must  use  reasonable  diligence  proceeding  in  the  action  other  than 

to  And  and  produce  them  if  they  are  at  the  trial,  does  not  give  the  right  to 

within  his  custody.     United  States  v.  an  inspection,  or  to  have  their  con- 

Babcock,  3  Dill.  566.  tents  read  in  evidence.     See  Franklin 

89  This  subpoena  must  be   directed  v.  Judson,  96  App.  Div.  607,  88  N.  Y. 
to  the  president  or  other  head  of  the  Supp.  904;  another  decision,  99  App. 
corporation,  or  to  the  officer  in  whose  Div.  323,  91  N.  Y.  Supp.   100.     See, 
custody  the  book  or  paper  is.     N.  Y.  also,  notes  under  Forms  1409-1412. 
Code  Civ.  Pro.,  §  868.  oi  N.  Y.  Code  Civ.  Pro.,  §  867. 
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regarding  the  account  of  A.  B.,  of  ,  between  the 

of  J  19     )  and  the  of  ,  19     ,  as  to  [etc.],  and 

was  instructed  by  said  officers  that  a  subpoena  to  M.  JST.,  book- 
keeper of  said  bank,  would  suffice  to  prove  from  said  bookkeeper's 
knowledge  the  fact  of  [eic]  ;  that  consequently  this  deponent 
caused  a  copy  of  the  annexed  subpoena  to  be  served  on  said  book- 
keeper on  the  of 

III.  That  he  did  not  insist  upon  the  production  of  the  original 
of  said  books,  because  he  was  led  to  believe  from  said  statement 
that  only  one  item,  and  that  within  the  linowledge  and  recollec- 
tion of  said  bookkeeper,  could  be  proved,  and  because  the  bank 
officers  objected  strenuously  to  producing  their  books  in  court; 
that  from  an  inter^dew  had  yesterday  with  said  M.  N.,  deponent 
for  the  first  time  learned  that  the  proof  in  the  possession  of  said 
bank  consists  of  about  a  dozen  items  spreading  over  said  period 
from  ,  ,  to  ,  ,  and  is  of  the  highest  im- 
portance for  the  plaintiffs'  case. 

IV.  Deponent  further  says  that  this  case  is  on  the  day  calendar 
and  likely  to  be  reached  to-day,  and  that  an  order  of  this  court  is 
necessary,  requiring  the  president  of  said  Bank  to  produce, 
at  the  trial  of  this  cause,  the  ledger  of  said  bank  showing  the 
account  of  the  firm  of  A.  B.  &  Co.  with  said  bank  between  the 

of  ,  19     ,  and  the  of  ,  19     ,  and  the 

balance  in  favor  of  said  firm  on  deposit  with  said  bank. 

V.  That  no  previous  application  \_etc.,  as  on  p.  1172]. 

[Jurat.']  [Signature.] 

FORM  No.  1514. 

Order  to  produce  books  of  account  at  a  trial.92 

[Title  of  court  and  action.] 

It  appearing  to  my  satisfaction  that  the  production  of 
[naming  the  hooks,  etc.,  as  thus:]  the  ledger  of  the  Bank, 

92  May  be  made  "  by  a  judge  of  the  supplementary  proceedinfrs  against 
court,  or  in  a  special  proceeding  pend-  the  judgment-debtor.  Pniden  i;.  Tail- 
ing out  of  court  before  an  officer,  by  man,  6  Civ.  Pro.  Kep.  (Browne)  360, 
the  officer,  or,  in  either  ease,  by  a  or  against  an  officer  of  a  corporation 
referee  duly  appointed  in  the  cause  as  a  witness,  directing  him  to  produce 
and  authorized  to  hear  testimony.",  the  books  of  the  company.  Holmes 
N.  Y.  Code  Civ.  Pro.,  §  867.  And  v.  Steitz,  Id.  362,  n. 
only  by  the  referee  in  a  matter  pend-  If  the  order  is  oppressive,  or  if  for 
ing  before  him.  See  Guinan  v.  Allen,  any  reason  the  party  or  person  should 
40  App.  Div.  137,  57  N.  Y.  Supp.  614,  be  relieved  from  any  or  all  of  its  pro- 
29  Civ.  Pro.  277.  visions,    the    application    for    rehel 

It  may  be  made  by  a  referee,  in  should  be  made  rather  to  the  judge 
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in  the  city  of  ,  showing  the  account  of  the  firm  of  A.  B. 

&  Co.  with  said  bank,  and  the  balance  of  said  firm  in  said  bank, 
between  the  day  of  ,  19     ,  and  the  day  of 

,  19     ,  is,  in  the  interest  of  justice,  necessary  at  the 
trial  of  this  cause: 

Oedeeed,  that  M.  IST.,  the  president  [o?-  other  head  of  the  cor- 
poration —  or  the  officer  in  whose  custody  the  document  is'\  of 
the  Bank,  of  the  city  of  ,  produce  the  ledger  showing 

the  account  as  aforesaid,  before  one  of  the  just-i^es  of  the 
court,  at  a  [trial  term  —  Part  X]  to  be  held  in  and  for  the  county 
of  ,  at  the  county  court  house  [or,  city  hall],  in  the  city 

of  ,  on  the  day  of  ,  19     ,  at         o'clock 

in  the  noon. 

[Date.]  [Signature  of  judge  with  initials  of  title.'] 

FORM  No.  1515. 
AfSdavit  to  obtain  habeas  coipus  ad  testificandum.ss 

[Title  of  court  and  cause.] 
[Yenue.] 
A.  B.,  being  duly  sworn,  says: 

I.  That  he  is  the  plaintiff  in  the  above  entitled  cause. 

II.  [State  nature  of  cause,  etc.,  as  thus:]  That  said  cause  is 
an  action  for  the  recovery  of  damages  for  alleged  deceit  and 
fraud,  and  is  now  pending  in  this  court  [or,  the  court  of 

],  and  is  at  issue  by  the  service  of  the  answer  of  the  de- 
fendant Y.  Z. 

III.  That  the  defenses  are  [^state  ivhat,  e.  g.:]  payment  and 
the  statute  of  limitations. 

IV.  That  the  deponent  has  fully  and  fairly  stated  the  cause  to 
A.  T.,  Esq.,  his  counsel  herein,  who  resides  at  ISTo.  , 
street,  in  the  city  of              ;  and  has  fully  and  fairly  disclosed 
to  him  the  facts  which  deponent  expects  to  prove  by  the  witness 
hereafter  named. 

who  made  the  order  or  to  his  court  Habeas     corpus    ad    testificandum 

than  to  the  Appellate  Court.    Matter  may  be  used  to  produce  a  prisoner  for 

of  Kelley,  11  Wkly.  Dig.  308.  the"  purpose  of  his   identification  by 

93  The  contents  of  this  affidavit  are  another  witness,  even  though  his  own 

prescribed  by  N.  Y.  Code  Civ.  Pro.,  testimony    is    not    supposed    to    be 

=  2012.  wanted.    Attorney-General  v.  Fadden, 

If  a  petition   is   used,   verify   the  1  Price,  403. 
facts  by  affidavit  annexed. 
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V.  That  deponent  is  advised  by  his  said  counsel,  and  verily  be- 
lieves, that  the  testimony  of  M.  E".,  of  ,  is  material  and 
.necessary  for  him  upon  the  trial  of  this  action,  and  that  without 
his  testimony  deponent  cannot  safely  go  to  trial. 

VI.  That  said  M.  IST.  is  now  a  prisoner  in  the  custody  of  the 
sheriff  of  ,  and  confined  in  the  jail  of  county,  at 

Instate  cause  of  detention,  showing  that  it  is  not  on  a 
conviction  for  felony?*~\ 

VII.  That  this  action  is  noticed  for  trial  at  a  trial  term  to  be 
held  in  the  county  of  \_or,  before  E.  F.,  the  referee  herein], 
on  the  instant ;  and  that  this  application  to  procure  the  at- 
tendance of  the  said  M.  IST.  as  a  witness  for  this  plaintiif  [or,  de- 
fendant] is  without  any  fraud  or  connivance  between  this  de- 
ponent and  the  said  M.  IS". 

[Jurat.l  [Signature.] 

FORM  No.  1516. 
Habeas  corpus  ad  testi&caiidum.95 

[Seal.']     The  People  of  the  State  of  ISTew  York,  to  the  Sheriff 
of  the  county  of  ,  greeting: 

We  command  tou,  that  you  have  the  body  of  M.  'S.,  detained 
in  our  prison,  under  your  custody  as  it  is  said,  under  safe  and 
secTire  conduct,  before  [as  in  Form  1509,  from  the  §  to  the 
second  *],  and  immediately  after  the  said  M.  IST.  shall  then  and 
there  have  given  his  testimony  in  the  said  action,  that  you  return 
him  to  our  said  prison  under  safe  and  secure  conduct.  And  have 
you  then  there  this  writ. 

Witness  [etc.,  with  signatures,  as  in  Form  1241,  p.  1528]. 

[Indorse  allowance  as  in  Form  25,  p.  19  of  Vol.  I.] 

9*  The    writ    cannot    be    issued    to  Or    by    a    justice   of   the   Supreme 

bring    up    a,    prisoner    sentenced    to  Court,   a   county  judge  or  a  special 

death,    nor    one    confined   under    any  county  judge,  on  the  application  of  a 

other  sentence  for  a  felony,  except  in  party  to  a  special  proceeding  pending 

behalf  of  the  people  on  the  trial  of  before  any  officer  or  body  authorized 

an  indictment.     N.  Y.  Code  Civ.  Pro.,  to   examine   a   witness   therein.     U., 

§  2011.  §  2009. 

96  This  writ  may  be  granted  by  a  Or  it  may  be  granted  by  the  judges 

court  of  record  other  than  a  justice's  named   in  the  last  section  upon  the 

court,  or  by  a  judge  of  such  court,  or  application  of  a  party  to  an  action 

a  justice  of  the  Supreme  Court,  upon  pending  before  a  justice  of  the  peace, 

the  application  of  a  party  to  an  action  or  in  a  justice's  court  of  a  city,  or 

or  special  proceeding  for  the  purpose  a  municipal  court  of  the  city  of  New 

of   bringing   the    prisoner   before   the  York.     Id.,  §  2010. 
court.     N.  Y.  Code  Civ.  Pro.,  §  2008. 
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FORM  No.  1517. 

Affidavit  of  witness  to  prevent  arrest  or  obtain  discharge,  v/hen  arrested  in 
a  civil  action  or  proceeding  in  violation  of  privilege.oo 

[Title  of  court,  and  action  in  which  witness  is  required?^'] 
[Yenue.l 

M.  ]Sr.,  being  duly  sworn,  says: 

I.  That  he  resides  at  ,  in 

II.  That  on  the  day  of  ,  19  ,  at  ,  he 
was  duly  served  with  a  subpoena  [or,  order]  herein,  requiring 
his  attendance  as  a  witness  [or,  to  be  examined]  in  the  above  en- 
titled cause,  before  [name  court  or  officer'],  at  [name  -place  of 
attendance],  on  the  day  of  ,  19  ,  and  his  fees 
were  then  and  there  duly  paid. 

III.  That  he  was  not  so  subpoenaed  [or,  ordered  to  attend] 
by  his  own  procurement  for  the  purpose,  or  with  the  intent,  of 
avoiding  arrest,  but  according  to  the  best  of  his  knowledge,  in- 
formation and  belief  he  was  so  subpoenaed  [or,  ordered  to  attend] 
in  good  faith  on  the  part  of  said  A.  B.  for  the  purpose  of  taking 
deponent's  testimony  herein. 

IV.  That  on  the  day  of  ,  while  going  to  [or, 
remaining  at]  ,  aforesaid,  for  the  purpose  of  being  so  ex- 
amined [or,  while  returning  from  ,  aforesaid,  whither  he 
had  gone  for  the  purpose  of  being  so  examined],  he  was  arrested 
and  is  now  held  in  custody  by  the  sheriff  of  ,  under  an 
order  [or,  attachment],  of  which  a  copy  is  hereto  aimexed  [or 
describe  it  so  as  to  show  it  a  civil  action  or  proceeding]. 

[If  an  order  is  asked:]  V.  That  no  previous  application  for  an 

order  to  discharge  deponent  has  been  made  [except,  etc.,  as  jdu 
p.  1172], 

[Jurat.^^]  [Signature.] 

96  See  Kreiser  v.  Scofield,  10  Misc.  court    from    which    the    subpoena    or 

350,  31  N.  Y.  Supp.  23,  24  Civ.  Pro.  order  was  issued,  or  a  justice  of  the 

170;  Matthews  t\  Tufts,  87  N.  Y.  568;  Supreme   Court   in   any   part   of   the 

Greer  v.  Young,  120  111.  184,  8  West.  State,   or  a  county  judge  may  make 

Eep.  438,  and  cases  cited;  Frisbie  v.  an  order  of  discharge.     §§  861,  862; 

Young,  11  Hun,  474;  Brett  v.  Brown,  see  next  Form. 

13  Abb.  Pr.   (N.  S.)  295;  Sherman  v.  97  Application  may  be  made  to  the 

Gundlach  (Minn.,  1887),  24  Eep.  335,  court  or  a  judge  of  the  court  where 

and  cases  cited.  the    arrest    was    made    if    preferred. 

ByN.  Y.  Code  Civ.  Pro.,  §  864,  this  §  564,  Form  964,  p.  1313. 

a^davit,   if  presented  to  the   officer,  98  TJnder  N.  Y.  Code  Civ.  Pro.,  §  864, 

exonerates  him  from  liability  for  re-  an  affidavit  presented  to  the  officer  to 

fusing  to  arrest.  prevent  arrest  may  be  sworn  to  before 

If  disregarded  by  the  officer,   the  him. 
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FORM  No.  1518. 
Order  discharging  from  arrest  in  violation  of  privilege.99 

[Name  o/]  Court  [or  if  a  court  order],  At  a  Special  Term  [or, 

circuit,  etc.,  as  in  Form  820, 
p.   1174   of  this  volume]. 

[Title  of  cause.] 

On  the  annexed  affidavit  of  M.  N.,  verified  t)n  the  day  of 

,19  ,  which  affords  satisfactory  proof  that  the  witness 
therein  named  has  been  arrested  in  violation  of  his  lawful  privi- 
lege: 

Oedeeed,  that  said  M.  IST.  be  at  once  discharged  from  said 
arrest.-' 

[Authentication  as  in  Form  818,  p.  1173.] 

89  See  note  96  to  last  Form.  §  564  contains  a  general  provision 

1  Under  N.  Y.  Code  Civ.  Pro.,  §  861,  tliat  in  case  of  an  application  in  the 

this  order  must  be  made  by  the  court  action  in  which  the  arrest  was  had, 

from   which   the   subpoena   issued,    or  "  the  court  or  judge  may  make  tha 

order  to  attend  made,  or  by  a  judge  order  [discharging  a  privileged  person 

thereof ;  and  by  §  862,  "  a  justice  of  from  arrest]   without  notice,  or  may 

the  Supreme  Court  in  any  part  of  the  require  notice  to  be  given  to  the  sher- 

State,  or  a  county  judge,  has  the  like  iff,  or  to  the  plaintiff,  or  to  both." 
authority." 
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AETICLE  X. 

Compelling    Attendance    of    Witness    Under    Commission 
FBOM  Another  State  or  Oountkt. 

JFOKMS. 


1519.  Petition  to  obtain  subpoena  to 

witness     under     commission 
from  foreign  court. 

1520.  Subpccna   to  witness  to  testify 

before  commissioner  appointed 
by  foreign  court. 

1521.  Order  to  show  cause  why  sub- 

poena to  testify  under  foreign 
commission  should  not  be 
vacated. 
1622.  Order  denying  motion  to  vacate 
and  directing  witness  to 
attend  and  testify. 

FORM 


1523.  Order  to  show  cause  upon  appli- 

cation to  compel  witness  to 
answer  questions  propounded 
under  foreign  commission. 

1524.  Order  directing  witness  to  an- 

swer questions  propounded. 

1525.  Order  to  show  cause  why  wit- 

ness should  not  be  punished 
for  refusal  to  answer  ques- 
tions under  foreign  commis- 
sion. 


No.  1519. 


Petition  to  obtain  subpoena  to  witness  under  commission  from  foreign  coiirta 

Supreme  Court;  Coianty  of 


In  the  matter  of  the  application  for 
a  subpoena  directed  to  M.  N.,  re- 
quiring him   to   testify   under   a 
commission  issued  from  the 
court  of  county,  in  the  State 

of  ,    in    an    action    therein 

pending  between  A.  B.,  plaintiff, 
and  Y.  Z..  defendant. 


To  the  Supreme  Court  of  the  State  of  New  York  lor,  Hon.  J.  K., 
a  justice  of  the  Supreme  Court  of  the  State  of  I^ew  York]  : 

The  petition  of  A.  T.,  respectfully  shows : 

I.  That  he  resides  at  ,  and  [is  an  attorney  and  counsellor 

at  law  of  this  State,  and  has  been  retained  by  A.  B.,  the  plaintiff 


2  Under  Code  Civ.  Pro.,  §  915,  and 
Court  Rule  No.  17,  both  as  amended 
in  1899.  The  power  is  wholly  statu- 
tory. Matter  of  Canter,  82  App.  Div. 
103,  81  N.  Y.  Supp.  416;  Matter  of 
Spinko,  63  App.  Div.  235,  71  N.  Y. 
Supp.  398. 


The  above,  and  the  following 
Forms,  njce  adapted  from  Matter  ol 
Eandall,  which  was  before  the  court 
in  all  phases  of  the  proceeding,  from 
a  motion  to  vacate  the  subpcena,  to 
final  order  committing  the  witness  for 
contempt.    It  is  reported  in:  87  App. 
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in  the  above  mentioned  action  to  attend  upon  tiie  taking  of  the 
testimony  of  M.  IST.,  above  named,  under  the  above  mentioned 
commission — or  otherwise  state  the  'petitioner's  connection  with 
the  matter.^ 

II.  That  this  action  is  brought  to  [^state  generally  the  nature 
of  the  action'] ,  and  that  the  testimony  of  the  above  named  M.  N. 
is  material  to  the  said  A.  B.,  the  plaintiff  in  said  action,  upon  the 
issue  in  said  action  [state  it],  as  your  petitioner  is  informed  and 
verily  believes.  That  the  sources  of  your  petitioner's  information 
and  grounds  of  his  belief,  as  to  the  character  of  the  said  action  and 
the  materiality  of  the  testimony  of  said  M.  IST.  are  [set  forth 
fully,  and  show  why  petition  of  the  informant  is  not  produced, 
i,  e.,  because  of  absence,  or  otherwise.] 

III.  That  annexed  hereto  marked  "A"  is  a  copy  of  the  com- 
mission under  which  the  deposition  of  said  M.  N,  is  sought  to  be 
taken  [or,  state  the  substance  of  it.] 

[If  it  is  desired  that  a  subpoena  duces  tecum  issue,  continue:] 

TV.  That  your  petitioner  desires  that  a  subpoena  duces  tecum  . 
shall  issue,  directing  said  M.  IST.  to  produce  [specify  the  particular 
books  or  papers  the  production  of  which  is  sought]  ;  ^*  that  such 
books  [or,  papers]  are  in  the  possession  of  and  are  under  the  con- 
trol of  said  M.  'N.,  and  are  material  upon  the  issues  in  said  action, 
as  your  petitioner  is  informed  and  verily  believes ;  that  the  sources 
of  your  petitioner's  information  [etc.,  as  in  paragraph  II,  supra.] 

V.  That  no  other  application  has  been  made  for  the  subpoena 
novir  sought. 

Wherefore,  your  petitioner  prays  that  a  subpoena  issue  directed 
to  said  M.  IST.,  directing  him  to  appear  before  said  commissioner 
at  a  time  therein  specified  to  testify,  and  that  he  be  directed  to 
produce  and  deposit  with  said  commissioner  the  aforesaid  books 
[or,  papers.] 

[Signature.] 

Petitioner. 
[Verification.] 

Div.    245,    84    N.    Y.    Supp.   294;    90  2a  Will  not  issue  without  proof  of 

App.  Div.   192,  85  N.  Y.  8upp.   1089,  materiality    and    necessity;    and  the 

14  Anno.  Cas.  224 ;  98  App.  Div.  624,  documents  cannot  be  inspected  before 

177  N.  Y.  400,   180  N.  Y.  SSO.     See,  commissioner.      Matter    of    Lee,    41 

also.  Matter  of  Waterman,  110  App.  Misc.  642,  85  N.  Y.  Supp.  224. 
Div.  115. 
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FORM  No.  1520. 

Subptena  to  witness  to  testify  before  commissioner  appointed  by  foreign 

court.3 

[As  in  Form  1509  to  §,  there  inserting  .'I  before  O.  P.,  Esq., 
a  commissioner  duly  appointed  by  and  named  in  a  commission 
issued  from  the  court,  of  county,  in  the  State  of 

[or  otherwise  name  court  issuing  commission]  in  an  action  therein 
pending  between  A.  B.,  plaintiff,  and  Y.  Z.,  defendant,  to  take 
testimony  within  this  State,  at  the  office  of  said  commissioner. 
No.  street,  in  the  Borough  of  Manhattan,  on  the  day 

[etc.,  as  in  Form  1509.] 

Witness  [etc.,  as  in  Form  1241,  p.  1528]. 

[Signature  and  official  title,  of  a  justice  of 
Supreme  court,  or  county  court.'] 

[Serve  on  witness  at  least  two  days,  or  in  case  of  a  subpoena 
duces  tecum  at  least  five  days  before  the  day  appointed  for  him  to 
appear.'] 

[If  a  .subpoena  duces  tecum  is  issued,  it  mu^t  specify  whether 
the  witness  is  required  to  produce  the  original  hooks  or  papers 
and  deposit  them  with  the  commissioner,  or  is  required  to  deliver 
sworn  copies  thereof.]* 

FORM  No.  1521. 
Order  to  show  cause  why  subpcena  to  testify  under  foreign  commission  should 

not  be  vacated. 

[Title  as  in  Form  1519.] 

[As  in  Form  818,  p.  1173  of  this  volume,  stating  as  relief 
sought:]  why  an  order  should  not  be  made  vacating  and  setting 
aside  the  subpoena  issued  by  Mr.  Justice  J.  K.,  one  of  the  jus- 
tices of  this  court,  dated  the  day  of  ,  19  ,  and 
commanding  M.  E".  to  appear. and  testify  before  O.  P.,  Esq., 
commissioner  named  in  ■  said  commission,  upon  the  following 
grounds  [stating  them,  as:]  that  the  application  therefor  is  not 
made  in  good  faith,  that  the  examination  sought  thereby  is 
fishing  for  information  and  not  for  use  in  the  action  named,  that 
the  action  in  which  it  is  sought  is  not  pending,  as  the  court  has 
no  jurisdiction  of  the  cause  [etc.] 

3  The  subpoena  should  be  vacated  on  ness  could  not  be  compelled  to  have 

motion  if  it  appears  that  the  court  copies  of  his  books  made  for  the  benefit 

from  -which  the  commission  issued  was  of  parties  to  an  action ;  that  the  books 

without  jurisdiction.   Matter  of  Great  themselves   should  be   produced,   and 

Northern  Const.  Co.,  50  Misc.  467.  read  into  evidence  if  copies  are  de- 

*  Court  Rule   No.    17   so   provides.  sired.     See,  also.  Matter  of  Dittman, 

But  it  was  held  in  Matter  of  Water-  65  App.  Div.  343,  72  N.  Y.  Supp.  8S6. 
man,  110  App.  Div.  115,  that  a  wit- 
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[7/  a  stay  is  granted:^  It  is  further  oedeeed,  that  all  pro- 
ceedings on  the  part  of  the  [plaintiff]  above  named  under  and  by 
virtue  of  said  subpcena,  and  the  examination  thereunder,  be  and 
the  same  are  hereby  stayed  until  the  hearing  and  determination 
of  this  motion. 

FORM  No.  1522. 

Order  denying  motion  to  vacate  and  directing  witness  to  attend  and  testify. 

[After  proper  recitals  :1 

Oedeeed,  that  said  motion  to  vacate  said  subpoena  be  and  the 
same  is  hereby  denied,  with  ten  dollars  costs.     It  is  further 

Oedeeed,  that  the  stay  granted  by  said  order  to  show  cause  be 
and  the  same  is  hereby  vacated,  and  the  said  M.  'N.  is  hereby 
directed  to  appear  before  O.  P.,  the  commissioner  named  in  said- 
subpoena,  pursuant  to  the  direction  thereof,  on  the  day  of 

,19  ,  at  o'clock,  and  to  produce  the  books,  papers 
and  records  referred  to  in  said  subpoena  duces  tecum  heretofore 
served  upon  him  in  this  matter ;  and  it  is  further 

Oedeeed,  that  the  original  books  called  for  by  said  subpoena 
need  not  be  deposited  with  the  said  commissioner  unless  required 
by  the  court. 

FORM  No.  1523. 

Older  to  show  cause  upon  application  to  compel  witness  to  answer  questions 
propounded  under  foreign  commission. 

Supreme  Court;  County  of 


In  the  matter  of  the  application  to 
compel  M.  N.  to  answer  certain 
questions. 


[Upon  affidavit  showing  the  refusal  to  answer  —  and  after  re- 
citals as  in  Form  818,  p.  1173,  of  this  volume. -^ 

Let  M.  W.,  the  witness  named  in  said  affidavit  and  subpoena 
show  cause  at  a  Special  Term  of  this  court  [Part  I  thereof]  to 
be  held  [etc.,  as  in  Form  818,  p.  1173]  why  he  should  not  be  di- 
rected to  answer  each  and  all  of  the  questions  propounded  to  him 
and  which  appear  upon  schedule  A  annexed  to  said  affidavit,  and 
why  such  other  order  or  direction  in  the  premises  should  not  be 
made  as  may  be  just,  with  costs  of  this  application. 
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FORM  No.  1524. 
Ordei  directing  witness  to  answer  questions  propounded. 
[After  proper  recitals:^ 

Okdeeed,  that  said  M.  IST.  be  and  he  is  hereby  directed  to  ap- 
pear before  the  commissioner  herein  and  answer  the  questions  pro- 
pounded to  him,  so  far  as  he  shall  be  directed  to  do  so  by  said 
commissioner. 

FORM  No.  1525. 

Order  to  show  cause  why  witness  should  not  be  punished  for  refusal  to 
answer  questions  under  foreign  commission.s 

[After  recitals,  etc.,  as  in  Form  818,  p.  1173,  of  tJds  volume:^ 
why  said  M.  JST.  should  not  be  punished  as  for  a  contempt  of 
.  court  for  his  misconduct  in  failing  and  refusing  to  obey  the  order 
of  this  court  made  herein  and  dated  the  day  of  , 

19  ,  ordering  and  directing  said  M.  'N.  to  answer  certain  ques- 
tions, which  questions  are  set  forth  in  the  report  of  the  proceed- 
ings before  O.  P.,  the  commissioner,  hereto  annexed,  as  alleged 
in  said  affidavits  and  as  appears  by  the  report  of  such  proceed- 
ings [etc-l 

s  Order  adjudeing  witness  in  contempt  as  in  forms  under  Contempt. 

lbs 
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AETICLE  XL 

Authentication  of  E-ecoeds.® 
FORMS. 


I.  United  States  Judicial  Record. 
152G.  Certificate  authenticating  copy. 

II.  United     States    Departmental 

Recokd. 

1527.  Certificate   authenticating  copy 

of  a  paper  in  a  United  States 
department. 

III.  State  oe  Teebitobial  Judicial 

Record. 

1528.  Certificate  authenticating  judg- 

ment-roll, or   other  record  of 
a  court  of  another  State. 

1529.  Certificate  of  judge  annexed  to 

the  foregoing. 

IV.    State  or  Tereitoeial  Non- 
Judicial  Records. 

1530.  Certificate   authenticating  copy 

record  of  another  State,  Ter- 


ritory, etc.,  not  pertaining  to 
a  court. 

1531.  Certificate  of  presiding  justice, 

Governor,  or  Secretary  oi 
State,  etc.,  to  be  annexed  to 
the  above. 

1532.  Cei-tificate  by  clerk  to  authority 

of  presiding  justice  who  has 
certified  a  non-judicial  record. 

1533.  Exemplification     of    record    of 

conveyance. 

V.  Statutes  of  Sistee  State,  Ter- 

ritory, Etc. 

1534.  Certificate  authenticating  a  law 

of  another  State. 

VI.  Judicial    Record    of    Foeeig.n 

Country. 

1535.  Authentication  of  judgment-roll 

of  court  of  foreign  country.' 


I.     UNITED  STATES  JUDICIAL  RECORD. 

FORM  No.  1526. 

Certificate  authenticating  copy .7 

I   [name],  clerk  of  the  court  of  ,  hereby  certify 

that  I  have  compared  the  foregoing  with  the  original  [designa- 
tion of  paper],  entered  in  [or,  issued  from]  my  office  in  the  case 
of  A.  B.  V.  Y.  Z.,  the  day  of  ,  19     ,  and  remaining 

in  my  custody  as  required  by  law,  and  that  the  same  is  a  cor- 
rect transcript  therefrom  and  of  the  whole  of  the  original. 

In  witness  whereof  I  hereto  subscribe  my  name  and 
[Seal.]  affix  the  seal  of  said  court,  at  > 

this  day  of  ,  19     . 

[Signature  and  title  of  clerh.^] 


6  For  rules  of  law  applicable,  see 
Abb.  Trial  Ev. 

For  certificate  to  judicial  or  oiBcial 
records  of  this  State,  see  Vol.  I,  p.  41. 

7N.  Y.  Code  Civ.  Pro.,  §  943. 

8  Deputy  may  sign  in  name  of  and 
for  clerk.  Garneau  v.  Dozier,  100 
U.  S.  7. 


If  the  statute  admitting  authenti- 
cation made  according  to  the  law  of 
another  State  does  not  require  evi- 
dence of  official  character  to  accom- 
pany the  official  act  which  it  author- 
izes, none  is  necessary.  Carpenter  v. 
Dexter,  8  Wall.  513. 
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II.     UNITED  STATES  DEPARTMENTAL  RECORD. 

FORM  No.  1527. 

Certificate  authenticating  copy  of  a  paper  in  a  United  States  department.a 

I,  A.  E.  S.  [Librarian  of  Congress],  hereby  certify  that  the 
foregoing  is  a  true  copy  of  the  original  record  of  [copyright  in 
the  Library  of  Congress],  and  of  the  whole  thereof. 

In  witness  whereof  I  have  hereto  set  my  hand  and 
[Seal.']         affixed  the  seal  of  my  office,  at  ,  this 

day  of  ,  19     . 

[Signature  and  title.] 

III.     STATE  OR  TERRITORIAL  JUDICIAL  RECORD.io 

FORM  No.  1538. 

Certificate  authenticating  judgment-roll  or  other  record  of  a  court  of  another 

State.ii 

The  State   of  '  I  e?  • 

County   of  J     "' 

I,  S.  W.,  clerk  of  the  court  in  and  for  the  county  of 

,  State  of  aforesaid,  do  hereby  certify-'^  that  the 

foregoing  is  a  true  and  perfect  copy  of  the  whole  judgment-roll^'^ 
[or,  of  the  record  and  proceedings]    in  the  case  of  v. 

[if  other  papers  than  the  judgment-roll  are  desired,  may 
add  or  substitute  description,  as  thus:  and  also  that  the  execu- 
tion thereto  annexed,  with  the  indorsement  thereon,  is  a  true  and 

9N.  Y.  Code  Civ.  Pro.,  §  944.  v.  Empire  L.  Ins.  Co.,  110  App.  Div. 

See,   also,    Merchants'    Exch.    Nat.  723,  90  N.  Y.  Supp.  496. 

Bank  v,  Cardozo,  35  N.  Y.  Super.  Ct.  10  An  assignment  of  a  foreign  judg- 

162.  ment  may  be  proven  by  the  admission 

Under  this  section,  as  amended,  the  of  tlie  execution  of  the  assignment  by 

weather  bureau  records  are  admissible  the  assignor.      Miller  v.  Doll,  54  App. 

when  certified  by  the  officer  in  charge  Div.    197,   66  N.  Y.   Supp.   650. 

of  the  place   where   they   are   taken.  H  Under  U.  S.  R.  S.,  §  905.      Sus- 

See  Bretsch  v.  Plate,  82  App.  Div.  399,  tained  by  cases  cited  in  Abb.  Tr.  Ev., 

81  N.  Y.  Supp.  808.  title  "Judgments." 

A  certificate  of  the  chief  of  the  cen-  This  mode  of  proof  is  not  exclusive 

sus  division,  "  that  the  paper  hereto  of  others.     Id.,  where  other  modes  are 

attached  is  a  statement  as  nearly  cor-  stated. 

reet  as  can  be  ascertained  from  the  12  it  is  not  necessary  that  the  clerk 

population   schedules   of   the   popula-  should   certify  in  terms  that  he  has 

tion  according  to  the  census  of  1890,"  compared  the  copy  with  the  original 

is  fatally  defective  in   form  because  on  file.    Dunstan  v.  Higgins,  138  N.  Y. 

it  is  not  a  certified  copy  of  any  paper.  70;  Lambert  v.  Hoffman,  20  Misc.  331, 

Lyman  «.  McGrievy,  25  App.  Div.  68,  45  N.  1''.  Supp.  806. 

48  N.  Y.  Supp.  1035 ;  aff'd,  159  N.  Y.  K  A    transcript    of    the    judgment 

661.  alone  is  insufficient  to  prove  the  judg- 

Censug  returns  cannot  be  admitted  ment,  the  judgment  roll  is  necessary, 

to  establish  age  of  a  person.     Maher  Lauby  v.  Gill,  42  Misc.  334,  86  N.  Y. 

Supp.  718. 
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perfect  copy  of  the  original  execution  and  indorsement  and  of  the 
whole  thereof] ,  as  the  said  judgment-roll  [and  execution]  appears 
on  record  and  on  file  in  my  office,  in  the  city  of 

Witness   my   hand   and   the   seal   of  said  court  at 
ISeal.^*]        the  city  of  ,  this  day  of  , 

19     . 

[^Signature  of], 

Clerk.i'' 
FORM  No.  1529. 
Certificate  of  judge  annexed  to  the  foregolng.is 

The  State  of  ,  1 

County  of  \^or,  First  Judi-  >ss.: 

cial  District  of  said  State],  J 

I,  P.  J.,  presiding  judge   [or,  sole  judge]  of  the  court, 

in  and  for  the  county  of  said  State  [orj  of  the  first  judi- 

cial district  of  said  State  of  ,  and  which  said  district  in- 

cludes the  county  of  J,  do  hereby  certify  that^'  [C.  K., 

whose  genuine  signature  is  annexed  to  the  above  certificate,  was, 
at  the  date  thereof,  the  clerk  of  the  court  of 

county  aforesaid;  that  the  official  acts  and  doings  of  said  clerk 
are  entitled  to  full  faith  and  credit;  and  that]  the  above  attes- 
tation is  in  due  form  of  law  and  made  by  the  proper  officer.  [If 
there  are  several  judges  of  co-ordinate  powers,  may  say:  And  I 
do  further  certify  that  there  is  no  presiding  judge,  chief  justice, 
or  presiding  magistrate  of  said  court;  that  the  same  is  composed 

If    as    a    part    of   the    record,    the  gress.      Wells,  Fargo  &  Co.  v.  Davis, 

court's  opinion  is  included,  it  must  be  10.5  N.  Y.  670. 

received  in  evidence.    Burnham  v.  Pol-  See    authorities    collected   in  Abb. 

lack,  58  App.  Div.  273,  68  N.  Y.  Supp.  Tr.  Ev. 
1007.  IT  The  judge  is  not  required  to  state 

14  It  has  been  held  that  the  seal  that  the  person  who  certifies  the  ree- 
may  be  affixed  by  merely  making  the  ord  is  the  clerk  of  the  court,  or  that 
impression  of  the  seal  on  the  paper.  the  seal  attached  by  him  is  the  seal  of 
Hunt  V.  Hunt  {N.  J.  V.  Chan.,  1887),  the  court.  Ducommun  v.  Hysinger, 
36  Alb.  L.  J.  44.     So  held,  on  general  14  111.  250. 

principles  of  modern  procedure.    Wells  s.   P.,   McQueen  v.   Farrow,  4  Mo. 

V.  Davis,   105  N.  Y.  670,   so  holding  212;  Linch  17.  McLemore,  15  Ala.  632; 

by  virtue  of   the   New  York  statute  Haynes  v.  Cowen,  15  Kan.  637;  Hor- 

(Code  Civ.  Pro.,  §  29),  which  allows  ner  v.  Spelman,  78  111.  206.  . 

this  for  court  seals.  Hence  the  clause  here  inserted  in 

15  A  prothonotary  will  be  presiuned  brackets  is  not  necessary  under  the 
to  be  the  only  clerk,  without  proof.  act  of  Congress,  but  may  aid  the  at- 
Trebilcox  v.  McAlpine,  46  Hun,  469 ;  testation  if  the  party  needs  to  rely  on 
Murphy  v.  Marseheider,  4  N.  Y.  Supp.  the  law  of  the  forum,  as  some  other 
799,  22  St.  Rep.  538.  defect  may  perhaps  require  him  to  do. 

16  Essential  under  the  act  of  Con- 
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of  justices,  all  of  wliom  liave  and  exercise  co-equal  and 

co-ordinate  powers  and  jurisdiction.^*] 

[If  the  clerk  has  certified  the  records  of  a  court  which  has 
leen  abolished,  and  its  records  transferred,  may  say:']  I  further 
certify  that  the  Court  of  Common  Pleas,  named  in  said  copy, 
has  been  abolished  by  law,  and  the  said  District  Court  established 
in  its  stead,  to  which  the  records,  proceedings  and  jurisdiction 
of  said  Court  of  Common  Pleas  are  transferred.^^ 

Given  under  my  hand  and  seal,  this  day  of 

[Seal.'] '  ,  19     .     _ 

[Signature  and  title  of  judge.]^" 

IV.     STATE  OR  TERRITORIAL  NON-JUDICIAL   EECORDS.21 

FORM  No.  1530. 

Certificate  authenticating  copy  record  of  another  State,  Territory,  etc.,  not 
pertaining  to  a  court.22 

State   of  ,  County,^^  1 

Office  of  Eecorder  of  Deeds  of  County,  J     * " 

I,  M.  'R.,  recorder  of  deeds  of  the  said  county  of  ,  do 

hereby  certify  that  I  am  the  keeper  of  the  records  and  office 
books  kept  in  the  office  of  the  recorder  of  deeds  of  said  county 
of  ,  a  public  office  of  said  State  of  ,  not  apper- 

taining to  a  court. 

I  do  further  certify  that  I  have  compared^*  the  foregoing  with 
the  original  record  of  a  deed  [or,  mortgage]  now  remaining  of 
record  in  the  office  of  said  recorder  of  deeds  of  county 

aforesaid,  in  book  of  deeds,  page  ,  and  that  the 

18  Approved  in  Slaughter  v.  Gun-  ration  of  a  foreign  corporation,  see 
ningham,  24  Ala.  260.  L.   1877,  chap.   311    (Birdseye's  Rev. 

19  Sustained  by  Capen  v.  Emery,  5  Stat.  (ed.  1901),  Vol.  I,  p.  1280); 
Meto.  436.  U.  S.  Vinegar  Co.  v.  Foehrenbach,  74 

20  A  certificate  by  the  clerk  that  the  Hun,  435,  26  N.  Y.  Supp.  632;  aif'd, 
certifying  judge  is  such  officer,  is  not  148  N.  Y.  58. 

necessary  under  the  act  of  Congress.  22  Under  U.  S.  R.  S.,  §  906.      Markoe 

Gavit  V.  Snowhill,  2  Dutch.  76.  v.  Aldrieh,  1  Abb.  Pr.  55.     This  mode 

But  such  certificate  does  no  harm,  is  not  exclusive. 

Young  V.  Chandler,   13  B.  Mon.  252.  23  Any    county   without    the    State 

And  is  usually  appended.     See  Form  where  used,  and  subject  to  the  juris- 

No.  1532.  diction  of  the  United  States. 

21  Only  such  record  as  may  be  filed  24  Failure  to  state  that  the  copy 
pursuant  to  law  is  admissible.  See  was  compared  with  the  original  makes 
Striker  v.  Striker,  31  App.  Div.  129,  the  certificate  fatally  defective  if  the 
52  N.  Y.  Supp.  729.  To  compel  amend-  authentication  is  sought  to  be  sus- 
Dient  of  such  a  record,  see  People  ex  tained  under  New  York  statutes. 
rd.  Haase  v.  German  Hospital,  8  Abb.  Nolan  v.  Nolan,  35  App.  Div.  339,  54 
N-  C.  332.  N.  Y.  Supp.  975. 

As  to  proving  certificate  of  incorpo- 
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foregoing  is  a  correct  transcript  therefrom,  and  of  the  whole  of 
such  original.^^ 

[//  the  officer  has  no  seal  of  office,  add:~\  I  do  further  certify 
that  I,  as  such  recorder  of  deeds,  have  no  seal  of  office  and  that 
there  is  no  se'al  of  said  office.^^ 

Ik  testimony  -whereof  I  have  hereunto  subscribed 
my  name  [if  he  has  seal,  add:  and  affix  the  seal 
of  my  office],   at  ,   in  said  county,  this 

day  of  ,  19     . 

[Signature  o/]. 
Recorder  of  Deeds  of  County. 

FORM  No.  1531. 

Certificate  of  presiding  justice,  governor,  or  secretary  of  State,  etc.,27  to  be 
annexed  to  the  above. 

State  op  ,  >         1       . 

Office    of     [Secretary    of    State],/ 

I,  C.  S.,  Secretary  of  State  [or,  Governor]  of  the  said  State 
of  ,  do  hereby  certify  that  the  above-named  M.  'N.  is, 

and  has  been  during  the  year  19     ,  the  [recorder  of  deeds]  of 
county,  in  said  State  of  ,  and  the  keeper  of  the 

records  and  office  books  kept  in  the  office  of  the  recorder  of 
deeds  of  said  county  of  ,  ,  a  public  office  not  appertaining 
to  a  court.^* 

[I  do  further  certify  that  there  is  no  seal  of  said  ofBce  of 
recorder  of  deeds,  and  that  said  recorder  of  deeds  has  no  seal  of 
office  or  official  seal.] 

I  do  further  certify  that  the  foregoing  attestation  by  said  M. 
]Sr.  is  in  due  form,  and  by  the  proper  officer. 

Ikt    testimony    whereof  I  hereunto  set  my  hand, 
[Seal.']         and  affix  [the  great  seal  of  said  State^^  of  ] 

at  ,  this  day  of  ,  19    . 

[Signature  of], 
Secretary  of  State. 

25'  If  the  certificate  is  of  an  original  of  the  county,  parish,  or  district  in 

paper,  certify  that  he  is  the  officer  in  which  the  record  office  is  kept,  or  the 

nhose  custody  the  paper  is  required  to  governor   or   secretary  of   State,  the 

be  by  the  laws  of  the  State,  and  affix  chancellor    or    keeper    of    the   great 

seal,  if  any.      Code  Civ.  Pro.,  §  958.  seal    of  the    State,   or   Territory,  or 

26  This    is    not    perhaps    essential ;  county. 

and  where  the  office  is  one  which  in  28  If  the  certificate  is  by  the  pre- 

this  State  has  no  seal,  our  courts  will  siding  justice,  add  here:     And  that 

presume   that  no   seal   existed   there.  said  office  is  kept  within  the  county 

Waterville  Mfg.  Co.  v.  Brown,  9  How.  [or,  parish  —  or,  district,  desiffnoto? 

Pr.  27.  it]  of  which  I  am  presiding  justice. 

27  May  be  by  the  presiding  justice  29  If  the  certificate  is  by  the  pre- 
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FORM  No.  1532. 

Certificate  by   clerk  to  authority  of  presiding  justice  who  has  ceitified  a 
non-judicial  record.30 

State  of  '  V    •  • 

County  of  ,    J     " 

I,  0.  K.,   clerk    \_or,   prothonotary]^^  of  the  court  of 

,  of  which  M.  ]Sr.,  above  named,  is  presiding  justice, 
hereby  certify  that  said  court  is  a  court  of  record;  that  C.  S., 
whose  name  is  subscribed  to  the  foregoing  certificate,  was  at  the 
time  of  making  the  same  the  presiding  justice  of  said  court,  duly 
elected  [^or,  commissioned],  and  qualified  as  such;  and  that  [I 
am  well  acquainted  with  the  handwriting  of  such  judge,  and 
verilv  believe]  his  signature  to  the  same  is  genuine. 
[Seal.'] 

In    testimony    whereof    I    have    hereunto    set    my 
hand  and  affixed  the  seal  of  said  court,  at  , 

this  day  of  ,  19     . 

[Signature  of~\, 

Clerk. 
FORM  No.  1533. 

Exemplification32  of  record  of  conveyance.ss 

State  of 
County  of  , 

I  hereby  certify  that  amongst  the  records  in  my  office  and 
custody  as  recorder  of  deeds  in  and  for  the  county  above  named, 
appears  the  following : 

[Here  take  in  a  complete  duplicate  of  the  record  with  its  title, 
authentication,  incidental  memoranda,  etc.,  etc.] 

And  I,  M.  N.,  recorder  of  deeds  in  and  for  said  county,  do 
hereby  further  certify  that  I  have  compared  the  foregoing  with 
the  original  record,  and  that  the  same  is  a  true  and  correct  copy 
of  the  said  [deed  of  assignment  of  J.  E.  H.  and  wife  to  T.  D. 
E.],  and  of  the  whole  thereof,  and  a  full  exemplification  of  the 

siding  justice  or  magistrate  without  32  Por  the   distinction  between  ex- 

seal  of  office,  no  seal  will  be  attached.      emplification  and  certified  copy,   see 

30  U.  S.  R.  S.,  §  906.  Vol.  I,  p.  47. 

The  absence  of  this  certificate  ren-  A  certified  copy  of  an  entire  recoriji 

ders  the  previous  certificates  fatally  is  often  called  an  exemplification,  the 

defective  under  United  States  statute.  distinction  now   being  formal   where 

Nolan  V.  Nolan,  35  App.  Div.  339,  54  the  copy  is  entire. 
N.  Y.  Supp.  975.  33  This    Form    is    available    under 

31  Sufficient  without  showing  what  N.  Y.  Code  Civ.  Pro.,  §  947,  on  show- 
such  office  is.  Trebilcox  v.  MoAl-  ing  that  the  original  cannot  be  pro- 
pine,  46  Hun,  469.  duced. 
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record  of  the  same  as  tlie  same  remains  of  record  in  my  said 
office. 

[5'eaZ.] 

In    testimony    wherof    I    have    hereunto    set   my 
hand   and   affixed  the  seal   of  my  said  office,   at 
,  this  day  of-  ,  19     . 

[^Signature  and  title.] 

[If  under  U.  8.  B.  8.,  §  406,  must  append  certificate  of  judge 
or  other  official;  see  Form  1531.] 

V.     STATUTES  34   OF   SISTER   STATE,   TERRITORY,   ETC. 

FORM  No.  1534. 

Certificate  authenticating  a  law  of  another  State.35 

Office    of    Secretary    of     State, 


State  of  j         >         i     ' 

I,  C.  D.,  Secretary  of  State  of  the  said  State  of  ,  do 

hereby   certify   that   I   have   compared   the   foregoing  with  the 
original  law  or  statute  of  said  State,  now  remaining  on  file  and- 
of  record  in  my  office ;    and  that  the  same  is  a  correct  transcript 
therefrom,  and  of  the  whole     of  such  original.      I  do  further 
certify  that  siich  law  or  statute  was  duly  enacted  on  the 
day  of  ,  19     ,  and  took  effect  on  ilie  day  of  , 

19      ',  \_if  effect  was  conditioned  on  promulgation^  add:  and  was, 
in  pursuance  of  section  thereof,   duly  published  in  The 

,  and  The  ,  prior  to  the  day  of  , 

19         ]  and  that  such  law  or  statute  was,  on  the  said  day 

of  ,  and  has  ever  since  been,  and  now  is,  in  full  force 

and  effect  in  said  State  of  ,  as  one  of  the  laws  or  statutes 

of  said  State. 
[SeaV^I 

In  witness  whereof  I  have  hereunto  set  my  hand 
and  affixed  the  great  seal  of  said  State,  at  , 
this  day  of  ,  19     . 

[Signature  of], 
Secretary  of  State. 

^  34  Includes  private  acts.     Persse  &  the  authority  of  the  State  or  foreign 

%rooks  Paper  Co.  v.  Willett,  19  Abb.  country.      See  Abb.   Tr.  Ev.;   N.  Y. 

Pr.   416;    Succession  of  Rice,  21   La.  Code   Civ.   Pro.,    §   942;    Cong.  Unit. 

Ann.  614.  Soc.   v.   Hale,   29   App.   Div.  396,  51 

avTJnder  U.  S.  R.  S.,  §  905.      This  N.  Y.  Supp.  704. 

mode  is  not  exclusive;  the  more  usual  36  It  must   be   the  great  seal;  the 

mode  is  the  production  of  the  printed  seal  of  the  Secretary  of  State  is  m- 

volunie,  purporting  to  be  published  by  sufficient.   Sisk  v.  Woodruff,  15  111.  18. 
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VI.— JUDICIAL  RECORD  OF  FOREIGN  COUNTRY. 

FORM  No.  1535. 

Authentication  of  judgment-roll  of  court  of  foreign  country.37 

I  certify  that  the  foregoing  are  true  copies  of  the  records  filed 
in  the   [Central  Office  of  the  Supreme  Court  of  Judicature  in 
England],  and  legally  kept  in  the  custody  of  the  masters  of  the 
said  court,  and  the  -whole  of  such  records. 
[Dated.']  [Signature.] 

[Official  title,  as:  Head  Clerk  in  the  Writ, 
Appearance,  and  Judgment  Department,  Cen- 
tral Office.] 

This  is  to  certify  that  the  above  [name]  is  the  officer  in  charge 
of  the  documents  filed  in  the  [Central  Office  of  the  Supreme 
Court  of  Judicature  in  England],  on  vs^hich  file  are  the  documents 
of  which  the  above  are  certified  to  be  true  copies,  and  that  he  is 
the  proper  officer  to  testify  to  the  correctness  of  such  copies. 

[Date.]  [Signature.] 

[Official  title,  as:  One  of  the  Masters  of  the 
Supreme  Court  of  Judicature,  having  the 
superintendence  and  control  of  the  Central 
Office  of  the  Court.] 

I,  [the  Eight  Honorable  John,  Duke,  Baron  Coleridge,  Lord 
Chief  Justice  of  England,]  hereby  certify  that  the  above  [name] 
is  a  master  of  the  High  Court,  and  one  of  the  legal  custodians 
of  the  records  of  such  court,  and  that  the  above  signature  [name] 
is  in  the  proper  handwriting  of  the  said  master. 

[Seal  of  the  Supreme  Court  [Coleridge,  L.  C.  J.] 

of  Judicature,  England.] 

I,  [the  Eight  Honorable  Stanley,  Baron  Halsbury,  Lord  High 
Chancellor  of  Great  Britain,  Keeper  of  the  Great  Seal  thereof,] 
do  hereby  certify  that  the  within  signature  ["  Coleridge,  L.  C. 
J."]  is  of  the  proper  handwriting  of  the  [Eight  Honorable  John, 
Duke,   Baron   Coleridge,    Lord    Chief   Justice   of   England,    the 

37  Under  N.  Y.  Code  Civ.  Pro.,  §  952.  The  record  may  also  be  proven  by  a 

The  above  form  of  certification   was  sworu  copy.      Code  Civ.  Pro.,  §   953. 

sustained  in  Dunstan  v.  Higgins,  138  As   to   certifieation   of   non-judicial 

N.  Y.  70,  where  the  English  judgment  record  from  foreign  country,  "see  Code 

was  held  to  be  conclusive.  Civ.  Pro.,  §  956. 
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President  of  the  Queen's  Bench  Division  of  the  Supreme  Court 
of  Judicature,]  and  that  the  said  court  is  duly  constituted  ami 
has  jurisdiction  in  all  actions,  matters  and  proceedings  in  the 
said  Division. 

In  witness  vyhereof,  I  have  hereunto  set  my  hand  and  caused 
the  Great  Seal  to  be  affixed  at  Westminster  this  dav  of 

,  19     . 

[Great  Seal.'].  [Halsbury,  C] 
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CHAPTEE  XIV. 

TRIAL  AND  JUDGMENT. 

Aeticle        I.  Changing  place  of  trial. 

II.  Judgment  by  default,  or  failure  to  enter  appearance,  or 

TO   PLEAD. 

III.  Trial  of  issues  of  law  [demurrer]. 

IV.  Proceedings  in  case  of  trial  by  jury. 
V.  Trial  by  the  court. 

VI.  Tkial  by  referee. 

VII.  Statements  of  relief  appropriate  to  various  special  cases. 
VIII.  Proceedings  in  peculiar  actions. 
IX.  Amending  or  confirming  judgment,  and  limiting  time  to 

REVIEW,  etc. 

X.  Vacating  or  opening  judgment. 
XI.  Further  directions. 
XII.  Assignment,  set-off,  discharge  and  satisfaction. 


ARTICLE  I. 

Changing  Place  of  Teiax. 

EORMS. 

I.    From  an  improper  to  a  proper  1545.  Affidavit    to    change    place    of 

county.  trial  for  convenience  of  vii- 

1536.  Demand  for  change.  nesses. 

1537.  Consent  to  change  place  of  trial.  1546.  Order  to  show  cause  why  place 

1538.  Order   changing   place   of   trial  of  trial  should  not  Ije  changed, 

by  consent.  with  stay  meanwlnle. 

1539.  Affidavit    to    move    to    change      1547.  Affidavit  to  oppose  change. 

place     of     trial     to     proper  1548.  Order  changing  platie  of  trial, 

county.  1549.  Order    that    cause    in    inferior 
1540-1542.  Statements  suitable  to  in-  local  court  of  record  be  tried 

sert  in  foregoing  Form.  at  circuit  in  another  county. 

1543.  Notice    of    motion    to    change 

place  of  trial.  III.    Change  bt  consent. 

1550.  Stipulation  to  change  place  of 
II.    Change  on   discretionary  trial;  without  prejudice. 

grounds.  rv.   Removal  of  cause  to  Supreme 

1544.  Affidavit    to    move    to    change  Court  for  purpose  of  chang- 

place  of  trial  because  impar-  ing  place  of  trial. 

tial  trial  cannot  be  had.  [See  list  of  Forms,  p.  1738.] 
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I.     FKOM   AN    IMPROPER   TO    THE    PROPER    COUlWY.l 

FORM  No.  1536. 

Demand  for  change.^ 

{Title  of  court  and  cause.'] 

I  hereby  demand  that  the  place  of  trial  of  this  cause  be  changed 
to  the  proper  county,  viz.,  the  county  of  ? 

{Date.}  [Signature  and  office  address  of], 

{Address]   To  ,  Attorney  for  defendant.* 

Attorney  for  plaintiff. 


1  This  motion  is  matter  of  right. 
Veeder  v.  Baker,  83  N.  Y.  156;  Klei- 
ners V.  Loeb,  64  Wis.  343,  25  N.  W. 
Rep.  216.  See,  also,  an  extended  note 
in  74  Am.  Dec.  241.  It  cannot  be  op- 
posed on  the  ground  of  convenience  of 
witnesses,  but  plaintiff  must  make  a 
subsequent  motion  for  a  change  back 
to  original  county  on  that  ground. 
See  note  11  to  Form  1539.  A  sub- 
stituted defendant  may  move.  How- 
ell V.  Stetefeldt  Furnace  Co.,  69  Cal. 
153,  10  Pac.  Rep.  390. 

If  defendant  does  not' move,  the  ac- 
tion, if  transitory,  cannot  be  stricken 
from  the  calendar  by  the  trial  judge 
when  it  appears  that  both  parties 
reside  in  another  county.  Phillips  v. 
Tietjan,  108  App.  Div.  9,  95  N.  Y. 
Supp.  469. 

As  to  evasion  by  removal  to  United 
States  court,  see  35  Alb.  L.  J.  46,  and 
Vol.  I,  p.  792.  As  to  amending  com- 
plaint to  change  place  of  trial,  see 
p.  1382  of  this  volume;  Rector  v.  Ridg- 
wood  Ice  Co.,  38  Hun,  293;  aff'd, 
without  opinion,  101  N.  Y.  656 ;  Moul- 
ton  V.  Beecher,  1  Abb.  N.  C.  193,  235; 
Moss  V.  Gilbert,  18  id.  202;  Faherty 
V.  Schuyler  Steam  Towboat  Line,  43 
Hun,  432. 

If  the  summons  and  complaint  name 
different  counties,  the  complaint  con- 
trols. Rector  v.  Ridgwood  Ice  Co., 
supra;  Fisher  v.  Ogden,  12  App.  Div. 
602,  43  N.  Y.  Supp.  Ill;  Tolhurst  v. 


Howard,  94  App.  Div.  439,  88  N.  Y. 
Supp.  235. 

2  The  service  of  this  demand  is  an 
essential  prerequisite  to  a  motion. 
N.  Y.  Code  Civ.  Pro.,  §  986;  Vermont 
Central  R.  R.  Co.  v.  Northern  R.  E. 
Co.,  6  How.  Pr.  106.  It  must  be 
served  with  or  after  appearance  and 
with  or  before  the  answer.  Van  Dyck 
V.  McQuade,  18  Hun,  376;  s.  v.,  Levy 
V.  Goldberg,  40  Wis.  308;  Gill  v. 
Bradley,  21  Minn.  15.  Or  with  tlie 
amended  answer,  served  within  the 
time  to  amend  as  of  course.  Penni- 
man  v.  Fuller,  etc.,  Co.,  133  N.  Y. 
442;  Harmon  V.  Van  Ness,  56  App. 
Div.  163,  67  N.  Y.  Supp.  561.  And 
the  fact  that  a  prior  demand  was 
served  with  the  original  answer  and 
no  motion  made,  does  not  affect.  Har- 
mon V.  Van  Ness,  supra.  Service  on 
same  day,  though  after  answer  served, 
is  timely.  Ganz  v.  Ed.  Elec.  111.  Co., 
79  Hun,  409,  29  N.  Y.  Supp.  810.  If 
default  is  made  in  serving  the  answer, 
and  is  thereafter  opened,  defendant 
cannot  serve  the  demand  with  the  an- 
swer. Spaulding  v.  Am.  Wood  Board 
Co.,  5  App.  Div.  621,  39  N.  Y.  Supp. 
203. 

3  A  demand  designating  another 
than  the  proper  county  is  nugatory. 
Beardsley  v.  Dickerson,  4  How.  Pr.  81. 

4  On  a  demand  by  one  of  several 
defendants  being  refused,  all  of  the 
several  defendants  may  move.  Sher- 
man V.  Gregory,  42  How.  Pr.  481. 
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FORM  No.  1537. 
Consent  to  change  place  of  trial.B 
[Title  of  court  and  cause.] 

I  hereby  consent  that  the  place  of  trial  of  this  cause  be  changed 
from  the  county  of  to  the  county  of  ;  and  that  an 

order  to  that  effect  may  be  entered  without  further  notice. 

[Sigrij  date  J  and  address,  as  above.] 

FORM  No.  1538. 
Order  changing  place  of  trial  by  consent.^ 

At  a  Special  Term  \_etc.,  as  in 
Form  820,  p.  1174]. 
[Title  of  cav^e.] 

Upon  reading  and  filing  the  annexed  consent,  and  on  motion 
of  Z.  T.,  attorney  for  defendant: 

Oedeeed,  that  the  place  of  trial  of  this  cause  be,  and  the  same 
hereby  is  changed  from  the  county  of  to  the  county 

of  ,  the  latter  being  the  proper  county. 

Enter:''  [signature  of  judge  hy  initials  of  name  and  title], 

FORM  No.  1539. 
Affidavit  to  move  to  change  place  of  trial  to  proper  county .8 

[Title  of  court  and  cause.] 

[Yenue.] 

Y.  Z.,  being  duly  sworn,  says : 

I.  That  he  is  the  defendant®  above  named. 

II.  That  the  sunmions  and  complaint  were  served  on  this  de- 
fendant on  the  day  of  ,  19      ;  *  and  that  before 

6IN.  Y.  Code  Civ.  Pro.,  §  986.    Must  still  within  the  power  of  the  court,  in 

be  served,  if  at  all,  within  five  days  furtherance  of  justice.     MoConihe  v. 

lifter  demand.  Palmer,  76  Hun,  116,  27  N.  Y.  Supp. 

Unless   the    demand    is    served    by  832. 

mail,    in   which    event    the    time    is  9  Let  defendant  make  the  affidavit 

doubled.     Lesser  v.  Williams,  5  N.  Y.  if  practicable.     Johnson  v.  Lynch,  15 

6upp.  97;  aff'd,  119  N.  Y.  639.  How.    Pr.    199.       If   by   attorney   or 

6  See,  also.  Form  1550.  agent,  state  reasons.     Brittan  v.  Pea- 

■?  Enter  in  original  county.  body,  4  Hill,  61. 

*  N.  Y.  Code  Civ.  Pro.,  §  986.    This  If  the  party  is  a  corporation,  any 

motion  must  be  made  within  fifteen  recognized  officer  may  make  the  affi- 

days  after  demand.     Or,  thirty  days,  davit.     Commercial  Ins.  Co.  v.  Mehl- 

,  if  the  demand  was   served  by   mail.  man,  48  111.  313.      So  may  an  agent 

Binder  v.  Met.  St.  Ry.  Co.,  68  App.  whose  duties  include  the  controversy 

Div.  281,  74  N.  Y.  Supp.  54.     After  in  question.      Jones  v.  Chicago,  etc., 

that  time  has  passed  it  is  not  matter  R.  R.  Co.,  3C  loAva,  68. 

of   right   (Duehe    v.    Buffalo    Grape  If  the  party  is  an  infant  the  guar- 

Sugar  Co.,  11  Abb.  N.  C.  233),  but  is  dian  ad  litem  may  make  it. 
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answering,  this  deponent  caused  an  appearance  to  be  entered 
and  the  annexed  demand  in  writing  to  be  served  [or,  that  with 
his  answer^"  deponent  caused  the  annexed  demand  in  -writing  to 
be  served]  on  the  attorneys  for  the  plaintiff  on  the  day  of 

,19  ,  as  appears  by  the  admission  of  service  thereon; 
and  that  the  plaintiif's  attorney  has  not  consented  [or,  did  not 
within  five  days  thereinafter  serve  a  consent]  to  change  the  place 
of  trial,  as  appears  by  the  annexed  afiidavit  of  A.  T.,  deponent's 
attorney. 

III.    [Here  state  ground  of  rigid  to  change j  see  next  Forms}^] 

TV.  [If  stay  or  extension  is  aslced,  or  order  to  shov  cause,  state 
condition  of  the  cause,  see  p.  1172.  And  if  extension  is  ashed, 
state  as  to  previous  extensions.^ 

V.  [If  stay  or  extension  is  aslced,  add  oath  to  merits^^  as  in 
Form  No.  1604,  p.  1784.] 

[Jurat.  J  [Signature.  ] 

[Notice  of  motion,  or  order  to  shorn  cause;  see  Forms  Nos. 
1543  or  1546.] 


Forms  Nos.  1540-1542.—  STATEMENTS  SUITABLE  TO  INSERT  IN  FORE- 
GOING FORM. 

FORM  No.  1540. 
Non-residence.13 

That  the  defendant  at  the  time  of  the  commencement  of  this 
action  resided,  and  now  resides  at  street,  in  the  city  of 

,  in  the  county  of  ,  in  this  State.     And  that 

the  plaintiff  is  a  non-resident  of  this  State  and  resides  in 

10  See  note  2  to  Form  1536.  sent  the  oath  to  merits,  though  it  may 

11  If  this  motion  is  seasonably  made  not  be  essential.  See  Packard  v.  Hes- 
it  cannot  be  opposed  on  grounds  of  terberg,  48  Misc.  30,  96  N.  Y.  Supp. 
impartial  trial  or  convenience  of  wit-  72.  If  a  verified  answer  has  been  in- 
nesses.  Acker  v.  Leland,  96  N.  Y.  terposed,  setting  up  affirmative  facts, 
383 ;  Sylvester  v.  Lewis,  55  App.  Div.  no  affidavit  of  merits  will  be  required. 
470,  67  N.  Y.  Supp.  176.  The  motion  Iron  Nat.  Bank  v.  Dolge,  46  App.  Biv. 
should  be  granted,  and  plaintiff  make  327,  61  N.  Y.  Supp.  680. 

a    subsequent   motion   to   change   the  13  The   word    "  residence,"   as  here 

place   of   trial   back    to   tne   original  used,  means  a  permanent  residence,  as 

county.     Id.     Nor  can  a  cross-motion  distinguished   from   a  mere  stopping , 

on  those  grounds  be  made  till  after  place  for  the  transaction  of  business 

issue.      Bonnell   v.   Esterly,   30   Wis.  or  pleasure.     Washington  v.  Thomas, 

549.  103   App.  Div.  423.  92  N.  Y.  Supp. 

12  If  motion  is  made  before  issue  994.  Compare  Bisehoff  v.  Bischoff,  88 
joined,  the  better  practice  is  to  pre-  App.  Div.  126,  85  N.  Y.  Supp.  81. 
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[show  deponent's  means  of  hnowledge ;  or  his  information,  dis- 
closing sources.^* 

FORM  No.  1541. 

Corporation.15 

That  as  appears  from  the  allegations  of  the  complaint,  plain- 
tiff is  a  foreign  corporation,  created  by  or  under  the  laws  of  the 
State  of  ,    and  is   engaged  in  business   at  ,   in 

that  State,  where  its  principal  office  is  located. 

FORM  No.  1542. 
Local  action.16 

That  the  action  is  brought  \_state  subject  of  action;  for  instance, 
thus:]  by  the  plaintiff  as  owner  of  certain  real  estate  situate  in 
the  village  of  ,  and  county  of  ,  to  restrain  this 

defendant  from  erecting  a  bridge  across  a  highway  in  said  village, 
and  thereby  connecting  certain  buildings  owned  and  occupied  by 
said  defendant  as  a  hotel,  situate  upon  the  real  estate  of  defendant, 
and  situate  on  each  side  of  said  highway,  and  is  for  the  de- 
termination of  the  rights  of  the  respective  parties  in  and  to  such 
highway,  and  the  extent  of  their  interest  in  the  real  estate  consti- 
tuting said  highway,  and  adjacent  thereto,  as  by  reference  to 
said  complaint  will  more  fully  appear. 

1*  zVUegations  as  to  plaintiff's  resi-  brought  in  the  county  where  the  city 
dence  may  be  set  forth  on  informa-  is  located.  Cznamowsky  v.  Eocliester, 
tion  and  belief,  if  the  sources  are  55  App.  Div.  388,  66  N.  Y.  Supp.  931. 
stated.  And  they  will  prevail  over  is  Barnes  r.  Earnhardt,  102  App. 
evasive  denials  or  statements  by  the  Div.  424,  92  N.  Y.  Supp.  459;  Liteh- 
plaintiff  or  his  attorney.  See  Boyle  field  v.  Inter.  Paper  Co.,  41  App.  Div. 
V.  Standard  Oil  Co.,  102  App.  Div.  446,  58  N.  Y.  Supp.  856;  Leland  v. 
C22,  92  N.  Y.  Supp.  677.  Hathorn,  42  N.  Y.  547 ;  Roche  v.  Mar- 
is A  foreign  corporation  is  a  non-  vin,  92  id.  398 ;  Acker  v.  Leland,  96  id. 
resident  Within  the  statute.  A  do-  383;  Wyatt  v.  Brooks,  42  Hun,  602; 
mestic  corporation  is  a  resident  of  the  Moss  v.' Gilbert,  18  Abb.  N.  C.  202; 
county  wherein  its  principal  place  of  Yates  County  Nat.  Bank  of  Penn  Yan 
business  is  located,  unless  it  is  a  rail-  v.  Blake,  43  Hun,  162;  N.  Y.  Code 
road"  corporation  with  lines  extending  Civ.  Pro.,  §  982.  As  to  penal  actions, 
into  different  counties.  As  to  foreign  see  Ithaca  Fire  Dept.  v.  Beecher,  99 
corporations,  see  International  Life  N.  Y.  429 ;  Leonard  v.  Ehrich,  40  Hun, 
Assur.  Co.  V.  Sweetland,  14  Abb.  Pr.  460;  Taylor  v.  Attrill,  31  id.  132. 
240.  See,  also,  note  in  8  Anno.  Cas.  Action  against  director  of  corporation 
261.  As  to  domestic  corporation,  see  for  false  report  is  no  longer  penal. 
Speare  v.  Troy  Laundry  Mach.  Co.,  44  Hutchinson  v.  Young,  80  App.  Div. 
^pp.  Div.  389,  60  N.  Y.  Supp.  1080;  246,  80  N.  Y.  Supp.  259. 
iDuche  V.  Buffalo  Grape  Sugar  Co.,  11  If  an  action  is  begun  in  a  Justice's 
lAbb.  N.  C.  233.  As  to  railroad  cor-  Court,  and  discontinued  upon  the  title 
poration,  having  its  line  in  different  to  realty  coming  into  question,  the 
counties,  see  Poland  v.  United  Trac-  new  action,  under  Code  Civ.  Pro., 
tion  Co.,  88  App.  Div.  281,  85  N.  Y.  §  2953,  begun  in  that  county  cannot 
°?PP-  7;  aff'd,  on  opinion  below,  177  be  removed  as  matter  of  right;  al- 
A  ^^^.'  though  the  real  property  lies  in  an- 
An  action  against  a  city  of  the  other  county.  Eaton  v.  Hall,  78  App, 
second  class  must,   if  transitory,  fco  Div.  542,  79  N.  Y.  Supp.  887. 
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FORM  No.  1543. 
Notice  of  motion  to  change  place  of  tiial.iT 

[Title  of  court  and  action.] 

Please  take  notice,  that  on  the  annexed  affidavits  of  Y.  Z.,  the 
defendant,   and  B.   X.,   his   attorney,   verified  the  day  of 

,  19  ,  and  upon  the  complaint  [or,  the  pleadings]  in  this 
action,  and  the  demand  to  change  the  place  of  trial  heretofore 
served  on  you,  the  undersigned  vi^ill  move  this  court,  at  a  Special 
Term  thereof  to  be  held  at^*  ,  on  the         day  of  , 

19     ,  at  o'clock  in  the  forenoon  of  said  day,  that  the  place 

of  trial  in  this  action  be  changed  from  the  county  of  to 

the  proper  county,  viz.,  the  county  of  [designating  it], 

and  for  such  other  and  further  relief  as  may  be  just,^^  with  the 
costs  of  this  motion.^" 

[Date.]  [Signature  and  office  address  of], 

[Address]  To  Defendant's  attoroey. 

Plaintiff's  attorney. 

[Also  to  co-defendants  not  joining.] 

[For  affidiavit  to  oppose,  see  Form  1547;    order,   see  Form, 
1548.] 

17  Motion  is  necessary  to  enforce  the  ory,  42  How.  Pr.  481).    If  the  action 

demand,  if  consent  be  not  given.    Ver-  be  in  form  against  several,  and  process 

mont  Central  R.  R.  Co.  v.  Northern  has  been  served  upon  part  only,  the 

R.  R.  Co.,  6  How.  Pr.  106.      See  note  motion  may  be  made  by  the  latter. 

2  to  Form  1539,  as  to  time  to  make  Brittan  v.  Peabody,  4  Hill,  61,  note, 

motion.  subd  2. 

If  the  motion  is  based  on  the  ground  Where  all  do  not  unite,  notice  of 

that    the    county   named    is    not    the  the  motion  should  be  given  to  those 

proper  county,  a  defendant  may  move  who  do  not.    Sherman  v.  Adiron.  K.  R. 

without  notice  to  a  co-defendant  who  Co.,  92  Hun,  39,  36  N.  Y.  Snpp-  692; 

has  not  appeared.     North  Shore  Ind.  Mairs  v.   Remsen,   3   Code  Rep.  138. 

Co.  V.  Randall,  108  App.  Div.  232,  95  The  motion  may  stand  over  to  allow 

N.  Y.  Supp.  758.  such  notice  to  be  given.     Id. 

If  the  application  is  on  a  discre-  18  As  to  place  of  moving,  see  Form 

tionary   ground,    all    the    defendants  1546,  note  42,  and  Vol.  I,  p.  101,  etc. 

should  unite  in  making  the  motion  19  See  Vol.  I,  p.  151. 

( Sailly  V.  Hutton,  6  Wend.  508 ;  Legg  20  If  a  notice  of  motion  to  change 

V.  Dorsheim,  19  id.  700),  or  consent  venue  on  discretionary  grounds  asks 

to  the  change  unless  good  reason  is  for  costs  absolutely,  on  granting  it, 

shown   for   their  not   joining    (Berg-  costs  will  be  allowed  plaintiff  for  ap- 

man  v.  Noble,  10  Civ.  Pro.  Rep.  190),  pearing    merely    to    object   to   costs. 

as  for  instance,  that  those  who  do  not  Phelps   v.   Wasson,  2  How.  Pr.  126. 

join  have  suffered  a  default  (Chace  v.  But  this  rule  should  not  apply  after 

Benham,    12   Wend.   200;    Welling  v.  demand     disregarded,    and    plaintiff 

Sweet,    1    How.    Pr.    156),   or   unless  should  be  charged  with  costs.    Hub- 

their  liability  is  several  as  in  the  case  bard  v.  Nat.  Prot.  Ins.  Co.,  11  How. 

of  maker  and  indorser,  in  which  case  Pr.   149. 
either  may  move    (Sherman  v.  Greg- 
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11.— CHANGE  ON  DISCRETIONARY  GROUNDS.21 

FORM  No.  1544. 

Affidavit  to  move  to  change  place  of  trial  because  impartial  trial  cannot 

be  liaa.22 

[As  in  Form  1539  to  the  *.] 

III.  That  this  action  is  brought  to  recover  [here  state  the 
nature  of  the  cause  of  action,  e.  g.  .•]  damages  for  an  alleged  libel 
upon  the  plaintiff,  published  in  the  ,  and  at  , 

in  the  county  of  M.,  of  which  the  defendant  is  charged  with  being 
the  author. 

rV".  That  an  impartial  trial  cannot  be  had  in  the  county  of 
M.,  the  county  designated  in  the  complaint  as  the  place  of  trial 
of  this  action,  as  this  deponent  verily  believes,  the  grounds  of 
which  belief  are  as  follows  [setting  forth  in  detail  the  circum- 
stances, with  corroborating  affidavits'].''^ 

Y.  [If  stay  or  extension  is  asked,  or  order,  to  show  cause,  state 
condition  of  the  cause,  see  p.  1172  ;  and  if- stay  is  ashed,  show  dili- 
gence f^  and  if  extension  is  ashed,  state  as  to  -previous  extensions.'] 

VI.  [Add  oath  to  merits;  ^  see  p.  1741,  Form  1554.] 

[Jurat.]  [Signature.] 


21  Under  the  discretionary  power 
conferred  by  N.  Y.  Code  Civ.  Pro., 
§  987,  to  change  the  place  of  trial  in 
order  to  secure  impartial  trial,  the 
convenience  of  witnesses  or  the  ends 
of  justice,  the  court  may  send  the 
cause  to  a  county  which  under  tlie 
previous  provisions  of  the  statute 
would  not  be  the  proper  county.  Her- 
bert V.  Griffith,  2  App.  Div.  566,  37 
N.  Y.  Supp.  109S;  Hausmann  v. 
Moore,  7  App.  Div.  459,  39  N.  Y. 
Supp.  1089;  Gorman  v.  South  Boston 
Iron  Co.,  32  Hun,  71. 

22  N.  Y.  Code  Civ.  Pro.,  §  987,  subd. 
2.  See  Moulton  v.  Beecher,  1  Abb. 
N.  C.  193;  Stoddard  v.  D.  &  H.  R.  R. 
Co;,  42  N.  Y.  St.  Rep.  73,  16  N.  Y. 
Shpp.  021 ;  Weiant  v.  Rockland,  etc., 
Eock  Co.,  74  App.  Div.  24,  76  N.  Y. 
Slipp.  699,  11  Anno.  Cas.  113.  See, 
as  to  rulings  in  criminal  cases.  People 
V.Jackson,  114  App.  Div.  697;  People 
t.  Georger,  109  App.  Div.  Ill,  95  N.  Y. 
bipp.  790;  People  v.  Diamond,  36 
Misc.  71,  72  N.  Y.  Supp.  179. 

109 


23  Tlie  affidavit  should  state  in  de- 
tail facts  and  circumstances  which 
induce  the  belief  tliat  an  impartial 
trial  cannot  be  had,  in  order  that  the 
court  may  judge  whether  the  belief  is 
well  founded;  it  is  not  enough  to  pre- 
sent the  affidavits  of  individuals,  how- 
ever respectable,  to  their  belief  that 
an  impartial  trial  cannot  be  had. 
Archer  v.  Mcllvray,  86  App.  Div.  512, 
83  N.  Y.  Supp.  727;  Bowman  v.  Ely, 
2  Wend.  250;  People  v.  Bodine,  7 
Hill,  147 ;  People  v.  Vermilyea,  7  Cow. 
108,  137;  Scott  v.  Gibbs,  2  Johns.  Cas. 
116.  Contra,  Taylor  v.  Gardiner,  11 
R.  I.  182. 

A  boast  by  one  of  the  parties,  or  his 
agent,  may  be  considered.  Tuomey  r. 
Kingsford,  68  App.  Div.  180,  74  N.  Y. 
Supp.  13. 

It  is  not  now  required  that  an 
actual  effort  should,  be  first  made  to 
impanel  a  jury.  See  cases  in  note 
22,  supra. 

24  If  stay  is  asked,  the  papers  must 
show  that  the  defendant  has  used  due 
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FORM  No.  1545. 
Affidavit  to  change  place  of  tiial  for  convenience  of  witnes8es.26 
{Title  of  court  and  action.] 
[Venue.] 
Y.  Z.,  being  duly  sworn,  says: 

I.  That  he  is  the  defendant  \_or,  the  attorney^''  for  the  defend- 
ant] above  named. 

II.  That  the  summons  and  complaint  in  this  action  were  served 
on  this  defendant  on  the  day  of  ,  19  ;  and  that 
issue  was  joined  herein  by  the  service  of  this  defendant's  answer 
\_or,  by  the  service  of  the  plaintiff's  reply],  on  the  day  of 

,  19     . 

III.  [State  place  where  cause  of  action'^  arose,  as  thus:]  That 
this  action  is  brought  to  recover  for  iron  sold  and  delivered  by 
the  plaintiff  to  the  defendant;  and  the  defense  is  a  breach  of 


diligence  in  preparing  the  motion  for 
the  earliest  practicable  day  after  issue 
joined.     N.  Y.  Gen.  Rule  No.  48. 

Unfavorable  press  comments  are  not 
necessarily  suflBcient,  even  in  criminal 
cases.  See  People  v.  Sarvis,  69  App. 
Div.  604,  74  N.  Y.  Supp.  1067.  Com- 
pare People  V.  Jackson,  114  App.  Div. 
697. 

3E'  A  verified  answer,  setting  up 
affirmative  defenses,  may  be  accepted 
in  lieu  of  an  affidavit  of  merits.  See 
Iron  Nat.  Bank  v.  Dolge,  46  App.  Div. 
327,  61  N.  Y.  Supp.  680.     • 

26  N.  Y.  Code  Civ.  Pro.,  §  987, 
subd.  3.  The  convenience  of  witnesses 
and  the  ends  of  justice  must  be  pro- 
moted. Tuomey  v.  Kingsford,  68  App. 
Div.  180,  74  N.  Y.  Supp.  13. 

This  motion  must  be  made  with  rea- 
sonable diligence  after  an  issue  of  fact 
is  joined.  Haines  v.  Reynolds,  95 
x\pp.  Div.  275,  88  N.  Y.  Supp.  589; 
Darra.gh  v.  McKim,  2  Hun,  337  (hold- 
ing eleven  months'  .delay  fatal); 
Becker  v.  Town  of  Cherry  Creek,  77 
Hun,  11,  28  N.  Y.  Supp.  279  {id.,  al- 
though previous  time  had  been  ex- 
pended in  motion  to  change  on  an- 
other ground,  and  appeals  from  its 
denial). 

All   the   defendants   should  join  in 


the  application,  or  some  reason  be 
shown.  Lyman  v.  Gramercy  Club,  28 
App.  Div.  30,  50  N.  Y.  Supp.  1004. 

And  a  defendant  not  joining  should 
be  served  with  notice  of  motion.  See 
Nichols  V.  Riley,  112  App.  Div.  102, 
98  N.  Y.  Supp.  346. 

It  cannot  be  made  before  issue  of 
fact.  Moore  v.  Pillsbury,  43  ■How.  Pr. 
142  (denying  the  motion  pending  de- 
murrer). 

•  Convenience  of  the  party,  or  of  ex- 
pert witnesses,  is  not  to  be  considered. 
Hedges  v.  Bemis,  38  App.  Div.  349, 
56  N.  Y.  Supp.  566;  Bushnell  v.  Du- 
rant,  83  Hun,  32,  31  N.  Y.  Supp.  608; 
Groff  D.  Rome  Met.  Bedstead  Co.,  98 
App.  Div.  152,  90  N.  Y.  Supp.  691. 
Compare  Tuthill  v.  L.  I.  R.  R.  Co., 
75  Hun,  556,  26  N.  Y.  Supp.  1029. 

An  action  will  not  be  transferred 
from  an  adjoining  county  to  New 
York  county,  for  this  ground  alone. 
Hirstkind  v.  Mayer,  91  App.  Div.  416, 
86  N.  Y.  Supp.  836. 

2TThe  affidavit  should  always  be 
made  by  the  party  if  practicable;  if 
made  by  attorney,  state  reason.  Scott 
V.  Gibbs,  2  Johns.  Cas.  116. 

For  other  rules,  see  note  9  to  Form 
15,39. 

28  The    place    of    the    transactions 
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warranty  in  said  sale ;  that  said  breach  consisted  in  the  unfitness 
of  said  iron  for  the  purposes  for  which  it  was  sold  and  warranted 
by  the  plaintiff,  for  use  in  defendant's  factory  in  said  town  of 
;  that  the  sale  and  warranty  were  made  in  said  town 
by  plaintiff's  agent,  and  the  use  of  the  said  iron  was  attempted 
by  defendant  and  its  unfitness  ascertained  at  his  said  factory 
there. 

[Or,  if  the  action  is  for  libel  after  stating  character  and  de- 
fense. That  there  is  no  allegation  that  said  libel  was  published 
outside  of  the  county  of  ,  wherein  said  paper  is  printed.]^* 


IV.   [Oath  to  merits  as  in  Form  1604,  p.  1784.] 


30 


V.  That  the  next  trial  term  in  the  county  of  [place 
of  trial  named  hy  plaintiff^ ,  is  appointed  to  be  held  on  the 

day  of  next. 

That  the  next  trial  term  in  county   [to  which  it  is 

desired  to  remove  the  caiise'\^^  is  appointed  to  be  held  at  , 

on  the  day  of  next.]*^ 

That  there  has  been  no  trial  term  in  either  county  at  which 
this  cause  could  be  noticed  for  trial  since  issue  was  joined  as 
aforesaid.^* 

VI.  That  this  defendant  has  fully  and  fairly  stated  to  his 
counsel,  T.  X.,  who  resides  at  in  the  county  of  , 
the  facts  which  he  expects  to  prove  by  each  and  every  one  of  the 
following  witnesses,  viz.,  J.  L.,  E.  F.,  G.  H.,  and  J.  K. ;  that  each 

should  always  be  stated  and  is  a  mate-  of  merits  has  been  served  and  filed. 

rial  consideration.    Lewis  Co.  v.  Phoe-  N.  Y.  Gen.  Rule  No.  23. 

nix  Cap  Co.,  115  App.  Div.  188;  Groff  31  See  note  21  to  Form  1544. 

V.  Rome  Met.   Bedstead   Co.,   supra;  32  The    congested   condition   of   the 

Laroque  v.  Conhaim,  45  Misc.  234,  92  calendar  may  be  considered.      Kava- 

N.Y.Supp.  99,  and  cases  cited;  N.  Y.  naugh   v.  Merc.   Trust   Co.,   94   App. 

Gen.  Rule  No.  48.     It  will  be  a  con-  Div.  575,  88  N.  Y.  Supp.  113;  Archer 

trolling  consideration  vrhen  the  wit-  v.   Mcllravy,    86    App.    Div.   512,    83 

nessea  are  equal.     Bell  v.  Whitehead  N.  Y.  Supp.  727.     It  is  hardly  appli- 

Broa.  Co.,  5  App.  Div.  555,  39  N.  Y.  cable,    however,    upon    a    motion    to 

Supp.  434.  change  from  Erie  to  New  York  county. 

29  An  action  for  libel  should  be  Osterhout  v.  Rabe,  39  App.  Div.  413, 
tried  in  the  county  where  the  news-  57  N.  Y.  Supp.  336. 

paper   is    published    and    circulated.  A   county   adjacent   to   New   York 

McCormac  v.   Tobey,    109   App.   Div.  county  will  not  be  selected  to  obviate 

581,  96  N.  Y.  Supp.  302.  this  objection,  except  under  most  un- 

30  See  State  Bank  of  Syracuse  v.  usual  circumstances.  Kavanaugh  v. 
Gill,  23  Hun,  406;   Laroque  v.   Con-  Merc.   Trust  Co.,   supra. 

haim,  supra.    Or  state  that  affidavit  33  If  there  has  been  delay,  excuse 

must  be  alleged.    See  note  26,  p.  1730. 
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and  every  one  of  them^*  is  a  material  and  mecessary^^  witness  for 
bis  defense  on  the  trial  of  this  cause,  as  he  is  advised  by  his  said 
counsel  and  verily  believes,.^^  and  that  without  the  testimony  of 
each  and  every  one  of  the  said  witnesses  this  defendant  cannot 
safely  proceed  to  the  trial  of  tiiis  cause,  as  he  is  also  advised  by 
his  said  counsel  and  verily  believes  ;^^  that  said  witnesses  reside 
in  the  county  of  ,  as  follows :  viz.,  J.  L.,  who  is  a  physician, 

at  ISTc.  street,  in,  the  city  of  ,  E.  F.,  in  the  town 

of  ,  G,  H.,  in.  the  town  of  ,  and  J.  K.,  in  the 

town,  of  ,  in  said  county.^* 

VII.  That  the  facts  which  he  expects  to  prove  by  said  wit- 
nesses are  as  follows  :^^  [stating-  each,  for  instance,  in  an  action 


34  It  must  appear  from  the  facts 
stated  that  each  and'  every  one  of  the: 
witnesses  is  material  and  necessary, 
and  that  without  the  testimony  of 
each  and  every  one  he  cannot  safely 
pj-oceed  to  the  trial  of  the  cause.  Car- 
penter V.  Continental  Ins.  Co.,  31 
Hun,  78.  Stating  that  without  the 
testimony  of  each  of-  the  witnesses  the- 
party  could  not  safely  proceed,  to 
trial,  but  omitting  to  add  the  words; 
and  every  one  of  them,  has  been  held 
insuflieient.     Id. 

3s  It  must  appear  that  the  witnesses 
are  necessary  as  well  as  material. 
Smith  V.  Mack,  7ft  Hun,,  5.17,  2.4  N.  Y. 
Supp.  131. 

38  The  statement  as  to  the  advice  of 
counsel  is  essential  (Rieger  v.  Pulaski 
Glove  Co.,  114  App.  Div.  174;  Sinnit 
i>.  Camb.  Vail.  Soc,  ZT  Misc.  586,  58 
N.  Y.  Supp.  238;  Chapin  v.  Overin,  72, 
Hun,  514,  25  N.  Y.  Supp.  627),  unless 
the  affiant  is  himself  a  counsellor. 
Ackerman  v.  Delude,  29  Hun,  137. 

37  Tie  omission  of  this  averment  is. 
a  fatal  defect.  Qiapin  v.  Overin, 
supra;  Randerson  v.  White  Star  Tow- 
ing Co.,  2.6  Misc.  305,  56  N.  Y.  Supp. 
1004;  Carpenter  v.  Continental  Ins. 
Co.,  31  Hun,  78;  note  4,  supra. 

38  The  affidavit  should,  state  the 
names  of  the  witnesses-  residing  in  the 
county  to  which  the  defendant  seeks 
to  change  the  venue  (Anonymous,  6 
Cow.  389 )  ;  and  it  must  state  the 
patrticular  town  or  village  of  their  re- 
spective residences.  Rieger-  v.  Pulaski 
Glove  Co.,  114  App.  Div.  174.  If 
they  reside  in  a  city,  the  street  num- 
ber mi^t  be  giveni,  and  their  occupa- 


tions as  well.  Lyman  v.  Gramercy 
Club,  28  App.  Div.  30,  50  N.  Y.  Supp. 
1004.  The  place  of  trial  will  be  de- 
termined by  the  county  in  which  the 
witnesses  reside,  rather  than  by  the 
distance,  which  they  will  have  to 
travel.  Hull  v.  Hull,  I  Hill,  671; 
People  V.  Wright,  5  How.  Pr.  23. 

Convenience  of  witnesses  who  are 
not  employes  of  a  party  will  be  given 
the  greater  consideration.  Hays  v. 
Reynolds  Felting  Co.,  112  App.  Div. 
487,  98  N.  Y.  Supp.  386. 

Convenience  of  witnesses  who  reside 
without  the  State,  will  not  be  consid- 
ered. Osterhout  r.  Eabe,  39  App.  Div. 
413,  57  ISr.  Y.  Supp.  336;  N.  J.  Zinc 
Co.  V.  Blood,  8  Abb.  Pr.  147;  Bowles 
V.  Rome,  Watertown,  etc.,  E.  R.  Co., 
38  Hun,  507. 

For  a  general  note  on  this  subject 
of  change  of  venue  upon  this  ground, 
see  3  N.  Y.  Anno.  Cas.  149. 

39  The  omission  to  specify  the  facts, 
which  the  defendant  expects  to  prove 
by  each  of  his  witnesses,  will  render 
tiie  affidavit  insufficient.  Very  little 
reliance  is  placed  by  the  courts  upon- 
a  general  allegation  of  the  material- 
ity of  witnesses,  unless  it  be  shown 
wherein  they  are  material.  People  «. 
Haves,  7  How.  Pr.  248.  And  the  affi- 
davit should  state,  in  detail  th£  facts 
which  the  defendant  expects  to  prove 
by  each  of  the  witnesses,  naming  them 
res-pectively,  where  there  is  any  prob- 
ability of  'any  contest  as  to  the  con- 
venience of  witnesses.  See  Price  v. 
Fort  Edward  Waterworks  Co.,  16  How. 
Pr.  51. 
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on  a  note,  as  thus:^  By  E.  F.  the  fact  that  the  note  mentioned  in 
the  complaint  was  made  by  this  defendant  without  consider,ation, 
and  for  the  accommodation  of  the  payee  therein  nam«d,  and  that 
.•that  fact  was, known  to  the  plaintiff  at  the  time  he  received  said 
note.  By  G.  H.  that  the  plaintiff  discounted  said  note  at  a 
nsuriotis  rate  of  interest,  as  alleged  in  the  answer  herein.  [And 
so  on.] 

VIII.  [Here  state  the  grounds  for  expectation  that  the  wit- 
nesses will  testify  as  he  alleges  they  will,  as:']  That  deponent  has. 
personally  interviewed  each  one  of  the  above-named  persons,  and 
has  been  informed  by  each  one  of  them  that  he  knows  the  facts 
which  deponent  has  alleged  he  will  prove  by  him,  and  will  so 
testify  [or,  otherwise;  and  may  annex  affidavits  by  the  wit- 
nesses.]^ 

IX.  [If  order  to  show  cause  is  asked,  state  reason,  as  thus:] 
That  the  next  trial  term  of  this  court  appointed  to  be  held  in 
the  coxinty  of  ,  is  on  the  day  of  next,  and  there 
is  no  Special  Term  at  which  an  order  to  change  the  place  of  trial 
can  be  made  in  this  action  after  the  day  of  next, 
until  the  day  of  next.  That  no  previous  application 
[etc.,  as  on  p.  1172]. 

[Jurat.]  [Signature.] 

FORM  No.  1546. 
Order  to  show  cause  why  plaee  of  trial  should  not  be  changed,  with  stay 

meanwhile.41 

[Title  of  court  and  action.] 

On  the  annexed  affidavit  of  tlie  defendant,  verified  on  the 
day  of  ,   19     ,   and  on  the  pleadings,  let  the  plaintiff 

show  cause  at  a  Special  Term  of  this  court  to  be  held  at  ,*^ 

on  the         day  of  ,       ,  at  o'clock  in  the  noon, 

iO  See  Bell  v.  Whitehead  Bros.  Co.,  Supp.    278 ;    Eheinstrom    v.    Weir,    5 

5  App.  Div.  555,  39  N.  Y.  Supp.  434,  App.  Div.  109,  38  N.  Y.  Supp.  1030 ; 

and  eases  cited  from  the  various  de-  Schwarz  v.  Robbins,  58  App.  Div.  336, 

partinents,  as  to  necessity  of  this  par-  68  N.  Y.  Supp.  1001;  Avery  v.  Allen, 

agraph.    It  was  held  enough  in  Browne  78  App.  Div.  540,  79  N.  Y.  Supp.  886. 

T.  Mt.  Hope,   73  App.   Div.   599,   77  ills.    Y.    Code    Civ.    Pro.,    §    986; 

N.  Y.  Supp.    1,  to   show  a   "  strong  N.  Y.  Gen.  Eule  No.  48. 

probability  "  that  the  witnesses  would  42  The  motion  must  be  made  in  the 

so  testify.  county    designated    by    the    summons 

If  the  deponent  has  personal  knowl-  and  complaint    (even  though  it  was 

edge  of  what  he  can  prove  by  his  wit-  not   the    proper   county),    or    in   the 

nesses,  he  may,   of  course,   omit  the  same  district,  or  an  adjoining  county, 

"expects  to  prove,"  and  make  a  posi-  Bangs   v.   Selden,    13    How.   Pr.    163. 

tive    averment    in    paragraph    VII.  And  see  Vol.   I,  p.    101,  etc.     If  an 

■Otherwise  the  grounds  of  his  expecta-  order  to  show  cause   is  procured,  it 

Men  must  be  disclosed.     Thurfjell  v.  must  be  made  returnable  in  the  dis- 

Witherbee,   70   Hun,    401,   24   N.    Y.  triet.      Court  Eule  No.  37. 
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or  as  soon  thereafter  as  counsel  can  be  heard,  why  the  place  of 
trial  of  this  action  should  not  be  changed  from  the  county  of 
to  the  county  of  ,**  and  why  the  defendant  should  not 

have  the  costs  of  this  motion,  if  opposed  by  plaintiff,*^  and  such 
other  relief  as  may  be  just.  And  until  the  determination  of  this 
motion,  let  all  proceedings  on  the  part  of  the  plaintiff  be  stayed, 
and  particularly  [specifying  any  proceedings,  other  than  sub- 
poenaing witnesses,  desired  to  be  stayed*^'\. 

Service  of  this  order  and  the  papers  on  which  it  is  granted, 
on  or  before  the  day  of  j  19     ,  shall  be  sufficient. 

[Authentication  as  in  Form  818,  p.  1173.] 

FORM  No.  1547. 
A£Sdavit  to  oppose  change.^^ 

[Title  of  cause.] 
[Venue.] 
A.  B.,  the  plaintiff  above  named,  being  duly  sworn,  says: 

I.  That  he  has  fully  and  fairly  stated  to  A.  T.,  his  counsel  in 
this  cause,  who  resides  at  ,  in  the  county  of  , 

the  facts  which  he  expects  to  prove  by  each  and  every  one  of  the 
following  witnesses,  viz.,  J.  L.,  who  is  a  [physician  and  resides 


48  See  note  21  to  Form  1544. 

a  See  note  20  to  Form  1543. 

«'By  N.  Y.  Gen.  Rule  No.  48,  an 
order  to  stay  proceedings  for  the  pur- 
pose of  moving  to  change  the  place 
of  trial,  "  shall  not  stay  the  plaintiff 
from  taking  any  step,  except  subpoena- 
ing witnesses  for  the  trial,  without 
a  special  clause  to  that  effect." 

«  N.  Y.  Code  Civ.  Pro.,  §  986.  If 
defendant's  motion  is  made  to  change 
from  an  improper  to  a  proper  county, 
it  cannot  be  opposed  for  sake  of  im- 
partial trial  or  the  convenience  of 
witnesses,  but  plaintiff  must  wait,  and 
if  the  motion  be  granted,  move  in  the 
other  county,  after  issue,  for  a  con- 
trary change.  See  note  8  to  Form 
1539;  Gifford  v.  Town  of  Gravesend, 
8  Abb.  N.  C.  246. 

But  the  statute  requires  that  not 
only  the  convenience  of  witnesses  but 
the  ends  of  justice,  as  well,  will  be 
promoted.  The  plaintiff  may  oppose 
the  application  on  the  second  ground 
alone,  as,  by  showing  that  an  impar- 
tial trial  cannot  be  had.  See  Tuo- 
mey  v.  Kingsford,  68  App.  Div.  180, 
74  N.  Y.  Supp.  13. 


Defendant's  motion,  founded  on 
convenience  of  witnesses,  cannot  be 
defeated  by  counter  affidavits  contra- 
dicting his  defense,  for  this  would  be 
to  try  the  merits  on  affidavits.  Wig- 
gin  V.  Phelps,  10  Hun,  187.  s.  p., 
Becker  v.  Town  of  Cherry  Creek,  77 
Hun,  11,  28  N.  Y.  Supp.  279. 

But  counter  affidavits  from  the  wit- 
nesses mentioned  in  defendant's  affi- 
davit, showing  that  they  are  ignorant 
of  the  matters  to  which  defendant 
proposes  to  call  tliem,  or  will  testify 
in  a  different  manner,  are  admissible. 
Lewis  Co.  V.  Phoenix  Cap  Co.,  115 
App.  Div.  188;  Osterhout  v.  Eabe,  39 
App.  Div.  413,  57  N.  Y.  Supp.  336. 

Where  convenience  of  witnesses  is 
in  question,  the  plaintiff's  afQda,Tit 
should  be  in  form  and  substance  sim- 
ilar to  that  required  of  a  defendant. 
Fish  V.  Fish,  61  App.  Div.  572,  70 
N.  Y.  Supp.  900;  Onondaga  County 
Bank  v.  Shepherd,  19  Wend.  10;  Am. 
Exch.  Bank  v.  Hill,  22  How.  Pr.  29. 

The  same  rules  govern  the  one  that 
govern  the  other;  as  to  which,  see 
Form  1545,  and  notes. 
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at  ISTo.  street  in  the  city  of  ,  in  the  county  of 

^46a  Q  jy ^  ^jjQ  resides  in  the  town  of  ,  in  said 

cotinty,  and  E.  F.,  G.  H.  [etc.,  naming  them  aW],  all  of  whom 
reside  in  the  town  of  ,  in  said  county  of  ;  and 

that  they  are,  each  and  every  one  of  them,  material  and  necessary 
witnesses  for  this  plaintiff  on  the  trial  of  this  cause,  as  he  is 
advised  hy  his  said  counsel,  and  verily  believes ;  and  that  without 
the  testimony  of  each  and  every  one  of  said  witnesses,  this  plain- 
tiff cannot  safely  proceed  to  the  trial  of  this  cause,  as  he  is  also 
advised  by  his  said  counsel,  and  verily  believes. 

II.  That  the  facts  which  this  plaintiif  expects  to  prove  by  said 
witnesses  are  as  follows :  [state  them  in  detail  as  to  each  witness, 
naming  him,  and  showing  his  materiality,  as  in  paragraph  VIl, 
Form  1545.] 

III.  [As  in  pa/ragraph  VIII,  Form  15 45. J 

[State  also  place  of  transactions,  etc.;*''  may  also  show  plain- 
tiff's infirmity,  and  inability  to  hear  expense.*^^ 

[May  add  stipulation  to  admit  facts  relied  on  hy  defendant.']*'^ 
[Or  may  show  that,  ends  of  justice  will  not  he  promoted  hy  the 
change,*^''  congested  condition  of  calendar  of  other  county,  etc.] 
[Jurat.]  [Signature.] 

FORM  No.  1548. 
Order  changing  place  of  trial.BO 

[Caption  (court  order)  and  recitals  as  in  Form  No.  820,  p.  1174.  J 

Oedeeed,  that  the  place  of  trial  of  this  action  be  and  hereby 
is  changed  from  the  county  of  to  the  county  of  ^^ 

[may  state  ground  if  desired;  see  Vol.  I,  p.  229  —  and  state  any 
condition  imposed,  as :]  upon  condition  the  defendant  within 

46a  See  note  38  to  Form  1545.  to  the  effect  that  the  facts  sought  to 

^*7Cook  V.  Pcndergast,  61   Cal.  72;  be  established  by  the  witness  will  be 

N.  Y.  Gen.  Rule  No.  48.  admitted    upon    the   trial.      Ingal   v. 

48  Cromwell    v.    Eomer,    18    Wkly.  Stoddard,  35  App.  Div.  539,  54  N.  Y. 

Dig.  440;  Tuthill  v.  L.  I.  R.  R.  Co.,  Supp.  813. 

75  Hun,  556,  26  N.  Y.   Supp.   1029;  49a  Note  46,  supra. 

Fish  V.  Fish,   61   App.   Div.   572,   70  bo  n.  Y.  Code  Civ.  Pro.,  §  987. 

N.  Y.  Supp.  900.      Compare  Hedges  Express   direction   to   the   clerk  to 

V.  Bemis,  38  App.  Div.  349,  56  N.  Y.  transmit  papers,  being  given  by  the 

Supp.  566.  statute  (§988),  need  not  be  embodied 

48  A  stipulation  to  admit  affidavits  in  the  order.     And  see  Cooper  v.  Arctic 

of  the  witnesses  in  evidence,  or  that  Ditchers,  56  Ind.  233. 

they  would  so  swear,  will  be  ineflec-  This   is  a   clerical   duty.      Fisk  v. 

tive.     See  Roberts  v.  Lansing,  60  App.  Albany  &  Susq.  R.  R.  Co.,  41  How.  Pr. 

Div.  81,  69  N.  Y'.  Supp.  736;  Rhodes  365. 

V.  Wheeler,  48  App.  Div.  361,  63  N.  Y.  51  See  note  21  to  Form  1544. 
Supp.  177.     The  stipulation  must  be 


1736 


Abbott's  peacticb  and  forms. 


days  stipulate  that  the  evidence  of  the  witnesses  residing  in  the 
county  of  may  he  taken  (if  th«  plaintiff  elects  so  to  do) 

by  deposition,  to  be  used  on  the  trial  with  the  same  force  and 
effect  as  though  they  were  produced  and  examined,'^^  with 
dollars  costs^^  of  this  motion  to  defendant  [to  abide  the  event  of 
this  action]. 

Enter^*:    [signature  of  judge  hy  initials  of  name  and  official 
title.'] 

\_Serve  copy  on  plaintiff's  attorney.^^l 

FORM  No.  1549. 

Order  that  cause  in  inferior  local  court  of  record  be  tried  at  trial  term  of 
the  Supreme  Court,5G  in  another  county. 

At  a  Special  Term  [etc.,  as  in  Form 
820,  p.  1174], 


In  the  Matter  of  the  Application 
of  Y.  Z.,  for  a  trial  at  a  Trial 
Term  of  this  court  in 
county,  of  the  action  of  A.  B., 
plaintiff,  against  Y.  Z.,  defend- 
ant, pending  in  the  court. 


On  reading  and  filing  the  petition  of  Y.  Z.,  verified  the 


day  of 


19     ,  [and  the  affidavits  of 


and 


52  Conditiona  may  be  imposed  upon 
granting  the  order,  such  as  above  sug- 
gested (Dunham  v.  Parmenter,  74 
Hun,  559,  26  N.  Y.  Supp.  955;  Fish 
V.  Fish,  6-1  App.  Div.  572,  70  N.  Y. 
Supp.  900 ) .  But  the  court  has  no 
power  to  compel  defendant  to  submit 
to  a  reference.  Lewis  Co.  v.  Phoenix 
Cap  Co,,  115  App.  Div.  188;  L'Amou- 
reux  V.  Erie  E.  R.  Co.,  62  App.  Div. 
505,  71  N.  Y.  Supp.  70. 

B3  On  this  motion  to  change  the 
place  of  trial,  the  costs  are  usually 
made  to  abide  the  event  of  the  suit, 
whether  the  motion  be  granted  or  de- 
nied. Gidney  v.  Spelman,  6  Wend. 
525;  Norton  v.  Rich,  20  Johns.  475. 
But  see  Worthy  v.  Gilbert,  4  id.  492. 

But  it  may  be  otherwise  where 
plaintiff  has  not  complied  with  a,  de- 
mand under  the  Code.  Hubbard  v. 
National  Protection  Ins.  Co.,  11  How. 
Pr.  149. 

On  granting  a  motion  made  after 


notice  of  trial,  payment  of  costs  of 
preparing  for  trial  up  to  the  time  of 
the  stay  will  be  imposed.  Carpenter 
V.  Watrous,  5  Wend.   102. 

As  to  costs  in  special  cases,  see 
Purdy  V.  Wardell,  10  id.  619;  Don- 
aldson V.  Jackson,  9  id.  450. 

54  Enter  in  the  office  of  the  clerk  of 
the  county  from  which  the  place  of 
trial  is  changed.  N.  Y.  Code  Civ. 
Pro.,  §  989. 

Subsequent  papers  must  be  filed 
with  the  clerk  of  the  court  or  county 
to  which  the  change  is  made.  N.  Y. 
Gen.  Rule  No.  2. 

55  Otherwise  plaintiff  may  proeee-a 
as  if  tlie  change  had  not  been  made. 
Root  V.  Tayler,  18  Johns.  335;  Keep 
V.  Tyler,  4  Cow.  541. 

Mere  notice  of  the  order  is  not 
BufFieient.    Keep  v.  Tyler  {aiove). 

68  N.  Y.  Code  Civ.  Pro.,  §  218. 

For  form  of  petition,  etc.,  see  next 
Article. 
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thereto  annexed,]  and  on  proof  of  due  service  thereof  and  of  the 
annexed  order  to  show  caiise  [o?%  notice  of  motion],  and  on  the 
pleadings  in  the  action  therein  mentioned,  whereby  it  appears 
that  an  issue  of  fact  has  been  joined  in  the  action  therein  men- 
tioned in  the  court,  and  that  the  case  is  a  proper  one  for 
trial  of  said  issue  at  a  trial  term  of  this  court  in  the  county  of 
,  instead  of  the  county  of  ;  and  on  motion  of 
Z.  T.,  of  counsel  for  the  petitioner,  and  after  hearing  A.  T.  for 
plaintiff  [or,  no  one  appearing]  in  opposition  thereto,  and  on 
motion  of  Z.  T.,  for  the  petitioner : 

Oedeeed,  that  the  issues  of  fact  arising  upon  the  pleadings 
in  said  action  of  A.  B.  against  Y.  Z.,  in  the  court,  be 

tried  at  a  trial  term  of  this  court  in  the  county  of  ,  upon 

[stating  terms,  if  any,  imposed']. 

Enter:  [signature  of  judge  hy  initials  of  name  and  title.] 

[File  order  and  motion  papers  in  office  of  clerJc  of  county  where 
made.  Serve  certified  copy  order  on  adverse  party,  and  on  cleric 
of  county  with  note  of  issue,  when  cause  is  put  on  calendar.] 

FORM  No.  1550. 
Stipulation  to  change  place  of  trial,57  without  prejudice. 

[Title  of  court  and  action.] 

The  parties  to  this  action  hereby  stipulate  and  consent  that 
the  place  of  trial  thereof  be  changed  from  the  county  of 
to  the  county  of 

[Saving  clause  may  he  as  follows:]  That  such  change  of  place 
of  trial  shall  not  prejudice  the  paintiff's  right  to  apply  to  any 
justice  of  this  court  of  the  district,  for  a  commission  to 

take  the  testimony  of  witnesses  in  ,  nor,  in  case  such 

commission  be  issued,  the  right  to  have  interrogatories  settled 
before  such  justice.  Sucb  commission,  when  executed,  shall  be 
returned  to  the  clerk  of  the  county  of  ,  and  all  deposi- 

tions duly  taken  and  returned  by  virtue  of  any  such  commission, 
may  be  read  on  the  trial  of  this  cause  wherever  the  same  may  take 
place,  in  the  same  manner  and  with  the  like  effect,  and  subject  to 

"N.  Y.  Code  Civ.  Pro.,  §  988.  Mut.  Ins.  Co.,  57  How.  Pr.  481.   Com- 

A  written  stipulation  is  desirable,  pare  Volume  I,  p.  211. 

or  draw  up  the  proposed  order  and  A    consent    to    a    reference    out    of 

take  written  consent  to  its  entry.    See  the    county    is    not   equivalent    to    a 

Volume  I,  p.  433.  change   of   place   of   trial.      Brush   v. 

Such  a  stipulation,  if  intended  to  Mullany,  12  Abb.  Pr.  344,  and  cases 

evade  the  power  of  the  court,  is  sub-  cited, 
ject  to  its  control.     People  v.  Globe 
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the  same  objections,  and  no  other,  as  if  the  same  had  been  taken 
by  a  commission  issued  as  in  an  action  triable  in  said 
county,  and  had  been  returned  to  the  office  of  the  clerk  of  said 
county. 

An  order  to  this  effect  may  be  entered  by  either  party  -without 
fiTrther  notice. 

iDate.] 

\_8ignature  ofl,  Attorney  for  plaintiff. 
\^Signature  of].  Attorney  for  defendant. 
l^Order,  adapt  from  Form  No.  1538.     Enter  in  county  originally 

named.^^l 

IV.  REMOVAL  OF  CAUSE  TO  SUPREME  COURT  FOR  PURPOSE  OF. 
CHANGING  PLACE  OF  TRIAL. 

I.    Compulsory  Removal.  (1555)  The  same  — where  the  peti- 

1.  Power  of  the  court.  ,,„„,       tion  is  by  the  attorney. 

2. of  court  to  which  cause  is  re-  (^556)  Affidavit  to  oppose  motion  to 

jjjQ^gjj  remove   cause  and  change 

3.  The  practice.  ,,..->   ^  PJ^'^^  °^  *".^'- 

(1550   Order    removing   cause   and 

Forms  changing  place  of  trial. 

(1551)   Affidavit  to  obtain   stay  in  jj    Removal  for  DiSQUALmcATioK 

local  court  to  enable  appli-  ^^  CotmTT  Judge. 

cant     to     move     Supreme  ,,        ,„,.„,,       „,              , 

Court  for  removal  of  cause.  (1558)   Certificate  to  effect  removal 

(l->52)   Order  for  stay  thereon.  °f  ^  cause  from  a  County 

(1553)  Notice     indorsed     on     copy  9°^^^.   ^°^    incapacity    of 

order  for  service.  ,, ..       J'^"?^-    ^      „  r,     x 

(1554)  Petition   for  removal   of   an         (1559)   Petition  to   Supreme  Court 

action     from      a     County  tf     remove     cause     from 

Court    or    the    New    York  County  Court  fordisquali- 

City  Court  to  the  Supreme  fication,  etc.,  of  judge. 

Court,  to  change  the  place 
of  trial. 

I.     COMPULSORY  REMOVAL. 

1.  Power  of  the  court.]  —  The  power  of  the  court  is  purely 
statutory,  and  the  statute  must  be  strictly  pursued.^'  But  the 
right  to  remand  a  case  not  within  the  statute  is  deemed  implied 
when  necessary  to  prevent  injustice,*"  if  there  is  no  adequate 

58  In  Fitch  V.  Hall,  18  How.  Pr.  314,  change  was  made,  was  held  effectual, 
an  order  to  change,  entered  by  stipu-  at  least  so  far  as  to  require  a  motion 
lation    in    the    county   to    which   the       to  set  it  aside. 


59  Swepson  v.  Call,  13  Fla.  337.  ,, 

60  Field  V.  Talcott,  4  Monthly  L.  Bui.  22.  If  there  is  any  doubt  on  ttie 
subject,  the  cause  will  not  be  remanded.  Matter  of  Suydam,  26  Misc.  »(>»> 
56  N.  Y.  Supp.  1117. 
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remedy  by  appeal,  as,  for  instance,  in  the  case  of  a  removal  claimed 
by  force  of  a  certificate  or  consent  without  order. 

2. of  court  to  which  cause  is  removed.']  —  The  court  to 

which  a  cause  is  duly  removed  gains  full  possession  of  it,  and 
may  stay  proceedings  or  dismiss  it,  as  if  it  had  originally  been  in- 
stituted there.  ®^ 

3.  The  practice.]  —  The  motion,  when  a  motion  is  required, 
can  be  made  on  papers  entitled  in  the  court  where  the  action  is 
pending,  even  if  the  application  is  made  to  another  court  having 
power  to  interfere  and  order  the  removal,*^  but  a  petition  is  more 
appropriate  in  such  a  case. 

The  motion  should  be  promptly  made.'^^ 


FORM  No.  1551. 

Affidavit  to  obtain  stay  in  local  court  to  enable  applicant  to  move  Supreme 
Court  for  removal  of  cause.64 

[Title  of  original  court  and  caitse.J 
[Venue.] 

Y.  Z.,  the  defendant  [or,  plaintiff]  herein,  being  duly  sworn, 


I.  That  the  issue  was  joined  herein  on  the         day  of 
last,  by  the  service  of  an  answer  by  the  defendant  Y.  Z. 

[If  the  application  is  hy  defendant,  state  or  refer  to  oath  to 
merits,  as  in  Form  No.  1554,  paragraph  III.] 

II.  That  deponent  is  advised  by  his  counsel  Z.  T.,  who  resides 
at  ,  in  the  county  of  ,  and  verily  believes,  that 
[he  has  a  right  and]  it  is  necessary  to  the  ends  of  justice  to. have 
the  place  of  trial  changed  to  some  other  county,  and  for  that  pur- 
pose to  have  the  [action]  removed  to  the  Supreme  Court,  and  de- 
ponent intends  to  apply  to  the  Supreme  Court  forthwith  for  an 
order  for  such  removal.  That  immediately  upon  the  joinder  of 
issue  as   aforesaid,     deponent  and  his   said   counsel   commenced 

61  Eeg  V.  Paget,  72  Law  Times,  290. 

62 Miller  v.  Dows,  2  How.  Pr.  98  (holding  that  a  motion  in  the  Supreme 
Court,  to  remove  thither  a  Common  Pleas  action,  was  properly  entitled  in 
the  Common  Pleas ) . 

63  See  Note  26  to  Form  1545. 


.MThe    stay    may    be    granted    by      N.  Y.  Code  Civ.  Pro.,  §§  319,  345.    See 
either  court,  or  by  a  judge  authorized       page  415  of  Volume  I. 
to  stay  proceedings   in  either   court. 
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preparation  for  said  application,  and  have  used  due  diligence  in 
preparing  to  make  it  on  the  earliest  possible  day  \_if  time  has 
passed,  state  excuse  or  explanation'}.  That  such  application  can 
first  be  heard  in  the  Supreme  Court,  at  the  Special  Term  to  be 
held  on  the  day  of  next,  at 

IIT.  That  no  previous  application  has  been  made  [etc.,  as  on 
p.  1172  of  this  volume,} 

FORM  No.  1552. 
Order  for  stay  thereon.65 

[Title  of  court  and  cause.] 

On  reading  and  filing  the  annexed  affidavit  of  Y.  Z.,  verified 
the  day  of  ,  19       [and  on  the  pleadings  herein] 

and  on  motion^ of  Z.  T.,  attorney  for  [defendant], 

Oedeeed,  that  all  proceedings  on  the  part  of  the  [plaintiff] 
herein,  and  particularly  [here  specify  particular  acts,  if  an^/],"" 
be  stayed  for  tvi^enty  days  from  this  date,''''  or  until  the  sooner 
determination  of  the  application  about  to  be  made  as  stated  in 
said  affidavit. 

[Date.]  [Signature  and  initials  of  title  of  judge.] 

FORM  No.  1553. 
Notice  indorsed  on  copy  order  for  service. 

Please  take  notice,  that  the  -within  is  a  copy  of  an  order  herein, 
this  day  granted  by  Hon.  ,  a  justice  of  the  Court. 

[Date  and  address.]  [Signature  and  address  of], 

Attorney  for 

FORM  No.  1554. 
Petition  for  removal  of  an  action  from  a  County  Court  or  the  New  York  City 
Court  to  the  Supreme  Court,  to  change  the  place  of  trial. 

[Title  as  in  Form  1556. J 

To  the  Supreme  Court  of  the  State  of  ISTew  Tork. 

The  petition  of  Y.  Z.  respectfully  shovs^s : 

I.  That  he  is  the  defendant  [or,  plaintiff]  in  an  action  brought 
in  the  [Sullivan  County]  Court  by  A.  B.  against  your  petitioner, 
for  [here  hriefl.y  indicate  nature  of  the  action,  and  the  nature  of 

65  See  Stat  of  PEOCEEDl^-as,  p.  413  them,   and  provide  in  the  order  for 

of  Volume  I.  their  continued  effect. 

If  the  statute  did  not  save  all  pro-  66  gee  Court  Rule  No.  48. 

ceedings  had,  such  as  provisional  rem-  67  Code  Civ.  Pro.,  §  775. 
edies,  it  would  be  proper  to  enumerate 


TEIAL. I.    KBMOVING,    AND    CIIANGINQ    VEWUE.  1741 

the  defense,  and  where  the  cause  of  action  and  defense  arose,  if 
that  fact  is  material  to  the  question  of  place  of  trial']  .°^ 

II.  [State  condition  of  cause,  for  instance  thus:]  Tliat  the 
summons  and  complaint  were  served  on  the  defendant  Y.  Z.  on 
the  day  of  ,   19      ;    and  the   answer  of   said  de- 

fendant was  duly  served  on  the  day  of  ,  19     ,  and 

the  cause  has  not  yet  been  put  on  the  calendar;  and  the  next 
trial  term  is  appointed  for 

[If  application  is  by  defendant^^~\  III.  That  your  petitioner 
has  fully  and  fairly  stated  the  ease  to  Z.  T.,  his  attorney,  who  re- 
sides at  No.  ,  street,  in  the  city  of  ,  and  that 
he  has  a  good  and  substantial  defense  on  the  merits  to  the  action 
[or,  proceeding],  as  he  is  advised  by  his  said  attorney  after  said 
statement,  and  verily  believes  to  be  true. 

[Or  if  affidavit  of  merits  is  already  fUed^"  say]  That  a  due  and 
sufficient  affidavit  of  merits  has  been  made  in  this  action  by  said 
defendant,  and  was  filed  on  the  day  of  ,  19     ,  with 

the  clerk  of  said  Court    [and  notice   thereof  given  to 

plaintifF's  attorney]. 

IV.  [If  the  application  is  to  secure  impartial  trial,  or  for  con^ 
venience  of  witnesses,  proceed  as  in  Forms  Nos.  1544  or  1545.^^] 

[Or  if  the  ground  of  application  is  that  the  county  is  not  the 
proper  one]''^  That  the  said  county  of  is  not  the  proper 

county  for  the  trial  of  said  action  [here  state  facts  showing  that 
another  is  the  only  proper  county,  for  instance]  that  at  the  com- 
mencement of  said  [action]  all  the  parties  thereto  resided  [and 
still  reside]  ^^  within  the  State,  and  neither  of  them  in  said  county 
of  ,  but  the  plaintiff  [resides  and]  then  resided  at  , 

in  the  county  of  ,  and  the  defendant   [resides  and]   then 

resided  at  ,  in  the  county  of  ,  and  that  county 

is  of  right  the  proper  county  for  the  trial  of  said  [action''*]. 

68  See  note  28  to  Form  1545.  ''2  Demand       is       not       necessary. 

69  For  oath  by  attorney,   see   next       Granger  v.  Sheble,  34  Hun,  241. 
form.    See,  also,  p.  1784,  Form  1604.  73  So    far   as   the   residence   of   the 

™  N.  Y.  Gen.  Rule  No.  23.  parties  is  concerned,  this  ground  will 

Tl  The   nature   of   the    controversy,  be   limited  to  an  action  in  the  New 

the  place  where  the  cause  of  action  or  York  City  Court,  as  the  jurisdiction 

defense  arose,  and  the  facts  showing  of   a    County   Court   in   a   transitory 

materiality  of  witnesses,  may  be  con-  action  depends  on  the  defendant's  resi- 

sidered   by   the    court    in    fixing    the  dence. 

place  of  trial   (N.  Y.  Gen.  Rule  No.  w  See   note    76    following.      If   the 

48),  whatever  be  the  principal  ground  action   is   in   a    County    Court,    these 

of    motion;    and    hence    those    facts  facts   constitute   a    jurisdictional    ob- 

should  be  stated  if  material.  jeetion;  not  so,  however,  in  the  New 

York  City  Court. 
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[And  if  stay  is  asked  from  the  Supreme  Courf^l  That  your 
petitioner  is  advised  by  his  counsel  Z.  T.,  who  resides  at  , 

in  the  county  of    '  ,  and  verily  believes,  [that  he  has  a  right, 

and]  it  is  necessary  to  the  ends  of  justice  to  have  the  place  of 
trial  changed  to  the  county  of  ,  or  some  other  county  than 

that  of  ,  and  for  that  purpose  to  have  the  action  removed 

to  the  Supreme  CourtJ®  That  immediately  upon  the  joinder  of 
issue  as  aforesaid,  your  petitioner  and  his  said  counsel  com- 
menced preparation  for  said  application,  and  have  used  due  dili- 
gence in  preparing  this  motion  for  the  earliest  practicable  day 
IJiere  state  circumstances  substantiating  this  allegation,''''  and 
showing  necessity  for  a  stay  of  adverse  proceedings  meanwhile; 
and  state  dates  when  trial  could  first  he  had^. 

[If  order  to  show  cause  is  ashed~\  V.  That  no  previous  applica- 
tion for  an  order  to  shovs^  cause  why  a  removal  should  not  be  had, 
nor  for  a  stay  for  the  purpose  of  such  an  application  has  been 
made  [except,  eicJ*]. 

WiiEEEFOEE,  your  petitioner  prays  that  an  order  may  be  made 
by  this  court,  removing  into  this  court  said  action,  for  the  pur- 
pose of  changing  the  place  of  trial  thereof  \_or,  said  proceeding, 
for  the  purpose  of  changing  the  place  of  hearing  thereof],  and 
that  the  place  of  trial  [or,  hearing]  be  changed  by  such  order, 

7E'For    method   where    it    is    asked  determining  what  is  a  proper  case  is 

from  the  local  court,  see  Forms  1551  to   refer   to   the   sections   prescribing 

and  1552.  the  proper  county  in  case  of  an  action 

76  The   New   York   statute    (N.    Y.  in    the    Supreme    Court.      See,   also, 

Code  Civ.  Pro.,  §§  319,  343),  contem-  Quinn  v.  Van  Pelt,  12  Hun,  633.    But 

plates  among  the  grounds  for  removal  the  mere  fact  that  the  residence  of 

from  a  local  court,  the  grounds  for  the  parties  makes  another  county  the 

a  change  of  place  of  trial  in  the  Su-  proper  place  of  trial,  is  not  enough  to 

preme  Court;   and  this  accords  with  give  a  right  to  a  removal.    Campbell 

the  ruling  in  Cornell  v.  Evans,  7  Hun,  v.  Butler,  4  Abb.  Pr.  55.     It  should 

299.      It   is   true   that   §   991    of   the  be    observed,    however,    that    certain 

Code  unnecessarily  declares  that  the  facts     which,     when    the    action    is 

article  is  applicable  in  the  Supreme  brought   in  the   Supreme   Court,  are 

Court    only,    but    this    can    be   given  only  the  ground  of  a  change  of  venue, 

literal   effect   in  nearly  all   cases   by  are,  if  appearing  in  an  action  in  a 

considering  that  the  removal  from  the  local  court,  objections  to  the  jurisdic- 

loeal   court   is   determined   first;    the  tion.    Where  an  objection  is  available 

action   is   then,   in   contemplation   of  to    a    defendant    as   an    objection  to 

law,  in  the  Supreme   Court,  and  the  the    jurisdiction,    he    should    appear 

change  of  place  of  trial,  declared  by  specially;    but   it  will  often  be  pre- 

the  same  order,  then  takes  effect  on  ferrcd  to  rely  upon  it  as  such  rather 

the  action  in  the  Supreme  Court.     It  than,  perhaps,  to  waive  or  cure  it  by 

is  true  that  §  218,  relating  to  a  few  appearing  and  asking  to  remove  the 

minor  local  courts,  contemplates  not  a  cause. 

removal  of  the  whole  cause,  but  of  the  77  Required    by    N.    Y.    Gen.   Rule 

trial  only;   but  it   declares  that  the  No.  48. 

court    must    make    the    order    in    a  78  See   p.    116,   paragraph  84,  and 

proper  ease,  and  the  only  means  of  p.  170  of  Volume  I. 
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to  the  county  of  ,  or  to  such  other  county  as  the  court  may 

deem  proper  for  the  ends  of  justice  [and  for  costs  of  this 
motion''^]. 

[Date.'\  [Signature.] 

[Verification  as  in  Form  No.  821,  p.  1175.J 

FORM  No.  1555. 
The  same  —  where  the  petition  is  by  the  attorney. 

•  [As  in  last  Form,  inserting  the  attorney  for  Y.  Z.  before  the 
words  "  the  defendant,"  in  paragraph  I,  and  substituting  said 
defendant  [or,  said  plaintiff]  for  "  your  petitioner "  in  all  the 
allegations,  so  far  as  necessary;  and  substituting  the  following  in 
place  of  paragraph  III:] 

III.  That  your  petitioner,  who  resides  at  ,  has  heen  re- 

tained hy  said  defendant  to  defend  [or,  said  plaintiff  to  bring] 
this  action,  and  from  the  statement  of  the  case  in  this  action, 
made  to  your  petitioner  by  said  ,  your  petitioner  verily  be- 

lieves that  said  has  a  good  and  substantial  defense  upon 

the  merits,  to  [or,  a  right  to  recover  on]  the  cause  of  action  set 
forth  in  the  complaint,  or  some  part  thereof ;  and  the  reason  why 
this  petition  is  not  made  or  verified  by  said  is   [here 

state  it]. 

[Modify  paragraph  IV,  by  substituting  defendant,  or  plaintiff, 
for  petitioner,  with  such  changes  as  may  be  necessary.] 

FORM  No.  1556. 
Affidavit  to  oppose  motion  to  remove  cause,  and  change  place  of  trial. 

Supreme  Court,  County  of 


In  the  Matter  of  the   Petition   of 

Y.  Z., 
To    Remove    an    Action    Between 
A.  B.  and  Y.  Z. 

[Venue.] 
A.  T.,  being  duly  sworn,  says : 
I.  That  he  is  the  attorney  for  the  plaintiff  in  this  action. 

™  Costs  will  not  be  asked  if  the   action     was    properly     triable     where     it 
^was  brought. 
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II.  That  the  action  is  brought  upon  ,  and  issue  ^va3 
joined  on  the  day  of  ,  19  ;  and  the  papers  for 
this  motion  to  remove  the  cause  were  not  served  until  the 

day  of  ,19     .«" 

III.  That  immediately  after  joinder  of  issue,  deponent  put 
the  cause  on  the  calendar  of  the  Court,  and  it  will  probably 
be  reached  in  due  course  there  before  the  day  of  , 
19     ,  and  deponent  is  prepared  to  try  it  then. 

IV.  That,  since  the  cause  was  so  at  issue,  two  trial  terms  have 
been  held  in  the  county  of  ,  to  which  defendant  asks  to 
have  the  cause  removed,  at  which  trial  terms  it  might  have  been 
reached  and  tried,  and  probably  would  have  been,  had  defendant 
promptly  applied  and  caused  removal  of  the  cause  [stating  fads 
substantiating  this;  as,  that  junior  issues  have  heen  tried]. 

[Jurat.]  [Signature.] 

[For  other  Forms,  see  those  used  on  ordinary  motions^  to  change 
place,  of  trial  in  preceding  article.] 

FORM  No.  1557. 
Order  removiiig  cause  and  changing  place  of  trial. 

At  a  Special  Term  of  the  Supreme  Court  [etc. 
See  Form  820,  p.  1174  of  this  volume], 

[Title  as  in  last  Form.] 

On  reading  and  filing  the  petition  of  Y.  Z.,  verified  the 
day  of  ,  19       [specifying  all  the  papers  used],  and  on 

the  pleadings  in  the  action  therein  mentioned,  and  after  hearing 
Z.  T.  for  said  defendant  Y.  Z. ;  and  A.  T.  for  said  plaintiff  A.  B. 
in  opposition  thereto  [or,  and  on  proof  of  service  of  due  notice 
of '  this  motion],  and  on  motion  of  Z.  T.,  attorney  for  said  de- 
fendant [no  one  appearing  for  said  plaintiff], 

Oedeeed,   that  the  said  action    [or,  proceeding  of  J 

brought  by  A.  B.  against  Y.  Z.,  be  and  the  same  is  hereby  re- 
moved from  the  court  of  into  this  court,  for  the  purpose  of 
changing  the  place  of  trial  [or,  hearing]  thereof;  and  that  the 
place  of  trial  [or,  hearing  thereof]  be  and  the  same-  hereby  is 
changed  to  the  county  of  ,®^  with  dollars  costs  of  this 
motion*^  [to  abide  the  event  of  the  action].  ^^^ 

80  See  Darragh  v.  MeKim,  2  Hun,      moval  to  be  without  prejudice  to  pro- 
337;   Hoffman  v.  Spaulding,  12  Hun,      ceedings  already  had.     §  34ff. 

83.  82  May   be    sometimes   allowed,  as 

81  The  statute  itself  declares  the  re-      where  the  original  county  was  not  the 

proper  one. 
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Enter:  {_signature  of  judge  by  initials  of  name  and  title.'\ 

{Under  N.  Y.  Code  Civ.  Pro.,  §§  319,  343,  344,  enter  with 
county  cleric  of  county  where  made,  and  see  that  certified  copy 
goes  with  removed  papers.} 

II.    REMOVAL   FOR   DISQUALIFICATION   OF   COUNTY   JUDGE. 

FORM  No.  1558. 

Certificate  to  effect  removal  of  a  cause  from  a  county  court,  for  incapacity 

of  judge.83 

[Title  of  county  court  and  of  the  cause.] 

It  appearing  in  this  action  [or,  proceeding]  that  the  under-, 
signed,  ,  the  county  judge  of  county,  is    [hy  law] 

incapable  to  act  therein  by  reason  of  [here  may  briefly  indicate 
caused  for  instance]   consanguinity  to  the  [or,  being  a 

stockholder  in  the  corporation  defendant  —  or,  having  been 
counsel  in  the  matter  involved  in  said  action],  and  there  being  no 
special  county  judge  within  said  county  [or,  it  appearing  in  this 
action,  etc.,  that  the  undersigned,  ,  the  county  judge  of 

county,  and  ,  the  special  county  judge  of  the  same, 

are  both  —  by  law  —  incapable  to  act  therein  by  reason  —  stat- 
ing cause  as  to  each]  ; 

Now,  THEEEFOEE,  I  [or,  we]  hereby  certify  the  fact  so  to  be,^*" 
to  the  end  that  the  action  [or,  proceeding]  be  hereby  removed 
from  this  court  to  the  Supreme  Court  [or,  from  before  said 
county  judge  to  be  continued  before  any  justice  of  the  Supreme 
Court]  within  the  judicial  district,  pursuant  to  §  342  of 

the  Code  of  Civil  Procedure  of  the  State  of  New  York. 

[Bate.] 

[Signature  of  name  and  initials  of  title.] 

[File  with  county  cleric.] 

83  For  another  mode  of  proceeding  disability,  and  does  not  extend  to 
by  petition  to  Supreme  Court,  see  voluntary  absence.  Matter  of  Hunger, 
next  Form.  10  App.  Div.  347,  41  N.  Y.  Supp.  882 ; 

As  to   calling    in   another    county  or  to  slight  pecuniary  interest.    Mat- 
judge,  see  Matter  of  Ryers,  10  Hun,  ter  of  Ryers,  supra. 
93,  aff'd,  72  N.  Y.  1.  84a  A    certificate,   not   an   order   to 

84  The  phrase  "  incapable  to  act "  continue  before  a  Supreme  Court 
in  §  342,  Code  Civ.  Pro.,  contemplates  judge,  is  the  proper  Form.  Matter  of 
a   disqualification    of    the    character  Rhinebeck;   19  Hun,  346. 

mentioned  in  §  46,  or  actual  physical 

110 
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FORM  No.  1559. 

Petition  to  Supreme  Court  to  remove  action  from  County  Court  for  disquali- 
fication, etc.,  of  judge.ss 

To  the  Supreme  Court  of  the  State  of  New  York. 

The  petition  of  A.  B,  shows: 

I.  That  on  the  day  of  ,19  [here  state  com- 
mencement and  pendency  of  the  action  as  in  Form  No.  1554 -~ 
or  if  a  special  proceeding,  for  instance  thus^  C.  D.,  an  infant 
under  the  age  of  fourteen,  by  your  petitioner,  his  general 
guardian,  heretofore  duly  presented  to  Hon.  J.  K.,  the  county 
judge  of  the  county  of  ,  a  petition,  a  copy  whereof  is 
hereto  annexed,  praying  for  a  sale  of  the  right,  title,  and  in- 
terest of  the  said  infant  in  certain  real  estate.  Upon  which  peti- 
tion an  order  of  the  said  county  court  was  duly  made  at  a  term 
thereof,  held  at  ,  in  the  said  county  of  ,  bearing  date 
the  day  of  ,  19  ,  appointing  F.  G.  the  special 
guardian  of  such  infant  for  the  purposes  of  the  said  application, 
and  directing  that  it  be  referred  to  E..  F.,  Esq.,  of  ,  as 
referee,  to  ascertain  the  truth  of  the  facts  in  such  petition  alleged ; 
and,  thereupon,  the  said  special  guardian  gave  the  security  re- 
quired by  law  and  the  practice  of  the  court,  and  the  same  was 
duly  approved  by  said  judge,  signified  by  his  approbation  in- 
dorsed in  -svriting  thereon ;  and  before  any  proceedings  were  had 
upon  such  reference,  the  said  special  guardian  produced  the 
certificate  thereof,  also  so  required,  as  appears  by  the  report  of 
the  referee  hereafter  mentioned. 

That  afterwards  such  proceedings  were  had  that  said  referee 
duly  completed  the  inquiry  directed  by  said  order  and  the  prac- 
tice of  the  court,  and  has  made  his  report,  and  is  ready  to  pro- 
duce the  same. 

II.  That  said  county  judge  has  become  [or,  your  petitioner 
has  since  then,  and  on  the  day  of  last  discovered 
that  said  county  judge  is]  incapable  to  act  in  said  proceeding  by 
reason  of  [here  may  briefly  indicate  the  cause.    See  last  Form]- 

Wheeefoee,  your  petitioner  prays  that  this  court  will  make 
an  order  removing  said  petition  [action]  and  all  proceedings 
thereon  to  the  Supreme  Court  [and  directing  in  what  county  it 
shall  proceed. 

85  For  mode  of  removal  by  certificate,  see  last  Form. 
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[7/  change  of  place  of  trial  is  desired^  state  facts  and  ground 
for  stay,  if  asked,  as  in  Forms  Nos.  1551,  1554.] 

[If  order  to  show  cause  is  ashed,  add]  That  no  previous  appli- 
cation [e^c.]. 

[Date.]  [Signature.] 

[Verification  as  in  Form  No.  821,  p.  1175.] 

[Order  may  be  easily  adapted  from  Form  No.  1557.J 


1Y48 


ABBOTT'S  PEACTICE  AND  FOEMS. 


AKTICLE  II. 


Judgment  by  Default,  on  Eailuee  to  entes  Appeaeanok 


OE    TO    PLEAD. 


86 


FORMS. 


I.   By  the  Clerk   (in  actions  fob 

LIQUIDATED  DAMAGES  ON  CONTBACT). 


1560. 
1561. 

1562. 
1563. 

1564. 


1565. 


Notice  that   clerk  will   assess 

amount  of  recovery. 
Statement  for  judgment. 
Affidavit  to  proceedings. 
—  on    corporation    failing    to 

serve  order  for  trial. 
Stipulation    for    judgment    in 

case  notes  are  given  to  settle 

action  and  are  not  paid. 
Judgment  by  clerl<  on  default. 


II.     On  APPLICATION   TO  THE  COUBT. 

A.  In  other  than  cases  of  Attachment 
and  Publication,  or  Divorce,  Fore- 
closure or  Partition. 

1566.  Notice  of  application  to  court 

or  judge. 

1567.  Demand  by  defendant  not  ap- 

pearing, of  notice  of  refer- 
ence or  writ  of  inquiry. 

1568.  Affidavit     to     proceedings,     to 

enter  judgment  on  applica- 
tion to  the  court  (general 
Form ) . 

1569.  Order  by  the  court  for  judg- 

ment after  computation,  or 
upon  its  own  assessment. 

1570.  Order  for  judgment  for  special 

relief  ( short  Form ) . 

1571.  Another  Form;  reciting  notice 

of  no  personal  claim,  etc. 

1572.  Another    Form;    where    dam- 

ages are  to  be  assessed  by 
writ  of  inquiry,  etc. 

1573.  Writ  of  inquiry. 


1574.  Notice  of  execution  thereof. 

1575.  Inquisition  of  damages. 

1576.  Return  (to  be  indorsed). 

1577.  Notice  of  motion  to  set  aside 

inquisition  or  report,  and  for 
a  new  assessment. 

1578.  Judgment  after  assessment  of 

damages. 

B.  Where  service  was  hy  publication 
and  attachment  levied,  and  no  ap- 
pearance by  defendant. 

1579.  AfiBdavit     to     proceedings    to 

obtain  personal  judgment. 

1580.  Order    of    reference    to    take 

proof. 

1581.  Undertaldng  for  restitution. 

1582.  Order  for  judgment. 

1583.  Judgment  thereon. 

0.  In  foreclosure. 

1584.  Affidavit   to   proceedings. 

1585.  Notice  of  application  thereon. 

1586.  Order    of    reference    to   take 

proof. 

1587.  Report   preliminary   to   judg- 

ment. 
1588-1590.  Statements    of    findings 
suitable  in  peculiar  cases. 

1591.  Judgment   of   foreclosure  and 

sale. 

D.  For  want  of  reply. 

1592.  Affidavit  of  no  reply,  etc. 

1593.  Notice  of  motion  (or  order  to 

show  cause)  for  judgment. 

1594.  Order  thereon. 

1595.  Judgment  thereon. 


86  Under  N.  Y.  Code  Civ.  Pro., 
§  1207,  u,  judgment,  where  no  answer 
has  been  interposed,  "  shall  not  be 
more  favorable  to  plaintiff  than  that 
demanded  in  the  complaint."  But 
this  is  simply  a  rule  of  procedure  in- 
tended for  defendant's  protection,  and 
a  judgment,  awarding  a  more  ex- 
tended remedy,  entered  in  violation  of 


the  section  is  not  void,  but^  voidable 
upon  motion.  Harrison  v.  Union  Trust 
Co.,  144  N.  Y.  326.  If  it  purports  to 
affect  property  not  within  the  com- 
plaint's description,  it  is  of  course 
absolutely  void  to  that  extent.  Clapp 
V.  McCabe,  155  N.  Y.  525. 

The    section    applies   where   a  de- 
murrer has  been  interposed,  but  no 
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I.    BY  THE  CLERK    (IN  ACTIONS   FOR  LIQUIDATED  DAMAGES   ON 

CONTRACT). 87 

FORM  No.  1560. 

Notice  that  clerk  will  assess  amount  of  lecovery.ss 

[Title  of  court  and  action.^ 

Please  take  notice,  that  the  amount  which  the  plaintiff  is  en- 
titled to  recover  in  this  action  *  will  be  assessed,  and  his  costs 
and  disbursements,  the  items  whereof  are  herewith  stated,  will 
be  adjusted,  by  the  clerk  of  [the  county  of  ],  at  his  office, 

t  in  ,  on  the  day  of  ,  19     ,  at  o'clock      m. 

[Date.]  [Signature  and  office  address  of], 

[Address]  To  ,  Plaintiff's  attorney. 

Defendant's  attorney. 


answer  served.  Mathot  v.  Triebel, 
102  App.  Div.  426,  92  N.  Y.  Supp.  512. 

Of  course  plaintiflF  may  enter  a 
judgment  less  favorable  to  himself. 
Compton  V.  Compton,  111  App.  Div. 
923;  Code  Civ.  Pro.,  §   1213,  subd.  1. 

87  N.  Y.  Code  Civ.  Pro.,  §§  419,  420, 
1212.  Allowable  only  in  actions  on 
contract.  A  judgment  is  a  contract 
within  this  rule.  20  Abb.  N.  C.  218, 
221.  If  the  complaint  charges  the 
receipt  of  money  in  a  fiduciary  ca- 
pacity, and  defendant  is  therefore 
liable  to  imprisonment  under  a  body 
execution,  the  judgment  may  never- 
theless be  entered  by  the  clerk  with- 
out application  to  the  court.  S.  S. 
Richmond  Hill  f.  Seager,  31  App.  Div. 
288,  52  N.  Y.  Supp.  985.  And  the 
reasoning  of  the  decision  applies 
equally  to  an  action  upon  contract 
where  the  complaint  makes  incidental 
charges  of  fraud  (under  Code  Civ. 
Pro.,  §  549,  subd.  4).  If  the  action 
is  on  a  statutory  liability,  though  for 
liquidated  damages  (Gadsden  v. 
Woodward,  38  Hun,  548,  a  case  of 
individual  liability  of  trustee  of  cor- 
poration for  failing  to  file  report),  or 


on  contract,  but  for  unliquidated  dam- 
ages (Matter  of  Soharmann,  49  App. 
Div.  279,  63  N.  Y.  Supp.  267),  such 
as  breach  of  warranty  —  or  in  any 
case  if  there  was  not  personal  oerviee 
of  summons  (with  complaint  or  notice 
of  amount)  or  an  appearance  —  apply 
to  the  court,  not  to  the  clerk. 

88  This  notice  is  not  necessary  when 
the  complaint  is  verified,  and  states  a 
cause  of  action  within  Code  Civ.  Pro., 
§  420,  even  though  defendant  has  ap- 
peared. Southworth  v.  Curtis,  6  How. 
Pr.  271,  1  Code  Rep.  (N.  S.)  412.  In 
such  a  case  the  clerk  does  not  "  as- 
sess "  the  sum  due.  See  Bullard  v. 
Sherwood,  85  N.  Y.  253. 

If  defendant  has  appeared  generally, 
and  the  clerk  must  make  an  assess- 
ment, five  days'  notice  of  the  assess- 
ment is  necessarv.  N.  Y.  Code  Civ. 
Pro.,  §  1219.  (In  City  Court,  two 
days,  §  3161.)  Five  days'  notice  of 
adjustment  of  costs;  two  days  where 
the  attorneys  reside  or  have  their 
offices  in  the  same  city  or  town.  Id., 
§  3263.  (In  City  Court,  two  days, 
and  one,  respectively.     §  3161.) 
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FORM  No.  1561. 
Statement  foi  judgjment.SB 

ITitle  of  court  and  cause.} 

Amount  claimed  in  summons  [complaint] 

Interest 


Costs  by  statute 

Additional  defendants  served  with  process^". 

Clerk's  fees   entering  judgment^^ 

Affidavits''^ 

Transcript   and   docketing^* 

Postage 

Sheriff's  fees  on  execution®* 

Serving  summons  and  complaint®' 

Satisfaction  piece'® 


[Affidavit  to  disbursements,^  as  in  paragraph  IV  of  next 
Form.} 

FORM  No.  1562. 

Affidavit  to  proceedings,  to  enter  judgment  with  the  clerk.98 

[Title  of  court  and  action;  or,  append  to  statement  as  in  previous 

Form.} 
[Venue.} 

A.  T.,  being  duly  sworn,  says: 

I.  That  he  is  the  [managing  clerk  in  the  office  of  the]  plain- 
tiff's attorney  herein.  * 

[If  defendant  has  failed  to  appear^}  II.  That  the  defendant 
Y.  Z.  was  duly  personally  served  within  this  State  with  the  sum- 
mons and  the  complaint  [or,  notice]  herein,  as  appears  by  the 
annexed  affidavit  of  M.  IST.  [or  state  service  here;  see  Volume  I, 

89  N.  Y.  Code  <:!iv.  Pro.,  §  3262.  97  M.,  §  3267.    May  be  conveniently 

90  Id.,     §  3251.  united  with  the  oath  to  default,  as  in 
Slid.,     §  3301.  next  Form. 

^Id.,     §  3298.  98  See  note  8  to  Form  1565., 

OS  Id.,     §  3301.  99  An  extension  of  time  to  answer 

94  M.,  §§  3256,  3307,  subds.  6-10.  carries  with  it  an  extension  of  time 

9BSee  id.,  §  3251,  subd.  1;  §  3307,  to    appear.'    Littauer   v.   Stein,   17' 

subd.  1.  N.  Y.  233. 
96  Id.,  §  3304. 
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pp.  641-649],  and  defendant  has  not  appeared  or  answered,  and 
his  time  to  appear  or  answer  herein  has  expired. 

[If  defendant  has  appeared  and  failed  to  answer']  III.  That 
the  defendant  appeared  herein  on  the  day  of  ,19 

[and  a  copy  of  the  complaint  was  duly  served  on  his  attorney  on 
the  day  of  ,  19     ,  pursuant  to  demand],  but  he 

has  failed  to  demur  or  answer  herein,  and  his  time  to  so  plead 
has  expired  [and,  in  a  proper  case:^  and  that  due  notice  of  the 
time  and  place  of  assessment  of  damages  by  the  clerk  of  this  court 
has  been  served  as  appears  by  the  affidavit  of  M.  -IST.  annexed  or 
state  it;  see  Forms  219,  etc..  Volume  I,  pp.  406-410]. 

IV.  That  the  disbursements  above  mentioned  have  been  made 
in  this  action,  or  will  be  necessarily  made  and  incurred  herein. 

[Jurat. '\  [Signature.] 

FORM  No.  1563. 

Affidavit  to  apply  for  judgment  as  on  default,  for  failure  of  corporation 
defendant  to  serve  order  for  trial  of  action  for  damages  on  evidence  of 
debt.2 

[Title  of  court  and  action.] 
[Venue.] 

A.  T.,  being  duly  sworn,  says : 

I.  That  he  is  [the  attorney  for]  the  plaintiff  herein  [or  other- 
wise state  his  relation  to  the  cav^e]. 

II.  That  the  defendant  is  a  foreign  [or,  domestic]  corporation 
[if  a  private  or  business  corporation,  add:  located  at —  or,  having 
a  place  of  business  at  ].  That  this  action  is  brought  to 
recover  damages  for  the  non-payment  of  a  promissory  note  [or, 
bill  —  or  state  nature  of  instrument,  which  must  be  for  payment 
of  money  only]  made*  [or,  accepted]  by  defendant,  for  the  pay- 
ment of             dollars   upon   demand    [or,   on   the  day   of 

,  19     ]. 

III.  That  a  copy  of  the  summons  and  complaint  herein  was 
served  on  the  defendant  personally  [as  appears  by  the  annexed 
affidavit  of  M.  IST. —  or,  upon  defendant's  attorney,  pursuant  to 
Ms  appearance  and  demand  therefor]  on  the  day  of  , 
19    .* 

1  See  note   88,   supra.  s  Doea  not  apply  to  an  indorsement 

2  N.  Y.  Code  Civ.  Pro.,  §  1778.    Ap-       by  a   corporation.     Storer   v.   Times, 
plication  to  the  court  for  judgment  is       etc.,  Co.,  119  N.  Y.  483. 

not  necessary.    Hutson  v.  Morrisania  *  Service  is  of  course  immaterial  if 

Steamboat  Co.,  12  Abb.  N.  C.  278,  64  the  corporation  has  authorized  an  ap- 
How.  Pr.  270,  276.  pearance  by  the  attorney  serving  the 
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IV.  That  more  than  twenty  ^or  in  N.  Y.  City  Court,  six^] 
days  have  elapsed  since  the  service  of  said  [summons  and]  com- 
plaint was  made;  that  the  said  defendant  served  its  answer  [or, 
demurrer  herein]  on  the  day  of  ,  19  ,  but  did 
not  Ferve  therewith  a  copy  of  an  order  of  a  judge  directing  that ' 
the  issues  presented  by  the  pleadings  be  tried. 

V.  That  the  answer  —  or,  demurrer  —  so  served  was  there- 
upon forthwith  returned  to  its  attorney,  with  a  notice  of  the 
objection  thereto  indorsed  thereon,  of  which  notice  a  copy  is 
hereto  annexed.* 

[Jurat-I  [Signature.] 

[The  judgment  entered  with  the  clerk  will  contain  recitals  ac- 
cordingly.'] 

FORM  No.  1564. 

Stipulation  for  judgment  in  case  notes  given  to  settle  action  are  not  paid.? 

[Title  of  court  and  cause.] 

Whereas,  this  action  was  begun  on  the  day  of  , 

19  ,  by  the  service  upon  the  defendant  within  this  State  of  the 
summons  and  complaint,  and  the  defendant  has  not  [appeared 
or]  pleaded  thereto  and  is  in  default;  and 

Whereas,  the  defendant  has  this  day  delivered  to  plaintiff's 
attorney  [four]  certain  notes  made  by  [M.  ~S.,  and  indorsed  by 
the  defendant]  for  the  aggregate  sum  of  dollars,  with  in- 

terest, which  said  notes  mature  at  different  periods  according  to 
the  terms  thereof; 

It  is  hereby  stipulated  between  the  parties  hereto,  that  if  the 
said  notes  shall  be  paid  promptly  at  the  time  of  maturity  thereof, 
then  no  judgment  shall  be  entered  in  this  action ;  but  in  case  any 
one  of  said  notes  shall  not  be  paid  at  maturity  according  to  its 
terms,  then  immediately  upon  such  default  in  payment  the  plain- 
tiff shall  be  at  liberty  forthwith  to  enter  judgment  by  default  in 
this  action,  and  to  issue  execution  for  the  amount  remaining  un- 
paid as  principal  and  interest  of  said  notes. 

[Date.]  [Signatures;  and  if  hy  defendant  in  person  add 

his  acTcnowledgment.] 

answer.     But  it  will  do  no  harm  to  returned.      Tantphoeus   v.   Harbor  & 

show  proper  service,  and  thus  cover  Sub.  Assoc,  96  App.  Div.  23,  88  N.  Y. 

any  question  of  attorney's  authority  Supp.  709,  overruling  Watertown  Nat. 

to  appear.  Bank  v.  Westchester  Co.  W.  Co.,  19 

BSehlegel  v.  Am.  Beer,  etc.,  Co.,  12  Misc.  685,  44  N.  Y.  Supp.  1101. 

Abb.  N.  C.  280,  2  Civ.  Pro.  Rep.  393,  7  From  Osborn  v.  Rogers,  112  N.  Y. 

64  How.  Pr.  196.  673. 

6  The  demurrer  or  answer  must  be 
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FORM  No.  1565. 
Judgment  by  default  entered  by  the  clerk.s 
[Title  of  court  and  adion.^^ 

The  summons  [if  complaint  was  served  at  same  time,  add:  and 
complaint]  in  this  action  having  been  duly  personally  served  on 
the  defendant  [or,  all -of  the  defendants^"]  above  named,  on  the 
day  of  ,  19     ,  and  the  time  for  said  defendant  [s] 

to  appear  and  plead  having  fully  expired,  and  said  defendant  not 
having  [or,  none  of  the  said  defendants  having]  appeared  or 
pleaded. 

[Or  where  defendant  has  appeared :'\^^  This  action  having  been 
commenced  by  the  issue  of  a  summons  [if  complaint  was  issued 
at  same  time,  add:  and  complaint],  and  the  defendant  Y.  Z.  [or, 
all  of  the  defendants]  above  named  having  voluntarily  appeared 
herein,  on  the  day  of  ,  19     ^^   [if  complaint  was 

served  on  demand,  add:  and  having  been  duly  served  with  a  copy 
of  the  complaint] ,  and  having  made  default  in  pleading,  *  [and 
due  notice  of  this  application  having  been  given  him  [or, 
them]  ;1  t 

[And  the  damages  having  been  duly  assessed  at  the  sum  below 
stated :  ^^ —  or  in  case  of  a  partial  payment  by  defendant,^*  and 


8  Either  the  complaint,  or  the  notice 
specified  in  §  419,  must  be  served  with 
the  summons,  or  the  defendant  must 
have  appeared  and  defaulted  in  plead-  - 
ing,  to  permit  judgment  to  be  thus 
entered.     Code  Civ.  Pro.,  §  1212. 

Service  of  the  complaint  after  the 
service  of  the  summons,  and  before 
defendant's  appearance,  is  ineffective. 
Grouse  v.  Reichert,  61  Hun,  46,  15 
N.  Y.  Supp.  369,  21  Civ.  Pro.  Rep.  39. 

Sustained  by  Maples  v.  Macliey,  89 
N.  Y.  146  (holding  that  a  recital  of 
due  service  and  default  supports  the 
judgment  of  a  court  of  general  juris- 
diction, although  the  proof  of  service 
may  be  defective ) ;  and  see  Pringle  v. 
VVoolworth,  90  id.  502.  But  in  a 
court  of  limited  jurisdiction,  the  re- 
cital in  the  judgment  is  without 
effect.  Matter  of  Scharmann,  49  App. 
Div.  279,  63  N.  Y.  Supp.  267. 

*See  that  defendants'  names  are 
correctly  stated  in  the  judgment,  even 
though  incorrectly  stated  in  the  proof 
of  service.  See  Miller  v.  Brenham,  68 
N.  Y.  83;  Miller  v.  Stettiner,  7  Bosw. 
892;  Quivey  ».  Porter,  37  Cal.  458, 
464;  Townsend  p.  Ratcliff,  50  Tex. 
148.    Compare  Smith  v.  Jackson,  20 


Abb.   N.   C.   422;    Ford  v.  Doyle,   37 
Cal.  346. 

If  the  variance  is  not  insignificant 
better  apply  to  the  court  for  leave  to 
amend.     See  Volume  I,  pp.  623,  717. 

10  If  there  are  several  it  is  better  to 
name  them  or  say  expressly,  "  all  the 
defendants,"  or,  all  except,  etc.  If 
there  are  more  than  two  defendants 
a  recital  that  "  the  defendants  "  were 
served  does  not  show  so  clearly  as 
desirable  that  all  were  served. 

11  Christal  v.  Kelly,  88  N.  Y.  285. 

12  The  appearance  should  be  in- 
cluded in  the  judgment  roll;  in  case 
of  appearance,  proof  of  service  is  not 
a  necessary  part  of  the  record  of 
judgment.  Smith  v.  Holmes,  19  N.  \. 
271.  But  if  appearance  is  withdrawn, 
there  must  be  proof  of  service.  Mc- 
Arthur  v.  Lemer,  110  Ind.  526,  7 
West.  Rep.  521. 

13  It  is  not  necessary  to  recite  the 
fact  or  mode  of  assessment  before  the 
clerk.  Am.  Exch.  Bank  v.  Smith,  6 
Abb.  Pr.  1.  But,  by  N.  Y.  Code  Civ. 
Pro.,  §  1213,  either  party  may  re- 
quire the  clerk  to  reduce  it  to  writing 
and  file  it. 

14  If  partial  payment  after  sum- 
mons served  has  reduced  the  balance 
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dollars  having  been  paid  since  action  begun]  §  Now,  on 
motion  of  A.  T.,  attorney  for  plaintiff: 

It  is  adjudged,  that  A.  B.,  the  plaintiff  [if  in  particular  captr 
city,  say:^  as  receiver  [etc.,  or  otherwise^,  recover  of  Y.  Z.  the 
defendant  [if  in  particular  capacity,  say:  as  surviving  partner  of 
the  firm  of  —  etc.,  or  otherwise^   the  sum  of  dollars,  the 

amount  claimed,  and  interest,^^  and  dollars  costs  and  dis- 

bursements, amounting  in  all  to  dollars. 

[If  against  several  jointly  indebted  on  contract,  only  part  of 
them  having  been  served,^^  may  add:^  But  this  judgment  can  be 
enforced  only  against  the  joint  property  of  all  the  defendants 
herein,  and  the  separate  property  of  the  said  defendants  [naming 
them'],  v?ho  were  served  as  aforesaid. 

[Date.']  [Signature  of  cleric] 

II.     ON  APPLICATION  TO   THE   COURT. 
A.    In  other  than  cases  of  Attachment  and  Pubijcation,  ob  Divorce, 

FORECLOSUEE    AND    PARTITION. 

FORM  No.  1566. 
Notice  of  application  to  court  or  judge  thereof,  for  iudgment." 

[Title  of  court  and  action.] 

Please  take  notice,  that  the  plaintiff  will  apply  to  this  court, 
at  a  trial  [or,  at  a  Special]  Term^*  to  be  held  at  the  city  hall] 
[or,  Avill  apply  to  Hon.  J.  K.,  one  of  the  justices  of  this  court,  at, 
etc.]  in  the  city  of  ,  in  the  county  of  ,  on  the 

due  below  fifty  dollars,  plaintiff  is  hag  not  appeared.  N.  Y.  Code  Civ. 
not  entitled  to  add  costs,  unless  he  Pro.,  §  799.  Eight  days'  notice  is  re- 
has  reserved  the  right.  Rice  x>.  quired  (N.  Y.  Code  Civ.  Pro.,  §  1219), 
Childs,  28  Hun,  303.  except  in  New  York  City  Court,  where 

15  BuUard  v.  Sherwood,  85  N.  Y.  two  days'  suffices.  §  3161.  The  court 
253,  rev'g  22  Hun,  462.  or   judge   has   power   to  shorten,  the 

16  N.  Y.  Code  Civ.  Pro.,  §  1932;  time  bv  an  order  to  show  cause.  Git. 
Long  V.  Stafford,  103  N.  Y.  274,  and  Sav.  Bank  v.  Bauer,  49  Hun,  238,  1 
cases  cited.  N.  Y.   Supp.  450,   14  Civ.  Pro.  Rep. 

IT  May,   since  amendment  of   1901,  340. 

be  made  to  a  judge,  as  well  as  to  the  18  In  the  Supreme  Court  may  apply 

court.     Code  Civ.  Pro.,  §  1215.  at  any  Special  Term  in  the  district 

Copies    of    the    papers    to   be    sub-  embracing   the   county  in  which  the 

mitted  upon  the  application  for  judg-  action  is  triable,  or,  except  in  the  first 

ment  are  not   required  to  be   served  district,  in  an  adjoining  county;  such 

with  the  notice.  application  may  also  be  made  at  a 

Must  be   served  on  any   defendant  Trial  Term   in  the  county  in  which 

who  has  duly  appeared.     See  Vokime  the  action  is  triable.    N.  Y.  Gen  Kule 

T,  pp.  733,  734;   Wood  v.  Lambert,  3  No.    26.      In    New   York   and  Kings 

Sandf.  724,  1  Code  Rep.   (N.  S.)  214.  counties,    the    motion   may   only  te 

And  on  any  defendant  actually  con-  made  at  a  Special  Term.    Id. 
fined   in   jail   for   want   of  bail,  who 
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day  of  ,  19     ,  at         o'clock  in  the         noon,  or  as  soon 

thereafter  as  counsel  may  be  heard,  *  for  the  relief  demanded  in 
the  complaint  Imay  add,  if  desired,  and  for  a  \yrit  of  inquiry 
directed  to  the  sheriff  of  the  county  of  to  assess  the  dam- 

ages of  the  plaintiff  herein  —  or,  for  a  reference —  stating  object 
—  or  for  such  other  or  further  relief  as  may  be  just]. 

IDate,  signature  and  address,  as  in  Form  1560.] 

FORM  No.  1567. 
Demand  by  defendant  not  appearing,  of  notice  of  reference  or  writ  of  inquiry.io 

[Title  of  court  and  action.^ 

Please  take  notice,  that  the  undersigned  demands  notice  of  the 
execution  of  any  reference,  or  writ  of  inquiry,  which  may  be 
granted  upon  any  application  to  the  court  for  judgment  in  this 
action, 

[Date.]  [Signature  and  office  and  post-office  address  of],  De- 
fendant in  person. 
[Or,  signature  and  office  and  post-office  address  of, 
Attorney  appearing  specially  for  the  defendant 
Y.  Z.]  ■ 
[Or,  signature  and  office  and  post-office  address  of. 
Agent  for  the  defendant  Y.  Z.] 

[Address]  To  , 

Attorney  for  plaintiff. 

[May  he  served  at  any  time  before  judgment] 

FOBM  No.  1568. 

AfSdr.vit  to  proceedings,  to  enter  judgment  on  application  to  tlie  court 
(general  Form). 

[As  in  Form  1563  to  the  *-] 

II.  That  this  action  is  brought  [?/  brought  by  leave ?°  say: 
pursuant  to  leave  duly  granted  by  order  of  this  court  —  or,  of 
the  Court  of  —  entered  the  day  of  ,  of  which 

a  copy  is  hereto  annexed;]   [Here  state  object-"'^  briefly,  as  thus: 

19  N.  Y.  Code  Civ.  Pro.,  §  1219.  20aThe  nature  of  the  action  is  ana - 
Notice  of  application  to  the  court      terial   also  in  enabling  the  judge  to 

for  the  order  need  not  be  given  unless  determine  the  regularity  of  the  pro- 

the  defendant  has  appeared  generally.  cecdings.    In  an  equity  case  the  court 

20  See  Volume  I,  p.  542,  etc.  If  may  look  into  the  merits  on  such  an 
plaintiff  sues  by  guardian  ad  litem,  application.  Thomson  c,  Wooster,  114 
allege  appointment.     See  Volume  I,  U.  S.  104. 

p.  587,  etc. 
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to  recover  the  possession  of  a  lot  of  land  in  the  city  of  and 

county  of  ],  and  is  triable  in  the  county  of  .*' 

Ill  and  IV.  [Allege,  or  annex  and  refer  to,  proof  of  service 
and  default,  as  in  Form  1562.] 

[If  defendant  has  appeared  generally,  allege  service  of  notice 
as  in  Form  1566.] 

T.  [In  action  affecting  specific  real  property,  allege  filing  of 
notice  of  lis  pendens  as  in  Form  1584,  post.'\ 

"VI.  [If  application  is  made  ex  parte,  and  for  an  order  pre- 
liminary to  judgment,  add:  That  no  previous  application,  etc.,  as 
on  p.  1172.] 

[Jurat.}  [Signature.] 

FORM  No.  1569. 

Order   by   the   court   for   judgment   after    computation,    or   upon   its  own 

assessment.22       ,f^ 
At  a  Special  Term  [etc.,  or,  a  Trial  Term 

—  etc.,  as  in  Form  820,  p.  1174].*' 
[Title  of  action.] 

[Recitals  as  in  Form  1565,  to  the  f,  except  that  papers  upon 
application  must  he  specified,  as:  as  appears  from  the  annexed 
affidavit  of  —  etc.]  and  the  court  having  [with  the  aid  of  a  jury 
present  in  court]  computed**  the  amount  [or,  having  assessed  the 
damages]  which  the  plaintiff  is  entitled  to  recover  herein  [or, 
having  taken  an  account  of  the  transactions  mentioned  in  the 

essary,  where  the  complaint  charges 
that  defendant  received  money  or 
property  in  a  fiduciary  capacity,  and 
a  body  execution  may  properly  issue 
on  a  judgment  entered  by  the  clerk. 
Richmond  Hill  S.  S.  Co.  v.  Seager,  31 
App.  Div.  288,  52  N.  Y.  Supp.  985,  6 
Anno.  Cas.  65,  27  Civ.  Pro.  Kep.  395. 
For  findings  and  judgment  after 
inquest,  see  Forms  1697,  1698. 

23  See  notes  17  and  18  to  Eorm 
1566. 

24  The  court  or  judge  has  power  to 
assess  the  damages  in  actions  upon 
contr.act,  without  reference  or  writ  of 
inquiry,  but  it  is  not  usual  save  in 
simple  cases  of  a  liquidated  demand. 
Renner  v.  Marshall,  1  Wheat.  215. 

The  relief  must  not  be  more  favor- 
able to  plaintiff  than  that  demanded 
in  the  complaint.  Zwickey  v.  Haney, 
63  Wise.  465,  23  N.  W.  Rep.  577, 
N.  Y.  Code  Civ.  Pro.,  §  1207;  Clapp  «. 
MeCabe,  155,  N.  Y.  525. 


21  Under  N.  Y.  Gen.  Rule  No.  26, 
the  application  may  be  made  at  any 
Special  Term  in  the  district,  or,  ex- 
cept in  the  first  district,  in  an  ad- 
joining county;  also  at  a  Trial  Term 
in  the  county  where  the  action  is  tri- 
able, except  in  New  York>  and  Kings 
counties. 

22  Or,  may  be  judge's  order.  Code 
Civ.  Pro.,  §  1215. 

This  Form  is  intended  to  cover  only 
those  cases,  where,  after  defendant's 
default  in  pleading,  and  because  of 
non-service  of  complaint  or  notice, 
with  summons,  in  actions  for  liqui- 
dated damages  on  contract,  applica- 
tion for  judgment  cannot  be  made  to 
clerk;  or,  where,  in  an  action  for  un- 
liquidated damages  on  contract,  the 
court  is  willing  to  assess  the  amount. 
See  Code  Civ.  Pro.,  §§  1212-1215. 
Or,  in  ejectment,  without  damages. 
Sayres  v.  JOller,  10  Civ.  Pro.  Rep.  09. 

Application  to  the  court  is  not  nee- 
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complaint  —  or,  having  taken  proof  of  the  facts  alleged  in  the 
complaint],  for  the  purpose  of  enabling  it  to  render  judgment 
herein : 

{Continue,  if  a  mere  money  judgment,  as  in  Form  1565  from 
the  §,  or  in- other  cases  as  in  Forms  below.~\ 

Enter:  [signature  of  judge  by  initials  of  name  and  title.] 
FORM  No.  1570. 

Order  for  judgment  for  special  reUef  (short  Form  such  as  may  be  indorsed 
on  draft  of  judgment) .26 

At  a  Special  Term  [etc.,  or.  Trial  Term 

—  etc.,  as  in  Form  S20,  p.  lll^:].^^ 
[Title  of  action.] 

Oedeeed,  that  on  filing  the  papers  within  mentioned,  judg- 
ment be  entered  herein  for  the  plaintiff  against  the  defendant,  as 
within  [with  dollars  costs  of  this  motion]. 

FORM  No.  1571. 

Another  Form;  reciting  notice  of  no  personal  claim,  or  indorsed  summons  in 

partition,  or  penal  action,  or  arrest,  or  guardian  ad  litem. 

At  a  Special  Term  [etc.,  or,  Trial  Term 

—  etc.,  as  in  Form  820,  p.  1174]." 
[Title  of  action.] 

The  summons  and  complaint  in  this  action  [or,  with  a  notice 
in  this  action  pursuant  to  section  419  of  the  Code  of  Civil  Pro- 
cedure, and  if  in  partition,  may  add:  with  a  notice  pursuant  to 
section  1541  —  or  in  a  penal  action,  may  add:  with  an  indorse- 
ment pursuant  to  section  1897],  having  been  duly  personally 
served  on  Y.  Z.,  the  defendant,  on  the  day  of  , 

19  [if  defendant  has  been  arrested  otherwise  than  by  court 
order  (ne  exeat),  add:  and  twenty  days  since  the  arrest  of  the 
defendant  herein  having  expired^^ —  or  if  a  defendant  is  an  in- 
fant: and  twenty  days  since  the  appointment  of  a  guardian  ad 
litem  for  the  defendant  W.  X.  having  expired^''],  and  said  de- 
fendant having  made  default  in  appearing  [or,  in  pleading]  as 
appears  by  the  annexed  affidavit  of  A.  T.,  attorney  for  the  plain- 
tiff, verified  on  the  day  of  ,  19     ":  f 

[Continue  as  in  next  Form  from  the  f.] 

25  The  more  usual  (if,  perhaps,  not  26  See    notes    17    and    18    to    Form 

the  more  technically  correct)  practice  1506. 

IS  to  entitle  the  judgment  as  above,  27  See  notes  17  and  18  to  Form  1566 

and  have  the  judge   sign   it  with   a  28  N.  Y.  Code  Civ.  Pro.,  §  566. 

direction  to  enter;    and  to  enter  no  29 /d.,  §  12 18. 
formal  order  of  direction.    See  Forms 
of  Judsment  after  Trial  by  Court. 
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FORM  Wo.  1572. 

Another  Form;  where  damages  are  to  be  assessed  by  writ' of  inquiry,  ot  ai 
reference  is  to  be  had. 

[^Caption  as  in  last  Form.  Becitals  according  to  the  circum- 
stances; see  Forms  1565,  1569,  1571,  continuing:}  f  Now,  on 
motion  of  A.  T.,  attorney  for  the  plaintiff,  it  is 

Oedeeed  and  adjudged,  that  the  plaintiff  recover  of  the  de- 
fendant the  damages  by  him  sustained  on  account  of  the  cause  of 
action  alleged  in  the  complaint  [and  that  he  recover  also  the 
possession — etc.^°]  and  further,  it  is 

Oedeeed,  [that  said  damages  be  assessed  by  a  jury,^^  and] 
that  a  writ  of  inquiry^*  issue  to  the  sheriff  of  \_the  county  of 
place  of  trial,^^']  to  ascertain  the  damages  of  the  plaintiff  herein 
by  a  jury  impanelled  by  him  [or,  instead  of  last  clause,  that  said 
sheriff  attend   at  —  the  court  house  at  in  the  county  of 

—  that  the  writ  be  executed  in  open  court,  the  judge 
presiding,  and  that  the  jury  to  ascertain  the  damages  be  drawn 
from  the  panel  of  jurors  then  in  attendance  at  the  trial  term  of 
this  court  then  in  session^*], 

[Or,  Oedeeed,  that  it  be  referred^  to  K.  F.,  Esq.,  of  , 

to  —  here  state  inquiry,  as :  take  proof  of  the  allegations  of  the 
plaintiff's  complaint,  and  report  his  findings  to  this  court  with 
all  convenient  speed.] 

[In  either  case  may  add:  It  is  further  ordered,  that  the  inquisi- 
tion returned  on  said  writ  of  inquiry  —  or,  the  report  of  said 
referee  —  be  returned  to  this  court  for  its  further  action  thereon 
—  or,  may  add,  though  not  essential,  that  on  the  filing  of  the 
inquisition  —  or,    report    of    said    referee  —  judgment   may  he 

30  In  ejectment  an  order  for  judg-  Bryant,  4  Abb.  Pr.  402,  6  Duer,  668; 
ment  for  possession  may  be  granted  Harder  v.  Harder,  26  Barb.  409.  De- 
without  proof,  after  default.  Sayres  fendant  may  introduce  afiBrmative 
V.  Miller,  10  N.  Y.  Civ.  Pro.  Rep.  69.  proof    on    the    question   of   damages 

31  Omit   when   the   action   for   per-  Bassett  v.   French,   10  Misc.  672,  31 
sonal  injuries  or  injuries  to  property,  N.  Y.  Supp.  667,  1  Anno.  Cas.  270. 
as  damages  must  be  so  assessed.   N.  Y.  33  N.  Y.  Gen.  Pules  No.  26. 
Code  Civ.  Pro.  1215.  34  From  Elsey  v.  Int.  Ey.  Co.,  93 

A  reference  cannot  be  ordered  in  an  App.   Div.    115,   87   N.  Y.  Supp.  29, 

action  for   a   personal   injury,   or   an  holding  that  the  court  has  power  to 

injury  to  property.     Code  Civ.  Pro.,  so  direct,  and  approving  the  practice 

§  1215;  Fullerton  v.  Young,  46  Misc.  where   troublesome  questions  of  law 

292,  94  N  Y.  Supp.  511.  are  likely  to  arise  upon  the  assess- 

32  For  the  practice,  see  notes  under  ment. 

Form  1574;  Bossout  v.  P.,  W  &  0.  E.  35  Reference  is  not  usually  ordered 

R.   Co.,   131   N.  Y.   37;    Thompson  v.  where  the  question  is  one  of  unliqui- 

Lumley,  7  Daly,  74,  1  Abb.  N.  C.  254,  dated  damages,  unless  xt  depends  on  a 

50  How.  Pr.  105;  Samuels  v.  Bryant,  long  account.     Hewitt  V.  Howell,  8 

14  Abb.  Pr.   (N.  S.)   442;  Cazneau  v.  How.  Pr.  346. 
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entered  in  accordance  therewith   and  with   this   order,   without 
further  notice.]^® 
Enter:  ^signature  of  judge  by  initials  of  name  and  title.] 

FORM  No.  1573. 
Writ  of  inquiry. 

[Seal]         The  People  of  the  State  of  ,  to  the  Sheriff  of 

the  county  of  ,  greeting: 

Whereas,  in  an  action  brought  by  A.  B.  against  Y.  Z.  in  our 
Court,  such  proceedings  were  had,  upon  the  due  per- 
sonal service  of  the  summons  [and  complaint]  therein  upon  said 
Y.  Z.,  that  the  said  A.  B.  obtained  [judgment  for  his  damages 
therein  alleged,  and]  an  order  of  the  said  court,  lor,  of  Hon. 
J.  K.,  one  of  the  justices  of  said  court],  directing  the  plaintiff's 
damages  in  the  said  action  to  be  assessed  by  a  jury,  a  copy  of  the 
complaint  in  said  action  being  hereunto  annexed;  therefore  we 
command  you  that  by  the  oaths  of  twelve  good  and  laAvful  men 
of  your  county,  you  diligently  inquire  what  damages  the  said 
A.  B.  hath  sustained  for  and  on  account  of  the  matters  alleged 
in  said  complaint,  and  that  you  with  all  convenient  speed  [or  may 
say:  on  or  before  the  day  of  ,  19     ]  return  to  the 

office  of  the  clerk   of  the   county   of  [or,   of  the   said 

Court]  the  inquisition  taken  by  you,  by  virtue  of  this 
writ,  under  your  hand  and  seal  and  the  hands  and  seals  of  those 
by  whose  oaths  you  shall  take  that  inquisition,  together  with  iJah 
writ. 

Witness  [teste  and  signatures,  as  in  Form  No.  1241,  p.  1528]. 

FORM  No.  1574. 
Notice  of  execution  of  writ  of  inquiry.37 

[As  in  Form  1560,  substituting  for  the  luords  between  the  * 
and  the  f :]  as  damages  will  be  assessed  by  a  jury  before  S.  H., 
sheriff  of  the  county  of  ,  at  [etcl. 

[Serve  five  days  before  execution  of  writ.]^ 

3«Code  Civ.  Pro.,  §  1215.  good.     Oothout   v.  Kooth,    12   Johns. 

37 Necessary,  where   defendant  has  151    (where  motion  to  set  aside  writ 

appeared  generally,  or  has  served  the  of    inquiry    was    denied) ;     and    scf 

notice  specified  in  N.   Y.   Code   Civ.  Anon.,   4   Sandf.   693.     But   compare 

Pro.,  §  1219;  Kelsey  v.  Covert,  6  Abb.  Colvin  v.  Alvord,  1  How.  Pr.  99,  where 

Pr.  336,  note ;  15  How.  Pr.  92.    Notice  an  assessment,  on  notice  given  before 

by  anticipation  expressed  to  be  "  pro-  default  entered,  was  set  aside, 
vided  an  interlocutory  judgment  shall  38  Code  Civ.  Pro.,  §  1219. 

aave  been  obtained  in  the  cause,"  is 
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FORM  No.  1575. 
Inquisition  of  damages. 


;  }-■■■ 


State  of 

County  of 

Inquisition,  taken  at  [the  county  court  house] ,  in  the  city  of 
,  in  the  county  of  ,  on  the  day  of  , 

19  ,  before  S.  H.,  sheriff  of  said  county,  by  virtue  of  the  an- 
nexed writ  to  him  delivered,  to  inquire  of  matters  in  the  said  writ 
specified,  by  the  oaths  of  [here  name  the  jurors'] ,  good  and  lawful 
men  of  the  said  county,  who,  being  chosen,  tried  and  sworn,  say, 
upon  their  oath,  that  A.  B.,  in  said  writ  named,  has  sustained 
damages,  by  reason  of  the  premises  in  the  said  writ  mentioned, 
to  the  amount  of  dollars. 

In  witness  whereof,  as  well  I,  the  said  sheriff,  as  the  said 

jurors,  have  set  our  seals  to  this  inquisition  the  day  and  year 

above  written.  [Signature  and  seal  of], 

Sheriff. 

[Signature  and  seal  of  each  juror.] 

Jurors. 
FORM  No.  1576. 

Return  by  sheriff  of  inquisition  of  damages  to  be  indorsed  on  writ. 

The  execution  of  the  within  writ  appears  by  the  inquisition 
hereunto  annexed.  [Signature  of], 

[Date.]  Sheriff. 

FORM  No.  1577. 
Notice  of  motion  to  set  aside  inquisition,  or  report,  and  for  a  new  assessment-Ss 

[Title  of  court  and  cause.] 


[As  in  Form  No.  815,  p.  1171,  of  this  volume  stating  as  ■ 
sought:]  setting  aside  the  inquisition  of  the  sheriff's  jury  taken 
herein  on  the  day  of  ,19        [and,  if  judgment  has 

heen  entered  thereon,  may  ash  that  it  he  also  set  aside]  and  for  a 
new  assessment  before  another  jury  [or,  at  a  trial  term  of  this 
court]  upon  the  following  grounds:  [state  specifically,  especially 
if  any  irregularity  is  to  he  urged.'] 

39  N.  Y.  Code  Civ.  Pro.,  §  1232.   The  &  0.  R.  R.  Co.,  131  N.  Y.  37;  Bassett 

judgment   cannot   be    appealed   from.  !'.   French,   155   N.   Y.  46.     Nor  will 

The   proper   remedy   is  by  motion  to  the  Court  of  Appeals  review  the  ques- 

set   aside   the    inquisition   or   report,  tions  presented,  even  if  certified  to  :t. 

and  for  a  new  assessment,  and,  being  Lewin  v.  Lehigh  Valley  R.  R.  Co.,  169 

addressed  largely  to  the  court's  dis-  N.  Y.  337.    This  motion  may  be  prop- 

cretion,    is    only,   appealable    to    the  erly     heard     immediately    upon    the 

Appellate  Division.    Bossout  v.  R.,  W.  coming   in   of   the  verdict,  upon  the 
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FORM  No.  1578. 
Judgment  after  assessment  of  damages,  etc. 

[Title  of  court  and  caiise.l 

[Recitals  according  to  the  case;  see  Forms  Nos.  1565  and  1571, 
and  the  damages  sustained  by  the  plaintiff  by  reason  of  the 
matters  alleged  in  the  complaint  having  been  duly  assessed  at  the 
sum  of  dollars  by  a  referee  appointed  by  the  court  [or,  by 

a  writ  of  inquiry  —  or,  by  a  jury  under  the  direction  of  the 
court, —  add,  if  notice  was  required:  after  due  notice  to  the  de- 
fendant] ;  and  the  plaintiff's  costs  having  been  duly  taxed  at 
dollars;  now,  on  motion  of  A.  T.,  attorney  for  the 
plaintiff : 

It  is  adjudged,  that  the  plaintiff,  A.  B.,  recover  of  the  de- 
fendant, y.  Z.,  [or,  defendants,  naming  them']  dollars,  the 
damages  thus  assessed,  with  dollars  costs  as  taxed, 
amounting  in  all  to  the  sum  of              dollars. 

[Judgment  this —  date.]  [Signature  of], 

Clerk. 


minutes,  if  taken  before  a  judge,  and 
no  objection  made  on  the  ground  that 
no  formal  notice  of  motion  has  been 
given.  Yaw  v.  Whitmore,  66  App. 
Div.  317,  72  N.  Y.  Supp.  765.  An 
assessment  was  set  aside  and  a  new 
assessment  ordered  in  Lewin  «.  Lehigh 
Valley  R.  R.  Co.,  66  App.  Div.  409, 
72  N.  Y.  Supp.  881. 

Of  course,  if  the  order  directed  the 
report  or  inquisition  to  be  returned  to 
the  court  for  further  action  (§  1215), 
no  judgment  could  be  entered  without 
such  further  direction,  upon  applica- 
tion for  which  the  various  questions, 
which  could  be  raised  on  a  motion  to 
set  aside  the  inquisition,  would  be 
properly  before  the  court.  Substan- 
tially the  same  questions  are  pre- 
sented upon  the  motion  as  when  a 
judge  is  asked  to  set  aside  any  ver- 
dict, though  the  moving  party  must 
show  prejudice,  and  the  court  has  a 
large  discretion.    Bossout  case,  supra. 

The  proceedings  upon  the  inquisi- 
tion do  not  form  a  part  of  the  judg- 
ment-roll. Stone  V.  Smith,  31  Misc. 
740,  64  N.  Y.  Supp.  139.  The  moving 
aflSdavit  should,  therefore,  present 
such  facts  as  are  necessary  to  show 

111 


the  errors  or  irregularities  complained 
of ;  a  sworn  copy  of  the  stenographer's 
minutes  should  be  presented,  if  ob- 
tainable. The  defendant  should  ap- 
pe&.r  upon  the  hearing,  and  make 
proper  objection  and  exception,  in 
order  to  present  questions  for  review 
upon  the  evidence.  Greenleaf  v. 
Brooklyn,  etc.,  E.  Co.,  102  N.  Y.  96. 
On  taking  an  appeal,  a  case  and  ex- 
ceptions should  be  prepared.  See 
cases,  supra,  particularly  Yaw  v. 
Whitmore.  While  most  of  the  cases 
cited  above  involve  an  assessment  of 
damages  after  judgment  absolute  or- 
dered in  the  Court  of  Appeals,  the 
practice  upon  a  review  of  an  assess- 
ment after  default  will  be  the  same. 
Bassett  v.  French,  supra.  The  assess- 
ment ought  to  be  taken  before  a  judge 
and  jury,  rather  than  a  sheriff  and 
jury,  if  the  hearing  will  present  diffi- 
cult questions  of  law;  and  as  proof 
of  damages,  especially  in  tort  actions, 
may  usually  invslve  such  questions, 
it  will  be  safer  practice  to  have  the 
writ  of  inquiry  directed  to  be  executed 
at  a  trial  term.  See  Form  1572,  note 
34. 


1762  Abbott's  peaotice  and  foems. 

B.    Where  Service  was  by  Pubucation,  and  Attachment  Levied,  and  no 
Appearance  by  Defbndant.'IO 

FORM  No.  1579. 

Affidavit    to    proceedings   to    obtain    personal   judgment    after   service  by 
publication,  and  attachment.^! 

[Title  of  court  and  action.] 

A.  T.,  being  duly  sworn,  says : 

I.  That  he  is  the  [managing  derk  for  the]  plaintiff's  attorney 
herein. 

II.  That  on  the  day  of  ,  19  ,  an  order  -whicli 
is  herewith  exhibited,  was  duly  granted  herein  by  Mr.  Justice 
J.  K.,  for  service  of  the  summons  upon  the  defendant  Y.  Z.  by 
publication. 

III.  That  the  summons  and  complaint,  and  said  order  and 
the  papers  upon  which  it  was  granted,  were,  on  the  day  of 

,19     ,  duly  filed  in  the  office  of  the  clerk  of  , 

by  this  deponent  \_or,  as  appears  by  the  annexed  affidavit  of  M.  N. 
—  or,  annexed  certificate  of  said  clerk] . 

IV.  That  the  summons  was  duly  served  by  publication,  and 
by  mailing  the  same  with  a  copy  of  the  complaint  and  said  order 
[or,  by  personal  delivery  of  the  same  with  a  copy  of  the  com- 
plaint and  said  order],  as  appears  by  the  annexed  affidavits  of 
M.  N.  and  0.  P. ;  but  that  no  answer  or  demurrer  by  said 
defendant  has  been  served  on  the  plaintiff's  attorney,  and  said 
defendant  has  not  appeared  in  the  action,  and  the  time  allowed  by 
law  therefor  since  said  service  has  heretofore  fully  expired.*^ 

40  If  judgment  is  to  be  for  money  Wis.  547;  Market  Natl.  Bk.  v.  Pacific 

only  the  case  must  have  been  one  in  Natl.  Bk.,  11  Abb.  N.  C.  104,  89  N.  Y. 

which  an  attachment  would  issue,  and  397. 

if  the  defendant  is  a  non-resident  or  As  to  jurisdiction  secured  by  sub- 
foreign  corporation,  an  attachment  stituted  service,  see  Pennoyer  V.  Neff, 
must  actually  have  been  issued  and  95  U.  S.  714;  Jones  v.  Jones,  108 
levied,  before  the  application  for  judg-  N.  Y.  415;  Matter  of  Kimball,  155 
ment.     Code  Civ.  Pro.,  §§  1216,  1217.  N.  Y.  62;  Burton  v.  Burton,  45  Hun, 

*l  Id.  68 ;  Eliot  v.  McCormick,  144  Mass.  10; 

42  It  must  appear  by  the  affidavit  of  3  New  Eng.  Rep.  871;  Cloyd  v.  Trot- 
service,  or  bythis  affidavit,  that  twenty  ter,  118  111.  391,  7  West.  Eep.  425. 
days  beside  the  six  weeks  allowed  for  And  see  eases  collected  in  21  Am. 
publication  have  elapsed  since  the  be-  L.  Rev.  715. 

ginning  of  the  publication,  even  where  As  to  the  ease  of  a  foreign  corpora- 
there  was  delivery  personally  without  tion,   see,  also.  Pope  V.  Terre  Haute 
the  State.    Brooklyn  Trust  Co.  v.  Bui-  Car  Co.,  87  N.  Y.  137. 
mer,  49  N.  Y.  84;  Pier  v.  Amory,  40 
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V.  [//  defendant  be  a  non-resident  or  foreign  corporation.'] 
That  on  the  day  of  ,  19     ,  a  warrant  of  attachment 

against  the  property  of  said  defendant  was  duly  issued  in  this 
action,  and  delivered  to  the  sheriff  of  the  county  of  ,  by 

whom  the  same  was,  on  the  day  of  ,  19     ,  at  , 

levied  on  property  belonging  to  the  said  defendant,  whereof  the 
following  is  a  description:    \_specific  description;  or  annex  and 
refer  to  a  schedulel  and  that  the  value  of  said  property  is 
dollars,  according  to  the  sheriff's  inventory  thereof  duly  made  and 
filed  herein  on  the  day  of  ,  19     . 

[Or,  if  defendant  be  a  resident  or  domestic  corporation: 

V.  That  the  action  is  one  specified  in  Section  635  of  the  Code 
of  Civil  Procedure  of  New  York,  as  appears  by  said  complaint, 
a  copy  of  which  is  hereto  annexed.] 

VI.  That  said  defendant  is  a  foreign  corporation  \_or^  is  —  or, 
is  not,  as  the  case  may  be,  a  resident  of  this  State,  and  in  a  case 
where  it  is  necessary  to  give  the  court  jurisdiction  in  the  action 
against  the  foreign  corporation  defendant,  under  Code  Civ.  Pro., 
§  1780]  and  plaintiff  is  a  resident  of  this  state. 

VII.  [If  an  order  of  reference  is  asked,  add:  That  no  previous 
application,  etc.,  as  on  p.  1172.] 

[Jurat]  [Signature.] 

FORM  No.  1580. 

Older  of  reference  to  take  proofs  before  personal  judgment  on  service  by 

publication.43 

At  a  Special  Term   [etc. —  or.  Trial  Term 
etc. —  as  in  Form  820,  p.  1174]  ,■** 
[Title  of  action.] 

Upon  the  summons  and  complaint  herein,  and  the  annexed 
affidavit  of  A.  T.,  verified  the  day  of  ,  19     ?  and  on 

motion  of  A.  T.,  attorney  for  the  plaintiff: 

Oedeeed,  that  it  be  referred  to  R.  F.,  Esq.,  of  ,  coun- 

sellor-at-law,  *  to  take  proof  of  the  demand  alleged  in  the  com- 
plaint [or  specify  particular  inquiry;  if  defendant  in  default  is 
a  non-resident  or  foreign  corporation,  add:]  and  to  examine  the 
plaintiff,  or  his  agent,  or  attorney,  on  oath,  respecting  any  pay- 
ments that  have  been  made  to  said  plaintiff,  or  to  any  one  for 
his  use  [may  add:  and  to  take  proofs  and  report  as  to  the  form 

«N.  Y.  Code  Civ.  Pro.,  §  1216.  «  See  note  17  to  Form  1566. 
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and  sufficiency  of  the  undertaking  to  be  given  as  a  condition  of 
awarding  judgment  herein],  and  *  to  report  to  the  court  with  all 
convenient  speed. 

Enter:  [signature  of  judge  by  initials  of  name  and  title.] 

[Report  may  readily  he  adapted  from  Form  1587.] 
FORM  No.  1581. 
Undeitaking  for  restitution,  where  summons  was  served  by  publication.45 

[Title  of  court  and  action.] 

Wheeeas,  in  this  action,  in  which  service  of  the  summons  upon 
the  defendant  Y.  Z.  was  made  by  publication,  the  plaintiff  is 
about  to  apply  to  the  court  for  judgment  upon  failure  of  the  de- 
fendant to  appear  or  plead: 

An'd  wheeeas  an  undertaking  as  hereinafter  provided  has 
been  required  to  be  given  as  a  condition  for  the  rendering  of  said 
judgment ; 

Now,  theeefoee,  we,  M.  N".,  residing  at  No.      ,  street, 

in  the  city  of  ,  and  O.  P.  [stating  likeivise,  his  residence], 

do  hereby,  pursuant  to  the  statute,  jointly  and  severally  under- 
take in  the  sum  of  dollars,  that  the  above-named  plain- 
tiff, A.  B.,  will  abide  the  order  of  the  court  touching  the  resti- 
tution of  any  estate  or  effects  which  may  be  directed  by  such 
judgment  to  be  transferred  or  delivered,  or  the  restitution  of  any 
money  that  may  be  collected  under  or  by  virtue  of  such  judgment, 
in  case  the  defendant  or  his  representative  shall  apply  and  be 
admitted  to  defend  the  action,  and  shall  succeed  in  such  defense. 
[Date.]  [Signatures.] 
[Acknowledgment  as  in  Form  822,  p.  1176  of  this  volume.] 
[Affidavit  of  sufficiency  and  approval  of  judge  as  in  Forms 
823-824,  p.   1176  of  this  volume.] 

[Justification,  if  required,  as  in  Volume  I,  p.  467.] 
FORM  No.  1582. 
Order  for  judgment,  where  summons  was  served  by  publication. 

At  a  Special  Term   [etc.—  or,  a  Trial  Term 
—  etc.,  as  in  Form  No.  820,  p.  1174].*" 
[Title  of  action.] 

The  summons  and  complaint  in  this  action  having  been  duly 
filed  in  the  office  of  the  clerk  of  the  county  of         ^[or^^ofjhe 

4B  See  N.  Y.  Code  Civ.  Pro.,  §  1216  be  more  than  one  surety,  if  the  court 

and  §  1217,  subd.  3.  or  judge  accepts  it  without.    N.  i- 

It  is  not  essential  that  plaintiff  Code  Civ.  Pro.,  §  811;  Vol.  I,  P- 455. 
sign  this  Tindertaking,  nor  that  there  46  See  note  17  to  Form  1566. 
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clerk  of  this  court],  on  the  day  of  j  19     ,  and  it  duly 

appearing  that  the  defendant,  Y.  Z.  Co.,  is  a  foreign  corpora- 
tion \_or,  a  non-resident],  having  property  within  this  State,  [and 
doing  business  within  the  State]  ,*''^  lor,  a  resident  of  this  State] 
and  service  of  the  summons  upon  such  defendant  by  publication 
having  been  duly  ordered,  and,  pursuant  to  said  order,  the  sum- 
mons having  been  duly  published  in  the  ,  and  the  ,  once 
in  each  week  for  six  successive  weeks  ^or  otherwise  as  the  case 
may  he^],  commencing  on  the  day  of  ,  19  ;  and  a  copy 
of  the  summons  and  complaint  and  order  having  been  duly  mailed 
to  [or,  having  been  thereafter  personally  served*^  on]  said  de- 
fendant Y.  Z.  Co.  [addressed  to  its  president  M.  IST.],  at 
[if  there  are  other  defendants  who  were  personally  served,  or 
who  have  appeared,  here  state  the  proceedings  as  to  them,  in 
the  manner  prescribed  in  the  preceding  Forms  in  this  section"]  ; 
and  the  said  defendant's  time  to  appear  and  plead  having  expired, 
and  no  answer  or  demurrer  having  been  served  on  the  plaintiff's 
attorney,  and  the  defendant  having  failed  to  appear,  [and  if  a 
foreign  corporation  or  non-resident  and  an  attachment  having 
been  duly  issued  against,  and  levied  upon  property  belonging  to 
the  said  defendant  Y.  Z.  Co.  and  proof  thereof  made  by  the  an- 
nexed affidavit  of  A.  T. ;  and  the  plaintiff  having  now  in  court 
made  proof  of  the  cause  of  action  set  forth  •  in  the  complaint,^'^ 
and  —  A.  T.,  the  agent  of  —  the  plaintiff  having  now  in  court 
been  examined  on  oath  respecting  any  payments  that  have  been 
made  to  the  plaintiff,  or  to  any  one  to  his  use,  on  account  of 
his  demand  —  or  refer  to  referee's  report;  see  last  Form  — 
whereby  it  appears  that  the  plaintiff  is  entitled  to  recover  from 
the  defendant  the  sum  of  dollars,  and  that  no  payments  have 
been  made  thereon  —  or,  if  any  were  made,  state  the  amount]  ; 
and  the  plaintiff  having  given  a  sufficient  undertaking  with  [two] 
sureties,  approved  by  the  court,  that  he  will  abide  the  order  of 
the  court  touching  the  restitution  of  any  estate  or  effects  which 
may  be  directed  by  the  judgment  to  be  transferred  or  delivered, 
or  the  restitution  of  any  money  that  may  be  collected  under  or 
by  virtue  of  the  judgment,  in  case  the  defendant  or  his  represen- 
tative applies  and  is  admitted  to  defend  the  action,  and  succeeds 
in  the  defense  -^^  !N"ow,  on  filing  said  affidavit  of  A,  T.,  verified  on 

*''  St.  Clair  v.  Cox,  106  U.  S.  350,  bo  A  writ  of  inquiry  must  be  directed 

359;  Johnston  v.  Mut.  Res.  L.  Ins.  Co.,  if  the  action  is  for  personal  injuries 

45  Misc.  316,  90  N.  Y.  Supp.  539,  104  or  injury  tp  property.    Code  Civ.  Pro., 

App.  Div.  450,  93  N.  Y.  Supp.  1052.  §  1216.    See  Forms'l572  and  1573  for 

<8StilIweU  V.  Tomlinson,  36  N.  J.  order  and  writ. 

L.  359.    And  see  Vol.  I,  p.  341.  Bl  May    be    required    under   N.    Y. 

«See  20  Abb.  N.  C.  57.  Code  C^v.  Pro.,  §   1216. 
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the  day  of  ,  19     >  and  said  undertaking  [continm 

as  in  Form        ,  from,  tine  §]. 

Enter:   [signature  of  judge  by  initials  of' name  and  title.] 

FORM  No.  1583. 
Judgment  thereon. 

[Title  of  action.] 
[Insert  proper  recitals.]^^ 

On  motion  of  A.  T.,  it  is  hereupon  adjudged  that  the  plaintifi 
A.  B.  recover  against  the  defendant  Y.  Z.  the  sum  of 
dollars,  together  with  dollars  costs  and  disbursements 

as  taxed,  amounting  in  all  to  dollars. 

[Judgment.  Date.]  [Signature  of], 

Clerk. 
C.      In  Fobeclosuee. 

FORM  No.  1584. 

AfiSdavlt  to  proceedings  in  foreclosure,  on  moving  for  judgment,  with  pre^ 
liminary  reference  to  compute. 

[Title  of  court  and  action.] 
[Venue.] 

A.  T.,  being  duly  sworn,  says: 

I.  That  he  is  [the  managing  clerk  for]  the  plaintiff's  attorney 
herein. 

II.  That  this  action  is  brought^^  to  foreclose  a  mortgage  exe- 
cuted by  the  defendants  [names]  to  [one  M.  IST.,  and  by  him  duly 
assigned  to]  plaintiff,  dated  the  day  of  19  >  and 
recorded  [state  when  and  where]. 

III.  That  the  whole  amount  of  the  mortgage  is  due  [or,  if  not 
all  due,  say:  That  dollars  of  the  principal  of  said  mort- 
gage is  due,  with  interest  from  the  day  of  ,  19  > 
and  that  the  residue  of  the  principal  is  to  become  due  as  follows: 

dollars  on  the  day  of  next  [etc.]. 

IV.  That  the  summons  and  complaint  herein  have  been  duly 
served  on  the  defendant  W.  X.,  more  than  twenty  days  since,  as 
appears  by  the  affidavits  of  O.  P.  and  Q.  E.  annexed,  and  the 

52  The  judgment  should  contain  the  ordered  judgment  thereon  as  herein- 

recitals  in  the  preceding  Form,  leav-  after    provided,    and    the    plaintiff's 

ing   out    reference   to   the   "annexed  costs   having  been  duly  adjusted  at 
affidavit,"  and  inserting  at  the  close  dollars." 

"and  the  court"   (or  Hon.  J.  K.,  one  53  If  brought  by  leave  or  by  guar- 

of  the  justices  of  the  court)   "having  dian  ad  litem,  allege  the  fact. 
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summons  and  notice  of  object  of  action  have  been  duly  served 
upon  the  defendant  Y.  Z.  more  than  twenty  days  since,  as  appears 
by  the  affidavit  of  O.  P.  annexed.^* 

V.  That  none  of  the  said  defendants  have  appeared  or  put  in 
an  answer  or  demurrer  [except  the  defendant  W.  X.,  whose 
answer  admits  the  right  of  the  defendant  as  stated  by  the  com- 
plaint®^] ,  and  that  all  of  the  defendants  are  of  full  age  [except  the 
defendant  Y.  Z.,  who  is  an  infant,  and  has  by  his  guardian  ad  litem 
duly  appointed  herein  by  order  dated  the  day  of  ,  19  , 
interposed  the  usual  general  answer,  not  controverting  any  material 
allegation  of  the  complaint.] 

VI.  That  none  of  the  defendants  who  have  not  appeared  are 
absentees  [except  the  defendant  W.  X.,  who  has  been  served  by 
publication  as  aforesaid]. 

VII.  That  the  complaint  herein  was  filed  in  the  office  of  the 
clerk  of  the  county  of  ,  on  the  day  of  , 
19  ;  that  due  notice  of  the  pendency  of  this  action  was  filed  in 
the  office  of  the  said  county  clerk  on  the  day  of  , 
19  ,  and  contained  the  names  of  the  parties  hereto,  the  object 
of  the  action,  a  description  of  the  property,  the  date  of  the  mort- 
gage, the  parties  thereto  and  the  time  and  place  of  the  recording 
thereof.'^ 

VIII.  That  since  the  filing  of  said  notice,  the  summons  and 
complaint  in  this  action  have  not  been  amended  by  making  new 
parties  to  the  action,  or  so  as  to  affect  property  not  described  in 
said  notice,  or  so  as  to  extend  the  claims  of  the  plaintiff  as  against 
the  mortgaged  premises,  \if  there  has  heen  amendment,  state  it 
as  thus:']  except  by  substituting  the  name  of  the  defendant  U.  V. 
and  T.  V.  in  place  of  the  words,  "  the  heirs  of  W.  V.,  deceased, 
whose  names  are  unknown;"  and  that  by  order  of  this  court, 
entered  on  consent  of  all  parties,  the  day  of  ,  19  , 
said  summons,  complaint,  and  notice  of  lis  pendens  was  duly 
amended  accordingly. 

IX.  [If  any  defendant  has  appeared:]  That  due  notice  of  this 
application  has  been  given  to  the  defendant  W.  X.  as  appears  by 
the  annexed  notice  and  admission  of  due  service  lor,  has  been 

5*  See  Forms  of  those  affidavits,  etc.,  inserted  above,  instead  of  referring  to 

Vol.  I,  pp.  641,  etc.,  661,  etc.,  700,  701,  affidavits  annexed, 

etc.    If  the  service  was  made  by  the  55  N.  Y.  Gen.  Rule  No.  60. 

person   making   the    above    affidavit,  66  As  to  requisites  of  lis  pendens, 

the  appropriate   allegations   may   be  see  p.  879,  Vol.  I. 
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waived  by  the  defendant  W.  X.,  as  appears  by  his  notice  of 
appearance  hereto  annexed], 

X.  II f  an  order  separate  from  the  judgment  is  ashed  for,  and 
the  application  is  ex  parte,  add:  That  no  previous  application, 
etc.,  as  on  p.  1172.] 

[Jurat.]  ^  [Signature.] 

FORM  No.  1585. 

Notice  of  application  thereon.67 

[Title  of  court  and  action.] 

Please  take  notice,  that  on  the  summons  and  complaint  herein 
[here  specify  other  papers  relied  on,  as  thus:  the  notice  of  no 
personal  claim,  the  notice  of  pendency  of  action  heretofore  filed 
herein,  and  the  order  appointing  a  guardian  ad  litem  for  the 
infant  defendants  heretofore  entered],  and  upon  the  affidavit  of 
A.  T.,  verified  the  day  of  ,  19     ,  a  copy  of  which 

is  hereto  annexed,  the  undersigned  will  apply^^  to  this  court,  at 
a  Special  Term  thereof,  to  be  held  at  the  county  court  house,  in 
the  city  of  ,  in  the  county  of  ,  on  the 

day  of  ,  19     ,  at  o'clock  in  the  noon  of 

that  day,  or  as  soon  thereafter  as  counsel  can  be  heard  for  an 
order  of  reference^®  to  compute  the  amount  due  to  the  plaintiff, 
and  for  the  relief  demanded  in  the  complaint,^  and  for  such 
other  and  further  relief  as  may  be  just.*^ 

[Date.]  [Signature  and  office  address  of], 

[Address]  To  ,  Plaintiff's  attorney. 

Attorney  for  defendant. 
[Serve  on  each  who  has  appeared.] 

If  it  is  intended  to  take  a  reference  be   condemned.      See   Finn  V.   Smith, 

to  compute  and  apply  for  judgment  45  Misc.  240,  92  N.  Y.  Supp.  168. 

afterward,    this    allegation    may    be  The  court  has  power  to  grant  judg- 

omitted  now,  and  a  certificate  or  affi-  ment   without    ordering   a   reference, 

davit  to  the  point  produced  on  apply-  Eyring  v.  Hercules  Land  Co.,  9  App. 

ing  for  judgment.     Id.  Div.  306,  41  N.  Y.  Supp.  191. 

s^As  to  place,  see  note  18  to  Form  60  A  defendant  served  with  notice 

1566.     The  cause  need  not  be  put  on  of  application  for  judgment  is  not  en- 

the  calendar.    N.  Y.  Gen.  Rule  No.  60.  titled   to   notice   of   hearing  upon  a 

58  An  order  to  show  cause  may  be  reference  to  compute.  Eyring  v.  Her- 
taken.     Cit.  Sav.  Bank  v.  Bauer,  49  cules  Land  Co.,  supra. 

Hun,  238.  61  It  is  not  necessary  to  specify  that 

59  Gen.  Rule  No.  61  forbids  the  an  extra  allowance  will  be  applied  for 
appointment  of  a  referee  suggested  Badger  v.  Johnson,  106  App.  Div.  237, 
by   counsel.     While   the  rule   is   not  94  N.  Y.  Supp.  421. 

uniformly  enforced,  its  violation  may 
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FORM  No.  1586. 
Ord«i  of  leference  to  take  pTOof,62  etc. 

[Title  {court  order)  and  recitals,  according  to  the  case;  see  Form 
No.  820,  p.  1174.J 

Oedeeed,.  that  it  be  referred  to  R.  F.,  Esq.,  of  , 

counsellor-at-law,  to  compute  the  amount  due  to  the  plaintiff,  for' 
principal  and  interest  on  the  bond  and  mortgage  set  forth  in  the 
complaint  in  this  action  [and  the  amounts  due  to  such  of  the  de- 
fendants as  are  prior  incumbrancers.]"* 

[Where  the  whole  amount  is  not  due^  add:  and  also  to  compute 
the  whole  amount  due,  and  yet  to  become  due,  secured  by  said 
mortgage,  and  remaining  unpaid,  with  interest;  and  to  ascertain 
the  situation  of  the  mortgaged  premises,  and  whether  the  same  can 
be  sold  in  parcels  without  prejudice  to  the  interests  of  the  parties ; 
and  if  he  shall  be  of  opinion  that  a  sale  of  the  said  premises  in 
one  parcel  will  be  most  beneficial  to  the  parties,  then  that  he 
report  his  reasons  for  such  opinion  —  and  if  there  is  a  question 
among  the  defendants  as  to  the  order  in  which  parcels  should  be 
sold,  may  add:  —  and  also  to  examine  and  report  upon  the  order 
in  which  the  said  parcels  should  be  sold  for  the  payment  of  the 
plaintiff's  demand,  in  view  of  the  equitable  right  of  the  parties.] 

[Where  any  defendants  are  infants  having  answered  generally, 
or  are  absentees,  add:  and  also  to  take  proof  of  the  facts  and 
circumstances  stated  in  the  complaint;  and  to  examine  the  plain- 
tiff or  his  agent  on  oath  as  to  any  payments  which  have  been 
made.] 

And  that  said  referee  make  report  thereon  with  all  convenient 
speed. 

Enter  [signature  and  title  of  judge  by  initials.l 

FORM  No.  1587. 
Referee's  report  preliminary  to  judgment  of  foreclosure. 

[Title  of  court  and  action.] 

To  the  Court  of 

Pursuant  to  an  order  of  this  court,  entered  herein  [or,  dated] 
Ae  day  of  ,  19     ,  whereby  it  was  referred  to  me 

[stating  concisely  the  object  of  the  reference  as,  to  compute  the 

'2  Court  Rule  No.   60.     It   is   im-  further     notice     of     application     for 

proper  for  this  order  to  also  direct  judgment  need  be  given.     Badger  v. 

that  the  referee's  report  be  confirmed  Johnson,  106  App.  Div.  237,  94  N.  Y. 

and  that  the  plaintiflF  have  the  usual  Supp.  421. 

judgment  of  foreclosure.     Cit.    Sav.  «3  See  18  Abb.  N.  C.  368. 
Bank  v.  Bauer,  49  Hun,  238.    But  no 
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amount  due  to  the  plaintiff  upon  the  hond  and  mortgage  upon 
which  this  action  is  brought,  eic],  I  respectfully  report  *  : 

I.  That  before  proceeding  thereunder,  I  was  first  duly  sworn 
faithfully  and  fairly  to  determine  the  questions  referred  to  me, 
and  to  make  a  just  and  true  report  thereon  according  to  the  best 
of  my  understanding. 

II.  That  I  have  computed  the  amount  now  due  to  the  plaintifi 
in  this  action  as  aforesaid,  and  that  the  amount  so  due  on  the 
said  bond  and  mortgage,  for  the  principal  and  interest,  up  to  and 
including  the  day  of  the  date  of  this  report,  is  dollars; 
the  schedule  marked  A,  hereto  annexed  as  a  part  of  this  report, 
contains  a  schedule  of  the  documentary  evidence  introduced  upon 
the  hearing  before  me,  and  a  statement  of  the  amount  due  for 
principal  and  interest  to  the  plaintiff  as  aforesaid,  the  period  of 
the  computation  of  the  interest,  and  its  rate. 

[Where  the  whole  is  not  due,  add:^  III.  That  I  have  com- 
puted the  amount  secured  to  be  paid  by  said  bond  and  mortgage, 
and  which  remains  unpaid,  but  not  yet  due,  with  interest  thereon 
to,  and  including  the  day  of  the  date  of  this  my  report,  and  the 
same  is  dollars;  and  the  schedule  marked  B,  hereto  annexed 

as  a  part  of  this  report,  contains  a  statement  of  the  amount  due 
for  principal  and  interest  respectively,  the  period  of  the  compu- 
tation of  the  interest,  and  its  rate. 

[If  any  defendant  is  an  infant  or  absentee,  see  Form  No.  1590.] 

[For  other  clauses  suitable  to  various  cases,  see  Forms  1588  to 
1590  (below).'] 

[Date.]  [Signature  of], 

Schedule  A.  Eeferee. 

Abstract  of  Documentary  Evidence. 

One  bond,  dated  the  day  of  ,  19     ,  made  by 

W.  X  to  A.  B.,  in  the  penal  sum  of  dollars,  to  secure 

the  payment  of  the  sum  of  dollars,  on  the  day  of 

,19     ,  with  interest  at  the  rate  of  per  centum 

per  annum.     Marked  Exhibit  A. 

One  mortgage  of  even  date  with  said  bond,  made  by  W.  X. 
and  Y.  X.  to  A.  B.,  as  collateral  security  for  the  payment  of  the 
amount  mentioned  in  the  condition  of  the  said  bond,  and  acknowl- 
edged the  day  of  ,  19  ,  and  recorded  in  the  office 
of  the  clerk  [or,  register]  of  county,  in  Liber  No. 
of  Mortgages,  page  ,  on  the  day  of  >  1^  . 
Marked  Exhibit  B. 

[Signature  of], 

Beferee. 


tbial  and  judgment. ii.  judgment  by  default.      ly7l 

Statement  of  Amount  Due. 

Principal  sum  unpaid  on  bond  and  mortgage $ 

Interest  from       ,19     ,  to       ,19     ,  being  years, 

months  and  days,  ait  per  cent. 

per  annum 

Total  sum  due $ 

Dated         ,  19     .  , 

Eeferee. 

[Or,  if  principal  is  not  all  due,  add  to  Schedule  A.] 

Schedule  B. 

The  same  bond  and  mortgage  mentioned  in  Schedule  A. 
Principal  sum  secured  and  unpaid,  but  not  yet  due .  .    $ 
[Interest  thereon  from  the  day  of  ,  19     , 

to  the  day  of  ,  19     ,  being 

years  days,  at  per  cent,  per  annum] .  . 


Whole  amount  secured  and  unpaid,  but  not  yet  due 

[including  interest  thereon  to  this  day] 

Whole  amount  already  due  as  per  schedule  A 


Total  due  and  yet  to  become  due,  with  interest  to  this 

day  of  ,19         ,   $ 

[Signature'\, 

Eeferee. 

[If  affidavit  to  filing  notice  of  pendency  was  not  presented  on 
applying  for  reference,  present  it,  or  cleric's  certificate,  ivith  this 
report.'] 

FOBMS   Nos.   1588-1590.     STATEMENTS   OF   FINDINGS   SUITABLE   FOR 
FOREGOING  REPORT  IN  PECULIAR  CASES. 

FORM  No.  1588. 

Where  the  premises  cannot  be  sold  in  parcels. 

IV.  That  I  have  ascertained  the  situation  of  said  mortgaged 
premises,  and  am  of  the  opinion  the  same  cannot  be  sold  in  parcels 
without  injury  to  the  interests  of  the  parties,  for  the  reason  that 
[the  said  premises  consist  of  a  single  house-lot  and  dwelling 
thereon,  in  the  city  of  ,  which  cannot  be  divided]. 
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FORM  No.  1589. 
Or  where  the  premises  should  be  sold  in  parcels. 

IV.  That  I  have  ascertained  the  situation  of  said  premises,  and 
find  \here  state  condition,  as  th^is:^  that  they  consist  of  a  small 
farm  within  the  limits  of  the  village  of  M. ;  and  that  the  defend- 
ant Y.  Z.,  after  giving  the  mortgage  in  suit,  upon  the  whole  tract, 
laid  out  a  portion  of  the  tract  which  fronts  upon  a  new  street  of 
said  village,  in  house-lots,  a  diagram  of  which  lots  is  annexed, 
and  marked  Schedule  O.  That  the  mortgagor  subsequently  sold 
lot  numbered  1  to  the  defendant  W.  X.,  and  at  a  still  later  date 
sold  lot  numbered  2  to  the  defendant  U.  V.  That  the  remaining 
lots  are  vacant,  and  that  upon  a  sale  they  will  not  probably  pro- 
duce enough  to  satisfy  the  judgment  herein.  That  the  other  por- 
tion of  said  farm  can  be  sold  separately  without  prejudice  to  the 
defendants,  but  will  not  probably  produce  more  than  enough  to 
satisfy  the  judgment  herein,  and  cannot  advantageously  be  divided 
for  the  sale.  And  I  therefore  am  of  opinion  that  the  part  of  the 
mortgaged  premises  not  so  laid  out  in  lots  should  be  first  sold, 
and  afterward,  if  necessary  to  resort  to  the  residue,  they  should 
be  sold  in  the  following  order:  first,  lots  3  and  4;  second,  lot  2; 
third,  lot  1.] 

FORM  No.  1590. 

When  there  are  infants  having  answered  generally,  or  absentee  defendants 

not  appearing. 

V.  That  I  have  taken  proof  of  the  facts  and  circumstances 
stated  in  said  plaintiff's  complaint,  and  have  examined  the  said 
plaintiff  [or,  and  the  plaintiff  being  now  abroad  in  ,  have 
examined  his  agent,"  M.  N.]  on  oath  as  to  any  payments  which 
may  have  been  made  to  him  or  to  any  person  for  his  use,  on 
account  of  the  demand  mentioned  in  said  complaint,  and  which 
ought  to  be  credited  thereon,  and  such  proofs,  except  those  which 
are  documentary,  and  such  examinations,  are  annexed  as  a  part 
of  this  report,  and  marked  Exhibits  A  and  B,  and  I  am  of  opinion 
that  the  facts  and  circxmistances  stated  in  said  complaint  are 
true. 

FORM  No.  1591. 
Judgment  of  foreclosure  and  sale. 
[See  Form  No.  1949,  post.} 


64  Frith    V.    Cooke,    52    L.    T.    E.   (N.  S.)   798. 


TBIAL  AND   JUDGMENT. II.    JUDGMENT   BY  DEFAULT.  1773 

D.  Judgment  for  Want  of  Reply. 

FORM  No.  1592. 

Affidavit  of  no  reply,  etc.,  to  move  for  judgment's 

[Title  of  court  and  action.] 
[Venue.'] 
Z.  T.,  being  duly  sworn,  says : 

I.  That  he  is  the  defendant's  attorney  in  this  action.  That 
the  answer  herein  was  duly  served  on  the  plaintiff's  attorney  on 
the  day  of  ,  19     ,  as  appears  by  the  answer  here- 

with  exhibited  with  admission  of  due  service  of  a  copy  thereof  by 
the  said  plaintiff's  attorney  [or,  as  appears  by  the  annexed  affi- 
davit of  M.  N. —  the  usual  affidavit  of  service  upon  an  attorney 
in  the  cause]  that  no  copy  of  any  reply  or  demurrer  to  the  coun- 
terclaim therein  set  forth  has  been  served  on  deponent,  and  that 
plaintiff's  time  to  so  plead  has  fully  expired. 

[Jurat.  ]  [Signature.  ] 

FORM  No.  1593. 

Notice  of  motion  (or  order  to  show  cause)  for  judgement  on  failure  to  reply 
or  demur  to  answer.66 

[Title  and  commencement ;  see  Form  1566]  for  an  order  that 
for  want  of  a  reply  or  demurrer  the  defendant  have  judgment 
against  the  plaintiff  [for  dollars]  upon  the  counterclaim 

set  forth  in  the  answer  herein  [and  may  add:  and  that  a  reference 
be  ordered  to  compute  the  amount  due  the  said  defendant  upon 
the  counterclaim  set  forth  in  the  answer  herein  —  or,  to  take  the 
account  of  —  describing  it  —  or,  that  a  writ  of  inquiry  be  issued 
herein  to  the  sheriff  of  to  assess  the  damages  due  the 

defendant  under  the  counterclaim  set  forth  in  the  answer  herein, 
and  that  the  report  of  said  referee  —  or,  the  verdict  on  said  in- 
quisition—  be  returned  to  this  court  for  its  further  action],  and 
for  such  other  and  further  relief  as  shall  be  just,  with  the  costs 
of  the  action  and  this  motion. 

[Date.]  [Signature  and  office  address  of], 

[Address]  To  ,  Attorney  for  [moving  party]. 

Attorney  for  [moving  party]. 

^  For  form  of  judgment  entered  by      action    less    admitted    counter-claim, 
the  clerk  on  admission   of  cause   of      see  Form  1106,  p.  1427. 

66  Code  Civ.  Pro.,  §  515. 
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FORM  No.  1594. 
Order  for  judgment  for  want  of  reply  or  demurrer  to  counter-claim.OT 

At  a  Special  Term  [eic,  as  in  Form. 
No.  820,  p.  1174  of  this  volume]. 
[Title  of  action.] 

On  reading  and  filing  the  affidavit  of  A.  B.,  verified  the 
day  of  ,  19     ,  and  upon  the  complaint,  and  the  defend- 

ant's answer  herein,  setting  up  a  counter-claim,  and  it  appearing 
therefrom  that  said  answer  has  been  duly  served  on  the  plaintiff 
more  than  twenty  days  since,  and  no  reply  or  demurrer  to  said 
counterclaim  has  been  interposed  by  the  plaintiff  and  that  his 
time  to  plead  to  said  counterclaim  has  fully  expired:  Now,  on 
motion  of  T.  Z.,  attorney  for  defendant,  and  after  hearing  A.  T. 
[or,  and  on  reading  and  filing  proof  of  due  notice  of  this  motion, 
and  no  one  appearing]  for  plaintiff  in  opposition, 

Oedeeed,  that  judgment  be  entered  herein  in  favor  of  the 
above-named  defendant  against  the  above-named  plaintiff  for  the 
sum  of  dollars  [or,  in  an  appropriate  case  will  order  writ 

of  inquiry  or  reference;  see  Forms  Nos.  1572  to  1578,  and  Forms 
under  Judgment],  besides  the  costs  and  disbursements  of  this 
action,  together  with  ten  dollars  costs  of  this  motion. 

Enter:   [signature  of  judge  hy  initials  of  name  and  title.] 

FORM  No.  1595. 
Judgment  on  failure  to  reply  or  demur  to  answer. 
[Title  of  court  and  action.] 

The  defendant  in  this  action,  having  duly  servtd  his  answer 
on  the  day  of  ,  19     ,  setting  up  therein  a  counter- 

claim to  the  plaintiff's  cause  of  action,  and  the  plaintiff  having 
failed  to  reply  or  demur  thereto,  and  his  time  so  to  do  having 
fully  expired  [and  if  writ  of  inquiry  or  reference  has  ieen  held, 
recite  it;  see  Forms  1572  to  1578]  :  Now,  on  motion  of  T.  Z., 
attorney  for  defendant. 

It  is  ADJUDGED,  that  said  defendant  recover  [etc.,  stating 
relief].  [Signature  of  cleric.] 

[Date.] 

67  Code  Civ.  Pro.,  §  515. 
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ARTICLE  III. 
Tbial  of  Issues  of  Law  [Demueeee]. 

FORMS. 

1596.  Notice  of  trial  of  demurrei.  1599.  The  same;  sustaining  demurrer. 

1597.  Note  of   issue  on   trial   of  de-       1600.  Interlocutory  judgment  on  de- 

murrer, murrer. 

1598.  Decision    on    demurrer  —  over-       1601.  Order  for  final  judgment  on  de- 

ruling  demurrer.  murrer. 

FORM  No.  1596. 
Notice  of  trial  of  demurrer.68 

[Title  of  court  and  action.] 

Please  take  notice,  that  the  issue  [s]  of  law  herein  will  be 
brought  to  trial  at  a  Special  [or.  Trial  Term  of  this  court®*,  ap- 
pbinted  to  be  held   in   and  for  the   county  of  ,™   at  the 

city  hall,  in  the  city  of  [or,  at  the  court  house  in  the 

town  of  ],  in  said  county,  on  the  first  Monday''^   [or  other 

first  day  of  term']  of  next,  at  o'clock  in  the  forenoon 

of  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard. 

[Date.]  [Signature  and  office  address  of], 

[Address]  To  ,  Attorney  for 

Attorney  for 

[Serve  fourteen  days  personally,  or  sixteen  days  if  by  mail, 
before  first  day  of  term.]''^ 

68  See,  for  sufficiency,  Townshend  v.  70  Any  county  within  the  judicial 

Hillman,  9  N.  Y.  Supp.  629,  18  Civ.  district.     Code  Civ.  Pro.,  §  990. 

Pro.  Eep.  213.  71  If  the   notice   specifies   a   wrong 

For  some  variations  of  the  above  day  as  the  beginning  of  the  term,  ac- 

Fonn,  adapted  to  peculiar  cases,  see  cording  to  defendant's  contention,  and 

Form  1602,  the  defendant  returns  the  notice,  the 

®  In  the  N.  Y.  Supreme  Court,  is-  court  cannot  compel  the  defendant  to 
sues  of  law  must  be  tried  at  a  Trial  receive  it.  Plaintifl''s  means  of  test- 
er Special  Term,  according  as  the  ing  the  question  is  to  bring  the  issue 
rules  prescribe.  N.  Y.  Code  Civ.  Pro.,  to  trial  and  take  defendant's  default. 
§  976.  The  notice  in  this  respect  Lauferty  v.  Mut.  Res.  Life  Assoc,  25 
should  conform  to  the  actual  practice  Misc.  624,  56  N.  Y.  Supp.  121. 
of  the  court  for  which  the  notice  is  72  N.  Y.  Code  Civ.  Pro.,  §§  977,  798. 
given.  See  Osborne  v.  City  of  De- 
troit, 28  Fed.  Eep.  385. 
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FORM  No.  1597. 
Note  of  issue  on  trial  of  demurrer.TS 

{Name  of  court  and  term.} 


A.  B.,  plaintiff, 

against 
Y.  Z.,  defendant. 


A.  T.,  plaintiff's  attorney. 

\_Address.] 
Is8ue  of  law. 

T.  Z.  defendant's  attorney. 

[Address.'] 

Last  pleading  served  \_date'].  [In  case  of  issue  passed  without 
postponement,  add:  but  date  of  issue  as  of  —  specifying  date  when 
passed.'] 

Number  of  cause  on  previous  calendar  263  [or,  Not  on  previous 
calendar]  .''* 

Plaintiff's  [or,  defendant's]  note. 
[Demurrer.]  [Signature  and  office  address  of  attorney.] 

FORM  No.  1598. 
Decision  on  demurrer  —  overruling  demurrer.TS 

[Title  of  court  and  action.] 

The  issue  of  lav?  arising  upon  the  demurrer  of  the  defendant 
Y.  Z.,  to  the  [amended]  complaint  herein,  having  come  duly  on 
for  trial  before  me  at  a  Special  Term  [Part  III]  of  this  court,  on 
the  day  of  ,  19     ,  now,  after  hearing  Z.  T.,  Esq., 

of  counsel  for  defendant,  in  support  of  the  demurrer,  and  A.  T., 
Esq.,  of  counsel  for  plaintiff,  in  opposition  thereto  and  due  de- 
liberation having  been  had  thereon,  I  decide  and  find  as  follows: 

CONCLUSION    OF   LAW.^^ 

*  That  the  said  complaint  states  facts  sufficient  to  constitute 
a  cause  of  action. 


T3  N.  Y.  Code  Civ.  Pro.,  §§  978,  979. 
Local  rules  should  also  be  noticed. 
Not  necessary  in  counties  where  a  de- 
murrer is  heard  at  Special  Term  with 
motions. 

74  Omit  unless  a  new  calendar  is 
being  made  up. 

75  It  is  not  proper  practice  to  enter 
an  order  sustaining  or  overruling  a 
demurrer.  A  decision  should  be  made 
and  filed,  containing  the  formal  con- 
clusion of  law  upon  the  issue.  See 
Brown  v.  Leary,  100  App.  Div.  421, 
91  N.  Y.  Supp.  463;  Vincent  v. 
Stearns,  47  Misc.  95,  93  N.  Y.  Supp. 
482. 

However,  an  order  making  proper 


directions  as  to  entry  of  judgment 
will  be  treated  as  in  effect  a  decision. 
Id.  No  appeal  can  lie  from  such  an 
order.  Rankin  v.  Bush,  102  App. 
Div.  510,  92  N.  Y.  Supp.  866. 

No  exceptions  need  be  filed  to  the 
decision.  Cass  v.  Shewman,  61  Hun, 
472,  16  N.  Y.  Supp.  236. 

See  U.  S.  Life  Ins.  Co.  v.  Jordan, 
46  Hun,  201 ;  s.  c,  with  note  in  21 
Abb.  N.  C.  330,  on  Decisions  on  De- 
murrer. 

76  Findings  of  fact  are  not  neces- 
sary. Eaton  V.  Wells,  82  N.  Y.  _576; 
s.  p.,  Dunham  v.  Cudlipp,  94  N.  Y. 
129,    135. 
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[If  leave  to  answer  is  not  given']  It  is  therefore  ordeeed, 
that  plaintiff  have  final  judgment  overruling  said  demurrer  and 
for  the  relief  demanded  in  the  complaint  herein,  with  costs  to 
be  taxed." 

[Or  if  leave  to  withdraw  demurrer''^  and  plead  over  is  granted:'] 
It  is  therefore  oedeeed  that  plaintiff  have  an  interlocutory  judg- 
ment overruling  said  demurrer,  with  costs,^^  but  with  leave  to  the 
defendant,  within  twenty  days  after  service  of  a  copy  of  such 
interlocutory  judgment  on  his  attorney  t  to  withdraw  said  de- 
murrer and  answer  the  complaint,  upon  payment  of  said  costs  to 
plaintiff's  attorney,  §  and  that  in  case  of  the  failure  of  the  defend- 
ant to  serve  an  answer  and  pay  said  costs,  within  said  time,  that 
plaintiff  have  final  judgment®"  against  said  defendant  [stating  it 
—  or,  for  the  relief  demanded  in  the  complaint,  and  may  add: 
and  for  that  purpose  that  the  plaintiff's  damages  be  assessed  by  a 
jury  and  that  a  writ  of  inquiry  issue  to  the  sheriff  of  the  county  of 
—  naming  place  where  action  was  triahle^^]. 

[Or,  if  issues  of  fact  remain,  see  next  Form.] 

[Signature  and  title  of  judge.] 
[Date.] 

FORM  No.  1599. 
The  same;  sustaining  demurrer. 

[As  in  last  Form  to  the  *,  continuing:  That  said  'complaint 
■does  not  state  facts  sufficient  to  constitute  a  cause  of  action  —  or 
■otherwise,  according  to  the  tenor  of  the  demurrer.] 

It  is,  therefore  oedeeded,  that  the  defendant  have  final  judg- 

77  Costs  are  matter  of  right  in  com-  two  or  more  causes  of  action,  the 
men  law  actions,  even  on  granting  court  may  direct  that  the  action  be 
leave  to  amend,  unless  other  issues  severed.  Code  Civ.  Pro.,  §  1021. 
remain.      Tallman    v.    Bernhard,    31  See  note  85  to  next  Form. 

Abb.  N.  C.  84,  75  Hun,  30.  79  It  is  improper  for  the  direction 

Upon  overruling  plaintiff's  demur-  for    interlocutory    judgment    to    also 

rer^  to  the  answer,  because  the  com-  provide  for  judgment  as  prayed  for  in 

plaint   itself   is   insufficient,    a    judg-  the   complaint.      Smythe   v.    Greacen, 

ment  dismissing  the  complaint  is  er-  96  App.  Div.  182,  89  N.  Y.  Supp.  111. 

roneous ;    it   should   simply    overrule  80  It  is  not  necessary  that  the  de- 

the  demurrer.     Gabay  v.   Doane,   66  cision  shall  direct  final  judgment,  or 

App.  Div.  507,  73  N.  Y.  Supp.  381.  the    interlocutory    judgment    provide 

78  Unless  leave  to  withdraw  a  de-  therefor.  Code  Civ.  Pro.,  §§  1222, 
murrer  is  granted,  the  case  is  in  con-  1223.  But  it  is  the  more  usual  prac- 
dition  for  a  final  judgment,  if  the  tice  to  do  so.  Otherwise,  final  judg- 
issue  of  law  was  determinative  of  the  ment  is  obtained  by  application  to 
entire  action  upon  the  facts  which  the  court  as  on  default.  McCrea  v.  Eob- 
•demurrer  admitted.     See  Nat.  Contr.  inson,  51  Misc.  330. 

Co.  V.  Hudson  River  W.  P.  Co.,   110  81  See  notes  to  Form  1572;  or  may 

-App.  Div.  133.  direct  reference.     Id. 

If  the  demurrer  reaches  but  one  of 
112 
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ment  in  his  favor  sustaining  the  demurrer  to  the  [amended]  com- 
plaint and  dismissing  said  complaint  (on  the  merits)  with  costs.*" 
\_0r  if  leave  to  amend  is  granted:^  That  an  interlocutory  judg- 
ment be  entered  in  favor  of  the  defendant,  sustaining  the  demur- 
rer to  the  [amended]  complaint  with  costs,  but  with  leave  to  the 
plaintiff,  A^'ithin  twenty  days  after  service  of  a  copy  of  such  in- 
terlocutory judgment  on  his  attorney,  with  notice  of  its  entry,^'  f 
to  withdraw  said  demurrer  and  serve  an  amended  complaint*^ 
upon  payment  of  the  said  costs,  and  that  in  case  of  the  failure  of 
the  plaintiff  to  serve  such  amended  complaint  and  pay  the  costs 
as  above  provided  within  the  time  specified,  the  §  defendant  have 
final  judgment  in  his  favor  against  plaintiff,  dismissing  the  com- 
plaint (on  the  merits)^^  with  costs.] 

\_0r,  if  issues  of  fact  remain  undetermined :Y''  that  interlocu- 
tory judgment  be  entered  in  favor  of  the  defendant  sustaining  the 
demurrer  to  the  first  cause  of  action  with  costs  [to  abide  the  event] 
[^and  if  another  demurrer  is  decided  at  the  same  time  —  and  in 
favor  of  the  plaintiff  overruling  the  demurrer  to  the  second  cause 
of  action,  with  costs  to  be  taxed]  and  further  providing  that  the 
costs  awarded  are  to  be  included  in  the  final  judgment  herein  — 
etc.,  as  in  next  Form.] 

rr,   ,    -I  \^Signature  and  title  of  judge.] 

FORM  No.  1600. 
Interlocutory  judgment  on  demurrer.88 

{Title  of  court  and  cause.] 

*  This  cause  having  regularly  come  on  for  trial  upon  the  issue 
of  law  arising  upon  the  defendant's  demurrer  to  the  complaint 

82  If  a  demurrer  to  the  entire  com-  separate  actions,  and  serve  on  the  at- 
plaint  in  a  common-law  action  is  sus-  torney  for  each  defendant  respectively 
tained,  defendant  is  entitled,  as  matter  a  copy  of  the  complaint  in  the  action 
of  right,  to  costs.  De  Turckheim  v.  aifecting  such  defendant  [and  amend 
Thomas,  113  App.  Div.  123,  99  N.  Y.  each  such  complaint  so  as  to  stats 
Supp.  104.  facts  sufficient  to  constitute  a  cause 

83  Leave  to  amend  will  not  be  given  of  action],  and  at  the  same  time  pay 
where  it  is  obvious  that  it  will  be  of  to  the  respective  attorneys  for  the 
no  benefit  to  the  party  in  fault.  See  demurring  defendants  the  costs  of 
Henriques  v.  Yale  Univ.,  28  App.  Div.  each  of  said  demurrers,  to  be  adjusted 
354,  51  N.  Y.  Supp.  284.                    .  (permission   so  to  divide  the  action 

84  The  completeness  of  the  copy  and  to  amend  the  complaint  being 
served,  and  accuracy  of  the  notice  of  hereby  granted  to  the  plaintiff), 
entry,  are  tested  with  the  same  strict-  N.  Y.  Code  Civ.  Pro.,  §  497. 

ness  as  when  served  to  limit  the  time  86  Eeld  proper  in  Hommert  v.  Glea- 

to  appeal.     Tudor  v.  Ebner,  109  App.  son,  14  N.  Y.  Supp.  568,  20  Civ.  Pro. 

Div.  521,  96  N.  Y.  Smip.  392.  Rep.  349. 

85  If  severance  is  allowed  it  may  be  87  See  note  92  to  next  Form, 
directed  by  substituting  for  the  words  88  Where    leave    to    plead   over   is 
between  the  f  and  the  §  the  follow-  given,  entry  of  an  interlocutory  judg- 
ing:   divide  this  action  into  ment  is  necessary.      Liegeoia  v.  Me- 
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herein,  at  a  Special  [or.  Trial]  Term  held  by  Hon.  J.  K.,  one  of 
the  justices  of  this  court,  and  said  justice  having  heard  the  par- 
ties, and  after  due  deliberation  having  duly  made  and  filed  his 
decision  in  writing^^  directing  interlocutory  judgment  to  be  en- 
tered t  as  hereinafter  provided,  and  [defendant's]  costs  having 
been  duly  taxed  at  dollars,^"  now,  on  motion  of  A.  T.,  attor- 

ney for  [defendant],  it  is 

Adjudged  and  deceeed  [proceed  according  to  directions  of 
decision,  as:  that  the  [demurrer  to  the  complaint]  herein  be 
and  the  same  is  hereby    [sustained,]   with  dollars  costs 

to  the  [defendant;]  it  is  further 

Adjudged  and  deceeed  that  the  [plaintiff]  have  leave  to  serve 
an  [amended  complaint]  Avithin  twenty  days  from  the  date  of  the 
service  of  this  interlocutory  judgment,  and  notice  of  entry,^^  upon 
payment  to  the  attorney  for  the  [defendant]  of  the  sum  of 
dollars,  the  costs  as  taxed ;  and  that  in  case  of  the  failure  of  the 
plaintiff  to  serve  such  an  [amended  complaint,]  and  pay  the 
costs,  within  the  time  hereinbefore  provided,  final. judgment  be 
entered  herein,  dismissing  the  complaint  [upon  the  merits]  with 
costs  [or  otherwise,  according  to  the  case']. 

[In  a  case  where  issues  of  fact  remain  undetermined .'^^  That 
the  costs  hereby  awarded  are  to  be  included  in  the  final  judgment 
herein  if  rendered  in  favor  of  the  [prevailing  party  on  demur- 
rer], and  to  be  set  off  if  uncollected  and  final  judgment  is  ren- 
dered in  favor  of  the  [other  party]  against  any  recovery  therein 
awarded. 

[Serve  copy  with  notice  of  entry.] 

Crackan,    22    Hun,    69;    appeal    dis-  of  trial  cannot  be  included  was  held 

missed  in  83  N.  Y.  624.  in  De  Turckheim  v.  Thomas,  113  App. 

89  It  is  improper  to  recite  the  find-  Div.  123,  99  N.  Y.  Supp.  104,  in  defer- 

ings  at  length.     Beebe  v.  Mead,  101  ence    to    co-ordinate,  authority   cited, 

App.  Div.  500,   92   N.  Y.   Supp.   51.  but   the  correctness   of  the  decisions 

They  must  be  annexed  to  the  judg-  was  doubted. 

ment  roll    (N.    Y.    Code    Civ.    Pro.,  91  See  note  84  to  preceding  Form. 

§  1237),  and  form  a  necessary  part  92  Where  issues  of  fact  still  remain, 

of  a  certified  copy  of  the  judgment  after   the   decision   of   the   demurrer, 

record  whenever  it  is  brought  in  ques-  final    judgment    can    only    be    taken 

tion  by  appeal  or  otherwise,  or  offered  when  all  the  issues  have  been  decided, 

m  evidence.  Costs    on    the    determination    of   the 

.K  IS  optional  whether  the  decision  demurrer  may  be  awarded  absolutely, 

and  interlocutory  judgment  shall  pro-  or  to  abide  the  event,  but  execution 

vide  for  the  final  judgment  in  case  of  may  not  issue  to  collect  them  until 

railure  to  plead  over.     See  note  80  to  after  final  judgment,  and  a  provision 

smri  « ^^"  ^°^  off-setting  them,   if  awarded   ab- 

Defendant's  costs,  upon   success-  solutely,  is  proper.     Cassavoy  v.  Pat- 

luly  demurring  to  entire  complaint,  tison,   101   App.   Div.   128,  91  N.   Y. 

include  costs  after  notice  of  trial,  and  Supp.   87C. 
a  tnal  fee;  that  costs  before  notice 
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FORM  No.  1601. 
Older  foi  final  judgment  on  demutret.93 

.  At  a  Special  Term  [etc.,  as  in 
Form  820,  p.  1174], 
[Title  of  the  cause-l 

[As  in  last  Form  from  the  *  to  the  t,  continuing  thus:'\  over- 
ruling the  demurrer,  and  further  providing  that  if  defendant 
should  not  within  twenty  days  from  service  thereof  pay  costs 
and  answer,  final  judgment  should  be  entered  to  the  following 
effect;  and  said  interlocutory  judgment  having  been  duly  entered 
and  served,  and  defendant  not  having  elected  to  answer,  and  his 
time  to  do  so  having  expired  as  appears  by  the  affidavit  of  A.  T., 
attorney  for  the  plaintiff  [proceed  as  in  case  of  defendant's  de- 
fault in  pleading,  after  appearing —  see  Forms  Nos.  1572,  etc.]. 

[Or,  if  defendant  has  been  successful  and  final  judgment  not 
directed:]  sustaining  said  demurrer,  but  with  leave  to  the  plain- 
tiff to  serve  an  amended  complaint  within  twenty  days  after  ser- 
vice of  the  interlocutory  judgment  and  upon  payment  of  the  costs 
awarded  thereby;  and  an  interlocutory  judgment  so  providing 
having  been  duly  entered  herein  on  the  day  of  ,  19     » 

and  it  appearing  from  the  affidavit  of  Y.  Z.,  the  defendant's  at- 
torney verified  on  the  day  of  ,  19  ,  that  the  plain- 
tiff has  failed  to  serve  an  amended  complaint,  or  to  pay  said 
costs,  and  that  more  than  twenty  days  have  expired  since  service 
upon  his  attorney  of  a  copy  of  said  interlocutory  judgment;  now, 
upon  reading  and  filing  the  notice  of  motion,  dated  ,  and 
the  said  affidavit  of  Y.  Z.,  and  upon  proof  of  due  service  thereof 
upon  plaintiff's  attorney,  and  after  hearing  Y.  Z.,  of  counsel  for 
defendant,  for  the  motion,  and  A.  T.,  Esq.,  of  counsel  for  plaintiff, 
opposed,  it  is,  on  motion  of  Y.  Z.,  attorney  for  the  defendant, 

Oedeeed,  that  defendant  have  final  judgment  herein  dismiss- 
ing the  complaint  of  the  plaintiff  [upon  the  merits],  with  costs. 

[Judgment;  see,  for  entry  by  il-c  cleric,  1565;  and  Forms 
Nos.  1566,  1583,  for  entry  by  ordsr  of  the  court.] 

[Serve  copy  of  judgment,  with  notice  of  entry,  to  limit  tvme 
to  appeal.] 

93  Whether  final  judgment  has  or  application  is  to  be  heard  aa  a  mo- 
has  not  been  directed  by  the  inter-  tion.  Id.,  §  1230.  See  note  80,  supra,. 
locutory  judgment,  proceedings  to  ob-  If  defendant  has  been  successful  on 
tain  final  judgment  follow  the  same  the  demurrer,  final  judgment  may  be 
course,  when  plaintiff  is  the  success-  entered  by  the  clerk  ex  parte,  if  fli- 
ful  party,  as  where  the  defendant  has  rected  by  the  interlocutory  judgment, 
appeared,  and  defaulted  in  pleading.  and  plaintiff  has  failed  to  amend  and 
Code  Civ.  Pro.,  §§   1222,  1223.      The  pay  costs.      If  not  so  directed  by  the 
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AETICLE  IV. 

Pkoceedinqs  ih  Case  of  Teial  by  Jitey. 

Section     I.  Bkinging  on  the  trial. 

II.  Various  proceedings  incidentai  to  the  tbial. 

III.  Verdict,  and  motion  for  new  trial. 

IV.  Case,  and  exceptions. 
V.  Costs,  and  judgment. 


SECTION  I. 

BEIITGIlirG   ON  THE   TeIAL. 


rOKMS. 

1601.  Notice  of  trial. 

1602.  Note  of  issue  for  trial  of  issue 

of  fact. 

1603.  The  same;  at  Trial  Term,  New 

York  county. 
1604. 'Affidavit  of  merits  to  prevent 
inquest. 

1605.  The  same;  made  by  counsel. 

1606.  Notice  of  motion  to  strike  cause 

from  calendar. 

1607.  Order  strilcing  cause  from  cal- 

endar, and  sending  it  to  other 
calendar. 

1608.  Affidavit  to  move   to  place  on 

short  cause  calendar. 

1609.  Affidavit   to   oppose   motion   to 

place  on  short  cause   calendar. 

1610.  Notice  of  motion  to  put  cause 

on  short  cause  calendar. 

1611.  Order   placing   cause    on   short 


1612. 

1613- 

1617. 
1618. 


1619. 

1620. 
1621. 


1622. 
1623. 

1624. 


cause  calendar  in  first  dis- 
trict. 

Affidavit  to  move  for  postpone- 
ment. 

■1616.  Statements  suitable  to  be 
inserted  in  foregoing  Form. 

Order  adjourning  trial. 

Stipulation,  on  putting  cause 
over  for  the  term,  that  it 
shall  not  abate  by  death. 

Notice  of  motion  for  a  special 
jury. 

Order  for  a  special  jury. 

Notice  of  striking  special  jury, 
where  order  does  not  fix  the 
time. 

Motion  for  a  foreign  jury. 

Stipulation  that  issues  be  tried 
by  a  jury. 

Order  thereon. 


FORM  No.  1601. 
Notice  of  trial.94 
[TiUe  of  court  and  cause. 1 

Please  take  notice,  that  the  issues  of  fact-  in  this  action  will 
be  brought  to  trial  [if  plaintiff's  notice,  it  is  usual  to  add:   and 


interlocutory  judgment,  defendant 
must  apply  to  the  court  on  notice. 
Code  Civ.  Pro.,  §  1230. 

MCode  Civ.  Pro.,  §  977.  Can  be 
served  only  after  issue  joined,  and 
service  on  the  last  day  to  join  issue, 
but  before  pleading  is  actually 
served,  is  ineffective.    Wallace  r.  Syr- 


acuse, etc.,  R.  R.  Co.,  27  App.  Div. 
457,  50  N.  Y.  Supp.  329. 

The  court  has  power  to  reduce  the 
period  of  service  only  as  a  condition 
of  granting  a  favor.  Grindal  v.  De 
Lano,  15  N.  Y.  Supp.  823,  21  Civ.  Pro. 
Rep.  224. 

A  notice  not  served  in  time  is  a 


1782 


ABBOTT  S    PKACTICE    AND    FOEMS. 


an  inquest  taken  therein  —  or,  if  defendant's  notice  ?^  and  a  mo- 
tion made  to  dismiss  the  complaint]  at  a  Special  Term  —  or 
Trial  Term  —  or,  in  the  County  Court,  the  next  term, —  of  this] 
court  appointed  to  be  held  in  and  for  the  county  of  ^  at 

the  County  Court  house  \_or,  city  hall]  in  the  town  [or,  city  — 
or,   borough]    of  ,   in   said  county,   on  the  day  of 

,  19  *"  \if  a  previous  notice  has  been  served  for  a 
term  not  yet  ended,  at  which  the  cause  may  possibly  be  reached, 
add:  unless  the  same  has  been  then  already  tried^^]. 

\If  preference  is  desired,  and  the  cau^e  is  triable  either  in  New 
York,  Kings,  Queens  or  Erie  counties,  or  in  the  seventh  judicial 
district,  mu^t  serve  notice  of  application  therefor.Y^ 

[Date,  signatures,  addresses,  etc.,  as  in  Form  No.  1606.]^^ 
\_Serve  fourteen  days  personally,  or  sixteen  days  if  by  mail,  he- 
fore  first  day  of  term.^l 


nullity,  and  the  defect  is  not  waived 
by  not  returning  it.  Walker  v.  Chil- 
son,  05  Ilun,  529,  20  N.  Y.  Supp.  527. 

A  notice  of  trial  may  be  served  be- 
fore tiie  adversary's  right  to  amend 
has  expired,  but  is  nullified  by  the 
service  of  an  amended  pleading  within 
the  time.  Coler  v.  Lamb,  19  App. 
Div.  236,  46  N.  Y.  Supp.  117. 

A  subsequent  amendment  of  a 
pleading  by  leave  of  court,  which 
changes  the  issues,  requires  the  ser- 
vice of  a  new  notice  of  trial,  unless 
the  court,  by  a  direction  in  the  order 
allowing  the  amendment,  provides 
otherwise.  Code  Civ.  Pro.,  §  723,  as 
amended  in  1900.  See  Ward  v.  Smith, 
103  App.  Div.  375,  92  N.  Y.  Supp. 
1107;  Miller  v.  Mestaniz,  84  N.  Y. 
Supp.  503.  A  supplemental  pleading 
is  not  within  the  rule.  Lovatt  v. 
Watson,   35  Hun,   553. 

95  The  object  of  serving  a  cross- 
notice  is  that  the  defendant  may  be 
in  a  position  to  move  the  cause  and 
take  a  dismissal  if  plaintiff  does  not 
proceed.  Code  Civ.  Pro.,  §  980 ;  Dart 
V.  Soloman,  5  N.  Y.  St.  Rep.  911.  A 
cross-notice  does  not  act  as  an  estop- 
pel, so  as  to  defeat  a  right  to  amend. 
Clifton  V.  Brown,  2  Civ.  Pro.  Rep.  44. 

98  The  first  day  of  the  term.  In 
the  New  York  City  Court  the 
notice  may  be  given  for  the  term,  as 
above,  or  for  any  day  of  the  term. 
Code   Civ.   Pro.,    §    3162.      A   notice 


specifying  Sunday  is  void.  State 
Bank  v.  Spence,  37  Misc.  854,  76  N.  Y. 
Supp.  984. 

A  notice  claimed  to  be  irregular  in 
specifying  a  wrong  day  as  the  first 
day  of  the  term  and  having  been  re- 
turned by  the  defendant,  the  court 
has  no  power  to  order  its  acceptance. 
Lauferty  v.  Mut.  Res.  Life  Assoc,  25 
Misc.  624,  56  N.  Y.  Supp.  121. 

97  Unnecessary  in  the  nine  counties 
named,  where  only  one  notice  of  trial 
is  necessary.  N.  Y.  Code  Civ.  Pro., 
§  977. 

98  See  pp.  1582-1587  of  this  volume. 

99  A  notice  of  trial  forms  no  proper 
part  of  a  judgment  roll,  after  trial 
had.  Sweeny  t.  Kellogg,  96  App. 
Div.  399,  89  N.  Y.  Supp.  314. 

ICode  Civ.  Pro.,  §§  977,  798; 
Walker  v.  Chilson,  65  Hun,  529,  20 
N.  Y.  Supp.  527;  Veinstok  v.  Vein- 
stok,  63  App.  Div.  16,  71  N.  Y.  Supp. 
195.  Non-receipt  of  mailed  notice  is 
immaterial  on  the  question  of  the 
party's  right  to  proceed.  Schwarz  f. 
Livingston,  18  N.  Y.  Supp.  879,  46 
St.  Rep.  477. 

If  the  notice  is  irregular  it  is  the 
duty  of  the  party  receiving  it  to  re- 
turn it  promptly  or  the  defect  will  be 
waived.  See  Ward  v.  Smith,  45  Misc. 
169,  91  N.  Y.  Supp.  905;  rev'd,  on 
another  ground,  103  App.  Div.  375,  92 
N.  Y.  Supp.  1107. 
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FORM  No.  1602. 
Note  of  issue  for  trial  of  issue  of  fact.2 
[Name  of  court  and  term.]    ■" 

A.  B.,  plaintiflf, 

against 

W.  X.  and  Y.  Z.,  defendants 
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A.  T.,  plaintiff's  attorney. 
Issue  of  fact.    Triable  by  jury  [or, 

by  court  without  jury]. 
T.    W.,    attorney    for    defendant 

W.  X., 

T.     Z.,     attorney    for     defendant 

Y.  Z. 


Last  pleading  served  the  day  of  ,19        [in  a 

cause  which  has  been  passed  without  postponement,  add:  but  date 
of  issue  to  be  as  of  —  specifying  date  when  passed.] 

Action  for  damages  for  breach  of  contract  [or  otherwise 
specify  the  particular  nature  of  ihe  action.] 

JSTumber  of  cause  on  previous  calendar,  263  [or,  Not  on  pre- 
vious calendar.^] 

[Preference  is  claimed  under  Code  Civ.  Pro.  §  791,  subd.  5, 
adding  on  tuhat  ground.*] 

[In  N.  Y.  City  Court,  add:  Cause  noticed  for  term  — 

or,  for  the  day  of  -next.®] 

Plaintiff's  [or  defendant's]  note. 

[Signature  and  office  address  of  attorney.] 


FORM  No.  1603. 
The  same;  at  trial  term,  New  York  county.6 

[Add  to  above  note:]  Action  for  [state  particular  nature,  as:] 
libel.     Place  upon  Calendar  No.  [2]. 


2N.  Y.  Code  Civ.  Pro.,  §  977.  See 
local  rules.  Must  be  filed  for  same 
term  for  which  the  cause  was  noticed 
for  trial.  Siefke  v.  Siefke,  21  Misc. 
407.  The  parties  cannot  stipulate  so 
as  to  avoid  the  rule.  Leonard  v. 
Faber,  31  App.  Div.  137,  52  N.  Y. 
Supp.  772. 

For  cases  turning  upon  an  inad- 
vertent omission  to  file  note  of  issue, 
see  Loftus  v.  Oppenheim,  84  App.  Div. 
464,  82  N.  Y.  Supp.  1037;  Hix  v. 
Edison  Elcc.  L.  Co.,  78  App.  Div.  384, 
79  N.  Y.  Supp.  1016. 

3  Not  necessary,  unless  a  new  cal- 
endar of  old  issues  is  being  made  up. 

*  Under  Code  Civ.  Pro.,  §  793,  when 


the  ground  for  preference  appears  in 
the  pleadings,  and  the  action  is  tri- 
able in  other  than  the  counties  ex- 
cepted in  the  section. 

If  not  appearing  in  the  pleadings, 
the  applicant  for  the  preference  must 
have  procured  an  order  on  notice,  and 
serve  with  his  notice  of  trial.  A  copy 
of  such  order  should  be  given  to  the 
clerk  with  the  note  of  issue. 

5N.  Y.  Code  Civ.  Pro.,  §  31G2.  This 
does  not  prevent  a  note  of  issue  being 
filed  on  the  same  day,  prior  to  service 
of  notice  of  trial.  Lederer  v.  Adler, 
44  Misc.  217,  88  N.  Y.  Supp.  1010. 

6  Special  rule  No.  1  of  Trial  Term, 
New  York  county. 
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FORM  No.  1604. 
Affidavit  of  merits  to  prevent  inquest.7 
[Title  of  court  and  action.] 
[Venue.] 

Y.  Z.,  being  duly  sworn,  says: 

That  he   is  the  defendant®  in  the  above-entitled  action,  and 
that  he  has  fully  and  fairly  stated  the  case®  to  his 

counsel   herein,   -vvho  resides   at  ISTo.  in  street,  in 


the 


of 


and  that  he  has  a  good^"  and  substantial 


"  Whore  the  answer  is  unverified, 
and  no  aiBdavit  of  merits  has  been 
filed  and  served,  plaintiff  may  move' 
(.he  case  for  an  inquest  at  the  open- 
ing of  court  on  any  day  of  the  term 
after  the  first  day.  Gen.  Rule  No.  28. 
The  practice  has  fallen  into  disuse, 
and  defendant  will  ordinarily  be  re- 
lieved from  the  default  upon  terms, 
or  will  be  allowed  to  make  and  serve 
an  affidavit  of  merits  forthwith,  and 
the  application  then  denied.  See  Beg- 
lin  V.  People's  Trust  Co.,  48  Misc.  494. 

An  affidavit  of  merits  is  not  neces- 
sary in  equity  cause.  Devlin  v.  Shan- 
non, 8  Hun,  531.  Nor  in  any  case  if 
the  answer  is  verified.  N.  Y.  Code 
Civ.  Pro.,  §  980. 

8  If  not  by  the  defendant,  state  rea- 
son, and  deponent's  relation  to  the 
cause  so  as  to  show  his  means  of 
knowledge. 

9  It  is  wise  to  follow  the  settled 
form  of  an  affidavit  of  merits,  as 
slight  deviations  have  been  held  to 
render  the  affidavit  insuflBcient.  In 
general  it  should  state  that  defendant 
has  "  fully  and  fairly  stated  the  case 
to  his  counsel."  See  Onondaga  County 
Bank  v.  Shepherd,  19  Wend.  10; 
Bleeeker  v.  Storms,  2  How.  Pr.  161 ; 
Gary  v.  Livermore,  id.,  170.  Stating 
that  the  party  has  fully  stated  "  his 
case,"  or  "  this  case,"  has  been  held 
sufficient  under  old  Rule  61  of  the 
Supreme  Court.  Brownell  v.  Marsh, 
22   Wend.   636.      And  see   Brown   v. 


Masten,  2  How.  Pr.  187,  195.  So, 
stating  that  the  party  has  fully,  etc., 
"  stated  the  facts  of  this  case,"  has 
been  held  sufficient ;  it  implies  that  he 
has  stated  all  the  facta  whicli  make 
the  whole  case.  Jordan  v.  Garrison, 
6  How.  Pr.  6.  That  he  has  stated 
"  all  the  facts  relative  to  the  action  " 
is  sufficient.  Laroque  v.  Conhaim,  45 
Misc.  234,  92  N.  Y.  Supp.  99..  But 
stating  that  he  has  fully,  etc.,  stated 
the  facts  of  his  case  —  has  stated  his 
case  in  this  cause  —  has  fully,  etc., 
stated  his  defense  —  has  stated  the 
facts  of  his  defense,  or  the  like,  is 
insufficient.  Morgan  v.  McDonald,  70 
Cal.  32;  Fitzhugh  v.  Truax,  1  Hill, 
644;  Brownell  v.  Marsh,  22  Wend. 
636;  Richmond  v.  Cowles,  2  Hill,  359; 
Ellis  V.  Jones,  6  How.  Pr.  296 ;  Tomp- 
kins V.  Acer.  10  id.  309;  Rickards  v. 
Swetzer,  3  id.  413,  1  Code  Rep.  117. 

So,  under  old  Rule  61,  a  statement 
that  the  party  "  has  made  a  full  and 
fair  statement  of  all  the  facts  of  the 
case  in  the  above  cause  to,"  etc.,  "as 
far  as  the  facts  have  come  to  his 
knowledge,  and  he  believes  them  to 
exist,"  was  insufficient.  If  the  party 
cannot  comply  with  the  language  of 
the  rule,  he  should  disclose  his  ex- 
cuses. Brown  v.  St.  John  and  Tousey, 
19  Wend.  617. 

10  «  Full  "  defense  is  not  equivalent 
for  "good."  Bank  of  Utica  v.  Root, 
4  Hill,  535. 
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defense  on  the  merits"  to  the  action,*^  and  he  is  advised  by  his  said 

counseP^,  after  such  statement,"  and  verily  believes  to  be  true.^^ 

[Jurat.]  [Signature.'] 

FORM  No.  1605. 

The  same  —  made  by  counsel. 

[Commencement  and  conclusion  as  in  other  cases.'\ 

That  he  is  the  attorney  and  coxinsel  of  the  above-named  de- 
fendant Y.  Z.,  retained  to  defend  this  action,  and  that  from  the 
statement  of  the  case  in  this  action,  made  to  deponent  by  defendant 
Y.  Z.,  deponent  verily  believes  that  defendant  has  a  good  and 
substantial  defense  upon  the  merits  to  the  cause  of  action  set 
forth  in  the  complaint  [or  to  some  part  thereof.-'®] 

[Add  also  reason  why  the  ajfidavii  is  not  made  by  defendant."] 

FORM  No.  1606. 
Notice  of  motion  to  strike  cause  from  the  calendar.is 

[Title  of  court  and  cause.] 

Take  notice,  that  on  the  annexed  affidavit  of  ,  verified 

on  the  day  of  ,  19        [and  upon  the  pleadings  — 


11  Ab  to  whether  the  words  "  on  the 
merits"  are  strictly  necessary,  see 
Briggs  t'.  Briggs,  3  Johns.  449 ;  Meech 
V.  Calkins,  4  Hill,  534;  Tompkins  v. 
Acer,  10  How.  Pr.  309. 

12  Stating  a  defense  to  "  the  de- 
mand," or  "the  bond,"  or  "note,"  or 
"declaration,"  is  held  not  sufficient. 
Meech  v.  Calkins,  4  Hill,  534;  Mason 
V.  Moore,  2  How.  Pr.  70;  Chemung 
Canal  Bank  v.  Supervisors  of  Che- 
mung, id.  162;  Durant  v.  Cook,  id. 
43;  Howe  v.  Hasbrouck,  id.  67.  So 
of  a  statement  that  defendant  "  has 
a  good  and  substantial  defense  upon 
the  merits  to  the  whole  or  some  part 
of  the  plaintiff's  demand."  Chemung 
Canal  Bank  v.  Supervisors  of  Che- 
mung, id.  162. 

'3  In  general  the  affidavit  should 
show  the  advice  of  counsel.  Swart- 
wout  V.  Hoage,  16  Johns.  3;  Bruen 
t'.  Adams,  3  Cai.  97 ;  Cannon  v.  Titus, 
5  Johns.  355;  Hart  v.  McGarry,  1 
How.  Pr.  74.  And  see  N.  Y.  Gen. 
Rules  Nog.  23,  24.  But  it  has  been 
lield  that  when  the  affidavit  sets  forth 
the  facts  relied  on  as  merits,  so  that 
the  _  court  can  see  that  there  are 
merits,  absence  of  oath  to  advice  of 
counsel  may  be  excused. 

14  The  fact  that  the  advice  was 
after  the  statement  is  essential;  but 


if  these  words  are  omitted  it  will  be 
deemed  implied  by  the  form  of  the 
preceding  allegations.  Brown  v.  Seys, 
2  How.  Pr.  276. 

15  An  affidavit  that  deponent  "is 
advised  by  said  counsel  that  said  de- 
fendants have  a  good  and  substantial 
defense  to  said  suit  on  the  merits, 
which  advice  deponent  believes  to  be 
true,"  was  held  insufficient,  in  Brit- 
tan  V.  Peabody,  4  Hill,  61. 

So  of  an  affidavit  in  which  the  word 
"  believed  "  was  used  instead  of  "  be- 
lieves "  to  be  true.  Wharton  v. 
Barry,  1  How.  Pr.  60. 

16  This  qualification  is  allowed  in 
counsel's  affidavit  for  the  purpose  of 
obtaining  extension  of  time  to  an- 
swer, by  N.  Y.  Gen.  Rule  No.  24. 

17  Grid  V.  Buekius,  (Pa.,  1887)  4 
Cent.  Rep.  507;  Miller  v.  Hooker,  2 
How.  Pr.  124;  Davis  v.  Solomon,  25 
Misc.  675,  56  N.  Y.  Supp.  80,  28  Civ. 
Pro.  Rep.  420. 

IS  Motions  to  strike  a  cause  from 
the  calendar  are  usually  made  at  the 
opening  of  court,  and  without  requir- 
ing formal  previous  notice.  See  Form 
1623.  Cases  sometimes  occur,  how- 
ever, in  which  a  motion  is  advisable. 
The  affidavits  to  support  and  oppose 
these  motions  must,  of  necessity,  vary 
so  much  with  the  facts  relied  upon 
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and  mention  any  other  papers  relied  on],  the-  undersigned  will 
.iiove  the  court,  at  a  Special  Term  thereof  \^or,  at  a  Trial  Term] 
to  be  held  at  [eic],  on  the  day  of  >  19     ,  or  as  soon 

thereafter  as  counsel  can  be  heard,  for  an  order  that  this  cause  be 
stricken  from  the  [state  which]  calendar  of  this  court,  with  costs 
of  this  motion^®  [if  on  the  ground  of  irregularity  specify  itJ] 

[Date.]  [Signature  and  office  adress  of], 

[Address]  To  ,  Attorney  for 

Attorney  for 

FORM  No.  1607. 
Order  striking  cause  from  calendar  and  sending  it  to  other  calendar.20 

At  a  Special  Term  [etc.,  as  in 

^rp-n      r      .■      -I  Form  820,  p.  1174]. 

[Title  of  action.]  '  ^  -' 

This  cause  having  been  placed  upon  the  Special  Term  calendar 
of  this  court  for  trial  by  the  [plaintiff],  and  now  coming  on  for 
trial,  now,  upon  reading  the  pleadings,  and  it  appearing  there- 
from to  the  court  that  the  defendant  is  entitled  to  a  trial  by  jury 
as  a  matter  of  right;  on  motion  of  Z.  T.,  Esq.,  attorney  for 
defendant : 

Oedeeed,  that  this  cause  be  stricken  from  the  Special  Term 
calendar  of  this  court  [and  that  the  clerk  of  this  court  is 
directed  to  place  it  on  the  Trial  Term  calendar  at  the  foot  thereof 
— ■  or,  as  of  its  date  of  issue  —  upon  the  filing  with  him  of  a 
proper  note  of  issue.^^] 

Enter:   [signature  of  judge  by  initials  of  nam.e  and  title.] 

as  ground  for  striking  the  cause  from  if  there  is  any  doubt  whether  upon 

the  calendar,  or  retaining  it,  that  no  the  pleadings  equitable  relief  could  be 

forms    of   general   usefulness   can   be  granted;   the  question  should  be  left 

given.  to    the    trial.       U.    S.    Glass    Co.  v. 

Failure   to  serve  a  notice  of  trial  Levett,  24  App.  Div.  624. 
is   waived   if   defendant   appears   and  For  motion  for  trial  by  jury,  where 

procures   an   adjournment.     Smith  v.  part  of  the  issues  are  so  triable  as 

Grant,  11  N.  Y.  Civ.  Pro.  Rep.  354;  matter  of  right,  or  where  it  is  sought 

Mangone    v.    Met.    St.    Hy.    Co.,    21  to   have    an   equity   cause   or   issues 

Misc.  o65,  48  N.  Y.  Supp.  644.  therein  tried  by  jury,  see  Teial  by 

An  obvious  clerical  error  in  date  is  the  Coukt. 
waived  by  retention  of  the  notice  of  The  court  at  Trial  Term  may  make 

trial.     Weiss  v.  Morrell,  7  Misc.  539,  a   similar   order,   striking  an  equity 

28  N.  Y.  Supp.  59.  case  from  its  calendar   (if  the  Trial 

19  An  order  striking  the  cause  from  Term  is  solely  for  jury  trials);  and 
the  calendar  should  not  provide  for  may  do  this  although  the  defendant 
any  further  application  regarding  the  is  estopped  from  making  such  a  mo- 
mode  of  trial.  Keen  v.  Johnson,  29  tion.  Weldon  v.  Brown,  89  App.  Di^- 
App.  Div.  629.  586,  85  N.  Y.  Supp.  599.      Compare 

20  See  Chinch  in  v.  Katzman,  89  Mittenthal  v.  Eabinowitz,  60  App. 
App.  Div.  595,  85  N.  Y.  Supp.  626.  Div.   138,  70  N.  Y.  Supp.  119. 

A   motion   should   not   be   granted         2i  An  order  cannot  properly  direct 
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FORM  No.  1608. 
Affidavit  to  move  to  place  on  short  cause  calendar. 
[Title  of  court  and  cause.] 
[Venue.] 
A.  T.,  being  duly  sworn,  says: 

I.  That  he  is  the  [attorney  for  the]  plaintiff  in  this  action. 

II.  That  this  action  is  upon  contract,^^  and  is  founded  upon 
[state  briefly  the  cause  of  action], 

III.  That  the  answer  merely  denies  the  allegations  of  the 
complaint. 

[Or,  III.  That  the  answer  alleges  —  here  state  hriefly  the  new 
matter  alleged  —  and  sets  up  no  other  new  matter.] 

IV.  That  this  cause  is  now  on  the  general  calendar,  and 
numbered  ,  and  has  been  duly  noticed  for  trial  by  deponent. 

V.  That  deponent  believes  that  the  trial  of  this  action,  if 
placed  upon  the  special  calendar,  will  not  occupy  more  than 
[two]^  hours  [indicating  reason,  as  thus:  as  the  production  and 
proof  of  the  note  above  mentioned,  and  proof  of  the  amount  of 
interest,  is  all  the  evidence  requisite  to  be  offered  by  the  plaintiff 
to  establish  his  case  —  state  nature  of  evidence,  number  of  wit- 
nesses, etc.,  tending  to  show  ihat  the  cau^e  can  be  tried  within 
the  limited  time].^* 

[Jurat.]  [Signature.] 

FORM  No.  1609. 

AfSdavit  to  oppose  mo'tion  to  place  on  short  cause  calendar. 

[Title  of  court  and  cause.] 
[Venue.] 
Z.  T.,  of  ,  being  duly  sworn,  says: 

I.  That  he  is  the  [attorney  for  the]  defendant  in  this  action. 

II.  That  the  answer  alleges  [here  state  briefly  any  new  matter 
alleged.] 

the   placing  of   the   cause   upon    the  City  Court.      City  Court  Rule  No.  2. 

Trial  Term  calendar,  without  proyid-  See  local  rules  in  other  counties, 
ing   for    filing    of    a    note    of    issue.  24  The   affidavit  should   show   facts 

Poershke  v.   Baldwin,    83   App.   Div.  from  which  the  judge  would  have  no 

284,  82  N.  y.  Supp.  159.  reasonable  doubt  that  the  action  could' 

22  Must  involve  a  demand  for  at  be  tried  within  the  time.  Walde,  etc., 
least  $100  in  New  York  City  Court.  Paving  Co.  v.  Dunn,  77  App.  Div.  467, 
City  Court  Rule  No.  4.  79  N.   Y.  Supp.   328,    12  Anno.   Cas. 

23  Trial  Term  Rule  No.  5,  in  first  275. 
department.     One  hour  in  New  York 
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III.  That  the  defense  interposed  is  not  made  for  the  purpose 
of  delay,  but  is  made  in  good  faith,  and  deponent  believes  the 
same  can  and  will  be  fully  established  on  the  trial. 

IV.  That  this  deponent  believes  that  the  trial  of  this  action 
is  likely  to  occupy  more  than  [two  hours],  for  the  reason  that 
[here  state  any  facts  tending  to  show  that  more  than  such  time  will 
he  consumed  in  the  trial;  as  thus:  the  defendant  disputes  the 
genuineness  of  his  alleged  signature  to  the  note  on  which  the 
aQtion  is  brought,  and  a  large  number  of  witnesses  must  be 
examined  upon  that  question;  and  defendant  expects  to  show  by 
the  testimony  of  the  defendant  himself,  and  of  J.  J.,  K.  L.  and 
M.  N.,  that  such  signature  is  not  in  the  handwriting  of  defendant, 
and  by  the  testimony  of  S.  T.  and  U.  V.,  that  it  is  an  imitation 
of  defendant's  handwriting,  and  was  affixed  to  said  note  by  C.  B., 
fl  son  of  the  plaintiff,  etc.'\. 

[Jurat.l  [Signature.] 

FORM  No.  1610. 

Notice  of  motion  to  put  cause  on  short  cause  calendaT.25 

[Title  of  court  and  cause.] 

Please  take  notice,  that  upon  the  pleadings  herein,  and  the 
annexed  affidavit  of  A.  T.,  verified  on  the         day  of  ,  19    , 

the  undersigned  will  move  .this  court  at  [Trial  Term,  Part  2, 
thereof,]  to  be  held  at  the  County  Court  House,  in  the  Borough 
of  Manhattan,  in  the  County  of  ISTew  York,  on  the  day  of 

,19  ,  at  10 :30  o'clock  in  the  forenoon  of  that  day, 
[or  as  soon  thereafter  as  counsel  can  be  heard  ]^^  that  this  cause' 
be  set  down  for  trial  as  a  short  cause,  upon  the  [special]  calendar, 
or  for  such  other  and  further  relief  as  may  be  just. 

[Date.]  [Signature  and  office  address  of], 

[Address]  To  ,  Attorney  for 

Attorney  for 

FORM  No.  1611. 
Order  placing  cause  on  short  cause  calendar  in  first  district. 
[After  proper  recitals:] 

Oedeeed,  that  this  cause,  being  ISTo.  upon  the  Trial  Term 

calendar  [No.  3]  of  this  court  be  placed  upon  the  special  calendar 
to  be  called  in  Trial  Term,  Part  2,  of  this  court. ^'^ 

25  Two    days'    notice    in    Supreme      Court,  first  district.    Trial  Term  Rule 
Court,  first  district.    Trial  Term  Rule      No.  5. 

No.  5.     Four  days  in  New  York  City  27  In  New  York  City  Court,  change 

Court.     City  Court  Rule  No.   2.  direction  to  Part  IV  of  the  court,  and 

26  No    oral    argument    in    Supreme      specify  a  day  for  the  trial. 
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FORM  No.  1612. 
Affidavit  to  move  for  postponement.28 

[Title  of  court  and  caiise.] 

\Yenue.'\ 

A.  B.,  of  ,  being  duly  sworn,  says: 

I.  That  he  is  the  plaintifE  \_or,  defendant]  in  this  action. 

[II.  //  the  affidavit  is  by  defendant:  That  deponent  has  fully 
and  fairly  stated  the  case  to  T.  Z.,  his  counsel,  who  resides  at 
No.        ,  in  street,  in  the  of  ,  and  that 

he  has  a  good  and .  substantial  defense  on  the  merits  to  the  action, 
as  he  is  advised  by  his  said  counsel  after  said  statement,  and 
verily  believes  to  be  true.] 

III.  That  M.  ]Sr.  is  a  material  witness  for  deponent,  and  with- 
out the  benefit  of  his  testimony  deponent  cannot  safely  proceed 
to  the  trial  of  said  action,  as  he  is  advised  by  his  counsel  A.  T., 
who  resides  at  Wo.  ,  street,  in  the  city  of  , 
after  fully  and  fairly  stating  to  him  what  he  expects  to  prove  by 
said  witness.  [State  what  facts  it  is  expected  to  prove  hy  the 
witness^  and  why  deponent  may  properly  expect  such  testimony 
from  the  luitness.^"^ 

TV.  [State  excuse  for  not  having  witness  present;  see  next 
two  Forms.']  [Signature.] 

[Jurai.] 

FoBMS  Nos.  1613^1616.— STATEMENTS  SUITABLE  TO  BE  INSERTED  IN 
FOREGOING  FORM. 

FORM  No.  1613. 
Sickness.31 

IV.  That  the  said  witness,  who  resides  at  ,  was,  on 
the            day  of                 last  past,  duly  subpoenaed  to  attend  the 

28  It  ia  advisable  to  always  have  an  For  the  rules  on  this  subject  and 

affidavit  to  establish  the  facts  upon  authorities,    see    Abb.    Tr.    Brief    for 

which   the   application    depends,   but  Jury  Cases,  chapter  I. 

the    oral    statements    of    counsel    in  29  Wilkins  v.  Beadleston,  etc.,  Co., 

court  may  be  received  and  acted  upon  33   Misc.   489,   67   N.   Y.   Supp.  683 ; 

if.  no  objection  is  made  at  the  time.  First  Nat.  Bank  v.  Anderson,  55  App. 

See  Garrett  v.  Wood,   24  App.   Div.  Div.  570,  67  N.  Y.  Supp.  434. 

620,  48  N.  Y.  Supp.  1002.     And  may  so  See  Form  1545,  under  Changin3 

be  afterward  considered  by  the  court  Place  of  Tbial,   for   convenience  of 

upon    motion    to    open    the    default.  witnesses.     Smith  v.  Roome,  20  Misc. 

Robinson  v.  De  Fere,   106  App.  Div.  8,  44  N.  Y.  Supp.  784. 

406,  94  N.  Y.   Supp.   847.     But  the  3i  A  person's  condition  of  health  is 

court  may  itself  refuse  to  receive  such  more  satisfactorily  established  by  the 
statements.      Casnev    v.    Fisher,    34 
Hun,  549.                  ^ 
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trial  of  this  action ;  but  that  since  the  service  of  the  said  subpoena 
he  has  become  seriously  ill,  and  is  now  wholly  unable  to  attend 
this  court,  or  be  present  at  the  trial  of  this  action  in  its  order  on 
the  calendar,  as  appears  by  the  annexed  affidavit  of  E.  S.,  his 
physician. 

FORM  No.  1614. 
Inability  to  subpoena.sz 

IV.  That  two  weeks  before  the  first  day  of  the  present  term, 
deponent  went  to  the  residence  of  said  witness,  in  the  town  of 
,  in  the  county  of  ,  for  the  purpose  of  sub- 

poenaing him  to  attend  as  a  witness  in  this  action,  at  this  term; 
that  he  there  learned  from  [^state  informant^  that  said  witness 
had  unexpectedly  left  home  the  day  before,  in  order  to  go  to  the 
State   of  ,    and   intended   to   remain  there   about    [two 

months]  ;  and  deponent  further  says,  he  had  no  reason  to  believe 
said  witness  was  going  to  be  absent  from  home,  until  he  learned 
it  when  he  went  to  subpcena  said  witness,  as  aforesaid;  and  de- 
ponent further  says,  he  expects  to  be  able,  and  intends  to  pro- 
cure the  attendance  of  said  M.  'N.  as  a  witness  in  this  action  at 
the  next  trial  term,  appointed  to  be  held  at  \_etc.]. 

FORM  No.  1615. 
Absence  of  party. 

\_A-ffidavit  will  he  hy  attorney,  and  state  facts  as  thus:]  I. 
That  the  defendant  is  a  resident  of  this  State,  and  is  [master  of 
the  ship  "  Ocean  Queen,"]  and  has  been  absent  from  this  State 
since  last,  on  a  voyage  to  !New  Orleans,  from  which  he  will 

probably  return  about  the  day  of  next. 

II.  That  in  the  opinion  of  this  deponent,  he  cannot  safely  pro- 
ceed with  the  trial  of  this  action  in  the  absence  of  said  defendant, 
who  is  thoroughly  acquainted  with  all  the  facts  in  controversy  in 
this  action,  and  without  whose  aid  and  assistance  it  will  be  im- 
practicable for  deponent  to  properly  prepare  for  trial  herein. 

III.  That  before  said  defendant's  departure  from  this  State, 
as  aforesaid,  he  had  not  time  fully  to  apprise  deponent  of  the 
facts  of  the  case  and  the  names  and  residence  of  his  witnesses. 

[Add  oath  to  merits;  see  Form  1605. J 

affidavit  of  a  physician  than  by  that  Supp.  769 ;  Garfield  Nat.  Bank  v.  Col- 

of  a  layman,  though  the  sick  person's  well,  8  N.  Y.  Supp.  380,  28  St.  Eep. 

affidavit  himself,  or  that  of  a  person  723. 

who    has    seen   him,    is    properly   re-  32  Defendant  held  entitled  to  a  short 

ceived.     See  Crawford  v.  N.  Y.  City  adjournment,   even   under  the  strict 

E.  R.  Co.,  108  App.  Div.  190,  95  N.  Y.  rules  in  the  first  department,  when  a 
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FORM  No.  1616. 
Engagement  of  counsel.33 

That  deponent  intends  to  personally  try  this  action  on  behalf 
of  the  [defendant].  That  he  is  now  actually  engaged  in  the  trial 
of  the  case  of  [name}   in  the  court;  that  such  trial  will 

[not]  be  a  protracted  one,  and  will  [not]  continue  more  than 
[one  day  longer] . 

Or,  That  deponent  is  to  argue  the  cause  of  [name]  which  is 
upon  the  day  calendar  of  [state  appellate  courf}?* 

FORM  No.  1617. 
Order  adjourning  trial. 

At  a  Special  Term   [etc. —  or. 
Trial     Term  —  etc.,     as     in 
Form  820,  p.  1174]. 
[Title  of  cause.] 

On  reading  and  filing  the  affidavit  of  Y.  Z.,  verified  the 
day  of  ,  19     ,  and  after  hearing  Z.  T.,  of  counsel  for 

Y.  Z.,  and  A.  T.,  of  counsel  for  A.  B.  in  opposition;  now,  on 
motion  of  Z.  T.,  attorney  for  defendant: 

Oedeeed,  that  the  trial  of  this  action  be  and  the  same  is  hereby 
adjourned  until  the  instant    [or,  for  the  term  —  or,  that 

this  cause  be  sent  back  to  the  general  calendar] ,  on  payment  [this 
day]'®  of  ten  dollars  costs^^  and  the  fees  of  plaintiff's  witnesses 
and  other  taxable  disbursements  already  made  or  incurred,  and 
which  are  rendered  ineffectual  by  the  adjournment,^'^  which  are 
hereby  adjusted  at  dollars  besides  said  $10  [or,  which  are 

to  be  taxed  by  the  clerk] .  It  is  further  oedered,  that  upon  fail- 
Tire  on  the  part  of  the  defendant  to  make  such  payment  of  costs 
within  days  from  this  date,  plaintiff  may  apply  ex  parte 

for  an  inquest  to  be  taken  at  this  Trial  Term.    [Mere  state  other 

non-resident  witness  had  promised  to  Rule  9  of  Special  Term,  of  first  dis- 

attend,  but  had  delayed   his  coming  triet. 

beyond  day  of  trial.    Faist  v.  Met.  St.  35  The    costs   imposed   are    payable 

Ry.  Co.,  89  App.  Div.  593,  85  N.  Y.  immediately.      Hewett    v.    Cook,    75 

Supp.  646.  App.  Div.  239,  78  N.  Y.  Supp.  2. 

The   affidavit    must    always    show  36  No  greater  sum  of  costs  can  be 

effort  to  find  and  subpoena,  or  other-  imposed.    Kennedy  ■;;.  Wood,  54  Hun, 

wise  procure  his  attendance.     Keller  14,   7   N.  Y.   Supp.   90,   17   Civ.  Pro. 

s.  Feldman,  29  Abb.  N.  C.  426,  2  Misc.  Eop.   375 ;   Lawson  v.   Hill,   66  Hun, 

179,  21  N.  Y.  Supp.  581,  23  Civ.  Pro.  288,  20  N.  Y.  Supp.  904. 

Rep.  37.  37  Besides  the  usual  statements  in 

33 See,  generally,    Robinson    v.    De  the  affidavit  as  to  disbursements   (see 

Fere,  106  App.   Div.   406,   94  N.   Y.  Form   1690),  add  an  allegation  that 

Supp.  847;  Spero  v.  Supreme  Council,  the    sums    paid    were    rendered    inef- 

95  App.  Div.  499,  88  N.  Y.  Supp.  989.  fectual  by  the  postponement.      Law- 

^See  Rule  7  of  Trial  Term,   and  son  v.  Hill,  supra. 
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terms,  if  any,  imposed,  such  as :]  This  order  is  made  on  condition 
that  defendant  consent  that  the  testimony  of  M.  IT.  he  taken  con- 
ditionally before  R.  F.  as  referee,  on  days'  notice.^* 
Enter:  [signature  of  judge  by  initials  of  name  and  title.] 

FORM  No.  1618. 

Stipulation,  on  putting  cause  over  for  the  term,  that  it  shall  not  abate  by 

death,  etc.39 

\_Title  of  court  and  cause.] 

It  is  hereby  stipulated  by  and  between  the  parties  to  the  above- 
entitled  action: 

I.  That  at  any  time  hereafter  [or,  between  the  day  of 

and  of  ,19     ],  on  a  notice  of  [ten]  days  to 

the    [defendant's]    attorney,    the   testimony   of  may  be 

taken  by  the  [plaintiff]  before  M.  IST.,  of  ,  as  a  referee  for 

such  purpose,  at  his  office  in 

II.  That  in  case  of  the  death  of  the  plaintiff  herein,  before 
final  judgment  and  determination  of  this  action,  the  alleged  cause 
of  action  shall  survive,  and  any  verdict  and  judgment  thereon 
shall  be  regarded  as  if  rendered  in  plaintiff's  lifetime. 

III.  That  in  case  of  the  death  of  said  plaintiff  before  the  final 
determination  of  said  action,  the  personal  representative  of  said 
plaintiff  be  substituted  as  a  party  plaintiff  herein  by  order  to  be 
entered  upon  filing  this  stipulation. 

[Date.]  [Signatures  of  attorney.] 

FORM  No.  1619. 
Notice  of  motion  for  a  special  jury.^o 

[Title  of  court  and  cau^e.] 

Take  notice,  that  upon  the  annexed  affidavit  of  A.  B.,  verified 
the  day  of  ,  19     ,  and  upon  the  pleadings  [specify 


38  If  the  action  is  one  that  abates  very  rarely  even  in  such  cases.  _  For 
by  the  death  of  a  party,  plaintiff  the  grounds  on  which,  in  particular 
may  properly  seek  a  stipulation  eases,  special  juries  have  been  ordered 
against  abatement  as  in  next  Form,  or  refused  in  this  State,  see  Adams  i). 
and  the  court  could  properly  require  Morgan,  21  N.  Y.  Supp.  1057,  51  St. 
it  to  be  given  as  a  condition  of  grant-  Eep.  187;  Ives  v.  Ranger,  20  N.  Y. 
ing  defendant's  application.  Supp.  32,  47  St.  Rep.  390;  Spencer  v. 

39  This  Form  is  sustained  by  Cox  v.  Sampson,  1  Cai.  498 ;  Hartshorn  v. 
N.  Y.  Cent.,  etc.,  E.  R.  Co.,  63  N.  Y.  Gelston,  3  id.  84,  Col.  &  C.  Cas.  434; 
414.  Livingston  i'.  Cheetham,  1  Johns.  61; 

40  A  special  or  struck  jury  is  or-  Thomas  v.  Rumsey,  4  id.  482;  Genet 
dered  only  in  important  cases,  and  v.  Mitchell,  id.  186;  New  Windsor 
upon  special  circumstances,  and  now  Turnpike   Co.  v.  Ellison,  1  id-  1*1 ! 
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any  other  papers  if  relied  on]  in  this  action,  tlie  undersigned  will 
move  the  court,  at  a  Special  Term  to  be  held  at  the  court  house 
in  ,  in  the  county  of  [or,  at  the  city  hall  in  the 

city  of  ],  on  the  day  of  >  19     ,  at 

o'clbclf  in  the  forenoon  of  that  day,  or  as  soon  thereafter  as  coun- 
sel can  he  heard,  for  an  order  that  a  special  jury  be  struck  for  the 
trial  of  this  action,  and  for  such  other  or  further  relief  as  may  be 
proper. 

[Date.]  ^Signature  and  office  address  of], 

[Address]  To  ,  Attorney  for 

Attorney  for 

FORM  No.  1630. 
Order  for  a  special  jury .41 

[Title  (court  order)  and  recitals,  according  to  the  case;  see  Form 
820,  p.  1174.] 

Oedeeed,  1.  That  a  special  jury  be  struck  for  the  trial  of  this 

action  [and  that  the  parties  hereto,  for  that  purpose,  attend  before 

,  at  ,  on  the  day  of  ,  19     ^ — 

may  add  'if  officer  is  interested:  and  that  M.   W.   and  ]Sr.   O., 

hereby  appointed  as  two  disinterested  persons,  strike  said  jury]. 

2.  That  the  jurors  selected  attend  at  the  [next]  Trial  Term  in 
and  for  the  county  of  ,  at  the  opening  of  the  court  on 

the  day  of  ,19     .*^ 

Enter:  [signature  of  judge  hy  initials  of  name  and  title.] 

Patching.  Sands,  10  Wend.  570;  Liv-  and  must  be  strictly  followed.     Indust. 

ingstoni;.  Smith,  IJohns.  141;  Anony-  &  Gen.  Trust  v.  Tod,   104  App.   Div. 

Dious,  id.  314;   Wright  v.   Columbian  517,  93  N.  Y.  Supp.  725. 

Ins.  Co.,  2  id.  211;   Poucher  v.  Liv-  If   any   irregularity   occurs   in   the 

ingston,  2  Wend.  296;  Nesmith  v.  At-  proceedings,  either  party  may  apply 

lantie  Ins.  Co.,  8  Abb.  Pr.  423 ;  Walsh  at  Special  Term  on  notice  to  set  aside 

1).  Sun  Mut.  Ins.   Co.,   17   id.   356,  2  the  list  and  direct  the  selection  of  a 

Robt.   646;    People    v.   McGuire,    43  new  Hat.      Id.;  Peiople  v.  Dillon,   17 

How.  Pr.  57;  People  v.  Tweed,  50  id.  Hun,  1. 

262.  See,  also,  for  the  statutory  rules  The  selection  of  jurors  must  be 
OE  the  subject,  N.  Y.  Code  Civ.  Pro.,  made  in  the  presence  of  the  parties 
§  1063,  etc.  at  the  time  appointed,  either  by  the 
*i  Under  N.  Y.  Code  Civ.  Pro.,  order  or  notice ;  it  is  irregular  for  the 
i  1063,  application  for  this  order  may  commissioner  or  clerk  to  privately 
be  made  in  an  action  in  the  Supreme  make  up  a  list.  Id. 
Court,  and  must  be  made  to  the  court,  The  commissioner  should  familiar- 
and  upon  notice.  As  the  order  ize  himself  with  the  issues  of  the  par- 
must  specify  the  term,"  and  may  ticular  action,  before  making  his  list 
specify  the  particular  day  in  the  of  forty-eight  names.  Id. 
torn  when  the  jurors  must  attend,  42  This  clause  may  be  omitted.  See 
it   is   evident   that    the    application  next  Form. 

should  be  promptly  made.  43  This  may  be  first  day  of  term  or 

The   power   is    entirely    statutory,  a  specified  later  day. 
113 
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FORM  No.  1631. 
Notice  of  striking  special  jury,  where  order  does  not  fix  the  time.« 

{Title  of  court  and  cause.] 

Please  take  notice,  that  the  undersigned,  will  attend  before 
the  [clerk]  of  the  county  of  ,  at  his  office  in  the  city  [or, 

town]   of  ,  for  the  purpose  of  having  the  special  jury 

struck  for  the  trial  of  this  action,  on  the  day  of  , 

19     ,  at         o'clock  in  the         noon  of  that  day. 

[Date.]  [Signature  and  office  address  of], 

[Address]  To  ,  Attorney  for 

Attorney  for 

FORM  No.  1622. 
Motion  for  foreign  jury.45 

[Adapt  from  last  Forms.] 

FORM  No.  1623. 
Stipulation  that  issues  be  tried  by  jury.^e 

[Title  of  court  and  action.] 

It  is  hereby  stipulated  between  the  parties  to  this  action,  * 
that  the  following  stated  questions  of  fact  [or,  the  questions  of 
fact  stated  in  the  annexed  order],  arising  [upon  the  pleadings] 
in  this  action,  shall  be  tried  by  a  jury,  and  that  an  order  [or, 
the  annexed  order]   for  the  trial  thereof  at  may  be  en- 

tered hereon  by  either  party  without  further  notice. 

[Date.]  [Signatures  of], 

Attorney  for  plaintifis. 

Attorney  for  defendant. 

FORM  No.  1624. 
Order  on  consent  for  the  trial  of  issues  by  a  jury. 

At  a  Special  Term  [etc.,  as  in 
Form  820,  p.  1174]. 
[Title  of  action.] 

On  reading  and  filing  the  annexed  stipulation  in  this  action, 
signed  by  the  respective  attorneys  therein  [or  otherwise  reciting 
papers  on  which  the  order  is  made],  and  on  motion  of  • 

Oedekbd  [etc.,  as  in  Form  1623  from  the  *,  or  Form  1737]. 

44  N.  Y.  Code  Civ.  Pro.,  §  1064.  Forms  under  Teial  by  Coubt.     The 

43  See  N.  Y.  Code  Civ.  Pro.,  §§  1070,  whole  issues  or  a  particular  issue  may 

1071.  be  so  tried  by  consent.    Carr  v.  Carr, 

46  For    proceeding   by    motion,    see  52   N.  Y.  251. 
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SECTION  II. 
Vaeious  Peoceedinqs  Incidental  to  Tkial. 

FORMS. 

1025.  Affidavit  of  service  of  subpoena.  withdraw  a  juror  and  apply 

1626.  The   same;    in   case   of   several  to  amend. 

witnesses.  1029.  Another    Form  —  striking    out 

1627.  Order  on  the  minutes  allowing  parties. 

amendment    on    terms,    and      1630.  Undertaking  in  action  upon  lost 
postponement.  negotiable  paper. 

1628.  Order  granting  leave  at  trial  to 

FORM  Wo.  1625. 
AflSdavit  of  service  of  subpoena.^T 

[Title  of  court  and  cause.] 
[Venue.'] 

C.  D.,  being  duly  sworn,  says  that  he  resides  at  [and  is 

a  clerk  in  the  office  of  plaintiff's  attorney ;  that  on  the  day  of 

,19  ,  at  [state  place]  he  served  the  within  subpcena 
personally  upon  E.  F.,  the  person  to  whom  the  same  is  directed, 
by  then  and  there  exhibiting  to  him  [or,  her]  the  said  subpcena, 
and  delivering  to  and  leaving  with  him  [or,  her]  a  copy  thereof 
[or,  a  subpoena  ticket  containing  the  substance  thereof,  a  copy  of 
which  ticket  is  hereto  annexed**],  and  paying  [or,  tendering]  to 
him  [or,  her],  at  the  same  time  and  place,  dollars  and 

cents,  as  and  for  his  [or,  her]  fees  for  mileage  for  traveling  from 

,  which  then  was  the  residence  of  said  E.  F.,  to  the  place 
mentioned  in  said  subpoena,  which  is  a  distance  of  not  over 
miles,  and  the  further  sum  of  fifty  cents  for  one  day's  attend- 
ance as  such  witness. 

[Jurat.]  [Signature.] 

FORM  No.  1626. 

The  same  —  in  case  of  several  witnesses. 

[Title  of  court  and  cause.] 
[Venue.] 

0.  D.,  being  duly  sworn,  says  that  the  witnesses  hereafter 
named,  at  the  times  hereafter  named,  respectively,  resided  at  the 
places  where  they  Avere  subpoenaed  by  deponent  as  hereinafter 
stated  [except  G.  H.,  who  then  resided  at  ].     That  de- 

«N.  Y.  Code  Civ.  Pro.,  §§  852,  853.  48  This  clause,  annexing  copy  of  the 

w  subpoena,  see  Forms  1509,   1511.  subpoena  ticket  delivered,  is  not  neces- 

i'or  affidavit  to  attach,   and   attach-  sary  unless  the  affidavit  is  made  for 

^on^  of   witness,    see    Forms    1259,  the"  purpose  of  obtaining  an  attach- 
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ponent,  at  the  times  and  places  below  set  forth,  served  the  annexed 
subpoena  personally  upon  the  witnesses  below  named,  by  ex- 
hibiting said  original  subpoena  to  each  of  such  witnesses,  and  de- 
livering to  and  leaving  with  him  or  her  a  copy  thereof  [or,  a 
subpoena  ticket  containing  the  substance  thereof,  of  which  a  copy 
is  hereto  annexed],  and  paying  to  each  of  them  the  sum  set  op- 
posite their  respective  names,  as  and  for  the  traveling  fees  of  such 
witnesses  respectively,  from  the  residence  of  each  of  said  wit- 
nesses to  the  place  mentioned  in  the  subpoena,  and  return  there- 
from, and  for  one  day's  attendance  as  such  witnesses: 

On  E.  E.,  at  No.  street,  in  ,  N.  Y.,  on  the 

■     day  of  ,  19     ,  amount  paid,  $  , 

[and  so  on] 

[Jurat.l  [Signature.] 

FORM  No.  1627. 

Order  on  the  minutes  allowing  amendment  on  terms,  and  postponement.^^ 

At  a  Trial  Term  [etc.,  as  in  Form  820,  p.  1174.J 

[Title  of  cause.] 

This  cause  having  been  brought  on  regularly  for  trial  this  day, 
and  both  sides  having  answered  "  ready,"  and  a  jury  having  been 
impaneled  and  the  trial  commenced,  and  the  plaintiil  having 
examined  his  first  witness,  and  on  cross-examination  the  defend- 
ant's attorney  having  discovered  that  his  answer  served  did  not 
admit  of  the  defense  sought  to  be  interposed,  and  having  moved 
in  open  court  for  leave  to  amend  his  answer^"  so  as  to  set  up  the 
defense  of  [state]  and  the  court  ha^'ing  granted  the  motion,  upon 
payment  of  all  costs  and  disbursements  of  the  action  to  the  present 
time,^"^  including  trial  fee  and  jury  fee,  amounting  to  dol- 

lars, as  follows:  [stating  items  as  thus:]  Before  notice-  of  trial, 
$25  [and  so  on].     Disbursements,  viz.  [stating  items].* 

And  the  defendant's  attorney  having  accepted  said  conditions, 
it  is  hereby 

49  N.  Y.  Code  Civ.  Pro.,  §§  539,  540.  order    should    recite    at    length   the 

The  court  has  power  to  allow  amend-  amendment  permitted,  and  should  be 

ments  of  the  pleadings  at  the  trial.  included  in  the  judgment  roll. 

.Amendments   allowed   on  the   trial  In  case  of  mere  variance,  if  the  ad- 

without    an    adjournment    should    be  verse  party  is  not  misled,  application 

put  in  writing,  and  if  not  formally  may  be  made  after  judgment  for  leave 

served   (which  may  be  done  upon  the  to  amend.     Place  v.  Minster,  65  ^.  Y. 

spot,     or    within    reasonable    time),  89. 

should  be   entered  at   length  in   the  50  If  the  other  party  desires  oppor- 

minutes,  and  a  formal  order  entered  tunity  to  answer  or  reply  anew  he 

which  recites  them.      It  is  now  usual  should  ask  it  at  the  trial.    Noonan 

to    require    service    of    the    amended  v.    Caledonia   Gold   Mining  Co.,   IZi 

pleading,  but  if  this  is  not  required  U.  S.  393.                                          , 

by  the  court,  it  is  not  necessary  ( Lane  50a  Palazzo  v.  Degnon-McLean  Contr. 

V.   Hayward,   28   Hun,   583),  but  the  Co.,  115  App.  Div.  172. 
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Okdeeed,  that  this  cause  be  and  the  same  is  hereby  set  down 
for  trial  on  the  day  of  5  19     ,  the  defendant's  at- 

torney to  serve  an  answer,  amended  only  so  as  to  include  the  de- 
fense of  [siafe]   and  to  pay  said  costs  on  or  before  the 
day  of  ,19      ;"that  this  cause  retain  its  place  upon  the 

calendar,  and  that  no  new  notice  of  trial  shall  be  necessary.     It 
is  further 

Okdesed,  that  in  case  defendant  does  not  serve  said  answer 
so  amended  and  pay  said  costs  as  herein  provided,  plaintiff  may 
apply  on  [one]  day's  notice  to  restore  this  cause  to  the  calendar 
for  trial  upon  the  pleadings  as  now.  existing,  and  that  defendant's 
application  to  amend  be  and  the  same  is  hereby  denied. 

Enter:  [etc.], 

FORM  No.  1628. 
Crder  granting  leave  at  trial  to  withdraw  a  juror  and  apply  to  amend.Bi 

At  a  Trial  Term  [etc.,  as  in  Form  820,  p.  1174.] 
[Tith  of  action.'] 

This  cause  having  duly  come  on  for  trial,  and  trial  thereof 
having  been  commenced,  and  the  defendant  having  thereupon 
moved  to  dismiss  the  complaint  on  the  ground  that  the  complaint 
did  not  state  facts  suiRcient  to  constitute  a  cause  of  action  for 
[fraud  and  deceit],  and  the  court  having  thereupon  ruled  that  the 
complaint  was  insufficient  as  a  complaint  for  deceit  and  fraud,  to 
which  the  plaintiff  excepted,  and  the  court  at  plaintiff's  request 
having  thereupon  permitted  the  withdrawal  of  a  juror  on  the 
condition  as  hereinafter  stated,  so  that  the  plaintiff  might  make 
such  application  to  amend  his  pleading  as  he  might  be  advised, 
and  the  plaintiff  having  thereupon  withdrawn  a  juror,  it  is 

Oedeeed,  that  said  withdrawal  of  a  juror  by  the  plaintiff  be 
Tipon  condition  that  the  plaintiff  pay  to  the  defendant  the  costs  of 
the  term,  including  trial  fee,  term  fee,  and  defendant's  witnesses 
fees  to  be  taxed,  within  twenty  days  after  said  costs  are  taxed,^^* 
and  that  in  the  event  of  the  failure  of  the  plaintiff  to  pay  said  costs 
within  said  twenty  days  the  defendant  may  take  an  order  dis- 
missing the  complaint  herein  without  further  notice. 

Enter:  [eic.]. 

^1  An  appeal  from  this  order  will  5la  Upon  the  subsequent  application 

not  bring  up  for  review  the  correct-  to  amend,  taxable  costs  to  date    (ex- 

ness  of  the  court's  ruling  as  to  the  eluding    such    as    have    already   been 

sufficiency  of  the  complaint.     Eawson  paid)    should  be  required  to  be  paid. 

"•  Silo,  105  App.  Div.  278,  93  N.  Y.  Palazzo  v.  Degnon-McLean  Contr.  Co., 

Supp.  416;    DriscoU   v.    Downer,    55  115  App.  Div.  172. 
Hm,  531,  9  N.  Y.  Supp.  121;   aflf'd, 
125  N.  Y.  728. 
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FORM  No.  1629. 
Another  Form  —  striking  out  parties.52 

This  cause  coming  on  for  trial,  and  the  plaintiff  desiring  to 
strike  out  of  the  complaint  all  charges  in  regard  to  a  conspiracy 
and  combination  on  the  part  of  the  defendants  John  Doe  and 
Richard  Roe,  with  the  defendant  Y.  Z.,  as  contained  in  the  com- 
plaint herein,  and  desiring  to  proceed  against  the  said  defendant 
Y.  Z.  alone  for  the  fraud  as  alleged  in  said  complaint,  and  a 
motion  to  that  effect  having  been  made  by  the  plaintiff  and 
granted,^*  and  thereupon  the  defendant  Y.  Z.  refusing  to  go  on 
with  the  trial,  claiming  to  be  surprised: 

Oedeeed,  that  a  juror  be  withdrawn  and  the  plaintiff  be  al- 
lowed to  amend  his  complaint  by  striking  out  the  names  of  said 
John  Doe  and  Richard  Roe  as  defendants,  and  all  allegations  in 
regard  to  a  conspiracy  and  combination  on  the  part  of  the  said 
defendants  with  the  defendant  Y.  Z.,  and  that  the  plaintiff  be 
allowed  to  serve  a  complaint  so  amended  upon  the  attorney  of  the 
said  defendant  Y.  Z.  within  ten  days  from  the  date  of  this  order 
upon  the  payment  by  the  plaintiff  to  the  said  defendant  Y.  Z.,  or 
his  attorney,  within  said  ten  days,  of  the  sum  of  dollars 

term  fees  and  dollars  witness  fees,  amounting  in  all  to  the 

sum  of  dollars,   *  and  that  the  said  defendant  Y.  Z.  be 

allowed  twenty  days  after  the  service  of  such  amended  complaint 
within  which  to  serve  his  answer  thereto. 

[Provision  as  to  retaining  position  on  calendar  as  in  Form 
1627.] 

Enter:   [signature  of  judge  by  initials  of  name  and  title.] 

FORM  No.  1630. 
Undertaking  in  action  upon  lost  negotiable  paper.B4 

[Title  of  the  cause.] 

Whereas,  this  action  is  brought  to  recover  the  amount  of  [or, 
a   counterclaim  has  been  interposed   by   the  defendant  in  this 

52  The  motion  may  be  made  orally  54  May  be  offered  at  the  trial.  Du- 
at  the  trial,  and  is  entered  with  the  pignae  v.  Quick,  27  Misc.  500,  S8 
decision  'in   the   minutes,    and   after-      N.  Y.  Supp.  341. 

wards  the  order  is  settled  upon  notice.  In  an  action  on  a  note  accidentally 

53  The    court   has   power   to   strike  destroyed,    a   bond  is  not  necessary, 
out   a    superfluous   defendant   at   the  Des  Arts  v.  Leggett,  16  N.  Y.  582. 
trial.     Bartholomae  v.   Kaufman,    16  A  bill  or  note  beyond  the  jurisdiC- 
Wkly.  Dig.  127.  tion,    or    wrongfully   retained   by   a 

An  order  in  this  form  was  affirmed  third  person,  is  hot  within  the  stat- 
in Woodruff  V.  Schneider,  65  How.  ute.  Read  v.  Marine  Bank,  138  N.  V- 
Pr.  450.  454:  Van  Alstyne  v.  Nat.  Commercial 


TRIAL,   ETC. IV.     BY   JURY;   VERDICTS.  1799 

action,  founded  upon]  a  certain  negotiable^^  promissory  note  [or, 
a  bill  of  exchange: — describing  same],  which  said  note  [or,  bill] 
was  lost  while  it  belonged  to  said  plaintiff  [or  defendant],  and 
the  said  plaintiff  [or,  defendant]  desires,  upon  the  trial  of  this 
action,  to  prove  the  contents  thereof  by  parol  or  other  secondary 
evidence : 

Now,  therefore,  we  [A.  B.,  the  plaintiff  —  or,  defendant  — 
and^'"],  C.  D.,  of  ,  merchant,  and  E.  F.,  of  ,  broker, 

do  hereby  jointly  and  severally^*'  undertake  and  become  bound 
to  the  defendant  [or,  plaintiff]  in  the  sum  of  [a  sum  to  be  fixed 
hj  the  judge  or  referee,  not  less  than  twice  the  amount  of  the 
note  or  bill'],  that  the  plaintiff  [or,  defendant]  will  indemnify 
the  defendant  [or,  plaintiff],  his  heirs  and  personal  representa- 
tives against  any  claim  by  any  other  person  on  account  of  said 
note  [or,  bill],  and  against  all  costs  and  expenses  by  reason  of 
such  a  claim.  [Signatures.] 

[Date.] 

[Acknowledgments  and  affidavits  of  sufficiency,  and  approval, 
by  judge  or  referee,  as  in  Forms  822-824,  p.  1175.] 

SECTION  III. 
Vekdict,  and  Motion  fob  New  Tbial. 

FOKMS. 

I.  Vebdicts.  1040.  AflBdavit  to  obtain  order  of  ar- 

''''■  ^'l^Z  °!J^'-^'!L?^P°';  ^  ''^^l'       1641.  No^tTee  ofmoiron'tt  correct  ver- 


issue  in  an  action  to  recover 
money  only. 
1632.  —  for  defendant  on  a  counter- 
claim. 


diet. 
II.  Motion  fob  new  teial. 


1C33.  —  subject  to  the  opinion  of  the  1642.  Formal    order    denying   motion 

court.  for  new  trial,  on  minutes. 

1634.  Sfjecial  verdict.  1643.  Affidavit    to    obtain    order    to 

1635.  Sealed  verdict.  show  cause  why  a  new  trial 

1636.  Verdict  in  replevin.  should  not  be  ordered  on  the 

1637.  Direction   by   judge   that   jury  minutes. 

answer  special  questions.  1644.  Order  to  show  cause  thereon. 

1638.  Entry  of  answers  thereto.  1645.  Order  granting  motion   on  the 

1639.  Entry  in  clerk's  minutes  of  stay  minutes  for  new  trial. 

with  time  to  make  case,  etc.,  1646.  —  unless   opposing  party  con- 

—  motion  for  new  trial  —  al-  sents  to  reduce  verdict, 

lowance.  1647.  Order  staying  proceedings  pend- 

Bank,  4  Abb.  Ct.  App.  Dec.  449.   Com-  or   more   sureties    (N.    Y.    Code    Civ. 

pare  Shillito  v.  Robbins,  7   Cinn.  L.  Pro.,  §  618),  unless  one  is  a  fidelity 

Bul.  74.  or  guaranty  company.     Vol.  I,  p.  455. 

_  55  The  statute  only  applies   if   the  It   is   not  essential  that  the   party 

instrument  is  negotiable.    Terwilliger  also    sign.       N.    Y.    Code    Civ.    Pro., 

V.  Terwilliger,  27   N.   Y.   Supp.  284;  §  811;  Vol.  I,  p.  455. 

Wright  V.  Wright,  54  N.  Y.  437.  56  See  Vol.  I,  p.  450,  note  1. 
55a  lu  this  case  there  must  be  two 
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ing  appeal,  and  extending 
time  to  stipulate  to  reduce 
verdict. 
1G48.  Affidavit  to  move  for  new  trial 
on  the  ground  of  misconduct 
of   a   juror. 

1649.  —  of  improper  communications. 

1650.  —  of  surprise. 

1651.  ■ —  of  newly  discovered  evidence. 

1652.  Affidavit  of  proposed  witness  in 

corroboration. 

1653.  Notice  of  motion  for  new  trial 

(not  on  minutes)  —  on  case, 
or  affidavit,  or  both. 


1654.  Order  granting  the  motion. 

1655.  —  that  exceptions  oe  heard  at 

Appellate  Division. 

1656.  Notice  of  hearing  of  exceptions 

at  Appellate  Division. 

1657.  Order  ■  of    Appellate    Division 

sustaining  exceptions  and  di- 
recting new  trial. 

1638.  The  same;  overruling  excep- 
tions and  directing  judgment. 

1659.  Judgment  after  exceptions 
heard  in  first  instance  by  Ap- 
pellate Division. 


I.     VERDICTS.B7 

FORM  No.  1631. 

Entry  in  clerk's  minutes  of  verdict  on  single  issue  in  action  to  recover  money 

only.68 

The  jury  find  a  verdict  for  the  *  plaintiff,  [by  direction  of 
the  court]  for  the  sum  of  dollars^^  [if  a  case  for  double 

damages  add:  single  damages]  [or,  find  a  verdict  for  the  de- 
fendant] . 

[By  direction  of  the  court,  interest  on  the  verdict,  from 
the  day  of  ,  19     ,  is  added,  amounting  to  dol- 

lars.^"] 

FORM  No.  1632. 
Entry  of  verdict  for  defendant  on  a  counter-claim. 

The  .iury  find  a  verdict  for  the  plaintiff  upon  the  plaintiff's 
cause  of  action,  and  for  the  defendant  upon  the  counter-claim, 
and  assess  tlie  amount  of  the  defendant's  counter-claim,  beyond 
the  plaintiff's  claim,  at  .        dollars. 


B7  Parties  may  legally  stipulate 
that  a  verdict  may  be  received  by  the 
clerk  in  the  absence  of  the  presiding 
justice.  Dubuc  v.  Lozell,  etc.,  Co., 
182  N.  Y.  484.  Or,  may  waive  the 
irregularity  by  subsequent  motions. 
Terriberry  v.  Mathot,  111  App.  Div. 
235. 

The  court,  however,  cannot  so  di- 
rect. Morris  v.  Harburger,  100  App. 
Div.  357,  91  N.  y.  Supp.  409. 

68  In  the  clerk's  minutes  the  entry 
of  the  verdict  is  preceded  by  the  title 
of  the  action,  the  names  of  the  jurors 
and  witnesses. 

69  If  the  law  allows  double  or  treble 
damages,  the  verdict  should  be  for 
single  damages,  leaving  it  to  the  court 


to  increase  the  sum,  unless  under  a 
statute  prescribing  otherwise.  N.  Y. 
Code  Civ.  Pro.,  §  1184. 

60  The  court  may  direct  interest  to 
be  added  (when  interest  is  a  legal  in- 
cident to  the  award),  after  the  ver- 
dict has  been  announced,  and  an 
objection  then  taken  is  timely.  Mark- 
ham  V.  Stevenson  Brewing  Co.,  Ill 
App.  Div.  178,  97  N.  Y.  Supp.  604; 
McAfee  v.  Dix,  101  App.  Div.  69,  91 
N.  Y.  Supp.  464;  Barber  Asph.  Co. 
V.  N.  Y.  Post  Grad.,  etc.,  Hosp.,  62 
N.  Y.  Supp.  392.  As  to  when  interest 
is  allowable  in  actions  on  contract, 
see  id.,  and  Fox  v.  Davidson,  11 1 
App.  Div.  174,  97  N.  Y.  Supp.  603. 
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FORM  No.  1633. 
Entry  of  verdict  subject  to  tlie  opinion  of  the  court.si 

The  jury,  under  direction  of  the  court,  find  [stating  the  finding 
as  in  previous  cases,  adding:^  subject  to  the  opinion  of  the  court. 

FORM  No.  1634. 
Special  verdict.62 

[Title  of  court  and  cause.] 

We,  the  jury,  having  been  required  to  find  a  special  verdict 
in  said  cause, ®^  do  find  the  facts  in  said  cause  to  be  as  follows : 

I.  [Here  should  follow  statements  of  facts  as  in  a  well-drawn 
pleading,  or  in  a  judge's  or  referee's  findings  of  fact.] 

[If,  upon  these  facts,  the  law  is  with  the  plaintiff,  then  we 


61 N.  Y.  Code  Civ.  Pro.,   §   1185. 

The  qualification  making  the  ver- 
dict subject  to  the  opinion  of  the 
court  is  not  part  of  the  verdict,  but 
follows  the  entry  of  the  verdict. 
Mumford  v.  Wardwell,  6  Wall.  423. 

The  motion  for  judgment  must  be 
made  in  the  Appellate  Division.  Code 
Civ.  ,Pro.,  §  1234.  For  the  practice, 
see  13  Abb.  N.  C.  376,  382. 

Verdict  subject  to  the  opinion  of 
the  court  not  to  be  directed  where  ex- 
ceptions have  been  taken  during  the 
trial.  See  Flandreau  v.  Elsworth,  8 
Misc.  428,  28  N.  Y.  Supp.  671. 

62  Sustained  in  Pittsburgh,  etc., 
E.  R.  Co.  V.  Ruby,  38  Ind.  294. 
Special  verdicts  are  drawn  up  by 
counsel  on  each  side  according  to 
their  views  of  the  case,  and  submitted 
to  the  jury  for  consideration  and 
adoption  of  such  findings  as  they 
agree  upon.  For  the  distinction  be- 
tween this  and  special  questions,  see 
Ranney  v.  Warren,  17  Hun,  111. 

A  special  verdict  which  does  not 
find  a  necessary  fact  is  not  sufficient, 
although  it  finds  facts  from  which 
the  jury  might  have  found  the 
omitted  fact.  La  Frombois  v.  Jack- 
son, 8  Cowen,  589,  18  Am.  Dec.  463; 
Hill  V.  Covell,  1  N.  Y.  522 ;  Sisson  v. 
Barrett,  2  id.  406;  Langley  v.  War- 
ner, 3  id.  327;  Manning  v.  Monaghan, 
23  N.  Y.  539. 

Unnecessary  questions  need  not  be 
answered.  Garfield  v.  Blair,  10  N.  Y. 
Supp.  340. 

A  fact  not  stated  in  a  special  ver- 
dict cannot  be  inferred  by  presump- 


tions from  facts  that  are  stated.  Law- 
rence c.  Beaubien,  2  Bailey,  023,  23 
Am.  Dec.  155;  People  v.  Williams- 
burgh  Turnp.  R.  Co.,  47  N.  Y.  586. 

But  it  is  not  strictly  necessary  that 
it  should  contain  facts  admitted  by 
the  pleadings;  the  pleadings  and  the 
verdict,  taken  together,  present  the 
legal  questions  to  the  appellate 
court.  Barto  v.  Himrod,  8  N.  Y.  483; 
Ranney  v.  Warren,  17  Hun,  111. 

And  facts  admitted  on  the  trial 
may  be  inserted  in  the  verdict  by  way 
of  amendment,  or  a  venire  de  novo 
awarded  to  try  such  facts.  Sleght  v. 
Hartshorne,  1  Johns.  149;  Watson  V. 
Delafield,  id.  150.  Compare  Walsh  v. 
Bowery  Bank,  10  Civ.  Pro.  Rep.  32. 

Plaintiff  mtist  furnish  a  copy  of 
the  special  verdict  for  the  court  on 
the  application  for  judgment,  and 
must  serve  a,  copy  on  the  adverse 
party  at  least  five  days  before  the 
motion  day.  N.  Y.  Gen.  Rule  No.  40. 
A  special  verdict  should  be  taken 
when,  as  in  an  action  to  determine 
the  validity  of  a  will  the  instrument 
is  attacked  on  several  grounds,  and  a 
general  verdict  will  be  set  aside  if 
the  evidence  is  insufiicient  upon  any 
of  the  grounds  alleged.  Buchanan  v. 
Bclsey,  65  App.  Div.  58,  72  N.  Y. 
Supp.  601. 

63  Under  N.  Y.  Code  Civ.  Pro., 
§  1187,  the  jury  in  an  action  to  re- 
cover money  only,  or  in  replevin  or 
ejectment,  may  exercise  its  discretion 
as  to  whether  verdict  shall  be  general 
or  special. 
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find  for  the  plaintiff,  and  assess  his  damages  at  dollars. 

And  if  the  law»  is  with  the  defendant,   then  we  find  for  the 

defendant.] 

[Signature  of], 

Foreman. 
FOEM  No.  1635. 

Sealed  verdict.6* 

[Title  of  court  and  cause.] 
We,  the  undersigned  jurors,   say  that  we  find  a  verdict  for 


the   [etc.]. 


[Signatures  of  all  jurors.] 


FORM  No.  1636. 
Verdict  in  replevin.65 

The  jury  find  that  the  plaintiff  is  the  owner  of  the  property 
and  entitled  to  its  possession ;  that  the  value  thereof  is  dol- 

lars;   that    the    plaintiff's    damages    for    the    detention   thereof 
are  dollars. 

FORM  No.  1637. 
Direction  by  judge  that  jury  answer  special  questions. 

In  case  you  elect  to  return  a  general  verdict,*^  you  will  also 
answer  the  following  questions:  [stating  them  in  writing.] 


64  A  sealed  verdict  may  be  ordered 
by  the  court  to  be  corrected  by  the 
jury,  all  the  membera  being  present 
when  it  is  opened.  Warner  v.  N.  Y. 
C.  &  H.  R.  R.  R.  Co.,  52  N.  Y.  437; 
Lyon  V.  Brown,  34  App.  Div.  323,  54 
jST.  Y.  Supp.  315. 

65  See  N.  Y.  Code  Civ.  Pro., 
§§  1726-1728. 

The  verdict  need  not  specify  the 
value  of  each  article,  at  least  if  no 
request  for  such  a  direction  is  made. 
Tripp  V.  Smith,  50  App.  Div.  499,  64 
N.  Y.  Supp.  94,  affd,  168  N.  Y.  655. 
The  court  may  add  a  provision  for 
nominal  damages,  if  the  verdict  as  re- 
ported does  not  assess  the  damages, 
and  the  jury  when  polled  states  that 
it  has  found  no  damages.  Segelke 
V.  Finan,  48  Hun,  310,  1  N.  Y.  Supp. 
381,  15  Civ.  Pro.  Rep.  1,  28  Wkly. 
Dig.  364. 

If  value  is  not  fixed  as  of  time  of 
trial,  when  required  by  statute,  ver- 


dict  must   be   set   aside.     Button  v, 
Chapin,  7  Civ.  Pro.  Rep.  278. 

66  See  note  63  to  Form  1634. 

Where  putting  special  questions  is 
matter  of  right,  it  is  not  error  to 
refuse  to  allow  them  to  be  put  with- 
out this  condition.  Board  of  Comrs. 
V.  Kromer,  8  Ind.  446,  449,  and  cases 
cited.  Compare  Morse  v.  Morse,  25  id. 
156,    162. 

Nor  to  refuse  to  allow  them  to  be 
put  for  answer  in  case  the  jury  find 
for  specified  party.  Wood  v.  Ostram, 
29  Ind.  177,  185. 

Each  question  should  be  single, 
calling  only  for  a  distinct  fact. 

They  may  be  leading.  Kice  v. 
Rice,  6  Ind.  100,  and  cases  cited. 

But  must  not  call  for  evidence  nor 
for  conclusions  of  law.  Hatfield  v. 
Lockwood,    18   Iowa,  296. 

For  the  practice,  see  Abbott's  Trial 
Brief  for  Jury  Cases,  2d  ed.,  p.  464; 
and  Murray  v.  N.  Y.  Life  Ins.  Co., 
96  N.  Y.  614. 
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FORM  No.  1638. 

Entry  of  answers  by  jury  to  special  questions.67 

The  following  questions  were  submitted  by  the  court  to  the 
jury,  viz.: 

What  was  the  value  of  the  premises  specified  in  the  complaint 
on  the  day  of  ,  19      ? 

The  jury  answer:  Nine  thousand  dollars  ($9,000)  [amd  so 
on]. 

FORM  No.  1639. 

Entry  in  clerk's  minutes  of  stay  with  time  to  make  case,  etc.—  of  motion  for 

new  trial  and  decision  thereones  —  for  allowance,  etc. 

On  motion  of  the  defendant's  attorney,  ordered  that  the  de- 
fendant have  [sixty]  days^^  to  make  and  serve  a  case  with  excep- 
tions [if  extra  time  is  wanted  add:  and  that  plaintiff  have 
days  thereafter  to  prepare  and  serve  proposed  amendments]  ; 
and  that  in  the  meantime,  and  until  the  case  shall  be  settled  and 
filed,  all  proceedings  on  the  part  of  plaintiff  upon  the  verdict 
be  stayed.™ 

[Motion  for  new  trial.~\  Motion  for  new  trial  made  by  de- 
fendant [state  grounds]  and  denied. 

[Allowance.]  An  allowance  of  [five]  per  cent,  granted  to 
plaintiff  to  which  allowance  defendant  excepted.'^"'' 

FORM  No.  1640. 
AfSdavit  to  obtain  order  of  arrest  after  verdict.^i 

[Title  and  commencement,  stating  grounds  of  arrest,  see  p.  1273, 
etc.,  of  this  volume,  continuing   by  stating  the  proceedings,  as 

^See  Wiegand  v.  Fee  Bros.  Co.,  73  See  Form  1645  and  notes.     It  is  also 

App.  Div.   139,  75  N.  Y.   Supp.   872,  much  better  to  enter  a  formal  order 

11  Anno.  Cas.  117,  for  improper  an-  providing   for   the    stay,    etc.,    rather 

swers  to  special  questions.  than   to    let   the   matter   rest   in   the 

The  court  may  submit  special  ques-  form    of   the    above   entry   in   clerk's 

tions,  or  require  the  jury  to  assess  minutes  —  though  this  is  often   per- 

daiaages,  pending  decision   of   a  mo-  mitted. 

tion  for  non-suit   or    direction    of   a  69  Means  from  date,  not  from  ser- 

verdict.    Code  Civ.  Pro.,  §  1187.  vice  of  copy  of  judgment  with  notice 

_  Where  special   findings    are    inoon-  of  entry. 

sistent  with  the  general  verdict,  the  ™  See  note  72  to  neext  Form, 

former  control  and  the  general  ver-  70a  See  note  94  to  Form  1685. 

diet  must  be  set  aside.     Kennedy  v.  'i  Order  of  arrest  may  be  granted 

Ball,  etc.,  Co.,  91  Hun,  197,  36  N.  Y.  after   verdict,   or  decision   on  a   trial 

Supp.  325.  by  the  court,  if  it  be  granted  before 

^  In  all  cases  where  the  unsuceess-  final  judgment.     Humphreys  v.  Hayes, 

ful  party  desires  to  review  the  ruling  94   N.   Y.   594 ;    Danenbaum   v.   Man- 

upon  this  motion,  he. must  enter  an  delbaum,   16  Wkly.  Dig.   502;   N.   Y. 

order  thereon,   and   appeal    from    it.  Code  Civ.  Pro.,  §  551. 
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thiis:']  That  this  cause  was  regularly  brought  to  trial  at  a  Trial 
Term  of  this  court,  held  on  the  day  of  ,  19     ,  before 

Hon.  J.  K.  and  a  jury,  and  on  said  trial  the  defendant  admitted 
that  the  plaintiffs  were  entitled  to  recover  [upon  the  grounds 
above  alleged]  unless  the  defendant  could  establish  the  counter- 
claim set  up  in  his  answer ;  and  a  verdict  was  duly  rendered  for 
the  plaintiffs  for  the  whole  amount  claimed,  extinguishing  the 
counter-claim.  The  usual  motion  to  set  aside  the  verdict  was 
made  by  the  defendant,  and  duly  denied  by  the  court,  and  the 
verdict  is  still  in  force.  Judgment  thereon  has  not  been  entered.'^ 
An  order  of  arrest  is  desired  against  the  defendant.  'No  previous 
application  for  an  arrest  herein  has  been  made  [except,  etc.;  see 
p.  1172]. 

[Jurat.^  [Signature.] 

FORM  No.  1641. 

Notice  of  motion  to  correct  verdict.73 

\_As  in  Form  815,  p.  1171,  of  this  volume,  stating  as  relief 
sought  .•]  that  the  verdict  of  the  jury  in  this  action,  rendered  on  the 
day  of  ,  19     ,  be  corrected  by   [increasing  the  amount 

thereof  so  as  to  include  interest  upon  the  plaintiff's  claim,  com- 
puted on  the  amount  of  said  verdict  from  the  day  of  . 
19     ,  and  amounting  to              dollars.] 

72  The  ordinary  stay  does  not  pre-  where  court  charged  that  it  must  be 
vent  applying  for  arrest.  Lapeous  v.  allowed  (McAfee  v.  Dix,  101  App. 
Hart,  9  How.  Pr.  541.  Or  attach-  Div.  69,  91  N.  Y.  Supp.  464;  Lowen- 
ment.  Seeman  v.  Reiche,  N.  Y.  Daily  stein  v.  Lombard,  Ayres  &  Co.,  2  App. 
Reg.,  June  23,  1882.  Div.  610,  38  N.  Y.  Supp.  33) ;  amount 

73  Such  a  motion  may  be  made  at  inserted,  where  verdict  was  "  for 
the  same  term  of  court;  but  the  plaintiff,"  and  court  had  charged  the 
Special  Term  has  no  power  to  correct  amount  to  which  plaintiff  was  enti- 
the  Trial  Term  records.  Deaa  v.  tied,  if  given  a  verdict  (Hodgkins  v. 
Mayor,  29  App.  Div.  350,  51  N.  Y.  Mead,  119  N.  Y.  166);  verdict  for 
Supp.  580,  5  Anno.  Cas.  351 ;  Duerr  plaintiff  changed  to  one  for  plaintiff 
V.  Consol.  Gas.  Co.,  104  App.  Div.  465,  against  one  defendant  and  in  favor  of 
93  N.  Y.  Supp.  766.  another      (Dalrymple     v.     Williams, 

A  verdict  may  be  corrected  in  order  supra )  ;  "  not  proven  "  given  as  an 
to  conform  to  the  actual  or  assumed  answer  to  a  question,  changed  to 
intent  of  the  jury.  But  the  court  has  "  no  "  (Cruikshank  v.  Cruikshank,  38 
no  power  to  otherwise  change  the  ver-  App.  Div.  580,  56  N.  Y.  Supp.  699). 
diet.  See  Howard  v.  Bank  of  Metrop-  If  the  motion  is  based  upon  what 
olis,  115  App.  Div,  326  (error  to  re-  the  jury  will  be  presumed  to  have  in- 
duce verdict  to  nominal  damages  and  tended,  under  the  instructions  given, 
direct  judgment  thereon).  the  charge  should.be  included  in  the 

The   jurors'    affidavits   may   b^   re-  moving  papers, 
ceived  upon  the  application,  since  the  In  Clark  v.  Lude,  63  Hun,  363,  18 

purpose  is  not  to   impeach  or  affect  N.  Y.  Supp.  271,  the  court  vacated  an 

the  true  verdict,  but  to  establish  it.  order  setting  aside  the  verdict,  and 

Dalrymple  v.  Williams,  63  N.  Y.  361.  reinstated    it    with    an    amendment 

Verdicts  have  been  thus   corrected  specifying   the    amount    (it  being  a. 

at   the   Trial   Term:    interest   added,  liquidated  sum). 
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II.     MOTION  FOR  NEW  TEIAL. 

FORM  No.  1642. 

Formal  order  denying  motion  for  new  trial,  made  on  minutes.74 

At  a  Trial  Term  [etc.,  as  in 
Form  820,  p.  1174]. 
[Title.] 

The  issues  in  this  action  having  duly  come  on  for  trial,  and 
having  heen  tried  on  the  day  of  ,  19     ,  before  the 

court  and  a  jury,  and  the  jury  having  rendered  its  verdict  in 
favor  of  the  [plaintiff]  and  against  the  [defendant]  for  the  sum 
of  dollars;  and  the  justice  presiding  at  the  trial  afore- 

said, having,  at  the  same  term,  and  immediately  after  the  rendi- 
tion of  the  said  verdict,  entertained  a  motion  on  his  minutes  on 
behalf  of  the  [defendant]  to  set  aside  said  verdict  and  for  a  new 
trial,  upon  the  exceptions  taken  by  the  [defendant]  at  the  trial, 
and  because  the  verdict  is  contrary  to  the  evidence,  and  contrary  to 
law,  and  is  for  excessive  damages;  and  after  hearing  Z.  T.,  Esq., 
of  counsel  for  the  [defendant],  for  the  motion,  and  A.  T.,  Esq., 
of  counsel  for  [plaintiff],  opposed,  it  is 

Ordered,  that  the  [defendant's]  said  motion  be  and  the  same 
is  hereby  in  all  respects  denied. 

Enter : 

FORM  No.  1643. 

AfEdavit  to  obtain  order  to  show  cause^o  why  a  new  trial  should  not  be 
ordered  on  the  minutes. 

[Title  of  court  and  action.] 

[Venue.] 

Z.  T.,  being  duly  sworn,  says:  I.  That  he  is  attorney  for  the 
[defendant]  herein. 

II.  That  this  action  was  tried  at  a  Trial  Term  of  this  court 
on  the  day  of  inst.,  before  Mr.  Justice  J.  K.  and 

a  WJ- 

7*  See  notes  to  Form  1645.  ment.     Code  Civ.  Pro.,   §   1002.     See 

'5  The  motion  must  be  heard  at  the  Heath  v.  N.  Y.  Building,  etc.,  Co.,  91 

same  term  as  the  trial,  if  based  on  Hun,  170,  36  N.  Y.  Supp.  213,  appeal' 

the  trial  minutes.   Wilcox  v.  Fox,  112  dismissed,  156  N.  Y.  682.    Formal  no- 

App.  Div.  560,  98  N.  Y.  Supp.  769.  tice  of  the  motion  is  not  necessary; 

Take  an  order  to  show  cause  if  any  step  taken  which  is  sufficient  to 
sufficient  time  does  not  remain  to  give  notify  the  adversary  of  the  party's  in- 
ordinary notice  for  the  same  term.  tention  to  move  is  enough.    Russell  v. 

Notice   of   intention    to    move    for  Agrie.  Ins.  Co.,  19  App.  Div.  624,  46 

new  trial  must  be  given  before   ex-  N.  Y.  Supp.  186. 
piration  of  time  to  appeal  from  judg- 
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III.  Instate  how  cause  was  decided  and  ground  of  motion,  as 
thus  .'I  That  the  jury  rendered  a  verdict  for  the  [plaintiff  for 
the  sum  of  dollars,]  and  the  defendant  desires  to  move 
to  have  said  verdict  set  aside  on  all  the  grounds  mentioned  in 
§  999  of  the  Code  of  Civil  Procedure  [except  insufficiency  of 
damages.] 

IV.  [Staie  reason  for  asking  order  to  show  cause,  and  as  to 
previous  application,  see  p.  1172  of  this  volume.^ 

[Jurat.'\  [Signature.] 

FORM  No.  1644. 

Order  to  show  cause  upon  motion  on  the  minutes  for  a  new  triaUe 
[Title  of  court  and  cause.] 

On  the  annexed  affidavit  of  Z.  T.,  verified  on  the  day 

of  ,   19     ,  let  the  plaintiff   [or,  defendant]   show  cause 

before  me  [or,  before  Hon  J.  K.'"'],  at  the  Trial  Term  of  this 
court  now  in  session  in  and  for  the  county  of  ,  at  the 

court  house  in  ,  [or,  at  the  city  hall  in  the  city  of  ], 

on  the        day  of  ,  19     ,  why,  upon  the  judge's  minutes,  the 

verdict  of  the  jury  rendered  on  the       day  of  ,  19     ,  herein 

should  not  be  set  aside,  and  a  new  trial  [or  if  the  order  to  show 
cause  is  made  iy  another  judge  than  him  who  tried  the  cause,  say: 
why  an  application  to  set  aside  the  verdict  and  for  a  new  trial 
herein  on  the  judge's  minutes  should  not  be  entertained,  and  if 
said  application  is  so  entertained,  then  why  said  verdict  should 
not  be  set  aside  and  such  new  trial]   should  not  be  granted,  on 

T6  N.    Y.    Code    Civ.    Pro.,    §§    9d8,  a  motion  is  to  be  given,  the  near  ap- 

999;  Standard  Oil  Co.  v.  Amazon  Ins.  preach  of  the  close  of  the  Trial  Term, 

Co.,  79  N.  Y.   506;   Metropolitan  R.  or  the  necessity  of  a  stay  of  proeeed- 

R.    Co.    V.    Moore,    121    U.    S.    558;  ings,  will  make  it  desirable  to  apply 

Schmidt     v.     Cohn,     12     Baly,     134;  for   an  order  to   show  cause  instead 

Hj'nes   V.   MeDermott,   7   Abb.   N.   C.  of  giving  full  notice.     Where  this  is 

98;   Brown  v.  Brown    (Va.,  1887),  3  not  the  case,  an  ordinary  notice  may 

S.  E.  Rep.  808.  be  drawn. 

The  motion  is  not  authorized  after  In  practice,  these  motions  are  usu- 

a  trial  by  court  without  jury.     Bos-  ally  made  and  heard  without  formal 

worth  V.  Kinghorn,  94  App.  Div.  187,  written  notice  of  any  kind.     On  the 

87  N.  Y.   Supp.  983.     Nor  after  the  coming   in  of  the  verdict,  the  party 

court,  at  a  jury  trial,  has  dismissed  desiring  to  review  it,  applies  orally, 

the   complaint.     First  Nat.   Bank    v.  upon  the  spot,  to  the  judge  to  hear 

Clark,  42  Hun,  90,  25  Wkly.  Dig.  95.  a  motion  for  a  new  trial  on  the  min- 

The  notice  of  motion  on  the  min-  utes,  and  the  judge  either  decides  the 
utes  is  given  in  the  text  in  the  form   ■  motion  at  once,  or  reserves  decision, 

of   an   order  to   show  cause,   because  or  designates  a  day  for  the  hearing, 

the  motion  must  be  heard  at  the  same  S.  P.,  Hansen  v.  Fish,  27  Wise.  535. 

term  at   which  the   cause   was   tried  77  The  motion  must  be  heard  before 

(Wilcox  V.  Fox,   112  App.  Div.  560,  the  judge  who  presided  at  the  trial, 

98  N.  Y.  Supp.  769),  and  in  many  in-  or   some   one   designated  by  him  to 

stances,  when  formal  notice  of  such  hear  it. 
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the  grounds   [stating''^  as  thus:  of  the  exceptions™  taken  at  the 

trial  —  and,  because  the  verdict  is  for  excessive  damages^" or, 

because  the  verdict  is  for  insufficient  damages'^^  —  and,  because 
the  verdict  is  contrary  to  the  evidence^^  —  and,  because  the  verdict 
is  contrary  to  law]  ;  [and  let  the  stenographer's  notes,  as  written 
out,  be  treated  as  the  judge's  minutes  on  which  this  motion  is 
made^],  and  in  the  meantime,  and  until  the  determination  of 
said  motion,  not  exceeding  twenty  days,  let  all  proceedings  on  the 
part  of  snid  be  stayed. 

Service  of  this  order  and  the  annexed  affidavit,  on  or  before 
the  day  of  >  19     ,  shall  be  sufficient. 

[Date.}  [Signature  of  judge  and  initials  of  title.] 

FORM  Wo.  1645. 
Order  granting  motion  on  the  minutes  for  new  trial.84 

At  a  Trial  Term,   [etc.,  see 
Form  820,  p.  1174]. 
[Title  of  action.] 

The  plaintiff  [or,  defendant]  having  moved  upon  the  minutes 
for  a  new  trial,  upon  the  ground  [s]  [specify  ground  distinctly 
as  in  last  Form]  :  ^  ISTow,  on  reading  and  filing^^  [proceed  with 
recitals  as  in  other  cases,  see  Form  820,  p.  1174]. 

Oedeeed,  1.  That  the  verdict  herein  [and  judgment  thereon] 
be  set  aside,   and  a  new  trial  of  this   action    [or  if  of  special 

78 A  statement  of  the  gi-ound  is  evidence,"  or,  "for  insufficient  evi- 
necessary.  De  Luce  v.  Kelly,  5  dence,"  see  Met.  R.  R.  Co.  v.  Moore, 
Wkly.  Dig.  32,  aff'd,  75  N.  Y.  608;  121  U.  S.  558. 
Hamlin  v.  Young,  9  N.  Y.  Supp.  600;  83  N.  Y.  Code  Civ.  Pro.,  §  1007. 
Cooke  V.  Leonard,  17  Wlcly.  Dig.  575.  84  An  order  must  be  made  and  en- 
Several  of  these  grounds  may  be  com-  tered,  whether  or  not  the  application 
bined.  Giraudat  v.  Korn,  8  Daly,  was  heard  upon  formal  notice,  in 
106.  order  to  enable  the  unsuccessful  party 

T8  Verdict  set  aside  because  of  im-  to  review  on  appeal  any  question  of 

proper  'questions     designedly    asked.  fact.     Boos  v.  World  Mut.  Life  Ins. 

Cosselmon  v.  Dunfee,  172  N.  Y.  507.  Co.,  64  N.  Y.  236,  242.    An  exception 

S^Houghkirk  v.   Delaware   &   Hud-  in  the  minutes  is  not  essential,  or,  if 

son  Canal  Co.,  92  N.  Y.  219.  made,   effective  to  dispense  with  the 

81  Stuart  V.  Press  Pub.  Co.,  83  entry  of  an  order  and  an  appeal 
App.  Div.  467,  82  N.  Y.  Supp.  401;  therefrom.  Toohey  v.  Inter.  St.  Rv. 
Platz  V.  City  of  Cohoes,  8  Abb.  N.  C.  Co.,  102  App.  Div.  296,  92  N.  Y.  Supp. 
392;  Phillip  V.  Southwestern  R.  R.  427;  Victory  v.  Foran,  56  N.  Y. 
Co.,  40  L.  T.  R.  (N.  S.)  813;  Wavle  Super.  Ct.  507,  4  N.  Y.  Supp.  392; 
V.  Wavle,  9  Hun,  125;  Chase  v.  Bas-  Coakley  v.  Maher,  36  Hun,  157. 

sett,_  15  Abb.  Pr.  (N.  S.)  293.    Entry  85  Required  by  Court  Rule  No.  31. 

of  judgment  by    plaintiflF    is    not    a  86  The  stenographer's  minutes  need 

waiver    of   right    to    make    motion.  not  be  filed,  but  should  be  returned 

Smith  1).  Dittman,   16  Daly,  427,   11  to  the  party  procuring  them.     Schlot- 

N.  Y.  Supp.  769.  terer  r.  Brooklyn,  etc.,  Ferry  Co.,  102 

82  As  to  meaning  of  "  contrary  to  App.  Div.  363,  92  N.  Y.  Supp.  674. 
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questions,  indicate  what'\  be  and  the  same  is  hereby  granted  on 
the  ground*^  that  said  verdict  is  against  the  weight  of  evidence** 
\_or,  excessive^^],  upon  condition  that  the  [plaintiff]  pay  to  the 
[defendant]    within  days  after  the  costs  shall  have  been 

adjusted  by  the  clerk  of  county,  all  costs  of  the  action  after 

notice  of  trial.*'"'  If  such  costs  shall  not  be  paid  by  the  [plain- 
tiff] as  herein  provided,  the  motion  to  set  aside  the  verdict  and 
for  a  new  trial,  is  denied  with  costs.^^ 

That  upon  such  payment  [may  add  —  unless  an  appeal  from 
this  order  be  taken  within  days]  the  cause  is  to  be  placed, 

by  the  clerk,  on  the  day  calendar  for  triaP^  {^or,  restored  to  the 
calendar  and  set  down  for  trial  upon  days'  notice^^  —  or, 

for  trial  upon  the  day  of  ,  19     ]. 

FORM  No.  1646. 
Order  granting  new  trial,  unless   the  opposing  party  will  consent  to  reduce 

his  verdict.94 

\^As  in  last  Form  to  the  *,   inserting :]    unless  the  plaintiff 
within  days  after  service  of  a  copy  of  this  order,  and  notice 

of  entry  thereof,  shall  stipulate  to  reduce  the  verdict  to 
dollars  '[or,  unless  the  defendant  within  days  stipulates  to 

waive  the  sum  awarded  to  him  by  the  verdict  rendered  for  his 
counter-claim  herein] ,  and  shall  file  such  stipulation  in  the  office 
of  the  clerk  of  the  county  of  ,  and  serve  a  copy  thereof, 

with  notice  of  such  filing,  upon  [defendant's]  attorney,"^  in 
which  case  said  motion  is  denied  [without  costs]. 

[Continue  as  in  preceding  Form.] 

Enter:   [signature  of  judge  by  initials  of  name  and  title.] 

87  The  ground  must  be  stated  under  Tr.   Co.,  104  App.  Div.  76,  93  N.  Y. 

Court  Rule  No.  31,  and  also  for  the  Supp.   610;    Lawrence  v.   Wilson,  86 

protection   of  the   party  who   wishes  App.  Div.  472,  83  N.  Y.  Supp.  821. 

to  show  that  the  verdict  was  not  set  9i  Y'oung  v.  Stone,  77  Hun,  395,  28 

aside  on  discretionary  grounds.     See  N.  Y.  Supp.  8S1. 

Rose   V.    Imp.  Engine    Co.,  110   App.  82  Newman  v.  French,  45  Hun,  65. 

Div.  437,  96  N.  Y.  Supp.  808;  Pharis  93  Watson  v.  Phyfe,  18  Abb.  N.  C. 

V.  Gere,  107  N.  Y.  231.-    It  was  held  469;  Hinman  v.  Hare,  id.  472. 

in   Tenoza   v.   Gollick,   80   App.   Div.  94  See    Whitehead   v.   Kennedy,   69 

038,    81   N.    Y.    Supp.   353,   that   the  N.  Y.  462;  Mooney  v.  Press  Pub.  Co., 

Appellate  Division  would  look  at  the  58  App.  Div.  613,  68  N.  Y.  Supp.  739; 

trial  judge's  opinion  to  discover  the  Carlisle  v.  Callahan   (Geo.,  1887),  2 

ground,  if  not  stated  in  the  order.  S.  E.  Rep.  751,  and  note.    The  court 

8S  Kelly  f.  Frazier,  27  Hun,  314.  has  no  power  to  order  the  verdict  re- 

89  See  next  Form.  Langley  v.  Sixth  duced.  Howard  v.  Bank  of  Metropolis, 
Ave.  R.  R.  Co.,  48  N.  Y.  Super.  Ct.  115  App.  Div.  326. 

542.  95  The    party    so    stipulating,   and 

90  Where  the  jury  has  erred,  such  thus  accepting  the  benefit  of  the 
costs  should  always  be  imposed,  un-  order,  waives  his  right  of  appeal 
less  exceptional  circumstances  exist,  therefrom.  See  Sperry  V.  Hellman, 
See  Casner  v.  N.  Y.  City  Ry.  Co.,  48  36  N.  Y.  St.  Rep.  52. 

Misc.  630;  Larsen  r.  U.  S.  Mortgage 
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FORM  No.  1647. 

Order  of  Special  Term  staying  proceedings  pending  appeal,  and  extending 
time  to  stipulate  to  reduce  verdict.96 

Obdeeed,  that  all  proceedings  on  tlie  part  of  the  defendant 
under  the  order  entered  herein  on  the  day  of  ,  19     , 

reducing  the  verdict  herein  to         dollars,  he  and  the  same  are 
hereby  stayed,  except  to  appeal  from  said  order ;  and  it  is  further 

Obdeeed,  that  the  time  within  which  the  plaintiff  may  stipu- 
late to  reduce  said  verdict  be  and  the  same  is  hereby  extended  to 
and  including  days  after  the  determination  of  the  appeal 

taken  by  plaintiff  from  said  order. 

FORM  No.  1648. 
Aifidavit  to  move  for  new  trialST  on  the  ground  of  misconduct  of  a  juror.98 
[Title  of  court  and  action.] 
[Venue.] 
M.  E".,  being  duly  sworn,  says : 

I.  That  he  is  [stating  relation  to  cause,  if  any,  or  residence, 

etc.]. 


95  Upheld  in  CuUen  v.  Uptegrove  & 
Bro.,  101  App.  Div.  147,  91  N.  Y. 
Siipp.  511,  as  a  proper  exercise  of  dis- 
cretion. 

97  Motions  for  new  trial  are  enter- 
tained, chiefly,  upon  the  following 
grounds:  1.  Error  committed  on  the 
trial.  2.  That  the  verdict  was  against 
the  evidence,  or  against  law.  3.  That 
the  damages  are  excessive,  or  inade- 
quate. 4.  Some  misconduct  or  irreg- 
ularity on  the  part  of  the  successful 


party,  or  some  member  of  the  jury. 
5.  Surprise.  6.  Newly  discovered  evi- 
dence. 

Several  of  these  grounds  may  be 
combined  in  support  of  one  motion. 
But  in  so  far  as  either  of  the  first 
three  grounds  are  alleged,  no  affida- 
vits, or  other  papers  additional  to 
the  judge's  or  stenographer's  minutes 
of  the  trial,  are  requisite,  or,  indeed, 
admissible.  The  fact  that  error  was 
committed  —  that    the     verdict    was 


98  This  motion  must  be  made  on 
affidavits,  and  may  be  made  without 
making  a  case.  N.  Y.  Code  Civ.  Pro., 
§  998. 

Tlie  affidavit  of  a  juror  will  not  be 
received  to  show  misconduct  for  the 
purpose  of  impeaching  the  verdict. 
See  note  to  next  Form. 

The  affidavit  to  show  misconduct 
or  irregularity  should  state  the  facts 
relating  to  the  irregularity  or  miscon- 
duct complained  of  so  fully  as  to  en- 
able the  court  to  see  what  injury  or 
prejudice  may  probably  have  arisen; 
as,  in  general,  if  it  appears  on  the 
whole  that  no  injury  has  resulted,  the 
court  will  not  disturb  the  verdict. 
See  MoGarry  v.  Buffalo,  24  N.  Y. 
114 


Supp.  10;  Fealey  v.  Bull,  11  App. 
Div.  468,  42  N.  Y.  Supp.  569;  Patrick 
V.  Victor  Mills  Co.,  37  App.  Div.  7, 
55  N.  Y.  Supp.  340;  Elliott  v.  Luen- 
gene,  17  Misc.  78,  39  N.  Y.  Supp.  850; 
New  York,  etc.,  Ice  Lines  v.  Howell, 
19  App.  Div.  341,  46  N.  Y.  Supp.  493. 
If  irregularity  in  arriving  at  a 
compromise  verdict  is  complained  of, 
it  must  be  shown  that  a  method  of 
calculation  was  adopted  which  ex- 
cluded deliberate  consideration  of  the 
evidence.  See  Driscoll  v.  Nelligan,  46 
App.  Div.  324,  01  N.  Y.  Supp.  692; 
Mais  V.  PluTi,  57  App.  Div.  15,  67 
N.  Y.  Supp.  1051;  Hamilton  v.  Owego 
Waterworks,  22  App.  Div.  573,  48 
N.  Y.  Supp.  106,  163  N.  Y.  562. 
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II.  [State  circumstances  of  misconduct,  etc.,  as  thus:]  That 
on  the  day  of  ,  19  ,  the  [second]  day  of  the  trial 
of  this  action,  on  the  steps  of  the  court  house,  this  deponent  heard 
a  conversation  between  one  L.  M.  and  E.  S.,  one  of  the  jurors 
before  ■whom  said  action  was  then  on  trial  [continuing  with  de- 
tails] . 

III.  [Show  that  moving  party  did  not  have  knowledge  of  mis- 
conduct until  after  verdict.]^ 

[Jurat.]  [Signature.] 

FORM  No.  1649. 

AfBdavit  to  move  for  a  new  trial  on  the  ground  of  improper  communication 
by  a  party  with  a  juror.i 

[Title  of  court  and  action.] 

[Venue.] 

M.  N.,  being  duly  sworn,  says: 

I.    [State  relation  to  the  cause,  if  any,  or  residence,  etc.] 


against  evidence  —  or  that  the  dam- 
ages are  improper,  must  be  made  to 
appear  by  the  judge's  minutes,  Or 
case,  or  exceptions.  A  record  or 
other  document  which  speaks  for  it- 
self, and  on  the  force  and  effect  of 
which,  as  evidence,  no  question  can 
arise,  although  erroneously  omitted 
to  be  produced  on  the  trial,  will  often 
be  allowed  to  be  read  in  opposition 
to  a  motion  for  a  new  trial,  founded 
on  the  error  in  failing  to  require  the 
original  record.  Bank  of  Charleston 
V.  Emeric,.  2  Sandf.  718;  Eitehie  v. 
Putnam,  13  Wend.  524;  High  v.  Wil- 
son, 2  Johns.  46;  Armstrong  i'.  Percy, 
5  Wend.  535;  Williams  v.  Wood,  14 
id.  126;  Burt  V.  Place,  4  id.  591 
Dresser  v.  Brooks,  3  Barb.  429 
Ritchie  v.  Putnam,  13  Wend.  524 
Duncan  v.  Duboys,  3  Johns.  Cas.  125 
Duke  of  Cumberland  v.  Graves,  9 
Barb.  095;  Markoe  v.  Aldrieh,  1  Abb. 
Pr.  55.  Bvit  we  know  no  case  in  which 
to  support  his  allegation  of  error,  the 
moving  party  can  avail  himself  of 
any  papers  in  addition  to  the  judge's 
minutes,  or  exceptions,  or  case  con- 
taining exceptions,  whichever  may  be 
the  basis  of  his  motion;  nor  any  case 
'  in  which  the  position  that  the  verdict 
was  against  evidence,  or  that  the 
damages  were  excessive,  can  be 
strengthened  by  new  papers.  Nor  can 
the  court,  in  general,  on  a  motion  on 
the  ground  of  insufficient  evidence,  re- 
ceive evidence  to  supply  the  defect  in 


proof.  Watson  v.  Delafleld,  2  Cai. 
224. 

In  so  far,  however,  as  the  motion 
rests  upon  either  of  the  last  three 
groimds  above  enumerated  —  miscon- 
duct or  irregularity,  surprise,  or 
newly  discovered  evidence  —  the  facts 
relied  on  to  sustain  the  application 
will  not  appear  by  any  record  of  the 
trial,  but  affidavits  are  necessary.  An 
outline  of  appropriate  affidavits  is 
given  in  the  text;  but  the  particular 
averments  proper  in  individual  eases 
must  vary  altogether  with  the  pe- 
culiar circumstances.  Each  case  is 
almost  a  law  unto  itself.  Smith  v. 
Mathews,  21  Misc.  150,  7  N.  Y.  Supp. 
96. 

It  is  a  general  rule  that  the  plain- 
tiff will  not  be  given  a  new  trial 
where  it  appears  that  he  is  entitled 
to  a  verdict  for  nominal  damages 
only,  unless  a  judgment  is  necessary 
to  protect  a  property  right.  See 
Skinner  v.  Allison,  54  App.  Div.  47, 
66  N.  Y.  Supp.  288. 

In  all  cases  where  the  motion  on 
affidavits  for  a  new  trial  is  made  on 
behalf  of  the  defendant,  it  is  prudent 
to  insert  in,  or  annex  to,  the  moving 
affidavit,  an  affidavit  of  merits. 

99  See  note  3  to  next  Form. 

IThis  motion  must  be  made  on 
affidavit,  and  may  be  made  without 
making  a  case.  N.  Y.  Code  Civ.  Pro., 
§  998. 

This  affidavit  may  be  by  a  juror. 
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II.  That  on  the  morning  of  the  [second]  day  of  the  trial  of 
this  cause,  and  after  the  plaintiff  had  rested  his  case,  but  before 
the  opening  of  the  court,  three  of  the  jurors  who  were  empaneled 
to  try  the  cause  were  in  the  bar-room  of  a  public  house  in  the 
village  of  ,  together  with  a  number  of  other  persons  there 
assembled. 

III.  That  while  said  jurors  were  there  the  plaintiif  addressed 
them,  and  said  in  their  presence  and  hearing  that  the  defendants 
were  [stating  the  representations^  with  any  other  material  cir- 
cumstances'] . 

[Show  that  the  information  was  not  given  moving  party  until 
after  verdict.]^ 

[Jurat.]  [Signature.] 

FORM  No.  1650. 

Affidavit  to  move  for  a  new  trial  on  the  ground  of  surprise.4 

[Title  of  court  and  action.] 
[Venue.] 
T.  Z.,  being  duly  sworn,  says: 

I.  That  he  is  the  attorney  for  the  defendant  herein. 

II.  That  this  action  was  brought  to  recover  possession  of  a 
farm  in  the  town  of  ,  in  this  State. 

III.  That  from  the  commencement  of  this  action  until  about 
[ten]  days  prior  to  its  trial,  plaintiff's  attorney  had  in  his  posses- 
Affidavits  of  jurors  will  not  be  re-  As  to  what  misconduct  will  suffice, 
ceived  to  show  irregularity  or  mis-  and  the  principles  upon  which  the 
conduct  on  the  part  of  themselves  or  motion  will  be  decided,  see  BuflF. 
their  fellows,  for  the  purpose  of  im-  Struct.  Steel  Co.  v.  Dickinson,  98 
peaching  their  verdict.  Dean  v.  App.  Div.  35.5,  90  N.  Y.  Supp.  268; 
Mayor,  29  App.  Div.  350,  51  N.  Y.  Werner  v.  Int.  St.  Ry.  Co.,  99  App. 
Supp.  586,  5  Anno.  Cas.  351;  Haight      Div.  592,  91  N.  Y.  Supp.  111. 

V.  Elmira,  42  App.  Div.  391,  59  N.  Y.  2  A  mere  inadvertent  remark  is  in- 

Supp.  193;  White,  etc.,  Co.  v.  Jones,  sufficient.     Fleischmann  v.  Samuel,  18 

86  Hun,  57,  34  N.  Y.  Supp.  203  Clum  App.  Div.  97,  45  N.  Y.  Supp.  404. 

V.  Smith,  6  Hill,  560.  3  See  Werner  v.  Inter.  St.  Ey.  Co., 

Otherwise,    where    the    misconduct  99  App.  Div.  592,  91  N.  Y.  Supp.  111. 

complained  of  is  not  by  a  juror ;  but  4  See  Smith  v.  Clews,  14  Abb.  N.  C. 

by  the  successful  party,  or  some  one  465,  and  note;   Delmas  v.  Margo,  78 

acting  in  his  interest.     In  that  class  Am.  Dee.  516,  and  note, 

of  eases  the  affidavit  of  a  juror  may  This  motion  must  be  made  on  affi- 

be  taken.  Reynolds  v.  Champlain  Ins.  davits,    and    may    be    made    without 

Co.,  9  How.  Pr.  7.  making  a  case.    N.  Y.  Code  Civ.  Pro., 

Of  course  evidence   of  the   jurors'  §  998. 

declarations  will  not  be  received  in  a  Newly    discovered    facts    must    be 

case  where  these  affidavits  would  be  alleged  positively.     It  is  not  enough 

rejected.     Gans  v.  Met.  St.  Ey.   Co.,  to  say  that  the  deponent  has  learned, 

84  N.  Y.  Supp.  914;  Mais  v.  Euth,  57  etc.     Axtell  v.  Warden,  7  Nebr.  186. 
App.  Div.  15,  67  N.  Y.  Supp.   1051; 
White,  etc.,  Co.  v.  Jones,  supra. 
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sion  a  certain  deed,  executed  by  the  father  of  the  plaintiff,  now 
deceased,  conveying  said  real  property  in  fee  to  one  J.  K.,  who  is 
defendant's  grantor. 

IV.  That  plaintiff  claims  title  to  said  real  property  by  descent 
from  his  said  father,  and  in  no  other  way. 

V.  That  deponent  gave  plaintiff's  attorney  reasonable  notice 
to  produce  said  deed  on  the  trial,  and  further  duly  and  season- 
ably subpoenaed  the  plaintiff's  attorney  to  attend  the  trial,  and 
bring  with  him  the  said  deed. 

VI.  That  prior  to  the  service  of  said  notice  and  subpoena,  the 
plaintiff's  attorney  delivered  said  deed  to  the  plaintiff,  who  there- 
upon deposited  the  same  with  L.  M.,  the  counsel  of  plaintiff,  re- 
siding in 

VII.  That  at  the  trial  of  this  action  deponent  learned  for  the 
first  time  that  said  plaintiff's  attorney  had  parted  with  said  deed. 

VIII.  That  up  to  the  time  he  was  put  upon  the  stand,  the 
plaintiff's  attorney  entirely  concealed  from  deponent  the  fact  that 
said  deed  was  out  of  his  possession. 

IX.  That  deponent  was  entirely  taken  by  surprise  by  the 
failure  of  the  plaintiff's  attorney  to  produce  said  deed;  and  there- 
iipon  applied  to  the  judge  presiding  for  a  postponement  of  the 
trial  \_orj  for  leave  to  withdraw  a  juror  for  that  cause],  which 
was  denied.^ 

X.  That  on  a  new  trial  deponent  can,  as  he  believes,  obtain 
the  production  of  said  deed,  or  if  not,  can  prove  the  contents 
thereof  by  the  testimony  of  .1.  K. 

XI.  That  there  has  been  no  opportunity  since  the  trial  of  this 
cause,  to  notice  a  motion  for  a  new  trial,  until  the  Special  Term 
to  be  held  at  ,  on  the  day  of  ,  19     .^ 

[Jurat.^  [Signature.] 

[Annex  affidavit  of  proposed  witness  if  the  production  of  testi- 
mony of  witnesses  is  relied  on.^ 

5  Carlisle  v.  Barnes,  102  App.  Div.  Supp.   801;   Glendening  v.  Canary,  5 

582,  92  N.  Y.  Supp.  824 ;  Harvey  v.  Daly,  489 ;  Messenger  v.  Fourth  Nat. 

Kargo,   99  App.   Div.   599,   91   N.   Y.  Bank,  6  id.  190. 

Supp.   84;    Rubenfeld  v.  Eabiner,   33  6  A  party  desiring  a  new  trial  on 

App.   Div.    374,   54   N.   Y.   Supp.    CS.  the   ground    of   surprise   must  move 

Compare  Seligman  v.  Sevin,  46  Misc.  promptly.     Eapelye  v.  Prince,  4  Hill, 

58,   91   N.   Y.   Supp.   395;   Merritt  v.  119;  Snowhill  c.  Knapp,  7  N.  Y.  Leg. 

Mayfield,  89  App.  Div.  470,  85  N.  Y.  Obs.  15. 
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FORM  No.  1651. 
Affidavit  to  move  for  a  new  trial  on  the  ground  of  newly-discovered  evidence.^ 
[Title  of  court  and  action.] 
[Venue.'] 

y.  Z.,  being  duly  sworn,  says : 

I,  Tliat  he  is  the  [defendant]  in  this  action. 


7  This  motion  must  be  made  on 
affidavits,  and  it  is  the  better  opinion 
that  it  may  be  entertained  in  the  dis- 
cretion of  the  judge,  on  affidavits, 
without  making  a  case,  if  no  objec- 
tion is  taken.  Mclver  v.  Hallen,  50 
App.  Div.  441,  64  N.  Y.  Supp.  26.  It 
cannot  be  heard  on  affidavits  alone, 
if  proper  objection  is  made.  Boyd  v. 
Boyd,  11  Misc.  357,  32  N.  Y.  Supp. 
295,  24  Civ.  Pro.  Eep.  230. 

In  respect  to  granting  new  trials 
on  the  grounds  of  newly-discovered 
evidence,  the  general  rules  are:  1. 
The  testimony  must  have  been  dis- 
covered since  the  former  trial.  2.  It 
must  be  such  as  could  not  have  been 
obtained,  with  reasonable  diligence,  on 
the  former  trial.  [Or,  in  place  of 
these  two  rules,  that  the  moving 
party  was  misled  and  induced  to  re- 
frain from  giving  certain  proof  be- 
cause of  excusable  mistake,  or  by 
some  act  or  admission  of  the  adver- 
sary on  which  he  had  the  right  to 
rely.  (See  Matter  of  Banks,  108  App. 
Div.  181.)]  3.  It  must  be  so  material 
to  the  issue  that  a  different  result 
may  well  be  expected  upon  the  new 
trial.  4.  It  must  go  to  the  merits  of 
the  case,  and  not  to  impeach  the  testi- 
mony of  a  former  witness.  5.  It 
must  not  be  "  cumulative,"  by  which 
term  is  meant  additional  evidence  to 
support  a  point  controverted  on  the 
trial,  and  which  is  of  the  same  char- 
acter with  evidence  already  produced. 
(This  last  rule  is  gradually  being 
abrogated.  See  Schnitzler  v.  Oriental, 
etc.,  Co.,  47  Misc.  356,  93  N.  Y.  Supp. 
1119;  Keister  v.  Rankin,  34  App.  Div. 
288,  54  N.  Y.  Supp.  274;  Kring  v. 
N.  Y.  C.  &  H.  R.  R.  R.  Co.,  45  App. 
Div.  373,  60  N.  Y.  Supp.  1114.) 

As  to  the  application  of  these  rules, 
see  People  v.  Patrick,  182  N.  Y.  131; 
O'Hara  v.  Brooklyn  Heights  R.  Co., 
102  App.  Div.  398,  92  N.  Y.  Supp. 
777;  Todd  v.  Eighmie,  10  App.  Div. 
142,  41  N.  Y.  Supp.  1013;  Kring  v. 


NT.  Y.  C.  &  H.  R.  R.  R.  Co.,  45  App. 
Div.  373,  60  N.  Y.  Supp.  1114;  Mer- 
rick V.  Britton,  26  Ark.  496;  Wallace 
V.  Tumlin,  42  Geo.  462. 

Whether  or  not  a  new  trial  will 
be  granted  because  of  the  after-dis- 
covered perjury  of  a  witness,  is  the 
subject  of  many  conflicting  decisions, 
although  of  late  there  has  seemed  to 
be  a  tendency  on  the  part  of  the 
courts  to  award  a  new  trial  upon  that 
ground  with  considerable  freedom, 
especially  when  coupled  with  a  fraud 
on  the  court.  It  is,  of  course,  neces- 
sary that  the  moving  papers  shall 
present  a  ease  raising  a  very  strong 
presumption  of  wilfully  false  testi- 
mony having  been  given  at  the  trial, 
and  it  also  must  appear  that  such 
testimony  had  a  most  important  bear- 
ing upon  the  result  of  the  trial;  the 
attack  on  the  testimony  cannot  be 
founded  simply  upon  the  general 
character  of  the  witness,  and  —  as  in 
all  such  applications  — -^the  facts 
showing  the  perjured  character  of  the 
testimony  must  have  been  newly  dis- 
covered. The  following  cases  may  be 
consulted,  with  advantage,  as  to  rules 
applied  in  such  applications.  Chap- 
man V.  Del.,  L.  &  W.  R.  Co.,  102 
App.  Div.  176,  92  N.  Y.  Supp.  304; 
Chamberlain  v.  Olean  St.  Ry.  Co.,  100 
App.  Div.  509,  90  N.  Y.  Supp.  815; 
O'Hara  v.  Brooklyn  Heights  R.  Co., 
102  App.  Div.  398,  92  N.  Y.  Supp. 
777;  Bennett  v.  Riley,  82  App.  Div. 
639,  81  N.  Y.  Supp.  882;  Serwer  v. 
Serwer,  71  App.  Div.  415,  75  N.  Y. 
Supp.  842 ;  Nugent  v.  Met.  St.  Ry.  Co., 
46  App.  Div.  105,  61  N.  Y.  Supp.  476, 
7  Anno.  Cas.  193;  Corley  v.  N.  Y.  & 
Harlem  R.  Co.,  12  App.  Div.  409,  42 
N.  Y.  Supp.  941. 

As  to  the  exceptional  character  of 
oases  turning  upon  questions  of  dis- 
puted personal  identity,  see  Jackson 
V.  Crosby,  12  Johns.  354;  Jackson  v. 
Kinney,  14  id.  186;  Jackson  v. 
Hooker,  5  Cow.  207. 
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II.  That  this  action  was  tried  on  the  day  of  , 
19  ,  at  a  [Trial  Term  of  this  court],  held  in  and  for  the  county 
of                  ,  at                  ,  in  said  county.* 

III.  That  said  trial  resulted  in  a  verdict  for  the  [plaintiff] 
for  dollars. 

IV.  That  since  the  said  trial,  and  on  the  day  of  , 
19  ,  deponent  has  discovered  for  the  first  time  that  he  could 
have  proved  by  one  J.  K.,  who  resides  at  ,  the  following 
facts :  that  at  the  time  of  the  representations  testified  to  by  L.  M., 
upon  the  trial  of  this  action,  he  was  present;  that  the  representa- 
tions actually  made  by  the  [defendant]  at  that  interview  were 
that  he  believed  that  N.  O.  was  good,  but  that  he  would  not  be 
security  for  him;  that  the  safety  of  the  loan  would  depend  upon 
his  business,  and  whether  it  continued  good ;  that  he  believed  the 
business  was  profitable,  and  would  pay  well  if  judiciously  man- 
aged ;  that  the  [defendant]  did  not  say  that  IST.  0.  was  perfectly 
good,  or  that  the  money  would  certainly  be  repaid,  or  that  N.  0. 
was  doing  a  business  second  to  none  in  the  world,  nor  anything 
to  that  effect.^ 

Y.  [Allege  facts  which  excuse  non-production  of  this  witness  at 
the  trial-l^^ 

\_Jurat.]  [Signature.] 

FORM  No.  1652. 

AfiSdavit  of  proposed  witness  in  corro1}Oiatioii.io 

[Title.] 
[Venue.] 
J.  K.,  being  duly  sworn,  says : 

I.  That  he  is,  and  was  at  the  time  of  the  conversation  between 
L.  M.  and  the  defendant,  set  forth  in  the  annexed  affidavit  of  the 
defendant,  a  clerk  in  the  store  of  the  defendant. 

8  Even  though  the  action  has  been  ered,  and  should  be  corroborated  by 
tried  several  times,  the  motion  Vfill  the  positive  affidavit  of  the  witness 
be  granted  in  a  proper  case.  Beers  v.  relied  on  to  prove  the  facts  alleged 
West  Side  R.  Co.,  101  App.  Div.  308,  on  the  new  trial.  See  next  Form  and 
91  N.  Y.  Supp.  957.     But  an  excep-  note. 

tionally   strong  record  must  be   pre-  9a  See    Rule    No.    2    as    stated   in 

sented.     Hagen  v.  N.  Y.  C.  &  H.  E,.  note  7,  supra. 

R.    R.    Co.,    100    App.    Div.    218,    91  lOThe    corroborating    affidavits    of 

N.  Y.  Supp.  912.  the    witnesses    should    be    produced, 

9  The  affidavit  to  move  on  the  stating  their  ability  to  testify  to  the 
ground  of  newly-discovered  evidence  new  facts  claimed;  or,_  the  non-pro- 
must  disclose  the  facts  newly  discov-  duction    of   the   affidavits   should  be 
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II.  That  at  the  said  conversation  so  referred  to  the  [defend- 
ant] made  the  representations  set  forth  in  the  foregoing  affidavit 
within  deponent's  hearing. 

III.  That  from  the  [defendant's]  manner  of  speaking  of  the 
suit,  deponent  supposed  there  was  no  danger  of  a  recovery  against 
him,  and  he  therefore  did  not  communicate  what  he  knew  until 
after  the  verdict  was  rendered. 

[Jurat.'\  [Signature.'] 

FORM  No.  1653. 

Notice  of  motion  for  new  trial  (not    on  minutes) —  on  case,  or  afSdavit,  or 

both.ii 

[Title  of  court  and  action.~\ 

Please  take  notice,  that  on  the  case  herein,  as  settled  and  filed, 
and  of  which  a  copy  is  herewith  served  [and  on  the  pleadings  — 
or  if  after  judgment,  say:  and  on  the  judgment-roll  —  and  on  the 
annexed  affidavit  of  A.  B.,  verified  on  the  day  of  , 

19    ^1,  the  undersigned  will   move   this   eourt^^    at   a    Special 
Term^*  to  be  held  at  the  County  Court  House  in  the  city  of 
,  on  the  day  of  ,  19     ,  at  o'clock  a.  m., 

or  as  soon  thereafter  as  counsel  can  be  heard,  for  an  order  setting 
aside  the  verdict  [and  vacating  the  judgment  entered]  herein  on 
the  day  of  ,  19     ,  and  granting  a  new  trial  of  the 

action  [or,  of  the  several  questions  settled  for  trial  by  jury  — 
or  may  specify  part  of  such  questions'] ,  on  the  following  grounds^^ 
[specifying  fhem  as  thus:']  1.  Upon  the  exceptions.  2.  Because 
of  newly-discovered  evidence.  3.  Because  the  verdict  is  con- 
trary to  the  evidence.  4.  For  irregularity  in  that  [specifying 
what].     5.  On  the  ground  of  misdirection  in  the  charge  [stating 

excused.  Armstrong  Mfg.  Co.  v.  Civ.  Pro.,  §  770.  As  to  what  are  "the 
Thompson,  88  N.  Y.  Supp.  151 ;  Chee-  merits,"  see  Metrop.  R.  E.  Co.  v. 
ver  V.  Scottish  Un.,  etc.,  Ins.  Co.,  86  Moore,  121  U.  S.  558. 
App.  Div.  331,  83  N.  Y.  Supp.  732.  WA  motion  to  set  aside  verdict  be- 
Either  the  witness  should  not  have  cause  of  juror's  misconduct  must  be 
been  present  at  the  trial,  or  must  made  at  Special  Term;  but  if  heard 
show  that  he  intentionally  concealed  and  decided  at  trial  term  without  ob- 
his  knowledge,  in  order  to  relieve  jeotion,  will  be  considered  on  appeal, 
moving  party  from  presumption  of  Werner  v.  Int.  St.  Ry.  Co.,  99  App. 
lack  of  diligence.  See  Bridenbecker  Div.  592,  91  N.  Y.  Supp.  111. 
V.  Bridenbecker,  75  App.  Div.  6,  77  So,  any  motion  not  based  on  error 
N.  Y.  Supp.  802.  in  fact  or  law  occurring  at  the  trial, 
"N.  Y.  Code  Civ.  Pro.,  §  1002.  must  be  made  at  Special  Term,  and 

12  As  to  what  grounds  must  be  sup-  may  be  heard  before  a  justice  other 
ported  by  afBdavit,  see  Forms  1648,  than  the  one  presiding  at  the  trial. 
1649,  and  notes.  Smith    v.   Ledgerwood   Mfg.    Co.,    60 

13  If  the  motion  is  not  on  the  App.  Div.  467,  69  N.  Y.  Supp.  975; 
minutes,  and  is  on  the  merits,  the  Fleischman  v.  Samuel,  18  App.  Div. 
order  can  only  be  made  by  the  court,  97,  45  N.  Y.  Supp.  404. 

even  in  the  first  district.    N.  Y.  Code  15  N.  Y.  Gen.  Rule  No.  31. 
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what],  and  that  the  same  has  resulted  in  injustice;'®  and  for  such, 
other  relief-'^  as  may  be  just,   [with  costs  of  this  motion],'* 
[Date,  signature,  addresses,  etc.,  as  in  Form  1656.] 

FORM  No.  1654. 
Order  granting  motion  (other  than  upon  the  minutes)  for  new  trial. 

[Title  of  action.]  At    a    Special    Term    [etc.,   as  m 

Form  820,  p.  1174]. 

The  plaintiff  [or,  defendant]  having  moved  for  a  new  trial 
[state  ground,  as  thus:]  upon  the  exceptions  taken  during  the 
trial  [if  other  grounds  were  relied  upon,  specify  them  dis- 
tinctly-^^] ;  Now,  on  reading  and  filing  [proceed  with  the  recitals 
as  in  other  cases;  see  last  Form  and  Form  820,  p.  1174] : 

Okdeeed,  1.  That  the  verdict  herein  [and  judgment  entered 
thereon]  be  and  hereby  is  [are]  set  aside  and  a  new  trial  of  this 
action  [or  if  of  special  questions  indicate  what]  be  and  the  same 
hereby  is  granted,  *  on  condition^"  that  the  plaintiff  pay  to  the  de- 
fendant all  costs  of  the  action  after  notice  of  trial,^  within  twenty 
days  after  the  costs  shall  have  been  adjusted  upon  notice  by  the 
clerk  of  county;  if  such  costs  are  not  paid  by  plaintiff  as 

herein  provided,  the  motion  to  set  aside  the  verdict  and  for  a  new 
irial  is  denied  with  costs.^^ 

2.  That  upon  payment  of  said  costs  as  herein  provided  [and 
unless  an  appeal  from  this  order  be  taken  within  the  time  allowed 
by  law]  the  cause  is  to  be  restored  to  the  calendar  and  set  down 
for  trial  upon  days'  notice. 

This  order  is  granted  upon  the  ground  [s]  [specifying  them, 
unless  the  motion  ivas  m.ade  upon  exceptions  solely]. '^^ 

Enter:   [signature  of  judge  hy  initials  of  name  and  title.] 
[Serve  certified  copy.] 

Ifi  Sustainable  even  though  no  ex-  of  a  mistrial.  Terriberry  v.  Jlathot, 
ception  was  taken.  Gossler  v.  Liss-  110  App.  Div.  370,  97  N.Y.  Supp.  20. 
berger,  19  Wkly.  Dig.  429.  Other-  21  See  note  90  to  Form  1645;  New- 
wise  perhaps  if  this  ground  is  not  schloss  v.  Wittner,  86  N.  Y.  Supp. 
specified.  Callahan  v.  Bancroft,  28  211 ;  Bailey  c.  Park,  5  Hun,  41;  North 
Hun,  584.  v.  Sargeant,  14  Abb.  Pr.  223. 

IT  If  leave  to  amend  is  to  be  asked,  22  Young  v.  Stine,  77  Hun,  395,  28 

it  had  better  be  specified    (Anderson  N.  Y.  Supp.  881. 

V.  Market  Natl.  Ek.,   19  Wkly.   Dig.  The  costs  are  full  costs,  not  motion 

373,  375),  and  the  proposed  amended  costs.     Koeppel  v.  Koeppel,  50  Mise. 

pleading  submitted.  619,  and  cases  cited. 

18  See  notes  to  next  Form.  23  N.  Y.  Gen.  Rule  No.  31;  Pharis 

19  N.  Y.  Gen.  Rule  No.  31.  v.  Gere,   107  N.  Y.  231;  Hinman  «. 

20  Costs    cannot   be   imposed   when  Stillwell,  34  Hun,  178. 
the  verdict  is  set  aside  on  the  ground 
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FORM  No.  1655. 
Order  that  exceptions  be  heard  at  Appellate  Division.24 

At  a  Trial  Term   [eic^  as  in 
Form  820,  p.  1174]. 
[Title.'] 

This  action  having  come  on  for  trial  before  Hon.  J.  K.,  a 
justice  of  this  court,  and  a  jury,  at  the  present  term  of  this  court, 
and  the  defendant  having  taken  exception  to  the  rulings  of  the 
court  upon  the  trial,  and  the  defendant  having  moved  for  a  dis- 
missal of  the  complaint  herein,  and  for  the  direction  of  a  verdict 
in  the  defendant's  favor,  and  the  court  having  denied  defendant's 
said  motion  for  a  dismissal  of  the  complaint  and  for  the  direction 
of  a  verdict  in  the  defendant's  favor,  and  the  jury^  by  direction 
of  the  court,  having  rendered  a  verdict  in  favor  of  the  plaintiff ; 
to  each  of  which  rulings  and  directions  defendant  having  ex- 
cepted ;  ^^ 

[Or,  in  case  of  nonsuit:  the  said  justice,  at  the  close  of  the 
plaintiff's  case  having  granted  the  motion  of  the  defendant  to  dis- 
miss the  complaint,  and  having  denied  the  motion  of  the  plain- 
tiff to  go  to  the  jury,  and  the  plaintiff  having  excepted  to  each 
of  said  rulings] 

And  the  court,  upon  motion  of  the  [defendant]  having  ordered 
that  the  exceptions  be  heard  in  the  iirst  instance  at  the  Appellate 
Division,  and  the  court  having  further  ordered  on  motion  of  the 
defendant,  that  t^^e  entry  of  judgment  be  in  the  meantime  sus- 

24  The  Appellate  Term  has  no  juris-  The  direction  may  only  be  made  by 

diction  to  hear  exceptions  in  the  first  the  judge  who  presided,  at  any  time 

instance.     Dickson   v.   Man.    E.    Co.,  during   the    same    term.     Id.;    Fifth 

45  Misc.  572,  91  N.  Y.  Supp.  36.  Ave.  Bank  v.  Forty-second  St.  Ey.  Co., 

This  is  in  substance  a  motion  for  6  App.  Div.  567,  40  N.  Y.  Supp.  219. 

a  new  trial,  but  it  enables  the  party  It  may  be  made  after  nonsuit  as 

to  raise  only  questions  of  law,  includ-  well  as  where  a  verdict  was  had. 

ing  the  question  whether  there  was  Cannot  be  directed  by  court  sitting 

such  an  absence  of  evidence  that  as  without  a  jury.     McNaughton  v.  Os- 

matter  of  law  an  essential  fact  was  good,  114  N.  Y.  574. 

unproved.    Metropolitan  Natl.  Bk.  f.  Not    applicable    in    county    court. 

Sirrett,  15  Abb.  N.  C.  318,  97  N.  Y.  Johnson  v.  N.  Y.,  Ontario,  etc.,  R.  Co., 

320.    No  question  of  fact,  or  not  pre-  30  Hun,  166.    Nor  to  New  York  City 

Bented  by  an  exception  can  be  consid-  Court,  at  least  to  direct  the  hearing 

ered.    Huda  v.  Am.  Glucose  Co.,  151  at  the  Appellate  Term.     Dickson  v. 

N.  Y.  549;  Amy  v.  Stein,  48  N.  Y.  Manh.  By.  Co.,  45  Misc.  572,  91  N.  Y. 

Super.   Ct.   512;    Martin  v.  Piatt,   4  Supp.  36. 

N.  Y.  Supp.  359.  Can    be    ordered    at    the    trial    of 

A  formal  order  should  be  entered.  special  questions  in  divorce.    Carpen- 

N.  Y.  Code  Civ.  Pro.,   §   1000.     See  ter  v.  Carpenter,   30  N.  Y.  St.  Kep. 

Sedgwick  v.  Maey,  24  App.  Div.  1,  49  955. 

N.  Y.  Supp.   154 ;   Campbell  v.   Sug-  2S  Schwartz  v.  Family  Fund  Soc,  12 

hardt,  50  App.   Div.   460,   64  N.   Y.  N.  Y.  Supp.  717;   Curtis  v.  Wheeler, 

Supp.  198.  etc.,  Mfg.  Co.,  141  N.  Y.  511. 
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pended;  and  the  court,  upon  motion  of  the  plaintiff,  having  di- 
rected that  in  the  event  of  the  defendant's  exceptions  being  over- 
ruled the  plaintiff  should  have  the  right  to  enter  judgment  against 
the  defendant  upon  the  verdict  as  rendered;  now,  on  motion  of 
Z.  T.,  attorney  for  the  defendant,  it  is 

Ohdeeed,  that  the  defendant's  said  exceptions  be  heard  in  the 
first  instance  by  the  Appellate  Division  of  the  Supreme  Court  for 
the  [First]  Department,  that  the  defendant  may  make  and  serve  a 
case^^  and  exceptions  within  sixty  days  from  the  day  of 

,  19  ,  that  the  entry  of  judgment  herein  upon  the  ver- 
dict of  the  jury  in  favor  of  the  plaintiff  and  against  the  defend- 
ant be  suspended  until  the  hearing  and  decision  of  the  Appellate 
Division  upon  said  exceptions,^'^  and  that  in  the  event  of  the 
defendant's  said  exceptions  being  overruled  by  the  Appellate 
Division  the  plaintiff  shall  have  the  right  to  enter  judgment 
upon  the  verdict  in  favor  of  the  plaintiff  and  against  the  defend- 
ant for  the  sum  of  dollars,  together  with  the  costs  of  this 
action  to  be  taxed. 

Enter : 

FORM  No.  1656. 
Notice  of  hearing  of  exceptions  at  Appellate  Division.28 

[^Title  of  court  and  action.] 

Please  take  notice  that  the  undersigned  will  bring  the  excep- 
tions taken  herein  by  plaintiff  [or,  defendant]  to  a  hearing  at 
a  term  of  the  Appellate  Division  of  the  Supreme  Court  for  the 
[First]  Department,  to  be  held  at  the  [Appellate  Division]  Court 
House  [or.  City  Hall]  in^*  ,  on  the  day  of  , 

19     ,  at  the  opening  of  the  court  on  that  day,  or  as  soon  thereafter 
as  counsel  can  be  heard,    [and  that  the  plaintiff  will  then  and 

26  The  exceptant  must  prepare  the  tice  may  be  given  by  either  party; 
ease.  Wright  v.  Mayor,  14  Daly,  349,  and  the  party  opposing  a  new  trial 
13  St.  Kep.  153 ;  Staack  v.  Preble,  43  may,  on  default  of  the  other  party  to 
Hun,  441.  appear,   take    an   order   denying  the 

27  A  stay  for  the  puroose  of  mak-  motion  for  new  trial.  Staacke  v.  Pre- 
ing  a  case,  etc.,  is  not  enough.    Doug-  ble,  43  Hun,  441. 

las  V.  Haberstro,  10  Abb.  N.  C.  6.  No   notice  of   appeal   is  necessary, 

This  direction  is  necessary  in  order  there    being   nothing   from  which  to 

to  prevent  entry  of  judgment.     Mat-  appeal.     Battersby  v.  Collier,  34  App. 

thews  V.  Am.  Cent.  Ins.  Co.,  154  N.  Y.  Div.  347,  54  N.  Y.  Supp.  363. 

449.  29  Within  the  department  where  the 

28  N.  Y.  Code  Civ.  Pro.,  §  1000.  cause  was  triable.  N.  Y.  Code  Civ. 
This  is  an  enumerated  motion.  Vol.  Pro.,  §§  231,  1344,  1345;  Lord  «.  Wil- 
I,  p.  72.     See,  also,  local  rules.     No-  kinson,  G6  Barb.  607. 
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there  move  for  a  new  trial  of  this  action  upon  the  same  papers 
upon  which  the  exceptions  are  to  be  heard]. 

[Date.]  [Signature  and  office  address  of}, 

[Address']  To  ,  Attorney  for 

Attorney  for 

FORM  No.  1657. 
Order  of  Appellate  Division  sustaining  exceptions,  and  directing  new  trial. 

At   a   term   of   the   Appellate   Division, 
[etc.,  as  in  Form  820,  p.  1175]. 
[Title.] 

This  action  having  been  brought  on  for  trial  at  a  Trial  Term  of 
ihe  Supreme  Court,  held  at  the  County  Court  House  in  the  county 
of  ,  on  the  day  of  ,  19     ,  before  Hon.  J.  K., 

and  a  jury,  and  the  evidence  on  the  part  of  the  plaintiff  and  on 
the  part  of  the  defendant  having  been  heard,  and  the  said  de- 
fendant having  duly  excepted  to  certain  rulings  of  the  court  dur^ 
ing  the  trial,  and  the  court  having  by  order  duly  made  and  entered 
in  the  office  of  the  clerk  of  the  coumty  of  on  the 

day  of  ,  19     ,  directed  that  said  exceptions  be  heard  in 

the  first  instance  by  the  Appellate  Division  of  the  Supreme  Court 
for  the  [First]  Department,  and  the  said  defendant  having  duly 
moved  this  court  for  a  new  trial  upon  such  exceptions, .  and  after 
hearing  Z.  T.,  Esq.,  of  counsel  for  the  defendant-exceptant,  in 
support  of  said  motion,  and  A.  T.,  Esq.,  of  counsel  for  the  plain- 
tiff, in  opposition  thereto,  now,  on  motion  of  Z.  T.,  attorney  for 
the  defendant,  it  Is 

Oedeeed,  that  the  said  exceptions  of  the  defendant  be  and  the 
same  are  hereby  sustained,  and  a  new  trial  ordered,^"  with  costs 
to  the  defendant  to  abide  the  event. 

Enter : 

FORM  No.  1658. 
Order  of  Appellate   Division  overruling  exceptions  and  directing  judgment.si 

[After  appropriate  recitals;  see  preceding  Form:]  now,  on 
motion  of  A.  T.,  attorney  for  defendant,  it  is  unanimously 

Oedeeed,  that  the  said  exceptions  taken  by  the  plaintiff  be  and 
the  same   are   hereby   overruled,    with   costs,    and    judgment   is 

30  The  Appellate  Division  cannot  notice  of  entry,  and  wait  four  full 
direct  a  dismissal.  Matthews  v.  Am.  calendar  days  before  entering  judg- 
Central  Ins.  Co.,  ,154  N.  Y.  449.  ment.     N.  Y.  Code  Civ.  Pro.,  §  1227; 

31  Serve  adversary  with   copy  and  Marvin  v.  Marvin,  75  N.  Y.  240. 
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hereby  directed  in  favor  of  the  defendant  dismissing  the  com- 
plaint herein  \_or,  in  favor  of  the  defendant  —  or,  plaintiff  —  on 
the  verdict  herein]  vfith  costs;  and  the  plaintiff,  at  the  time  of 
the  hearing  of  the  said  exceptions,  having  moved  this-  court  for 
a  new  trial  herein,  now,  after  hearing  the  same  counsel  respec- 
tively on  behalf  of  the  plaintiff-exceptant  and  the  defendant- 
respondent,  it  is  further  unanimously 

Ordered,  that  the  said  motion  for  a  new  trial  be  and  the  same 
is  hereby  denied. 

FORM  No.  1659. 
Judgment  after  exceptions  heaid  in  fiist  instance  by  Appellate  Diyision.3a 

\_Tiile  of  court  and  cause.] 

The  issues  in  this  action  having  been  duly  brought  to  trial  be- 
fore Mr.  Justice  J.  K.,  and  a  jury,  at  a  Trial  Term  of  this  court 
[held  at  Part  thereof],  at  the  County  Court  House  in  the 

[Borough  of  Manhattan]  on  the  day  of  j  19     ,  and 

the  allegations  and  proofs  of  the  plaintiff  having  been  duly  heard 
and  considered  and  the  court  having  dismissed  the  complaint,  and 
having  directed  that  the  plaintiff's  exceptions  be  heard  at  the 
Appellate  Division  in  the  first  instance,  and  having  also  directed 
that  entry  of  judgment  be  suspended  in  the  meantime  until  the 
determination  thereof  by  the  Appellate  Division;  and  such  ex- 
ceptions, together  with  a  motion  for  a  new  trial  made  by  the 
plaintiff,  having  been  regularly  brought  on  for  hearing  before  the 
Appellate  Division  of  the  Supreme  Court  for  the  [First]  Depart- 
ment, and  said  Appellate  Division  having,  on  the  day  of 
,  19  ,  duly  ordered  that  the  plaintiff's  exceptions  be 
overruled,  with  costs,  and  that  judgment  be  entered  dismissing 
the  plaintiff's  complaint,  and  that  plaintiff's  motion  for  a  new  trial 
be  denied ;  and  the  remittitur  of  the  Appellate  Division  in  this  ac- 
tion having  been  duly  filed  in  the  office  of  the  clerk  of  the  county 
of  ISTew  York  on  the  day  of  j  19  j  and  the  de- 
fendant's costs  in  both  courts  having  been  duly  taxed  by  the  clerk 
of  this  court  [together  with  dollars  interest  from  the 
day  of                 ,  19     ,  to  the  day  of  this  judgment],  amounting 

32  This  is  tlie  judgment  of  the  Ap-  Piatt,  131  N.  Y.  641.  Unless  other 
pellate  Division,  and  an  appeal  lies  procesdings  are  necessarily  taken  be- 
direetly  to  the  Court  of  Appeals.  fore  the  final  judgment  can  be  en- 
Code    Civ.    Pro.,    §    1336;    Martin   v.  tered.     Code  Civ.  Pro.,  §  1350. 
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in  all  to  the  sum  of  dollars ;  now,  on  motion  of  Z.  T.,  at- 

torney for  the  defendant  it  is 

Adjudged,  that  the  complaint  of  the  above-named  plaintiff  be 
and  the  same  is  hereby  dismissed ;  and  it  is  further 

Adjudged,  that  the  above-named  defendant  [name]  recover 
from  the  plaintiff  [name]  the  sum  of  dollars,  the  amount  of 

the  defendant's  costs  as  taxed,  and  have  execution  therefor. 

Judgment  this  day  of  ,  19     . 


Clerk. 
SECTION  IV. 

Case  and  Exception's. 
FOEMS. 

1660.  Order  extending  time  to  serve      1668.  Stijmlation    waiving    certifica- 

caae,  with  stay.  tion. 

1661.  Order  opening  default  in  serv-       16(3!).  Clerk's  certificate. 

ing  case.  1670.  Aflidavit  of  no  opinion. 

1662.  Proposed   case    (with   or  with-       1671.  Order  directing  filing  of  printed 

ont  exceptions)  after  trial  by  record  in  Appellate  Division, 

jury.  1672.  Order  in  which  papers   on   ap- 

1663.  Notice  of  proposed  case.  peal,     from     judgment    after 

1664.  Amendments    proposed   to   pro-  verdict     and     order     denying 

posed  case.  motion  for  new  trial,  may  be 

1665.  Notice    of    settlement    of    case,  printed. 

exceptions,  etc.  1673.  Notice    of    motion    to    resettle 

1666.  Stipulation  regarding  exhibits.  case  on  appeal. 

1667.  Order  settling  case  and  direct- 

ing it  to  be  filed. 

FORM  No.  1660. 
Order  extending  time  to  serve  proposed  case,  with  stay.33 

At  a  Special  Term  \_etc.,  as  in 
Form  820,  p.  1174]. 
\Tiile  of  action.'] 

On  reading  and  filing  the  aiBdavit  of  A.  T.,  verified  the 
day  of  ,  19     ,  and  on  motion  of  A.  T.,  and  after  hearing 

T.  Z.  [or,  on  proof  of  due  notice  of  this  motion,^*  and  no  one  ap- 
pearing] for  the  in  opposition: 

33  Entry  of  judgment,   and  its  en-  The  application  for  additional  time 

forcement,  are  not  stayed  by  proour-  must   be    made    in    the   court   below, 

ins?  time  for  preparation  of  case.    See  and   not   at   the   Appellate    Division. 

N.  Y.  Code  Civ.   Pro.,    §    1005.     An  Wetter  v.  Erichs,  21  App;  Div.  475, 

order  for  time  to  prepare  case,  etc.,  47  N.  Y.  Supp.  688. 

docs  not  extend  the  time  to  appeal.  34  Two  days'  notice  of  the  applica- 

Durant  v.  Abendroth,  53  N.  Y.  Super.  tion  is  required.     Court  Rule  No.  32. 
Ct.   15;   aff'd,   without   opinion,    101 
N.  Y.  641. 
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Oedeked,  that  the  [defendant]  have  [twenty  days]  from  the 
date  of  this  order  to  make  and  serve  his  case  [^or,  his  case  con- 
taining exceptions]. 

Enter:  \_signature  of  judge  hy  initials  of  name  and  title.] 

FORM  No.  1661. 
Order  opening  default  in  serving  case.ss 

At  a  Special  Term  [etc.,  as  in 
Form  820,  p.  1174]. 

[Title.l 

The  defendant  having  moved  to  open  his  default  in  making  and 
serving  his  case  upon  appeal  to  the  Appellate  Division  herein, 
and  for  an  extension  of  time  within  which  to  serve  the  same,  and 
said  motion  now  regularly  coming  on  to  be  heard;  now,  on  read- 
ing and  filing  the  affidavit  of  Z.  T.,  attorney  for  the  defendant, 
verified  on  the  day  of  >  19     ?  and  the  notice  of  this 

motion,    dated    the    same    day    [with  proof  of  the  due  service 
thereof  upon  plaintiff's  attorney],  and  after  hearing,  [gic.]. 

Oedeebd,  that  the  defendant's  default  in  making  and  serving 
his  proposed  case  on  appeal  herein  be  and  the  same  is  hereby 
opened  [state  any  condition,  as;]  upon  payment  of  ten  dollars 
costs  to  the  plaintiff's  attorney  within  [five]  days  from  the  entry 
of  this  order;  upon  failure  to  pay  siich  costs  within  said  time, 
said  motion  be  and  the  same  is  hereby  denied.     It  is  further 

Okdeeed,  that  said  defendant  have   [twenty]   days  from  the 
day  of  ;  19     ,  within  which  to  make  and  serve  his 

case  on  appeal  herein  upon  payment  of  the  costs  as  aforesaid. 

Enter : 


35  Apply  to  court  below,  not  Appel-  child  v.   Rio  Grande,  etc.,  E.  Co.,  9 

late  Division.     Odell  r.  McGrath,   16  App.  Div.  406,  41  N.  Y.  Supp.  293; 

App.   Div.   103,  45  N.  Y.  Supp.   119;  Carr  v.  Butler,  32  Misc.  657,  67  N.  Y. 

Rothschild    v.    Eio    Grande,    etc.,    R.  Supp.  491. 

Co.,  9  App.  Div.  406,  41  N.  Y.  Supp.  The  affidavit  should  show  not  only 

293.  good  grounds  for  the  delay,  hut  also 

It   is    irregular    to    have    the    case  reasons   why   an   application  for  an 

signed  and  filed,  vphen  the  appellant  extension  of  time  before  default  was 

is  in  default ;  by  the  default  the  ap-  not  made.     Gamble  v.  Lennon,  9  App. 

pellant    is    deemed    by    law    to    have  Div.  407,  41  N.  Y.  Supp.  277. 
abandoned  making  a  case.    See  Roths- 
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FORM  No.  1663. 

Case  as  proposed  (with  or  without  exceptionsss)  after  trial  by   jury.37 

[Title  of  court  and  action,  giving  full  names  of  all  the  parties.] 

STATEMENT   EEQUIKED   BY  EtTLE   41.^* 

This  action  was  commenced  on  the  day  of  , 

19     ,  by  [service  of  summons  on  the  defendant] . 

The  complaint  was  served  on  the  ray  of  ,  19     . 

The  answer  was  served  on  the  day  of  ,  19     . 

[The  reply  was  served  on  the  day  of  ,  19     .  ] 

The  names  of  the  parties  are  given  in  full  above;  there 
has  been  no  change  in  the  parties  pending  the  suit  [except 
—  stating  what,  if  any,  and  date  of  change,  as  thus:  that 
M.  N.,  not  named  above,  was  originally  a  defendant,  but 
his  name  was  struck  out  on  the  trial  by  the  order  of  the 
court]. 

[Here  are  to  he  inserted  the  notice  of  appeal  and  judg- 
ment-roll, and  order  denying  motion  for  new  trial.'] 


9 

10 
11 
12 
13 


36  In  this  Form  the  paragraphs 
marked  with  a  *  at  the  beginning 
state  exceptions  and  matter  only 
necessary  therefor,  and  their  omission 
leaves  a  simple  "  case,"  without  ex- 
ceptions. 

The  case  must  be  printed  in  small 
pica;. it  is  a  violation  of  Court  Rule 
43  to  print  portions  of  the  ease  in 
italics,  and  the  court  may  decline  to 
receive  it.  Campbell  v.  Jughardt,  50 
App.  Div.  460,  64  N.  Y.  Supp.  198. 

37  N.  Y.  Code  Civ.  Pro.,  §§  997- 
1000.  The  Form  here  given  illus- 
trates a  case  containing  exceptions,  as 
proposed  by  defendant.  It  contains, 
therefore,  none  of  plaintiff's  excep- 
tions. Ordinarily  no  exceptions  taken 
by  the  prevailing  party  are  properly 
inserted.  See  note  53  to  Form  1664. 
The  party  proposing  it  is  not  bound 
to  insert  what  his  adversary  may  de- 
sire.   Lum  V.  Hoag,  30  Wis.  159. 

The  leading  distinction  between  a 
"case"  and  "exceptions,"  is  that  the 
case  is  understood  to  ,  present  for 
review  the  entire  evidence  and  pro- 
ceedings on  the  trial ;  while  the  excep- 
tions are  regarded  as  exhibiting  only 
so  much  of  the  evidence,  rulings,  ob- 
jections, etc.,  as  is  necessary  to  enable 
the  court  to  imderstand  the  excep- 
tions taken.  This  leads  to  some  im- 
portant consequences  in  the  deter- 
fflination  of  motions  made  for  new 
trial  according  as  they  are   founded 


on  a  case,  or  on  exceptions.  For  in- 
stance, a  new  trial  cannot  be  granted, 
on  exceptions,  upon  the  ground  that 
the  verdict  is  against  evidence;  for 
the  reason  that  the  court  cannot  see 
from  the  bill  of  exceptions  that  ade- 
quate evidence  was  not  given,  during 
the  trial,  to  sustain  the  verdict.  To 
raise  the  question  whether  the  ver- 
dict is  contrary  to  evidence,  the  mo- 
tion should  be  upon  a  case.  On  the 
other  hand,  although  a  particular  ex- 
ception may  appear  to  be  well  taken, 
and  the  court  would  feel  bound  to 
grant  a  new  trial  for  the  error  if  the 
motion  were  before  them  on  excep- 
tions merely;  yet  if  it  is  made  upon 
a  case,  they  will  sometimes  exercise 
discretion  to  examine  the  whole  case, 
and  if  it  appears  that  other  evidence 
was  given  which  prevents  any  possi- 
bility of  injui^y  or  injustice  from  the 
error  committed,  will  deny  the  new 
trial,  notwithstanding  the  error  of 
law.  Upon  these  and  analogous 
points,  consult  Cohen  v.  Mayor,  12 
N.  Y.  Supp.  270 ;  aiJ'd,  128  N.  Y.  594, 
21  Civ.  Pro.  124;  Kierans  v.  Wolff, 
10  N.  Y.  Supp.  79;  Tisdale  v.  D.  &  H. 
Canal  Co.,  116  N.  Y.  416;  Kley  v. 
Healey,  127  N.  Y.  555. 

3S  This  bta  tement  is  printed  at  the 
beginning,  immediately  after  the  in- 
dex, and  preceding  the  judgment-roll 
and  notice  of  appeal.  See  order  of 
printing  papers  on  appeal.  Form  1672. 
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1  case  and  exceptions. 

2  The  issues  in  this  action  duly  came  on  for  trial  before 

3  Hon.  J.  K.,  a  justice  of  this  court,  and  a  jury,  at  a  Trial 

4  Term  [Part  IV]  of  the  Supreme  Court  held  in  and  for  the 

5  county  of  [New  York],  on  the  day  of  ,  19    . 

6  Appeabances  : 

7  A.  T.,  Esq.,  for  plaintiff ; 

8  Z.  T.,  Esq.,  for  defendant. 

9  *  The  defendant  asked  a  postponement  of  the  trial  for 

10  the  term  [or,  until  the  day  of  ,  19     ]  on  the 

11  following  affida,vit    [inserting  if].^^     The  court  refused  to 

12  grant    a    postponement,     and    to    such    refusal    defendant 

13  excepted.*" 

14  A   jury  was   duly  called,    accepted  by  the  parties,  and 

15  sworn.*^ 

16  [If  tJie  case  is  to  he  used  before  judgment,  and  the  plead- 

17  ings  are  material,  add:  The  pleadings  form  a  part  of  this 

18  case  and  are  to  be  annexed.*^] 

19  Mr.  T.  opened  the  plaintiff's  case  to  the  jury.*^  t 

20  [State  any  preliminary  motions,  as:]   Defendant's  coim- 

21  sel  moved  to  dismiss  the  complaint  on  the  ground  that  it 

22  does  not  state  facts  sufficient  to  constitute  a  cause  of  action; 

23  motion  denied;  exception  to  defendant. 

24  Plaintiffs  coimsel  moved  to  amend  the  complaint  by  iu- 

25  serting:    [state   tohaf].     Motion   granted;   exception  to  de- 

26  fendant;     Defendant  thereupon  moved  for  an  adjournment 

27  on  ground  of  surprise  [present  any  testimony  hy  his  counsel 

28  thereonl  ;  motion  denied  ;  exception  to  defendant. 

29  The  plaintiff  then  called  as  a  witness  M.  N".,  who,  being 

30  duly  sworn,  testified  as  follows:    [state  in  narrative  form 

31  the  testimony  of  each  witness,  and  material  contents  of  each 

32  document;  as  thus:  (under  the  N.  Y.  rules  the  evidence  is 

39  If  oral  statements  were  made  by  the   notice   of  motion   for  new  trial 

counsel,   and  received  -without   objee-  should  be  expressed  as  made  on  the 

tion,   and   acted   upon   by   the   court,  pleadings  and  the  case.    If  the  ease  w 

they  may  properly  be  inserted;  made  to  be  used  after  judgment,  the 

4'oGaliaudet    v.    Steinmetz,    6   Abb.  pleadings   need   not  be   inserted,  for 

N.  C.  224.  they  will  be  annexed  as  part  of  the 

41  Exceptions  to  rulings  on  the  trial  judgment-roll. 

of  challenges   may  be   inserted,   with  43  As  to  exceptions  to  refusal  of  the 

the     facts     and     evidence     material.  right  to  open  and  close,  see  Abb.  Trial 

N.  Y.  Code  Civ.  Pro.,  §  1180.  Br.  for  Jury  Cases,  2nd  ed.,  p.  94. 

42  If  such  a  clause  be  not  inserted. 
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1  not  to  be  given  in  haec  verba  or  exhibits  printed  in  full,  ex- 

2  cept  as  directed  by  the  judge)*^'] 

3  Direct  examination  by  Mr.  T. : 

4  I  was  plaintiff's  clerk  and  salesman  during  tbe  year  19     , 

5  on  the         day  of  >  19     ,  defendant  came  to  plain- 

6  tiff's  store;  I  had  a  conversation  with  him.      He  asked  me 
7^  {and  so  on]. 

[When  a  ruling  on  evidence  is  to  be  reviewed,  present  question, 
ruling,  etc.,  as:'] 

Q.  In  whose  handwriting  is  plaintiff's  exhibit  1  ? 

Objected  to  as  incompetent  and  the  witness  not  shown  to  be 
qualified. 

Objection  overruled;  exception  to  defendant. 
A.  In  plaintiff's  handwriting. 

Defendant's  counsel  moves  to  strike  out  answer  on  same 
grounds ;  motion  denied  and  exception  to  defendant. 

Cross-examination  by  Mr.  Y. :    [continuirvg  in  same  marvner'] . 

Plaintiff's  counsel  offered  in  evidence  a  letter  written  by  de- 
fendant to  plaintiff  under  date  of  ,  admitting  the  debt 
and  promising  to  pay  it  if  plaintiff  would  "  give  him  a  little 
more  time  "  [or  insert  it  in  full  if  the  judge  so  direct]  .*^  Re- 
ceived without  objection  and  marked  plaintiff's  exhibit  10.  [If 
inserted  at  another  page,  say:  (see  page         hereof).]*^ 

<*N.  Y.  Gen.  Rule  No.  34;   Smith  tion  by  exhibit  number  is  not  enough. 

V.  N.  Y.  Central,  etc.,  R.  R.  Co.,  30  Leftwitch   v.    Lecanu,    4    Wall.    18.7; 

Hun,  144;  Shaw  v.  Bryant,  05  Hun,  s.  p..  West «?.  Milwaukee,  etc.,  Ry.  Co., 

n1,   19   N.   Y.    Supp.    618;    Donai   v.  56    Wis.    318;    14   N.   W.   Reo.   292; 

Lutjens,  20  Miac.  221,  45  N.  Y.  Supp.  Russell  v.  Ely,  2   Black.  575;""  Balti- 

364.  more,  etc.,  R.  R.  Co.  v.  Sixth  Presby. 

Instead  of  stating  the  evidence  the  Ch.,  91  U.  S.  127. 

parties  may,  with  the  approval  of  the  Olherwise  of  a   paper  certified  by 

judge,  agree  on  the  facts.    N.  Y.  Gen.  the   clerk   to   have   been   accidentally 

Rule  No.  32.    See  p.  1609  of  this  vol-  lost.    Carroll  v.  Peake,  1  Pet.  1«. 

ume.  Documentary     proofs     should     be 

45  Continue  the  numbering  of  the  carefully  examined  before  assenting 
lines  on  each  page  throughout,  so  that  to  substitute  a  statement  of  their  sup- 
each  copy  of  the  proposed  case  shall  posed  substance  in  lieu  of  the  instru- 
correspond  to  the  others.  ment  itself. 

*6  N.  Y.  Gen.  Rule  No.  34.     Apart  «  if  a  document  is  offered  and  re- 

from  such  a  rule,  an  exhibit  should  jected,    in    order   to    predicate    error 

be  given  in  full  or  referred  to  by  num-  upon   the   rejection   it  must   be  con- 

ber  or  letter,  and  annexed  at  the  end  tained    in   the   case,    or   its    contents 

of  the  narrative  of  the  case.     Corre-  stated   so  far   as   necessary  to   show 

spondence  between   such   a   document  materiality.      See   Be  Klyn  v.   Silver 

and  the  designation  of  a  document  in  Lake  Ice  Co.,   58   Super.  Ct.  501,   12 

the  case  without  positive   identiflca-  N.  Y.  Supp.  917;  aff'd,  128  N.  Y.  582;- 
115 


1826  Abbott's  pbactice  and  fobms. 

Plaintiff  Rests. 

*  Defendant  than  moved  for  a  nonsuit  on  the  following 
grounds:  [stating  each  ground  distinctly^.  The  court  denied 
the  motion,  and  defendant  excepted. 

Mr.  Y.  addressed  the  jury  on  behalf  of  the  defendant 
[State  the  evidence  in  the  same  manner']. 

Defendant  Rests. 

[Rebuttal,  if  any,  in  same  manner.] 
Testimony  Closed. 

Defendant's  counsel  renews  his  motion  to  dismiss  on  the  same 
grounds  stated  at  the  close  of  the  plaintiff's  case ;  motion  denied ; 
exception  to  defendant. 

*  Plaintiff's  counsel  in  summing  up  to  the  jury  was  allowed 
against  defendant's  objection  to  read  to  the  jury  the  following 
passage  from  [etc.],  and  defendant  excepted.*® 

The  court  charged  the  jury  as  follows:  [give  in  full,  unless 
local  rules  provide  other  wise. ]*^'^ 

[State  any  exceptions  taken  by  appellant  to  the  charge,  or  re- 
fusals to  charge.] 

[If  direction  to  render  verdict  for  a  party,  or  to  answer  special 
questions,  or  to  render  a  special  verdict,  was  given,  the  direction 
must  be  stated,  with  the  various  exceptions  taken  thereto  by  the 
appellant.] 

The  jury  retired  and  subsequently  [or,  by  direction  of  the 
court]  rendered  a  verdict  in  favor  of  [stating  it]. 

[Defendant's]  counsel  moved  to  set  aside  the  verdict  on  all  the 
grounds  stated  in  §  999  of  the  Code  of  Civil  Procedure;  motion 
denied;  exception  to  defendant.*® 

Carrauine  v.  Hotehkiss,  55  Super.  Ct.  33 ;  Flannery  v.  Van  Tassell,  9  N.  Y. 

190,  13  N.  Y.  St.  Rep.  295;  aff'd,  120  Supp.  871;  Hanna  v.  Maas,  122  U.  S. 

N.  Y.  608.  24. 

The   exhibits   in   possession   of   the  49  This  entry,   as  well  as  the  two 

respondent  must  be  delivered  to  ap-  subsequent  ones,  form  a  proper  part 

pellant,    or   copies    thereof   furnished  of  the  clerk's  record.     They  are  cus- 

him.     If  the  respondent  refuses  to  do  tomarily  reported  by  the  stenographer 

so,   the   court  may   grant   a   stay  of  and  form  part  of  his  minutes,  as  de- 

prooeedings.      See   McCready   v.   Lin-  livered  to  the  attorney  preparing  the 

denborn,    24    Misc.    606;    Morris    v.  proposed    case.      Probably    for    this 

Johephs,  1  City  Ct.  82.  reason  the   practice   is  invariable  to 

48  Lyons  v.  Erie  Ey.  Co.,  57  N.  Y.  present  these  entries  as  a  part  of  the 

489;  Klein  v.  Second  Ave.  R.  R.  Co.,  case.     Technically,  hovpever,  they  are 

53  N.  Y.  Super.  Ct.  531.  proceedings   subsequent  to  the  trial, 

48a  Marine    Bank    v.    Clements,    19  which   terminated   when   the  verdict 

N.  Y.  Super.  Ct.  166;  aff'd,  31  N.  Y.  was  rendered  and  entered.    A  formal 
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Plaintiff's  counsel  moved  for  an  extra  allowance  of  5  per  cent., 
to  which  defendant  objected;  motion  granted;  exception  to  de- 
fendant. 

Upon  defendant's  application  the  court  granted  sixty  days  from 
date  within  which  to  make  and  serve  his  case,  and  a  stay  of  pro- 
ceedings for  days*®*  after  service  of  a  copy  of  judgment  and 
notice  of  its  entry. 

The  foregoing  ease,  and  the  exhibits  annexed  thereto,  contain 
all  the  evidence  introduced  and  testimony  taken  on  the  trial  of 
this  action.®" 

FORM  No.  1663. 
Notice  of  pioposed  case.si 
[Eniiile,  unless  indorsed  on  the  case.] 

Please  take  notice,  that  the  within  is  a  copy  of  the  case  [^or^ 
exceptions — or,  case  and  exceptions]  proposed  on  behalf  of  the 
plaintiff  [or,  defendant]  herein. 

[Date.]  [Signature  and  office  address  of], 

[Address]  To  ,  Attorney  for 

Attorney  for 

FORM  No.  1664. 
Amendments  proposed  to  proposed  case.52 

[Title  of  court  and  action.] 

Please  take  notice,  that  the  [plaintiff]  proposes  the  following 
amendments  to  the  case  [or,  exceptions  —  or,  case  and  exceptions] 
proposed  on  behalf  of  the  [defendant]  : 

1st  amendment.  On  page  1,  line  Y,  strike  out  the  words 
[stating  what], 

order  denying  the  motion  for  a  new  securtiy    is   given.      Code    Civ.    Pro., 

trial  must  be  entered,  and  an  appeal  §  1351. 

taken  from  it  (usually  joined  with  bo  See  note  58  to  Form  1667. 
an  appeal  from  the  judgment)  ;  other-  Bl  Serve  within  thirty  days  after 
wise  the  Appellate  Division  will  not  receipt  of  copy  of  judgment  and  no- 
review  the  weight  of  evidence,  or  the  tice  of  entry,  or  if  motion  for  new- 
amount  of  the  verdict,  notwithstand-  trial  was  then  made  and  is  not  de- 
ing  the  entry  as  above  in  the  case.  cided,  within  thirty  days  after  notice 
See  Form  1645  and  notes.  of  decision.     Gen.  Rule  No.  32. 

An  objection  and  exception  is  treated  A   proposed    case    which    does    not 

as  sufficiently  raising  the  question  of  comply  with   either    Code   Civ.   Pro., 

the  propriety  of  the  extra  allowance  §  997,  or  with  Court  Rule  34,  is  prop- 

(see  Form   1685,  post,  under   Costs  erly  returned.   Zucker   v.  Blumenthal, 

AND  Allowance  ) .  58  iST.  Y.  Supp.  318. 

The  direction  as  to  time  to  make  a  62  Serve  within  ten  days  after  ser- 
case,  and  as  to  the  stay  of  proceed-  vice  of  proposed  ease.  N.  Y.  Gen. 
ings,  may  properly  be  made  the  sub-  Rule  No.  32.  Omission  to  propose 
jeet  of  an  order  by  the  careful  prac-  amendments  within  this  time  is 
titioner.  deemed  an  assent  to  the  case  as  pro- 
lan Not   over    thirty    days,    unless  posed.     Id.,  No.  33. 
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2d  amendment.  On  page  2,  strike  out  lines  2  and  3,  and 
substitute  as  follows  {^stating  what.'} 

3d  amendment.  On  page  3,  between  lines  4  and  5,  iasert 
"  The  plaintiff  objected  to  tbe  reception  of  any  evidence  of  pay- 
ment on  the  ground  that  payment  was  not  alleged  in  the  answer  " 
[etc.'^l 

[7/  in  any  instance  it  is  claimed  that  the  case  should  he 
made  to  conform  to  the  stenographer's  minutes,  refer  at  the  end 
of  the  amendment  to  the  page  of  the  minutes.}^ 

[Date,  signature,  addresses,  etc.,  as  in  last  Form,] 

FORM  No;  1665. 
Notice  of  settlement  of  case,  exceptions,  etcSB 

[Title  of  court  and  action.] 

Please  take  notice,   that  the  proposed  case   [or,  exceptions — 
or,  case  and  exceptions]  in  this  action,  together  with  the  proposed 


The  i^arty  successful  on  the  trial  is 
not  entitled  to  serve  a  proposed  case 
made  by  himself  as  a  substitute  for 
that  served  on  him.  He  must  present 
his  amendments  as  such,  with  refer- 
ences to  the  parts  of  the  case  served 
on  him  which  he  seeks  to  change  as 
indicated  in  this  Form.  Stuart  v. 
Binsse,  4  Bosw.  616;  Perkins  v.  Hill, 
56  N.  Y.  87. 

53  It  is  generally  supposed  that  no 
objection  or  exception  on  the  part  of 
the  successful  party  should  have  a 
place  in  the  appeal  book.  See  Dixon 
V.  James,  181  N.  Y.  129;  Matter  of 
Levy,  91  App.  Div.  483,  86  N.  Y. 
Supp.  862;  Naul  v.  Naul,  32  Misc. 
647,   06  N.  Y.   Supp.  447. 

This  is  true  only  so  far  as  the 
reason  goes,  viz.,  that  he  asks  no  re- 
lief as  respondent,  and  therefore  need 
not  assign  errors.  But  there  is  a 
class  of  objections  and  exceptions 
which  he  should  have  incorporated, 
viz.,  such  as  show  that  there  was  no 
waiver  on  his  part  of  objection  to 
offers  and  requests  on  the  adversary's 
part,  the  refusal  of  which  is  assigned 
as  error  by  the  adversary.  For  in- 
stance, if  the  plaintiff  asked  leave  to 
amend  a  variance,  and  the  defendant 
objected  and  interposed  an  affidavit  of 
surprise  and  prejudice,  and  the  court 
refused  leave,  and  the  plaintiff,  con- 
sequently failing,   appeals  and  relies 


on  the  refusal  as  error,  the  appellate 
court,  if  defendant's  objection  did 
not  appear  on  the  record,  might  as- 
sume that  no  objection  was  made. 
See,  for  an  instance,  Cass  v.  Higen- 
botam,  100  N.  Y.  248,  254. 

It  is  true  that  the  cases  in  which, 
if  ever,  an  appellate  court  can  justly 
proceed  under  such  an  assumption, 
are  very  rare,  but  it  is  so  frequently 
done  that  caution  requires  attention 
to  the  point  on  the  part  of  a  re- 
spondent. 

54  N.  Y.  Gen.  Rule  No.  32. 

55  Serve  within  four  days  from  the 
service  of  proposed  amendments; 
omission  to  do  so  is  an  assent  to  the 
amendments.  Gen.  Rule  No.  33.  The 
time  for  settlement  must  be  specified 
and  may  be  not  less  than  four,  nor 
more  than  ten  days  after  service  of 
the  notice.     N.  Y.  Gen.  Rule  No.  32. 

■  Before  submitting  the  case  and 
amendments  for  settlement  the  party 
proposing  the  case  must  mark  upon 
the  several  amendments,  "assented 
to,"  or,  "  objected  to."  This  enables 
the  judge,  in  settling  the  case,  to  dis- 
tinguish readily  those  as  to  which 
question  is  made. 

Produce  on  the  settlement  the 
stenographer's  minutes,  marked  at  the 
proper  place  with  references  to  the 
number  of  each  amendment  applicable. 
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amendments,  will  be  presented  for  settlement  to  the  Hon.  J.  K.^® 
[or,  R.  F.,  Esq.,  the  referee],  at  his  chambers  at  \_or,  at  his 

oflSce  at  ],  on  the  day  of  ,  19     ,  at 

o'clock         M. 

[Date,  signatures  and  addresses,  as  in  Form  1656.] 


FORM  No.  1666. 
Stipulation  regarding  exhibits. 

We  hereby  stipulate  that  the  following  constitute  the  material 
transcripts  from  the  exhibits  offered  in  evidence  on  the  trial 
hereof  by  either  party,  and  that  any  part  of  any  exhibit  or  docu- 
ment put  in  evidence  on  the  trial  hereof  which  has  not  been 
printed  may  be  referred  to,  and  used  on  the  argument  of  the 
appeal  herein,  and,  if  so  desired,  such  exhibit  or  document  may 
be  handed  to  the  court  on  the  argument  hereof. 

[Dated  ]  [Signatures  of  attorneys.] 


56  If  the  judge  is  gone  out  of  office 
it  is  still  to  be  settled  before  him. 
Harris  v.  Morange,  1  City  Ct.  221; 
B.  P.,  People  ex  rel.  Devlin  v.  Peabody, 
6  Abb.  Pr.  228.  If  he  is  deceased,  or 
under  disability,  apply  to  the  court. 
Morse  v.  Evans,  6  How.  Pr.  445 
(death  of  judge)  ;  Juliand  v.  Grant, 
34  How.  Pr.  132  (death  of  referee)  ; 
N.  Y.  Code  Civ.  Pro.,  §  997  (and  see 
Leonard  v.  Mulry,  93  N.  Y.  392,  as  to 
disability  of  referee).  Otherwise  in 
the  absence  of  statute. 

Settlement  may  be  compelled  by 
mandamus.  Ah  Lep  v.  Gong  Choy, 
13  Oreg.  429,  9  Pac.  Eep.  483;  State 
ex  rel.  Keane  v.  Murphy  (Nev.,  1885) , 
6  Pac.  Rep.  840 ;  Hearst  v.  Dennison, 
72  Cal:  227,  13  Pac.  Rep.  629 ;  People 
ex  rel.  Knapp  v.  Judges  of  Westches- 
ter, 4  Cow.  73 ;  People  ex  rel.  Adams 
f.  Baker,  14  Abb.  Pr.  19;  State  ex  rel. 
Otenberger  v.  Hawes,  13  Wkly.  L. 
Bui.  500.  But  the  mandamus  cannot 
direct  the  particular  mode  of  settle- 
Blent,  that  is  te  say,  the  contents  of 
the  ease.  Toner  v.  Mayor,  etc.,  of 
^few  York,  1  Abb.  N.  C.  302 ;  Canzi 
V.  Conner,  4  Abb.  N.  C.  148;  Scott  v. 
Morgan,  94  N.  Y.  508;  Gleason  V. 
Smith,  34  Hun,  547;  s.  p..  Ex  parte 
Morgan,  114  U.  S.  174. 

The  parties  cannot  stipulate  regard- 
ing the  ease  so  as  to  deprive  the  judge 


of  power  to  correct  it.  MoManus  v. 
Western  Ass.  Co.,  40  App.  Div.  86,  57 
N.  Y.  Supp.  559. 

The  remedy  for  a  judge's  refusal  to 
settle  correctly  is  to  move  on  affida- 
vits to  the  facts  occurring  at  the  trial, 
for  resettlement,  and  then  appeal 
from  the  order,  if  necessary.  See 
Form  1673  and  note. 

As  to  how  far  the  stenographer's 
minutes  control  (especially  when  con- 
flicting affidavits  are  submitted),  and 
the  general  principles  involved  in  set- 
tling a  case,  see  Ditmas  v.  McKane, 
87  App.  Div.  54,  83  N.  Y.  Supp.  1077; 
Foster  r.  Stand.  Nat.  Bank,  21  Mise. 
8,  46  N.  Y.  Supp.  839;  Grossman  v. 
Supreme  Lodge,  5  N.  Y.  Supp.  122, 
10  Civ.  Pro.  215 ;  Zimmer  v.  Met.  St. 
Ky.  Co.,  28  App.  Div.  504,  51  N.  Y. 
Supp.  247,  0  Anno.  Cas.  283. 

SVhere  the  stenographer's  minutes 
have  omitted  the  matter  desired  to 
have  inserted,  and  counsel  are  at  vari- 
ance as  to  what  occurred,  the  judge's 
recollection  will  be  controlling.  See 
Burke  v.  Baker,  104  App.  Div.  26,  93 
N.  Y.  Supp.  215. 

The  trial  judge  has  no  power  to 
permit  the  insertion  of  exceptions 
which  were  not  taken  at  the  time  of 
the  rulings.  Fifth  Ave.  Bank  v. 
Parker,  15  N.  Y.  Supp.  734. 
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FORM  No.  1667. 
Order  settling  case  and  directing  filing.ST 

It  is  hereby  ordered  that  the  foregoing  case  and  exceptions, 
•which  contains  all  the  evidence  introduced  on  the  trial  of  this 
action,^*  be  and  the  same  is  hereby  settled  as  the  case  and  excep- 
tions herein,  [and  the  foregoing  printed  copy  is  hereby  ordered  to 
be  filed  in  the  office  of  the  clerk  of  this  court  in  lieu  of  the  en- 
grossed copy  required  by  the  rules]. 

Dated  ,19     . 

\_Signature  of  judge,  and  initials  of  title.] 
We  hereby  consent  to  the  entry  of  the  foregoing  order. 

Attorney   for   plaintiff-appellant. 
Attorney  for  defendant-respondent. 


57  This  order  is  an  essential  part  of 
the  appeal  record.  Schoonmaker  v. 
Hilliard,  55  App.  Div.  140,  67  N.  Y. 
Supp.  160;  Dwight  v.  Elmira,  etc., 
K.  Co.,  8  N.  Y.  Supp.  789,  5  Silvern. 
596. 

An  error  in  the  ease  as  settled  may 
be  corrected,  even  though  the  cases  and 
briefs  have  been  printed  and  served. 
Deveny  c.  Head,  72  N.  Y.  Supp.  248. 
The  case  on  appeal  cannot  be  settled 
by  stipulation  so  as  to  dispense  with 
the  order  settling  it  and  the  signature 
of  tlie  judge.  Gregory  v.  Clark,  53 
App.  Div.  74,  65  N.  Y.  Supp.  687; 
Watson  V.  Duncan,  29  Misc.  447,  60 
N.  Y.  Supp.  755.  Of  course  where 
the  parties  have  stipulated  that  the 
■ease,  as  presented  by  the  appellant, 
may  be  settled,  a  judge  may  properly 
act  upon  it  and  sign  the  case  without 
examination;  but  he  is  not  obliged 
to  do  so,  or  to  settle  the. ease  as  pre- 
sented. McMauus  V.  Western  Ass. 
Co.,  40  App.  Div.  86,  57  N.  Y.  Supp. 
559 :  Wierichs  v.  Innis,  32  Misc.  462, 
66  X.  Y.  Supp.  553,  8  Anno.  Cas.  122 ; 
aff'd,  56  App.  Div.  625. 

5S  Without  such  a  statement  as  this, 
either  in  the  case,  or  in  the  order  set- 
tling the  ease,  any  objection  which 
requires  all  the  evidence,  such  as,  that 
the  findings  were  against  the  weight 
of  evidence,  will  not  be  reviewed. 
Porter  v.  Smith,  35  Hun,  118;  aff'd, 
107  N.  Y.  531. 

Wliere  the  character  of  the  appeal 
is  such  that  it  is  in  itself  notice  to 
the   respondent   that   questions   turn- 


ing upon  the  weight  of  evidence  will 
be  urged  upon  the  appellate  tribunal, 
the  Court  of  Appeals  has  held  that 
it  is  the  respondent's  duty  to  see  that 
all  the  evidence  is  contained  in  the 
case,  that  the  appellate  court  ia  to 
presume  that  the  case  contains  all 
the  evidence,  and  that  no  certificate 
is  necessary,  to  the  effect  that  the 
ease  contains  all  the  evidence.  Eosen- 
stein  V.  Fox,  150  N.  Y.  354  (holding 
no  certificate  necessary  when  the  ap- 
peal is  from  a  judgment  entered 
upon  a  verdict,  and  error  in  trial 
rulings  is  urged. 

Notwithstanding  this  decisioii 
(which  seems  incapable  of  being  dis- 
tinguished), the  following  cases  hold 
that  if  tliere  is  no  such  certificate  in 
the  case,  upon  an  appeal  from  a  judg- 
ment and  order  denying  a  new  trial, 
after  trial  iy  jury,  the  Appellate 
Di-\  ision  is  limited  to  a  review  of  the 
exceptions.  Ceballos  v.  Munson  SS. 
Line,  112  App.  Div.  352,  93  N.  Y. 
Supp.  464;  laquinto  T.  Bauer,  104 
App.  Div.  56,  93  N.  Y.  Supp.  388; 
German  v.  Brooklyn  Heights  R.  Co., 
107  App.  Div.  354,  95  N.  Y.  Supp. 
112;  Empire  Trust  Co.  t.  Devlin,  45 
Misc.  583,  90  N.  Y.  Snpp.  1066;  Greg- 
ory V.  Clark,  53  App.  Div.  74,  65 
N.  Y.  Supp.  687 ;  cases  in  Abb.  N.  Y. 
Cycl.  Dig.,  vol.  3,  pp.  13-15.  Contra, 
Hochberger  v.  Baum,  46  Misc.  425,  92 
N.  Y.  Supp.  244;  Gibson  r.  Met.  St. 
Ry.  Co.,  31  Misc.  391,  64  N.  Y.  Supp. 
390,  7  Anno.  Cas.  455.  A  review_  of 
the  weight  of  evidence,  and  a  setting 
aside   of  the  verdict,  appeals  to  the 
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FORM  No.  1668. 
Stipulation  waiving  certification.59 

Pursuant  to  section  3301  of  the  Code  of  Civil  Procedure,  it  is 
hereby  stipulated  that  the  foregoing  are  true  copies  of  the  [care- 
fully include  by  specific  mention  all  the  distinct  papers  which 
compose  this  record  before  the  appellate  court,  as;]  Notice  of  Ap- 
peal, Judgment  EoU,  Order  denying  New  Trial,  and  Case  and 
Exceptions,  in  this  action,  on  file  in  the  office  of  the  clerk  of  the 
county  of  ;  and  certification  thereof  by  said  clerk  is  hereby 

waived. 


[Date.] 


[Signatures  of  attorneys.] 


discretion  of  the  court,  to  some  ex- 
tent, and,  therefore,  the  above  rulings 
may  be  justified  on  the  ground  that 
the  Appellate  Division  will  not  exer- 
cise its  discretion  in  the  absence  of 
a  certificate. 

The  certificate  is  not  necessary 
upon  an  appeal  from  a  non-suit,  or 
the  direction  of  a  verdict.  Zimmer- 
man V.  Union  Ry.  Co.,  3  App.  Div. 
219,  38  N.  Y.  Supp.  362;  Brown  v. 
James,  2  App.  Div.  105,  37  N.  Y. 
Supp.  529. 

A  certificate  is  necessary  in  order 
to  review  the  inadequacy  or  excessive- 
ness  of  the  verdict.  Hunt  V.  Webber, 
22  App.  Div.  631,  48  N.  Y.  Supp.  24. 

Such  a  certificate  is  necessary  after 
trial  by  court  without  a  jury,  in  order 
that  the  facts  may  be  reviewed  on  an 
appeal  from  the  judgment.  Voss  v. 
Smith,  110  App.  Div.  104;  Gorham 
Mfff.  Co.  V.  Seale,  3  App.  Div.  515, 
3S  N.  Y.  Supp.  307;  Porter  v.  Smith, 
107  N.  Y.  531;  Aldridge  v.  Aldridge, 
120  N.  Y.  614. 

Necessary  after  trial  of  issues  of 
fact  before  referee.  Opperman  Brew- 
ing Co.  V.  Pearson,  67  App.  Div.  98, 
73  N.  y.  Supp.  541 ;  Spence  v.  Cham- 
bers, 39  Hun,  193. 

As  to  the  right  to  have  the  state- 
ment inserted,  see  Magnus  v.  Trischet, 
2  Abb.  Pr.  (N.  S.)  175. 
The  fact  may  be  stated  either  in 
the  body  of  the  case  or  in  the  certifi- 
cate of  the  judge.  Coleman  v.  Reier- 
son,  36  Minn.  222,  30  N.  W.  Rep. 
811.  Contra,  Lyon  r.  Davis,  111  Ind. 
384,  12  N.  E.  Rep.  714  (holding  that 
it  must  be  in  the  certificate  of  the 
judge).  And  this  statement  is  suffi- 
cient. Stair  V.  Richardson,  108  Ind. 
429,  9  N.  E.  Rep.  300. 

A  certificate  that  it   contains   the 


substance  of  all  the  evidence  is  of 
doubtful  efficacy.  Rolfe  v.  Dudley, 
58  Mich.  208,  24  N.  W.  Rep.  657.  It 
is  not  enough  to  say,  "  all  the  testi- 
mony." Koehler  v.  Hughes,  73  Hun, 
167,  25  N.  Y.  Supp.  1061;  McCarthy 
V.  Gallagher,  4  Misc.  188,  23  N.  Y. 
Supp.  884;  Randall  v.  N.  Y.  El.  R. 
Co.,  76  Hun,  427,  27  N.Y.  Supp.  1062; 
aff'd,  149  N.  Y.  211;  Grening  v.  Mal- 
com,  83  Hun,  9,  31  N.  Y.  Supp.  612; 
Central  Un.  Tel.  Co.  v.  State  (Ind., 
1887),  12  N.  E.  Rep.  136.  Doubted  in 
Hallenbeck  v.  Smith,  51  App.  Div. 
344,  64  ZSr.  Y.  Supp.  959;  Zimmerman 
V.  Un.  R.  Co.,  3  App.  Div.  219,  38 
N.  Y.  Supp.  362. 

A  regular  certificate  is  unavailing 
if  it  appears  from  the  body  of  the 
case  that  all  the  evidence  is  not  there. 
McNeely  v.  Holliday,  105  Ind.  324,  4 
N.  E.  Rep.  894;  Louisville,  etc.,  Ry. 
V.  Grantham,  104  Ind.  353.  s.  P., 
Dexter  v.  Adler,  76  Hun,  439,  27  N.  Y. 
Supp.  1131. 

An  affidavit  by  one  of  the  appel- 
lant's attorneys  that  the  case  contains 
all  the  evidence  is  wholly  ineffective. 
Gibson  Mfg.  Co.  v.  Seale,  3  App.  Div. 
515,  38  N.  Y.  Supp.  307. 

An  inadvertent  omission  of  the  cer- 
tificate may  be  corrected  by  amend- 
ment, even  after  the  case  has  been 
printed,  and  the  appeal  heard  at  Ap- 
pellate Division.  Barnard  v.  Gantz, 
69  Hun,  104,  23  N.  Y.  Supp.  260; 
Martin  v.  Baust,  23  App.  Div.  234, 
48  N.  Y.  Supp.  989.  The  application 
must,  of  course,  be  made  on  notice 
and  to   the  trial   judge. 

59  Either  this  stipulation,  or  the 
clerk's  certificate  as  in  following 
Form,  must  be  printed  in  the  case. 
Crawford  v.  Price,  22  N.  Y.  Supp. 
644,  51  St.  Rep..  927. 


1832        Abbott's  peactice*  and  poems. 

FORM  No.  1669. 
Clerk's  certificate. 

State  of  'New  York,  )  ^ 
County    of  S 

I,  M.  ]Sr.,  clerk  of  the  county  of  ,  and  clerk  of  the  Su- 

preme Court  of  said  state  for  said  county,  do  certify  that  I  have 
compared  the  foregoing  with  the  original  copies  of  [specify,  as 
in  preceding  form,  all  distinct  papers'\  on  file  in  my  office,  and 
that  the  same  are  correct  transcripts  thereof  and  of  the  whole  of 
such  originals. 

In  witness  whereof,  I  have  hereunto  subscribed  my  name  and 
affixed  my  official  seal  this  day  of  ,  19     . 

[Signature  and  title.] 

FORM  No.  1670. 
AfSdavit  of  no  opinion.so 

[Title  of  court  and  cause;  and  venue.'} 

A.  T.,  being  duly  sworn,  says  that  he  is  the  attorney  for  the 
plaintiff  herein ;  that  no  opinion  was  handed  down  by  Mr.  Justice 
J.  K.,  in  deciding  the  plaintiff's  motion  for  a  new  trial  upon  the 
minutes. 

[Jurat.]  [Signature.] 

FORM  No.  1671. 
Order  directing  filing  of  printed  record  at  Appellate  Division.si 

Pursuant  to  section  1353  of  the  Code  of  Civil  Procedure,  the 
foregoing  printed  record  constituting  the  case  and  exceptions  is  or- 
dered on  file  in  the  office  of  the  clerk  of  the  Appellate  Division  of 
the  Supreme  Court  for  the  [First]  Department. 

[Date.]  [Initials  of  judge  and  title.] 

We  consent  to  the  entry  of  the  foregoing  order. 

[Signatures  of  attorneys.] 

60  N.  Y.  Gen.  Rule  No.  32.  prepared    and    settled.      Odendall  v. 

61  This  order  is  necessary  whenever  Haebler.  91  App.  Div.  372,  86  N.  "■ 
the   appeal  is   founded  upon  a   case     Supp.  599. 
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FORM  No.  1672. 

Order  in  which  papers  on  appeal,  from  judgment   after  verdict   and  order 
denying  new  trial,  may  be  printed.62 

(1)  Index  ;«3 

(2)  Statement  under  Eule  41;*^ 

(3)  E"otice  of  Appeal ;® 

(4)  Judgment-Eoll;^'' 

(5)  Order  denying  motion  for  new  trial;*'' 

(6)  Case  and  Exceptions  f^ 

(7)  Order  settling  case  and  ordering  it  filed;®® 

(8)  Stipulation  -waiving  certification;™ 
[Or,  Clerk's  certificate:]'^^ 

(9)  Order  filing  case  at  Appellate  Division;''^ 

(10)     Opinion  of  judge  [Or,  Affidavit  of  no  opinion.]''* 

FORM  No.  1673. 
Notice  of  motion  to  resettle  case  on  appeal.74 

[Title  of  court  and  cause.] 

Please  take  notice  that  upon  the  annexed  affidavit  of  A.  T., 
verified  the  day  of  ,  19     ,  the  undersigned  will  move 

this  court  at  a  Special  Term  [Part  I  thereof]  to  be  held  at  the 

(i^Aa  prescribed,  in  part,  by  Brady  partment.     In  the  second  department, 

i;.  Powers,  105  App.  Div.  476,  94  N.  Y.  see  Sieldes  v.  Kling,  32  Misc.  165,  65 

Supp.  259.  N.  Y.  Supp.  513,  7  Anno.  Cas.  492. 

This  order  of  presentation  is  sub-  6'^  Form  No.   1645. 

stantially  followed  on  appeal  from  a  68  Form  No.   1662. 

judgment  entered  on  the  decision  of  63  Form  No.   1667. 

the  court  or  referee.    The  exceptions  70  Form  No.   1668. 

to  the    decision,    however,    may    not  71  Form  No.   1669. 

form  a  part  of  the  judgment-roll  as  T2  Form  No.   1671. 

filed;    if    not,    the     exceptions     are  73  Form   No.   1670. 

printed  immediately  after   the   judg-  '*  If  either  party  feels  aggrieved  at 

ment.    On  such  an  appeal,  too,  there  the  way  in  which  the  case  has  been 

will  be  no  order  denying  motion  for  settled  by  the  trial  justice,  the  usual 

new  trial.  method  is  to  move  for  a  re-settlement 

for  directions  as  to  size  of  page,  upon  affidavits.     An  appeal  lies  from 

margin,  type,  folioing,  etc.,  see  Gen.  the    order    made    upon    this    motion. 

Rule  No.  43.  Zimmer  v.  Met.  St.  Ry.  Co.,  28  App. 

83  Court  Rule  No.  43.  The  index  Div.  504,  51  N.  Y.  Supp.  504,  5  Anno, 
of  exhibits  must  concisely  indicate  Cas.  283;  N.  Y.  Rubber  Co.  v.  Roth- 
tlio  contents  or  nature  of  each.     See  ery,  112  N.  Y.  592. 

Foster  v.  Bookwalter,   78   Hun,   352,  The    motion    must,    of    course,    be 

29  N.  Y.  Supp.  116;  Reid  v.  Mayor,  heard  and  decided  by  the  justice  who 

21  N.  Y.  Supp.  719,  50  St.  Rep.  758.  presided  at  the  trial.    The  practice  in 

84  See  Form  No.  1662.  New  York  county  will  be  to  move  at 

85  See  Forma  under  Chapter  XV,  Special  Term,  Part  I,  and  have  the 
post,  Appeals.  motion  referred  to  the  presiding  jus- 

88  The  full  title  as  appears  in  each  tiee.  Henry  v.  Interurban  St.  Ry.  Co., 
separate  paper  and  full  form  of  veri-  115  App.  Div.  352.  If  tried  before  a 
fication  are  required  in  the  first  de- 
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County  Court  House  in  the  Borough  of  Manhattan,  County  of 
Xew  York,  on  the  day  of  ,  19     ,  at  10:30  o'clock  in  the 

forencon  thereof,  or  as  soon  thereafter  as  counsel  can  be  heard 
for  a  resettlement  of  the  case  on  appeal  herein,  as  heretofore 
settled  by  Mr.  Justice  J.  K.,  and  ordered  on  file,  in  the  following 
particulars:  [set  forth  in  detail,  and  with  references  to  page 
and  line  of  case,  each  proposed  amendment jI  and  for  such  other 
and  further  relief  as  may  be  just. 


SECTION  V. 
Costs;  and  Judgment. 


FOEMS. 

1674.  Order  for  judgment,  after  direc-       1695. 

tion   at   trial   that   cause   be 

reserved  for  further  consider-  1696, 

ation.  1697. 

1675.  —    compelling    entry    of    judg-  1698. 

ment. 

1676.  Certificate    by    judge,    of    fact 

necessary  to  give  costs. 
1677-1681.  Statements  suitable  to  in-       1699. 
sert  in  foregoing  Form. 

1682.  Notice  of  motion    (or  order  to 

show  cause)   for  costs  or  for      1700. 
an  allowance. 

1683.  Eeferee's  certificate  upon  appli-      1701. 

cation  to  court  for  extra  al- 
lowance. 1702. 

1684.  Attorney's  aflBdavit  upon  appli- 

cation to  court  for  extra  al-  1703. 

lowance  after  trial  by  referee.  1704- 
10S5.  Order  for  extra  allowance. 

1686.  —  allowing  costs  in  judgment  1720. 

against  executor,   etc.,  to  be 

paid  out  of  the  estate.  1721. 

1687.  —  — ■  —  to   be   charged  upon 

him  personally.  1722. 

1688.  Statement    of    costs    and    dis- 

bursements —  for     entering      1723. 
judgment. 

1689.  Affidavit      to      disbursements;       1724. 

written  under  bill  of  costs. 

1690.  Affidavit  to  witness  fees.  1725. 

1691.  Eeferee's    affidavit    as   to    time 

spent.  1726. 

1692.  Notice  of  taxation  of  costs. 

1093.  Objections  to  taxation.  1727. 

1694.  Notice  of  readjustment  of  costs. 


Notice  of  motion  for  retaxation 
of  costs. 

Order  on  motion  for  retaxation. 

Judgment  on  inquest. 

Findings  of  trial  judge,  after 
inquest  taken  upon  defend- 
ant's default  at  call  of  cal- 
endar. 

Judgment  by  defendant's  de- 
fault when  cause  is  reached 
on  the  calendar. 

— ■  on  dismissal  of  complaint  for 
plaintiff's  failure  to  appear. 

Motion  to  vacate  judgment 
taken  by  default. 

Judgment  on  nonsuit  or  dis- 
missal of  complaint  at  trial. 

• —  on  verdict  —  common  Form. 
•1719.  Recitals  suitable  to  insert 
in  foregoing  Form. 

Judgment  for  double  or  treble 
damages. 

—  in  favor  of  plaintiff  against 
a  part  of  the  defendants. 

of  part  of  the  plaintiffs 

against  all  the  defendants. 

—  against  a  part  of  the  de- 
fendants. 

—  awarding  money  previously 
paid  into  court. 

—  against  a  joint  debtor  not 
served  in  a  previous  action. 

—  where  plaintiff's  recovery  en- 
titled defendant  to  costs._ 

—  where  defendant  is  entitled 
to  costs  by  reason  of  offer  not 
accepted. 


referee,  apply  at  Special  Term  to  have 
the  case  sent  back  to  referee  for  re- 
settlement. Rose  V.  Ina;ersoll,  35 
App.  Div.  379,  54  N.  Y.  'Supp.  827. 


An  order  denying  a  re-settlement,  or 
refusing  to  re-settle  a  case,  is  appeal- 
able.    Code  Civ.  Pro.,  §  1347,  subd.  1. 
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FORM  No.  1674. 

Order  for  judgment,  after  direction  at  trial  that  cause  be  reserved  for  further 

consideration.  75 

At  a  Trial   Term    [etc.,  as  in 
Form  820,  p.  1174]. 
[Title  of  adion.l 

[Becitals  as  in  Form  1701  to  the  |,  continuing  as  thus:]  and 
the  cause  having  been  reserved  by  the  court  for  further  considera- 
tion, now,  after  hearing  A.  T.,  of  counsel  for  plaintiff,  and  T. 
Z.,  of  counsel  for  defendant;  and  due  deliberation  having  been 
had  thereon:  Now,  on  motion  of  [etc.~\  : 

Oedeeed  [that  the  sum  found  by  direction  of  the  court  be 
and  the  same  is  hereby  reduced  to  dollars,'^"  and],  that  the 

plaintiff  have  judment  for  the  sum  of  dollars  damages,  with 

costs  to  be  taxed  [may  add  direction  for  allowance,  and  for  stay, 
etc.,  as  in  other  Formsl . 

FORM  No.  1675. 
Order  compelling  entry  of  judgment.77 

[Title  (court  order)  and  recitals — see  Form  820,  p.  1174 — and 
may  state  relief  thus:]  that  unless  judgment  be  entered  by  the 
[plaintiff]  within  [ten]  days  after  the  service  of  this  order  upon 
his  attorney,  the  [defendant]  have  leave  to  enter  judgment  in 
conformity  to  [the  aforesaid  order  of  the  Appellate  Division  of 
this  court,  dated  the  day  of  ,19     — without  costs.'^®] 


75  Sustained  by  Shellington  v.  How-  tion   is  given  by  the  court,   or   it  is 

land,  53  N.  Y.  371,  aff'g  67  Barb.  14.  otherwise      specially     prescribed     by 

That  was   under    Code   Pro.,    §    264,  law." 

which  provided  that  on  a  verdict  the  Whether  the  former  practice  is  reg- 

elerk   should   enter    in    the    minutes,  ular  now,   see  Develin  v.   Cooper,   84 

*    *    *     "either  the  judgment  ren-  N.  Y.  410. 

dered  thereon,  or  an  order  that  the  '  78Gumb    v.    Twenty-third    St.    Ey. 

cause  be  reserved   for    argument   or  Co.,  58  N.  Y.  Super.  Ct.  559,  9  N.  Y. 

further  consideration."  Supp.  316. 

Code  Civ.  Pro.,  §  1189,  substituting  77  Sustained  in  Wilson  v.  Simpson, 
the  following  provision:  That  the  84  N.  Y.  674.  Or,  the  order  may  be 
clerk  is  to  enter  in  the  minutes  *  *  "  absolute  that  the  party  moved  against 
"the  direction,  if  any,  which  the  enter  judgment,  as  thus :  "That  plain- 
court  gives,  with  respect  to  the  sub-  tiff  forthwith  perfect  and  enter  judg- 
sequent  proceedings.  Upon  the  appli-  ment  herein  upon  the  verdict."  Skin- 
cation  of  the  party  in  whose  favor  a  ner  r.  Quin,  43  N.  Y.  (Hand)  99. 
general  verdict  is  rendered,  the  clerk  78  Ballon  v.  Chicago  &  Northw.  R. 
must  enter  judgment,  in  conformity  E.  Co.,  53  Wis.  150;  abst.  s.  c,  12 
■  to  the  verdict,  unless  a  different  direc-  Repr.  736. 
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FORM  No.  1676. 
Certificate  by  judge,  of  fact  necessary  to  give  costs.79 

[Title  of  action.] 

I,  the  undersigned  J.  K.,  the  justice  presiding  at  the  trial  of 
this  action  [or,  referee  before  -whom  this  cause  was  tried,  hereby 
certify  [state  fact  as  in  Forms  1677  to  1681  (below)]. 

[Date.]  [Signature  and  title  of  justice.] 

FoEMS  Nos.  1677-1681  — STATEMENTS  SUITABLE  TO  INSERT  IN  FORE- 
GOING FORM. 

FORM  No.  1677. 

Title  to   real  property  was  in  question.80 

That  the  title  to  real  property  came  in  question  on  said  trial. 

FORM  No.  1678. 
That  causes  of  action  separate  in  form  were  substantially  the  same.si 

That  upon  the  issues  raised  by  the  answer  to  the  [first  and 
second]  alleged  causes  of  action  stated  in  the  complaint,  the  sub- 
stantial cause  of  action  upon  the  trial  was  the  same  upon  each 
issue. 


T9  Sustained  in  Clarke  v.  Tunnicliff,  Supp.  530,  56  N.  Y.  Super.  Ct.  521,  17 

38  N.  Y.  58,  4  Abb.  Pr.   {N.  S.)   451  Civ.  Pro.  Rep.  145. 
(school  trustee  case).  SON.  Y.  Code  Civ.  Pro.,  §  3235. 

The  certificate  may  be  made  b.ef ore  81  Necessary   ( if  defendant  recovers 

or  after  verdict,   decision,  or  report.  as    to    one    and    plaintiff   as   to   the 

N.  Y.  Code  Civ.  Pro.,  §  3248;  Brain-  other),  in  order  to  entitle  defendant 

erd  V.  DeGraef,  29  Misc.  560,  61  N.  Y.  to  costs,  to  set  off  against  plaintiff. 

Supp.  953.  N.  Y.  Code  Civ.  Pro.,  §  3234.    Com- 

If   made   by   a   referee,   it   will   be  pare  Reed  v.  Batten,  22  Abb.  N.  C.  69, 

entitled  in  the  court  and  cause.  6  N.  Y.  Supp.  708,  17  Civ.  Pro.  Rep. 

If  improperly  granted,  a  motion  to  272;  Barlow  v.  Barlow,  35  Hun,  50; 

set  aside  will  lie,  but  no  appeal  can  Ackermau    v.    De    Lude,    36   id.   44; 

be  taken  from  the  certifieate,  and  it  Blashfield   v.   Blashfield,  41   id.  249; 

is    conclusive    upon   the    taxation   of  Fisher  v.  Dougherty,  42  id.  167;  Law 

costs.      Cooley  v.  Cummings,  4  N.  Y.  v.   McDonald,    9   id.   23;    Watson  v. 

Gardner,  50  N.  Y.  671. 
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FORM  No.  1679. 

Executor  or  administrator  unreasonably  resisted  or  refused  to  refer.82 

That  tlie  demand  on  which  the  plaintiff  recovered  herein^ 
was  duly  presented  to  the  defendant  as  executor  [or,  adminis- 
trator] within  the  time  limited®*  by  a  notice,  published  as  pre- 
scribed by  law,  requiring  creditors  to  present  their  claims  [or, 
although  no  notice  to  present  claims  was  published  as  prescribed 
by  law*^],  and  that  the  payment  thereof  was  unreasonably  re- 
sisted or  neglected  [or,  and  that  the  defendant  did  not  file  the  con- 
sent provided  in  section  1822  of  the  Code  of  Civil  Procedure  at 
least  ten  days  before  the  expiration  of  six  months  from  the  rejec- 
tion of  said  claim.®^] 

FORM  No.  1680. 

School  officer  or  supervisor's  acts,  in  good  faith,  where  questions  might  have 
been  settled  by  State  Superintendent.87 

That  it  appeared  on  the  trial  of  this  cause,  that  the  defendant 
acted  in  good  faith  in  his  proceedings  as  trustee  of  School  Dis- 
trict ISTo.  ,  in  [or,  as  supervisor  of]  the  town  of  ,  for 
which  this  action  was  brought. 

82N.Y.  Code  Civ.  Pro.,  §  1836.   See,  Div.   590,   77  N.  Y.   Supp.   39.      But 

also.  Form  of  order  to   same   effect,  disbursements  can  be.      Lounsbury  v. 

No.  1558,  post.    It  is  not  the  practice  Sherwood,  53  App.  Div.  318,  65  N.  Y. 

to  submit  this  question  to  the  jury.  Supp.  676. 

Facts  not  in  evidence  on  the  trial  may  83  Beeoher  v.   Duel,   14  Wkly.   Dig. 

be  shown  to  the  judge  by  affidavits.  109.      Compare  Darling  v.  Halsey,  2 

It  is  not  necessary  to  certify  the  evi-  Abb.  N.  C.  105. 

dence.     Ely  v.  Taylor,  42  Hun,  205 ;  84  Nichols  v.  Maloughney,   85   App. 

app,  dism'd,  106  N.  Y.  666.  Div.  1,  82  K  Y.  Supp.  949;  Clarkson 

The  propriety  of  the  referee's  cer-  v.  Root,   18  Abb.  N.  C.  462. 

tifieate  cannot  be  reviewed  at  Special  85  Field  v.  Field,  77  N.  Y.  294;  Hor- 

Term,  but  only  upon  an  appeal  from  ton  v.  Brown,  29  Hun,  654;   Brinker 

the  judgment.     Domeyer  v.  Hoes,  99  v.  Loomis,  43  id.  247. 

App.  Div.  294,  90  N.  Y.  Supp.  1074.  .  86  Code  Civ.  Pro.,  §  1836,  as  amended 

The  certificate  is  as  to  the  fact  of  in  1897.  Either  unreasonable  resist- 
.  Dreasonable  resistance ;  the  costs  fol-  ance  or  neglect,  or  failure  to  file  con- 
low  as  of  right.  Brainerd  v.  DeGraef,  sent,  is  sufficient.  Paney  v.  Mills- 
29  Misc.  560,  61  N.  Y.  Supp.  953.  paugh,   95   App.   Div.   208,   88  N.  Y. 

Such  certificate  may  be  given  after  Supp.  565;  Ballantyne  v.  Steenwerth, 

the   report   has    been    delivered    and  79  App.  Div.  632,  80  N.  Y.  Supp.  37. 

filed.     Id.  87  Sustained  in  Clark  v.  Tunnicliflf, 

Without  a,  certificate  no  costs  can  38  N.  Y.  58,  4  Abb.  Pr.   (N.  S.)  451; 

be  awarded.    Germ.-Am.  .Prov.  Co.  v.  N.  Y.  Code  Civ.  Pro.,  §  3244. 
Garrone,  73  App.  Div.  409,  77  N.  Y. 
Supp.  134;  Darde  v.  Conklin,  73  App. 
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FORM  No.  1681. 
OfiScial  act,88   etc.,  as  a  ground  for  increased  costs. 

That  it  appeared  on  the  said  trial  that  the  defendant  was  a 
public  officer,  appointed  under  the  authority  of  the  State,  and  this 
action  was  brought  by  reason  of  an  act  done  by  him  by  virtue  of 
his  office  [or,  an  alleged  omission  by  him  to  do  an  act  which  it 
was  his  official  duty  to  perform]. 

FORM  No.  1682. 
Notice  of  motion  (or  order  to  show  cause)  for  costs,89  or  for  an  allowance. 

\_As  in  Form  815,  p.  1171,  mentioning  the  pleadings,  minutes  or 
other  record  of  the  proceedings,  referee's  report,  if  any,  etc.,  and 
any  affidavits  served;  and  moving  before  the  Special  Term,  and 
stating  relief,  as  thv^:^ 

For  a  separate  hill  of  costs:']  for  an  order  [or,  why  an  order 
should  not  be  made]  directing  the  clerk  to  tax  a  separate  bill  of 
costs  herein  for  the  defendant  W.  X.  against  the  plaintiff. 

For  an  allowance:^"]  for  an  order  \_or,  why  an  order  should 
not  be  made]  granting  the  plaintiff  \_or,  defendant]  an  extra 
allowance  [if  the  motion  is  not  founded  on  a  money  verdict,  may 
add:  upon  the  value  of  the  subject-matter  involved  in  this  action 
—  or  indicate  it  more  closely'].^^ 

88  N.  Y.  Code  Civ.  Pro.,  §  3258.  ing  the  trial.  Mantner  v.  Pike,  32 
These  facts,  however,  usually  appear  Misc.  500,  65  N.  Y.  Supp.  563.  Corn- 
by  the  record,  and  if  so,  a,  certificate  pare  Woodruff  v.  N.  Y.,  etc.,  E.  E. 
is  unnecessary.  Smith  v.  Cooper,  30  Co.,  10  N.  Y.  Supp.  305,  31  St.  Eep.  7. 
Hun,  395.  91  If  a  pecuniary  value  upon  which 

89  Costs  are  not  allowed,  of  course,  to  compute  the  allowance  did  not  ap- 
to  a  defendant  succeeding  on  a  plea  pear  on  the  trial,  it  may  be  shown 
of  infancy  (Yamato  Trading  Co.  v.  by  affidavits  (Hayden  v.  Matthews,  4 
Hoexter,  44  Hun,  491),  nor  to  a  App.  Div.  338,  38  N.  Y.  Supp.  905; 
plaintiff  succeeding  in  some  actions  aff'd,  158  N.  Y.  735;  and  see  cases  in 
against  savings  banks,  but  are  in  the  notes  to  Form  1085;  but  when  aiTi- 
discretion  of  the  court.  N.  Y.  Bank-  davits  are  thus  necessary,  it  is  usu- 
ing  Law  (L.  1892,  chap.  689),  §  115.  ally  better  to  require  the  applicant  to 

90  Move  before  final  costs  are  ad-  inove  on  notice.  The  clerk  cannot 
justed.  N.  Y.  Gen.  Rule  No.  45.  The  take  proof  of  the  value.  Newton  v. 
court  may  open  a  taxation  of  costs  in  Reid,  24  Wkly.  Dig.  472  . 

order  that  the  motion  for  an  allow-  If    the    motion    is   made   before   a 

ance  may  be  made.     Thompson  v.  St.  iudge  who  did  not  hear  the  cause,  the 

Nich.   Bank,   54   Hun,   393,   7   N.   Y.  affidavit   should   state  the  nature  of 

Supp.  491.    If  the  application  is  made  action;   and  of  the  defense;  and  the 

at  the  trial  in  the  presence  of  the  ad-  number    of    sessions    and    length    of 

verse    party,    previous   notice    is    not  trial,  as  well  as  the  proceedings  ren- 

necessary.      Otherwise  on  an  inquest  dering  the  cause  difficult  and  extra- 

or  default.  ordinary  and  the  difficulty  of  the  ques- 

Notice  was  held  unnecessary  where  tions  of  law.    See  Wilber  v.  Williams, 

the  application  was  made  to  the  Judge  4  App.  Div.  444,  38  N.  Y.  Supp.  893. 

who  tried  the  ease,  on  the  day  follow-  Notice  for  hearing  at  a  court  held 
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FORM  No.  1683. 
Referee's  certificate  upon  application  to  court  for  extra  allowance. 

[Title  of  court  and  cavse.] 

This  is  to  oektify  that  the  above  entitled  action  required  a 
long  and  tedious  examination  of  many  accounts,  vouchers,  letters, 
correspondence,  and  other  data,  extending  over  many  years,  and 
was  complicated  by  the  fact  that  most  of  the  transactions  occurred 
fifteen  to  seventeen  years  ago,^^  and  was  difficult  and  extra- 
ordinary within  the  meaning  of  section  3253,  and  that  an  extra 
allowance  in  the  full  amount  would  be  reasonable  under  the  cir- 
cumstances of  this  case. 

Dated,  ,  19     . 

ISignaiurel  , 

Eeferee. 
FORM  No.  1684. 

Attorney's  afSdavit  upon  application  to  court  for  extra  allowance  after  trial 

by  referee.93         ^ 

[After  briefly  detailing  the  history  of  the  action  up  to  the  he- 
ginning  of  the  hearings,  may  continue  somewhat  as  follows:^ 
The  first  session  before  the  referee  was  held  ,  19      ;  the 

cause  was  finally  submitted  to  him  ,19     ,  the  hearings 

having  continued  over  [a  year].  Some  [six  hundred  and 
eleven]  pages  of  testimony  were  taken,  while  the  number  of  ex- 
hibits introduced  by  both  sides  ran  into  the  [hundreds].  On 
final  summing  up,  deponent  found  it  necessary  to  submit  to  the 
referee  a  brief  covering  some  [seventy-nine]  type-written  pages. 

The  referee  has  found  in  defendant's  favor  upon  every  joint, 
ordering  judgment  for  the  defendant  on  the  merits. 

There  are  various  features  of  this  action  which,  in  deponent's 
opinion,  show  it  to  be  "  difficult  and  extraordinary  "  within  the 
meaning  of  the  Code :  the  enormous  siim  of  money  sought  to  be 
recovered;  the  delay  of  over  fourteen  years  which  plaintiffs  per- 
mitted to  intervene  before  proceeding  to  trial,  and  which  cer- 
tainly resulted  in  the  defendant  having  "  trouble  wath  reference 
to  making  the  necessary  proof"  (to  quote  Haight,  J.,  in  the 
latest  case  in  the  Court  of  Appeals,  178  E".  T.  at  p.  410)  regard- 
by  the  judge  who  tried  the  cause  cation  with  equal  knowledge.  Wilber 
(Toch  V.  Toch,  9  App.  Div.  501,  41  v.  Williams,  4  App.  Div.  444,  38  N.  Y. 
N.  Y.  Supp.  353 ;  Lottimer  v.  Liver-       Supp.  893. 

more,  6  Daly,  501),  unless  he  is  not  92  See  Standard  Trust  Co.  v.  N.  Y. 

within  the  district,  etc.  Hun  v.  Sal-  C.  &  H.  R.  R.  R.  Co.,  178  N.  Y.  407, 
ter,  92  N.  Y.  651.    This  is  a  rule  of       at  p.  410. 

practice,  merely,  and  is  waived  if  not  93  From    an    unreported    precedent, 

assorted  (Wiley  v.  L.  I.  R.  R.  Co.,  88       where  an  allowance  of  the  statutory 
Hun,  177,  34  N.  Y.  Supp.  415)  ;  and      limit  was  made.     See  note  95  to  next 
will  not  be  insisted  upon  when  an-      Form, 
other  judge  can  pass  upon  the  appli- 
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ing  transaetious  which  had  occurred  seventeen  years  before  the 
trial ;  the  extraordinary  number  of  exhibits,  numbering  hundreds 
out  of  which  the  merits  of  the  case  had  to  be  developed;  a  trial 
lasting  some  seventeen  days,  most  of  the  sittings  continuing  dur- 
ing both  morning  and  afternoon. 

The  certificate  of  the  referee  is  presented  herewith,  and  de- 
ponent unites  with  him  in  representing  to  this  court  that  an  allow- 
ance of  the  full  statutory  amount  should  be  made. 

[Jurat.'] 

FORM  No.  1685. 
Order  for  extra  allowance  (in  addition  to  costs).9* 

[Title  {court  order)  and  recitals;  see  Form  820,  p.  1174.] 

[Reciting:  and  it  appearing  that  the  case  was  difficult  and  ex- 
traordinary ;®^] 


94  A  separate  formal  order  is  not 
necessary,  when  the  allowance  is  made 
as  a  part  of  the  proceedings  at  the 
trial,  or  by  a  direction  contained  in 
the  decision.  See  Gurney  v.  Union 
Transfer,  etc.,  Co.,  8  N.  Y.  Supp.  549, 
57  N.  Y.  Super.  Ct.  444;  aff'd,  130 
N.  Y.  660;  Harris  v.  Bait.  Machine, 
etc.,  Co.,  112  App.  Div.  3S9,  9S  N.  Y. 
Supp.  440. 

In  the  absence  of  an  objection  to  an 
allowance,  and  an  exception,  when 
granted  on  the  trial,  the  Appellate 
Division  will  not  interfere.  Schiff  v. 
Tamor,  104  App.  Div.  42,  93  N.  Y. 
Supn.  853;  Sheridan  v.  Inter.  R.  T. 
Co.,  101  App.  Div.  534,  91  N.  Y.  Supp. 
1052. 

95  As  to  when  a  case  is  or  is  not 
difficult  and  extraordinary  within  the 
rule,  see  Standard  Trust  Co.  v.  N.  Y. 
Central,  etc.,  R.  E.  Co.,  178  N.  Y.  407 
(negligence)  ;   Frey  v.  X.  Y.  Central, 

etc.,  R.  Co.,  lis  App.  Div.  623  (com- 
mon carrier)  ;  AValker  v.  Kewton 
Falls  Paper  Co.,  Ill  App.  Div.  19,  97 
N.  Y.  Supp.  521    (negligence). 

Difficult  questions  ot  fact  may  ren- 
der a  case  "  difficult  and  extraordi- 
nary "  within  the  statute.  Am.  Fruit 
Product  Co.  V.  Ward,  113  App.  Div. 
319. 

The  question  whether  the  court  has 
jurisdiction  to  make  an  allowance  is 
appealable  to  the  Court  of  Appeals. 
Hitching  v.  Brown,  180  N.  Y.  425. 

The  following  cases  consider  the 
subject  matter  involved,  as  affecting 
the  right  to  or  the  basis  of  computa- 


tion of  an  allowance :  Slater  «.  Slater, 
99  App.  Div.  460,  91  N.  Y.  Supp.  269 
(partnership  accounting)  ;  Kitching 
V.  Brown,  180  N.  Y.  425  (to  enjoin 
breach  of  covenant)  ;  Brown  v.  Retsof 
Mining  Co.,  109  App.  Div.  150,  95 
N.  Y.  Supp.  815  (commissions); 
Wright  V.  Fulling,  104  App.  Div.  49, 
93  N.  Y.  Supp.  228  {id.);  Beebe  v. 
Mead,  101  App.  Div.  500,  92  N.  Y. 
Supp.  51  (interpleader);  Dunlap  «. 
Y'oung,  68  App.  Div.  137,  74  N.  Y. 
Supu.  1S4  (enjoining  use  of  trade- 
mark) ;  Van  Vleck  v.  Van  Vleck,  21 
App.  Div.  272,  47  N.  Y.  Supp.  470 
(seimration)  ;  Wright  v.  Reusens,  15 
N.  Y.  Supp.  504,  39  St.  Rep.  802 
(mechanic's  lien)  ;  People  v.  Fitch- 
burg  R.  R.  Co.,  133  N.  Y.  239  (sub- 
mission of  controversy)  ;  Hert  «. 
Cruger,  14  Misc.  508,  35  N.  Y.  Supp. 
1003  (reformation  of  instrument); 
Johnson  l'.  Shelter  Isl.  Grove  Assoc, 
122  N.  Y.  330  (easement) ;  Godley  v. 
Kerr  Salt  Co.,  3  App.  Div.  17,  37 
N.  Y.  Supp.  988  (injunction);  Hud- 
son Riv.  Tel.  Co.  v.  Watervliet  Turnp. 
Co.,  135  N.  Y.  393  (corporate  fran- 
chise) ;  Sentenis  v.  Ladew,  140  N.  Y. 
463   (trespass). 

Where  defendant  prevailed  on  the 
counterclaim,  on  which  the  only  issue 
was  rested,  held  that  an  allowance  to 
the  plaintiff  is  unauthorized.  Huber 
V.  Qark,  105  App.  Div.  127,  93  N.  Y- 
Supp.  1090.  May  be  granted  upon 
discontinuance  after  issue  joined. 
Stallman  v.  Kimberly,  11  N.  Y.  Supp. 
518,  33  St.  Rep.  813. 
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Oedeeed,  that  an  extra  allowance  of  doUars,^^  in  addition 

to  costs,  be,  and  the  same  hereby  is  granted  to  the  .^^ 

Enter:  [signature  of  judge  by  initials  of  name  and  title.] 

FORM  No.  1686. 

Order  allowing  costs  in  judgment  against  executor  or  administrator  to  be 
paid  out  of  the  estate.ss 

[As  in  next  Form,  omitting  the  clause  in  the  recitals  between 
the  *  and  the  \,  and  at  the  end  substituting  for  the  words  between 
the  I  and  the  §,  "  out  of  the  property  of  the  decedent."] 

FORM  No.  1687. 

Order  allowing   costs,   against  executor,   administrator,   trustee   of   express 
trust,  or  statutory  plaintiff,  etc.,  to  te  charged  upon  him  personally.so 

At  a   Trial  Term    [etc.,  as  in 
Form  820,  p.  1174]. 
[Title  of  action.] 

The  issues  herein  having  been  duly  tried  before  Mr.  Justice 
J.    K.     and     a    jury    on    the  day    of  ,     19     , 

and  a  verdict  having  been  duly  rendered  for  the  plaintiff,  and  a 
motion  having  been  made  by  the  plaintiff  at  the  close  of  the  trial 
for  costs  to  the  plaintiff,  and  for  a  further  sum  as  an  additional 
allowance,  *  to  be  awarded  against  the  defendant  Y.  Z.,  to  be 
collected  out  of  his  individual  property  for  having  [unreasonably 
resisted  the  payment  of  said  claims]  ;  f  and  on  readingjhe  plead- 
ings, and  on  reading  and  filing  the  affidavit  of  A.  T.,  verified 
the  day  of  »  19     ;  and  after  hearing  A.  T.,  for  the 

plaintiffs  in  support  of  the  motion,  and  on  reading  and  filing 
the  affidavit  of  T.  Z.,  verified  the  day  of  ,  19     , 

in  opposition  thereto,  and  hearing  T.  Z.  for  the  defendant  in 
opposition  thereto,  and  considering  the  proceedings  appearing 
on  the  trial,  and  it  appearing  to  the  court  that  [the  said  claims 
were  duly  presented  to  the  defendant  as  executor  of  the  last  will 
and  testament  of  M.  IST.,  deceased,  pursuant  to  the  statute,  and  the 
consent  was  not  filed  as  provided  in  section  1836  of  the  Code  of 
Civil  Procedure  —  or,  *  and  that  the  payment  thereof  was  by 
said  defendant  unreasonably  resisted]  f ;  Now,  on  motion  of  A. 
T.,  attorney  for  the  plaintiff: 

96  Code  Civ.  Pro.,  §  3253.  98  N.   Y.   Code   Civ.   Pro.,   §§    1835, 

^JThe  judgment  should  contain  a  1830. 

Teoital  of  the  allowance.     See  Form  99  See  notes  to  Form  1679. 
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Ordered/  that  the  said  plaintiff  be  allowed  and  recover  the 
costs  of  this  action  to  be  taxed  \_add  alloiuance  if  granted],  to  be 
collected  out  of  t  the  individual  property  of  said  Y.  Z.  § 

Enter :  \_signature  of  judge  hy  initials  of  name  and  title.] 

FORM  No.  lees. 

statement  of  ccsts  and  disbursements  for  entering  iudgmcnt.2 

[Title  of  court  and  action.] 


Costs. 

Costs  before  notice  of 
trial  [§  3251  subs.  1, 
2] $ 

Costs  after  notice  and  be- 


fore    triaP     [§     3251, 

sub.  3] 

Additional      defendants 
served*    [§    3251,    sub. 

1] 

Trial    fee,^    issue   of  fact 
§  3252,  sub.  3] 


1  An  order  is  not  needed,  if  he  did 
not  necessarily  sue  in  such  capacity 
but  might  have  sued  in  his  individual 
name.  Buckland  v.  Gallup,  105  N.  Y. 
453;  Bedell  v.  Barnes,  29  Hun,  589, 
and  cases  cited.  In  other  cases  it  is 
necessary.  Morgan  v.  Skidmore,  3 
Abb.  N.  C.  92;  N.  Y.  Code  Civ.  Pro., 
§  3246.  Such  an  order  cannot  be 
made  as  to  a  part,  on  the  ground  that 
the  recovery  was  as  to  a  part  for  the 
personal  benefit  of  the  representative. 
Hone  V.  Be  Peyster,  106  N.  Y.  645, 
rev'g  44  Hun,  487.  As  to  one  acting 
after  expiration  of  trust,  see  Am.  L. 
Ins.  Co.  V.  Van  Epps,  14  Abb.  Pr.  253. 
As  to  discretion  in  equitable  actions, 
see  Dill  v.  Wisner,  88  N.  Y.  153. 

2  Costs  and  disbursements  paid  as 
a  condition  for  the  granting  of  a 
favor  cannot  be  again  taxed.  See 
Grant  v.  Pratt  &;  Lambert,  110  App. 
Div.  149;  Woolsey  v.  Ellenville,  84 
Hun,  234,  32  N.  Y.  Supp.  546. 

By  an  addition  to  section  3228,  in 
effect  Sept.  1,  1904,  the  plaintiffs  in 
actions  thereafter  brought  in  New 
York  and  Kings  counties,  must,  if  the 
summons  is  served  within  those  coun- 
ties, obtain  a  specified  recovery  in  or- 
der to  entitle  to  costs.  In  applying 
the  section  it  has  been  held  that  the 
amount  paid  in  settlement  of  one 
cause  of  action  cannot  be  added  to  the 
recovery  upon  the  causes  of  action  in- 
cluded in  the  same  complaint.  Hill 
V.  Kann,  50  Misc.  360. 

3  Not  taxable  twice  although  a  first 


trial  resulted  in  a  disagreement, 
llakonson  v.  Met.  St.  Ry.  Co.,  40  Misc. 
182,  81  N.  Y.  Supp.  662;  Hudson  V. 
Erie  E.  R.  Co.,  57  App.  Div.  98,  68 
N.  Y.  Supp.  28;  Seifter  v.  Brooklyn 
Heights  R.  R.  Co.,  53  App.  Div.  443, 
65  N.  Y.  Supp.  1123. 

Not  taxable  on  defendant's  default 
in  pleading,  although  plaintiff  had  to 
make  proof  to  court  to  obtain  judg- 
ment. Cohen  v.  Cohen,  72  Hun,  393, 
25  N.  Y.  Supp.  387. 

4  Voluntary  appearance  held  equiv- 
alent to  service.  Schwinger  v.  Hickox, 
46  How.  Pr.  114,  1  Buff.  Super.  Ct. 
(Sheldon)   377. 

5  Allowed  only  for  actual  trial 
(Studwell  V.  Baxter,  33  Hun,  331); 
but  for  each  trial,  if  there  is  a  new 
trial.  Hudson  v.  Erie  R.  R.  Co.,  57 
App.  Div.  98,  68  N.  Y.  Supp.  28. 

Infant's  general  answer  raises  an 
issue  which  results  in  a  trial.  Wan- 
dell  V.  Hirschfield,  40  Misc.  527,  82 
N.  Y.  Supp.  879;  Roosevelt  v.  Scher- 
merhorn,  32  Misc.  287,  66  N.  Y.  Supp. 
366. 

Disagreement  of  jury,  or  trial  be- 
gun and  juror  withdrawn  by  the 
adverse  party  ( Browning  v.  Goldman, 
35  Misc.  272,  71  N.  Y.  Supp.  822; 
Mott  V.  Consumers'  Ice  Co.,  8  Daly, 
245,  19  Abb.  Pr.  446),  or  dismissal  of 
complaint  for  insufficiency  of  evidence 
(Gates  V.  Canfield,  28  Hun,  12),  or 
dismissal  on  plaintiff's  failure  to  ap- 
pear (Van  Gelder  v.  Hallenbeck,  2 
N.  Y.  Supp.  252,   15  Civ.  Pro.  Rep. 
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Trial  fee,  issue  of  fact  oc- 
cupying more  than  two*^ 
days  [id.'] 

Trial  fee,  issue  of  law 
[id.] 

Allowance  by  statute  [§ 
3252]  

—  by  court  [§  3253^]... 

Motions  [s]  for  [§ 
3251,  sub  3] 

Reference,  for  [id. 
and  §  3236 

Procuring  order  for  sub- 
stituted service  of  sum- 
mons  [§  3251,  sub.  1] 

Appointment  of  guardian 
ad  litem  for  infant  de- 
fendant [§  321,  sub.  1] 

Procuring  injunction  [or, 
order  of  arrest,  i§  3251, 
sub.  1] 

333;,  or  inquest  (Weiss  v.  Morrell,  7 
Misc.  541,  28  N.  Y.  Supp.  61),  counts 
as  a  trial.  Mere  commencement  of 
trial,  followed  by  sending  the  cause 
elsewhere  for  trial  (Third  Nat.  Bank 
V.  McKinstry,  2  Hun,  443 ) ,  or  by  dis- 
continuance (Studwell  V.  Baxter, 
ahove;  Sutphen  v.  Lash,  10  Hun,  120; 
Lockwood  V.  Salmon  Riv.  Paper  Co., 
20  N.  Y.  Supp.  967),  does  not. 

When  a  case  has  been  improperly 
placed  by  plaintiff  upon  the  short 
cause  calendar,  and  it  has  been  sent 
back  to  the  general  calendar  after  a 
partial  trial,  if  defendant  ultimately 
recoTers  he  can  tax  the  costs  and  dis- 
bursements of  the  attempted  trial  as 
a  short  cause;  but  if  plaintiff  suc- 
ceeds, no  costs  of  the  mistrial  can  be 
taxed  by  him.  Browning  v.  Brokaw, 
114  App.  Div.  104. 

_  ^The  day  on  which  the  jury  was 
impanelled,  and  an  adjournment 
taken,  counts  as  one  day.  Goodkind 
«•  Met.  St.  Ey.  Co.,  44  Misc.  30,  89 
N.  Y.  Supp.  703. 

''See  Form  1685,  and  notes. 

8  Allowed  for  deposition  taken  in 
this  State  by  consent.  Smith  v.  Ser- 
Tis.  59  Jlun,  552,  13  N.  Y.  Supp.  941. 

Not  duplicated  because  of  reading 
the  deposition  again  on  a  second  trial, 


Examination  of  party  be- 
fore triaP  [§  3251, 
sub.   3]    

Taking  deposition  of  wit- 
ness de  bene  esse  [id.]^ 

Drawing  interrogatories  to 
annex  to  commission-"* 
[or,  to  letters  rogatory] 
[id.] 

Making  and  serving 
"case""  [§  3251,  sub. 
31 

Additional  for  case  of 
more    than    fifty    folios 

[id.] 

Making  and  serving 
amendments  to  case 
[id.] 

Term  fees,^^  [id.] 

nor  because  taken  by  stipulation  to  be 
used  in  two  causes.  Am.  Diamond, 
etc.,  Co.  V.  Sheldon,  28  Fed.  Rep.  217. 

9  Allowed  for  deposition  taken 
without  the  State,  by  consent,  under 
the  statute.  Allowed  where  a  plain- 
tiff succeeds  in  the  action  although 
the  cause  of  action  upon  which  the 
commission  issued  was  dismissed. 
Burns  v.  Del.,  L.  &  W.  R.  R.  Co.,  135 
]Sr.  Y.  268. 

Not  duplicated  because  of  reading 
tlie  deposition  again  on  a  second  trial, 
or  in  another  cause. 

19  Only  one  charge  is  allowed  for 
each  commission,  though  it  be  for 
several  witnesses  and  with  several 
sets  of  interrogatories.  O'Brien  v. 
Commercial  Fire  Ins.  Co.,  38  N.  Y. 
Super.  Ct.  4;  Johnson  v.  Chappell,  7 
Daly,  43,  44;  contra,  Marston  V. 
Hebert,  60  How.  Pr.  490. 

Item  held  properly  taxed  although 
interrogatories  were  not  served.  Evans 
V.  Silbermann,  7  App.  Div.  139,  40 
N.  Y.  Supp.  298.' 

11  This  is  construed  to  mean  the 
technical  "  case  "  stating  the  proceed- 
ings on  the  trial  of  an  issue  of  fact; 
it  does  not  include  other  appeal  books. 

12  Excluding  term  at  which  cause 
is  disposed  of.     Evans  v.  Silbermann, 
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Motion  for  new  trial  on  a 
case'^  [§  3251,  sub.  3], 
before  argument  [_id., 
sub.  4] 

for 

argument  [id.^ 

Proceedings  after  granting 
new  trial  and  before 
new  trial  [§  3251,  sub. 
3]" 

Application  for  judgment 
on,  special  verdict,  be- 
fore argument  [§  3251, 
subs.  3,4] 

for  argument  [icZ.] 

Application  to  Appellate 
Division  for  new  trial, 
before  argument 
[§  3251,  sub  4] 

for 

argument  [id.'] 

• judgment 

on  verdict  subject  to 
opinion  of  court,  before 
argument  [id.~\ 

—  for  argument    [zcZ.]  .  .  . 

— -on  exceptions  heard 
first  at  Appellate  Divi- 
sion, before  argument 
[^^•1  •  ■  •  • 

7  App.  Div.  139,  40  N.  Y.  Supp.  298. 
The  cause  must  have  been  at  issue  as 
to  all  defendants.  Bowen  v.  Sweeney, 
66  Hun,  42,  20  N.  Y.  Supp.  733.  Term 
fees  are  taxable  though  cause  goes 
over  term  by  mutual  consent.  Deyo  v. 
Morss,  21  Misc.  497,  48  N.  Y.  Supp. 
171,  5  Anno.  Cas.  44. 

It  is  not  necessary  that  the  party 
should  have  noticed  the  cause  on  his 
own  part  for  trial.  Andrews  v. 
Schnitzler,  48  N.  Y.  Super.  Ct.  173. 
Term  fees  not  allowed  when  case  went 
over  term  because  of  an  amendment 
of  pleadinar  within  time  allowed  there- 
for. Fuller  Buffffv  Co.  v.  Waldron,  49 
Misc.  278,  97  N".  Y.  Supp.  730. 

13  Full   costs  as  of  appeal  are   al- 


— for 

argument  [id.] 

Appeal  to  Appellate  Divi- 
sion;-'^ before  argument 
[§  3251,  sub.  4] 

for  argument. 

Term  fees  at  Appellate 
Division  [id.] 

Appeal  to  Court  of  Ap- 
peals, before  argument 
[§  3251,  sub.  5] 

— for  argu- 
ment   

Appeal  to  Appellate  Term, 
before  argument 
[§  3251,  sub.  4] 

for  argu- 
ment  [id.] 

Preparing  case  on  appeal 
to  Court  of  Appeals 
[§  3251,  sub.  3] 

Damages  in  Court  of  Ap- 
peals for  delay  [§  3251, 
sub.  5] 

Proceedings  after  granting 
of  and  before  new,  trial 
[§  3251,  sub.  3] 

Assessment  of  damages 
after  judgment  absolute 
in  Court  of  Appeals 
[§  3251,  sub.  3] 

lowed.  Fleisehman  v.  Yapel,  16  Misc. 
511,  38  N.  Y.  Supn.  523;  Eeid  v.  Gae- 
deke,  38  App.  Div.  107,  57  N.  Y. 
Supp.  414;  Perkins  v.  Brainerd 
Quarry  Co.,  11  Misc.  337,  32  N.  Y. 
Supp.  236;  Pilgrim  V.  Donnelly,  15 
Abb.  N.  C.  240. 

WBloch  V.  Linsley,  40  Misc.  184, 
81  N.  Y.  Supp.  661. 

IB  As  to  when  full  costs  are  allowed 
upon  each  of  separate  appeals  from 
judgment,  and  from  order  as  to  new 
trial  respectively  —  compare  id.,  and 
Keeler  i\  Barrett's,  etc..  Dyeing 
Estab.,  18  Abb.  N.  C.  459,  with  Syms 
r.  Mayor,  etc.,  of  New  York,  105  N.Y. 
153. 
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In  a  case  for  increased 
costs,  one-half  addi- 
tionaP«  [§  3258] 


Total  costs $ 

DlSBUESEMENTS.''''^ 

Keferee's  fees  [§  3256  and 

§§  3296-3297] 1* 

Commissioner's      fees^* 

[§  3256]    

Survey    [§§    1682,    1611 

(dower),  3299]  

Clerk's  trial  fee  [id.,  and 

§  3301]  

Clerk's    fee    for    entering 

judgment  \_id.,  and  id.l 
—  ■ — •  the  following 

orders  [specifying  them 

id.,  and  id.l 

18  The  increase  formerly  was  oom- 
putod  on  disbursements  also.  Klinok 
V.  Kelly,  15  Abb.  Pr.  (N.  S.)  135. 
Otherwise  under  N.  Y.  Code  Civ.  Pro., 
§  3259. 

1' Disbursements  repaid  to  a  party 
as  a  condition  of  granting  a  favor  to 
the  adversary,  cannot  be  thereafter 
taxed.  Grant  v.  Pratt  &  Lambert, 
110  App.  Div.  149. 

Premiums  paid  to  surety  companies 
not  taxable.  Bick  v.  Reese,  52  Hun, 
125,  5  N.  Y.  Supp.  121,  17  Civ.  Pro. 
Eep.  110. 

18  Does  not  apply  to  a  reference  to 
take  a  deposition  under  section  873. 
Eeichel  v.  N.  Y.  Central,  9  N.  Y. 
Supp-  415,  18  Civ.  Pro.  Rep.  256. 

See,  as  to  Stiptilations,  Vol.  I, 
p.  436. 

See,  as  to  referee's  affidavit.  Form 
1691. 

18  Not  allowed  where  the  only  wit- 
ness examined  was  the  taxing  party 
ui  his  own  behalf.  Delcomyn  v.  Cham- 
berlain, 39  N.  Y.  Super.  Ct.  359. 

Allowed,  notwithstanding  the  party 
was  examined,  where  other  witnesses 
were  also  examined.  Simpson  v. 
Brown,  2  N.  Y.  Supp.  571. 

As  to  rate,  see  Burns  v.  Del.,  L.  & 
W.  E.  E.  Co.,  135  N.  Y.  268. 


Paid  for  searches  [id.,  and 

§  3301]  

affidavits  and  acknowl- 

edgments^"  [§  3298]  .  . 
Recording  mortgage^"    [in 

foreclosure  rule] 

Serving  summons  and  com- 

plaint^i  [§  3307,  sub.  1] 
Certified  copies  of  orders 

[§§  3301  and  3304]  . . 
will  of  M.  ~N.  [or 

other   paper"]    for    trial 

[§  3256]  ..  _ 

Satisfaction  piece    

Transcript     and     filing 

[§§  3301,  3304] 

Certified  copy  judgment.  . 

Postage 

Jury  fees 

Stenographer's  fees  under 
stipulation^^ 

20  Fees  of  acknowledgment,  oath, 
and  record,  and  expense  of  transmis- 
sion, when  required  in  the  course  of  a 
duty  imposed  by  law  on  an  officer  or 
other  person,  he  may  tax.  N.  Y.  Code 
Civ.  Pro.,  §  3291. 

21  Extra  compensation  paid  for  ex- 
tra trouble  in  excess  of  legal  fee,  not 
taxable.  Brown  v.  Mapleson,  2  City 
Ct.  404. 

Fees  for  personal  service  of  a  plead- 
ing other  than  complaint,  or  an  order, 
when  no  necessity  for  such  service 
shown,  not  allowed.  Fuller  Buggy 
Co.  V.  Waldron,  49  Misc.  278,  97  N.  Y. 
Supp.  730. 

Cost  of  publishing  summons  is 
properly  taxable.  Code  Civ.  Pro., 
§  3256;  Chevers  v.  Damon,  13  N.  Y. 
Supp.  452,  37  St.  Eep.  904. 

22  Stenographers'  fees  upon  refer- 
ences cannot  be  taxed  without  a  stipu- 
lation providing  that  they  sliall  be 
taxable  as  a  disbursement.  Clegg  v. 
Aikens,  17  Abb.  N.  C.  88;  Griggs  v. 
Guinn,  29  Abb.  N".  C.  144,  21  N.  Y. 
Supp.  451;  note  in  20  Abb.  N.  C.  183; 
Newhall  v.  Appleton,  4  Monthly  L. 
Bui.  5;  s.  P.,  Bvrne  v.  Groot,  5  id. 
56;  Mark  V.  City  of  Buffalo,  87  N.  Y. 
184;  Colton  v.  Simmons,  14  Hun,  75; 
Pfaudler  Co.  v.  Sargent,  43  id.  154. 
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Stenographer's  fees,  copy 
minutes^^ 

Clerk  Court  of  Appeals 
[specifying  items] 
[§  3300]  

Sheriff's  fees  on  [one] 
execution  [§§  3256, 
3307,  subs  6-9] 2* 

attachment 

[§  3307,  sub.  2] 

—  term  fees, —  terms 
[§  3307,  sub.  4] 

Extract  from  minutes.  . .  . 


For  printing  papers  on  ap- 
peal or  enumerated  mo- 
tion [_§  3266]25 

points   [id.'\ 

—  copies  following  papers 
[§§  3301,  3304]   

Attendance  of  the  follow- 
ing witnesses: 


Names. 


Days. 


Mileage. 


Total   disbursements.  $ 


FORM  No.  1689. 
Affidavit  to  disbursements;  written  under  the  bill  of  costs. 

\Yenue.] 

C.  D.,  being  duly  sworn,  says,  that  he  is  [managing  clerk  of 
A.  T.]  the  attorney  for  [plaintiff]  herein;  *  that  the  foregoing 
disbursements  are  reasonable  in  amount^^  and  have  been  actually 
and  necessarily  made  or  will  be  necessarily  incurred  herein  on 
the  part  of  said  [plaintiff]  ;  and  that  the  services  for  which  fees 
are  charged  as  incurred  were  necessarily  performed.^^  That  the 
cause  was  necessarily  on  the  calendar  the  terms  above  named,  and 
was  not  tried,  or  was  postponed  thereat  by  order  of  the  court; 
that  no  charges  for  a  copy  of  a  document  or  paper  is  made  therein, 
except  for  a  copy  of  a  document  or  paper  actually  and  necessarily 


23  Minutes  for  use  in  preparing 
"  case "  on  appeal,  or  amendments 
thereto,  may  be  charged  for.  Stark- 
weather V.  Sundstrom,  113  App.  Dlv. 
401;  Park  v.  N.  Y.  Central  E.  R.  Co., 
57  App.  Dlv.  569,  68  N.  Y.  Supp. 
1145;  Gallagher  v.  Baird,  60  App. 
Div.  29,  69  N.  Y.  Supp.  676.  It  is 
not  necessary  that  a  respondent  re- 
quest the  loan  of  the  minutes  of  the 
appellant,  in  order  to  properly  tax 
the  cost  of  the  copy  of  the  minutes 
procured  by  him  to  prepare  amend- 
ments; the  appellant  should  have  ten- 
dered the  loan  of  his  copy.  Stark- 
weather V.  Sundstrom,  113  App.  Div. 
401. 

Cost  of  minutes  for  use  on  second 
trial  not  taxable.     Herrman  v.  Herr- 


man,  88  App.  Div.  76,  84  N.  Y.  Supp. 
736;  Hudson  v.  Erie  R.  E.  Co.,  57 
App.  Div.  98,  68  N.  Y.  Supp.  28. 

24  No  mileage  allowed  without  proof 
of  right  thereto.  Hakonson  «.  Met, 
St.  Ry.  Co.,  40  Misc.  182,  81  N.  Y. 
Supp.  662. 

25  Allowed  only  when  printing  is  re^ 
quired  by  law  or  rule  of  court.  Veeder 
V.  Judson,  91  N.  Y.  374.  As  to  rate, 
see  Salter  v.  Utica,  etc.,  E.  E.  Co. 
86  N.  Y.  401 ;  Dickinson  v.  Rogers,  7 
N.  W.  Rep.  434 ;  Consalus  v.  Brother- 
son,  54  How.  Pr.  62;  Potter  V.  Car 
penter,  56  id.  89. 

28  This  is  an  essential  statement, 
Raff  V.  Koster,  etc.,  Co.,  27  Misc.  47; 
57  N.  Y.  Supp.  252. 

27  N.  Y.  Code  Civ.  Pro.,  §  3266. 
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used  or  necessarily  obtained  for  use.^*  [If  oath  to  witness  fees 
is  not  in  a  separate  affidavit,  add:  That  this  action  was  —  contin- 
uing as  in  next  Form  from  the  beginning.} 

[Stenographers  minutes. 'Y^  That  the  stenographer's  minutes 
were  actually  and  necessarily  obtained  for  the  use  of  deponent  in 
preparing — amendments  to  —  the  proposed  case  upon  appeal 
herein;  [or,  when  taxed  pursuant  to  stipulation:  that  a  stenoo-- 
rapher  was  employed  by  the  parties  hereto  upon  the  reference  of 
the  issues  herein,  under  a  stipulation  that  he  should  furnish 
(three)  copies  of  the  testimony,  at  the  usual  rates,  and  that  the 
amount  thereof  should  be  taxed  as  a  disbursement  by  the  prevail- 
ing; party;]  said  stenographer  furnished  a  total  of  about 
folios  of  testimony,  [under  said  employment,]  and  his  charge 
therefor  was  at  the  rate  of  cents  per  folio  for  the  (three 

copies)  furnished,  which  is  the  usual  rate  charged  by  stenographers 
in  the  county  of  for  such  service. 

[Jurai.']  [Signature.] 

FORM  No.  1690. 
AfSdavit  to  witness  fees.30 

[As  in  Form  1689  to  the  *,  or  add  the  following  to  that  Form:'] 
[When  fees  for  attendance  when  the  action  was  not  actually  on 
trial,  are  sought  to  he  taxed:]  That  this  action  was  at  issue  and 
necessarily  upon  the  [day^^]  calendar  for  trial  at  a  Trial  [or, 
Special]  Term  of  this  court  [saying  where  and  when;  or,  if  fees 
on  several  trials  are  included,  state  them  as  thv^:  the  several 
Trial  Terms  held  in  and  for  the  county  of  ,  at  the  court 

house,  in  the  of  ;  viz. :  one  commenced  on  the 


28  id.,  §  3267.  74,   17   Civ.  Pro.  Rep.  377;   Hicka  v. 

29  See  notes  on  this  subject  to  pre-  Brennan,  10  Abb.  Pr.  304.  To  much 
ceding  Form;  and  as  to  suificiency  of  the  same  eiTect  is  Jeffrey  v.  Hursh,  58 
the  affidavit,    see    Wolff   v.   Horn,    9  Mich.  246,  27  N.  W.  Rep.  7. 

Misc.  100,  29  N.  Y.  Supp.  75.  For  the  Form  where  a  witness  ab- 

Even  though  the  minutes  were  pro-  sent  at  a  distance  comes  home  solely 

cured    before     decision     rendered    or  to  testify,  and  returns,  see  Sargent  v. 

briefs  prepared,   an   affidavit  by  the  Warren,  41  Hun,  103,  and  cases  cited. 

attorney  that  they  were  procured  for  31  Allen  v.  Mahon,  1  Abb.  N.  C.  468. 

the  purpose  of  preparing  amendments  If  the  adverse  party  produces  an  affi- 

to  the  proposed  ease  on  appeal  makes  davit  that  a  witness  was  not  sworn, 

their   cost    a    taxable    disbursement.  the  party  claiming  to  tax  fees  must 

Bremer  v.  Man.  R.  E.  Co.,  51  Misc.  96.  produce  an  affidavit  to  the  reason,  and 

'"  This  Form  is  supported  by  Lyman  what  was  intended  to  be  proved  by 

»•  Young   Men's    Cosmop.    Club,    38  them.      See    Gilbert   v.   Kennedy,   22 

App.  Div.  220,  56  N.  Y.  Supp.  712;  Mich.  5,  19. 

Inderlied  v.  Whaley,  7  N.  Y.  Supp. 
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day  of  ,   19      ;  one  eommenced  —  etc.,  or  if  re- 

ferred, say:  That  this  action  was  at  issue,  and  was  referred  to 
E.  F.,  Esq.,  of  ].    ,. 

That  the  cause  was  brought  to  trial  on  the  day  of  , 

19     ,  and  the  trial  continued  days.     That  each  of  the  per- 

sons^^  named  above  as  witnesses  attended  at  said  trial  [and  at 
the  several  Trial  Terms  above  set  forth]  as  such  witness  for  the 
plaintiff  \_or,  defendant],  the  number  of  days  set  opposite  their 
respective  names;  that  each  of  said  persons  resided  the  number 
of  miles  set  opposite  their  names  from  the  place  of  said  trial, 
and  each  of  said  persons,  as  such  witness  as  aforesaid,  necessarily 
traveled^^  the  number  of  miles  so  set  opposite  their  names,  in 
traveling  to,  and  the  same  distance  in  returning  from,  the  said 
trial.  [If  a  contest  over  the  taxing  of  some  of  the  fees  for  persons 
not  sworn  may  he  anticipated,  may  add:~\  That  each  and  every 
of  said  persons  named  was  a  necessary  and  material  witness  on 
the  part  of  the  plaintiff  [or,  defendant]  on  the  trial  of  this 
action,^*  and  was  duly  sworn  upon  the  trial  [except  the  witnesses 
—  names  —  whose  attendance  had  been  obtained  by  deponent  in 
good  faith  with  the  expectation  that  their  testimony  would  become 
material  on  the  trial  of  the  issues  herein.  ]^^ 

[Jurat.]  [Signature.] 

FORM  No.  1691. 

Referee's  afS^avit   as  to  time  spent.36 

[Title  of  court  and  cause.] 
County  of  [New  York:],  ss.: 

K.  F.,  being  duly  sworn,  says :  that  he  is  the  referee  appointed 
to  hear  and  determine  the  issues  in  this  action.  That  under  the 
stipulation  of  the  parties  hereto,  that  the  referee  should  be  paid 

32  Party  not  entitled  to  fee  in  his  1  N.  Y.  Supp.  538,  13  Civ.  Pro.  Rep. 
own  case.  Ehoades  «;.  Bank,  12  Pliila.  434;  Cheever  v.  Pittsb.  etc.,  E.  Co., 
391.  74   Hun,   539,   26  N.   Y.   Supp.   829; 

As  to   attorney,  compare  Abbot  v.  Kley  v.  Healey,  2  N.  Y.   Supp.  231, 

Johnson,  47   Wise.   239;    Pearman  v.  18  St.  Rep.  174.    Additional  require- 

Gould,  42  N.  J.  Eq.  4,  6  Cent.  Eep.  ment  when  taxing  witness  fee  under 

541.  order  postponing  trial,  see  Form  1617. 

33  If  there  is  a  foreign  witness,  may  sa  An  affidavit  by  the  referee  may 
insert  here,  "within  this  State."  properly  be  presented.     See  Eagan  i". 

34  It  is  necessary  to  state  that  the  Eagan,  51  App.  Div.  635,  64  N.  Y 
witness  was  both  material  and  necea-  Supp.  836;  Gilbert  v.  Deshon,  16 
sary.  O'Loughlin  r.  Hammond,  12  N.  Y.  Supp.  36,  40  St.  Eep.  799.  A 
N.  Y.  Civ.  Pro.  Eep.  171.  Showing  certificate  by  the  referee  as  above, 
that  he  was  actually  sworn  estab-  with  the  affidavit  of  the  attorney  as 
lishes  these  matters  prima  facie.  to  payment,  has  been  held  enough. 
Wheeler  v.  Euekman,  28  N.  Y.  Super.  Matter  of  Eeeves,  25  N.  Y.  St.  Rep. 
Ct.  702.  457. 

SBDurant  v.  Abendroth,  48  Hun,  16, 
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'[  dollars   per   hour   and  dollars  for   each   adjourn- 

mentj  and  [i/  such  further  stipulation  has  been  made}  that  each 
party  should  pay  one-half  of  such  f9fe  from  session  to  session  as 
the  referee  proceeded,  a  total  of  dollars  was  paid  to  de- 

ponent,  of   which   the    [defendant]    paid   one-half,    or 
dollars.     This  said  sum  represented  the  hours  during  which  the 
hearings    before    deponent    were    continued,    together    with    the 
various  adjournments  had,   and  charged   for   at   said  stipulated 
rate. 

The  [defendant]  has  also  paid  deponent  the  further  sum  of 
dollars  [in  addition  to  the  dollars  before  referred 

to],  which  was  the  amount  of  deponent's  charge,  at  said  stipu- 
lated rate  of  dollars  per  hour,  for  hours  which 
deponent  necessarily  spent  in  considering  the  evidence  and  ex- 
hibits, and  determining  the  issues  herein. 

The  total  sum  paid  to  deponent  by  said  defendant  is 
dollars,  all  of  which  should  be  taxed  herein  as  a  disbursement, 
under  the  stipulation  of  the  parties. 

Sworn  to  before   me   this  "1 
day  of  ,  19     .         J 


FORM  No.  1692. 
Notice  of  taxation  of  costs.37 

Please  take  notice,  that  the  within  bill  of  costs  will  be  pre- 
sented to  the  clerk  of  this  court  [or,  of  the  county  of  ,] 
for  adjustment,  at  his  office,  in  the  [County  Court  House]  in  the 
city  of  ,  on  the  day  of  ,  19  ,  at  o'clock 
in  the        noon. 

[Date.]  [^Signature  and  office  address  of], 

[Address]  To  ,  Attorney  for 


Attorney  for 


37  As  to  time  for  serving,  see  Code  If   the   bill   of   costs   as   originally 

Clv.  Pro.,  §§  3263,  3161,  subd.  6.  presented  and  taxed  omits  items,  the 

When  the  Appellate  Division  remedy  is  by  motion  for  leave  to  sub- 
awards  $10  motion  costs  "  and  dis-  stitute  and  tax  another  bill  of  costs, 
bursements,"  the  latter  must  be  See  Talcott  v.  Wabash  R.  Co.,  99  App. 
taxed.     Margulies    v.    Damrosch,    23  Div.  239,  90  N.  Y.  Supp.  1037. 


Misc.  77,  51  N.  Y.  Supp.  833. 
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FORM  No.  1693. 
Objections  to  taxation.ss 

[Title  of  court  and  cause.} 

Upon  the  taxation  of  costs  herein  the  [defendant]  files  the 
following  objections  with  the  clerk  of  this  court:  [stating  them  in 
detail.']^^ 

{Date.}  [Signature  and  office  address  of}, 

Attorney  for  [defendant], 

FORM  No.  1694. 
Notice  of  re-adjustment  of  costs.40 

[As  in  Form  No.    1692,    except   substituting  "readjustment" 
for  "  adjustment."] 

FORM  No.  1695. 
Notice  of  motion  for  retazation  of  costs.^i 

[Title  of  court  and  coAise.] 

Please  take  notice,  that  upon  the  bill  of  costs,  as  adjusted  by 
the  clerk  of  this  court,  and  the  affidavit  of  A.  T.,  thereunto  an- 
nexed, and  the  annexed  affidavit*^  of  [etc.,  specifying  all  papers 
before  the  cleric,*^  and  continuing  as  in  Form  815,  p.  1171,  stating 

38  Or  the  objections  may  be  noted  the  clerif  should  nevertheless  make 
by  the  clerk  opposite  the  respective  the  readjustment.  Talcott  v.  Jonas- 
items  in  the  bill  presented.  The  ob-  son,  43  Misc.  372,  87  N.  Y.  Supp.  621. 
jections  may  be  supported  by  affida-  *l  The  motion  may  be  made  at  any 
vits  to  the  facts  on  which  they  are  time,  notwithstanding  the  moving 
founded.  Crosley  v.  Cobb,  37  Hun,  party  has  appealed,  and  has  given  an 
271,  9  Civ.  Pro.  Rep.  322.  undertaking.     McDermott   v.   Yvelin, 

An    objection    to   the    taxation    of  103   App.  Div.   418,  92  N.  Y.  Supj). 

costs  cannot  be  raised  upon  an  appeal  1088. 

from  the  judgment  in  which  they  are  42  The    aflBdavit    should   show  how 

incorporated.     Hecla,  etc.,  Min.  Co.  v.  the  bill  was  taxed,  what  took  place 

O'Neill,  67  Hun,  67,  22  N.  Y.  Supp.  on   the   taxation,   and  what  are  tlie 

130,  23  Civ.  Pro.  Eep.  143.  items  sought  to  be  corrected,  and,  as 

If  objection  is  to  be  raised  as   to  to  objectionable  items  wrongfully  al- 

the   necessity  of  a   disbursement,   an  lowed,    it    should    show    that    those 

aflBdavit    should    be    presented.      See  which   were    absolutely   unauthorized 

Cutter  V.  Morris,  26  Wkly.  Dig.  254,  in  any  event  were  objected  to;  as  to 

7  N.  Y.  St.  Rep.  426.  those  that  might  be  authorized  or  un- 

39  See  statement  of  objections  in  authorized  according  to  cireum- 
Lawson  v.  Hill,  66  Hun,  288,  20  N.  Y.  stances,  it  should  show  the  gi'ounds 
Supp.  904.  of  the  objection. 

■40  Essential     whenever     the     costs  43  Only  the  papers  which_  were  be- 

were     originally     adjusted     without  fore  the  clerk  upon  the  original  taxa- 

notice.     Code  Civ.  Pro.,  §  3264.  tion  can  be  considered.     Crotty  v.  De 

If  the  moving  party  fails  to  appear  Dion-Bouton  Co.,  102  App.  Div.  405, 
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as  relief  sought :}  for  a  retaxation  of  the  costs  herein,  by  striking 
out  from  the  costs  as  allowed  by  the  clerk  the  trial  fee  [etc., 
specifying  what  —  or,  by  adding  thereto  —  specify  what.~\  And 
that  the  amount  so  stricken  from  the  bill  of  costs  as  adjusted  by 
the  clerk,  and  included  in  the  judgment  entered  herein  on  the 
day  of  ,  19     ,  be  credited  upon  any  execution  issued 

upon  said  judgment,**  and  for  such  other  relief  as  may  be  just, 
with  costs  of  this  motion. 

FORM  No.  1696. 
Order  on  motion  for  retaxation.45 

[Title  (court  order)  and  recitals;  see  Form  820,  p.  1174.] 

Oedeeed,  that  the  taxation  of  costs  herein  be  modified  by 
striking  out  the  item  of  $  for  [etc.],  and  that  the  total 

amount  thereof,  viz.,  dollars,  be  credited  upon  the  execution 

to  be  issued  herein,  together  w^ith  ten  dollars  costs  of  this  motion. 
[Or,  by  inserting  $  for  —  stating  corrections] . 

[Or  if  a  question  of  fact  remains  to  he  determined, '^^  may  say:] 
Oedeeed,  that  the  taxation  of  costs  herein  be  set  aside,  and  a 
retaxation  be  had  on  [two]  days'  notice  with  leave  to  either  party 
to  use  additional  affidavits  before  the  clerk  [and  may  state  the 
grounds  or  proofs  on  which  item  in  controversy  shall  be  deter- 
mined] .^^ 

Enter:  [signature  of  judge  hy  initials  of  name  and  title.] 

FORM  No.  1697. 
Judgment  on  inquest.48 
[Title  of  court  and  action.] 

This  cause  having  been  regularly  brought  on  for  trial  upon 
the  issues  of  fact,  this  [or,  the]        day  of  ,  19     ,  at  a  Trial 

Term  of  this  court,  before  Mr.  Justice  J.  K.  and  a  jury;  after 

92  N.  Y.  Supp.  619;  Evans  v.  Silber-  to   be    credited    upon    the    executio'i. 

mann,   7  App.    Div.    130,    40   N.    Y.  Hewitt  v.  City  Mills,  136  N.  Y.  211, 

Supp.  298.  29  Abb.  N.  C.  459. 

It  is  not  necessary  that  an  afflda-  «N.   Y.   Code  Civ.  Pro.,   §§  2264- 

vit  presented  to  the  clerk  upon  the  2265.  Crosley  v.  Cobb,  37  Hun,  271. 
wxation     should     have     been     filed.  46  Lyman  v.  Young  Men's   Cosmol. 

Evans  v.  Silberraann,  supra.  Club,    38   App.    Div.    220,    56   N.    Y. 

Copies   of    the    papers    before    the  Supp.  712. 
clerk  need  not  be   served   with   this  ii  If  costs  have  been  taxed  in  favor 

notice     of     motion.        Ferguson     v.  of  wrong  party  a  new  taxation  should 

Wooley,  9  N.  Y.  Civ.  Pro.  Rep.  236.  be   ordered.     Adolph   v.   De    Ceu,    45 

«N.  Y.  Code  Civ.  Pro.,  §  3264.  Hun,   130,  13  Civ.  Pro.  Rep.  5. 

The  judgment  is  not  to  be  changed  48  For   affidavit   of   merits   to   pre- 

but  the  amount  of  the  reduction  is  vent,  see  Form  1604. 
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due  notice  of  trial  given  to  the  [attorney  for  the]  defendant  Z.  T. 
■who  has  heretofore  appeared  herein,  and  an  inquest  having  been 
duly  taken*^  at  the  opening  of  the  court,  on  this  [or,  that]  day, 
no  aiSdavit  of  merits  having  been  filed  or  served,  and  the  defend- 
ant's answer  being  unverified,  and  said  defendant  not  appearing; 
and  a  verdict  for  plaintiff  having  been  thereupon  duly  rendered 
for  the  sum  of  dollars,  and  plaintiff's  costs  having  been 

duly  adjusted  at  the  sum  of  dollars,  Wow,  on  motion 

of  A.  T.,  attorney  for  the  plaintiff : 

It  is  adjudged  [continue  as  in  Form  1703,  helow']. 

FORM  No.  1698. 

Findings  of  trial  judge,  after  inquest  taken  upon  defendant's  default  at  call 

of  calendar, 

[Title  of  court  and  cavse.^ 

This  cause  having  been  duly  reached  on  the  calendar  in  its  regu- 
lar order,  at  a  Trial  Term  of  this  court  held  by  me,  on  the 
day  of  ,  19     ,  at  ,  and  the  cause  having  been  duly 

called  for  trial,  and  no  one  appearing  on  behalf  of  the  defendant; 
and  the  allegations  and  proofs  of  the  plaintiff  having  been  duly 
heard  and  considered  by  me,  I  hereby  make  the  following  decision: 

Findings  of  Fact. 

[Continue,  as  in  the  case  of  a  trial  before  court  without  jury; 
see  Form  No.  1748. 

FORM  No.  1699. 
Judgment  by  defendant's  default  when  cause  is  reached  on  the  calendar.so 

[Title  of  court  and  action.'] 

This  cause  having  been  duly  reached  on  the  calendar^*  in  its 
regular  order  at  a  Trial  Term  of  this  court,  on  the  day  of  , 
19  ,  after  due  notice  of  trial  thereof  to  the  attorney  for  the 
defendant  who  has  [or,  the  respective  attorneys  for  all  the  defend- 

*9  See    notes    to    Form    1604.      De-  assess   the   damages.     The  notice  of 

fendant,   if  he  wishes  to  contest  the  trial,  with  proof  of  service,  forms  ii 

grounds  of  the  judgment  on  evidence,  necessary  part  of  the  judgment-roll, 

must  appear  at  the  inquest.     Green-  For    the    practice,    see    Patten   v. 

leaf  V.  Brooklyn,  Flatbush,  etc.,  E.  R.  Hazewell,   34  Barb.  421;   Connoss  K. 

Co.,  102  N.  Y.  96,  dismissing  appeal  Weir,  2  E.  D.   Smith,  314;  Giberton 

from  37  Hun,  435.  v.  Fleischel,  5  Duer,  652;  Thompson 

50  The    defendant's    failure    to    ap-  v.    Finn,    9    Daly,    379;   Gtoodyear  r. 

pear  waives  a  jury  trial  on  his  part,  Baird,  11  How.  Pr.  377. 

and  plaintiff  makes  his  proof  before  Bl  gee  Potter  v.  Davison,  8  Abb.  Pr. 

the  presiding  judge,  or,  in  case  of  un-  43;   Browning  v.  Paige,  7  How.  Pr- 

liquidated    damages,    th'?    judge    may  487. 
have  a  jury  impanelled  before  Mm  to 
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ants  -wto  have]  heretofore  appeared  herein ;  and  no  one  appearing 
on  behalf  of  said  defendant [s]  ,^2  and  the  plaintiff's  allegations  and 
proofs  having  been  duly  heard  by  the  court,  and  a  decision  having 
been  duly  made  and  filed  herein  on  the  day  of  ,19 

wherein  judgment  is  directed  as  hereinafter  provided  [or,  where 
the  jury  assesses  the  damages  and  the  jury,  under  the  direction  of 
the  court  having  duly  assessed  the  plaintiff's  damages  at  the  sum 
of  dollars,]    and  the  plaintiff's  costs  having  been  duly 

adjusted  at  the  sum  of  dollars:  ISTow,  on  motion  of  A.  T., 

attorney  for  the  plaintiff. 

It  is  adjudged,  {continue  as  in  other  Forms,  heloiul. 

FORM  No.  1700. 
Judgment  on  dismissal  of  complaint  for  plaintiff's  failuie  to  appear. 

[Title  of  court  and  action.] 

This  cause  having  been  duly  reached  on  the  calendar  in  its 
regular  order,  at  a  Trial  Term  of  this  court,  before  Mr.  Justice 
J.  K.  and  a  jury,  on  this  [or,  the]  day  of  ,  19     , 

and  due  notice  of  the  trial  thereof  having  been  given  to  plaintiff's 
attorney,  and  no  one  appearing  for  plaintiff,  and  judgment  by 
default  having  been  directed  [if  affirmative  relief  was  asked  by 
defendant,  add:  and  defendant  Y.  Z.  having  made  his  allegations 
and  proof  in  support  of  the  affirmative  relief  demanded  in  his 
answer,  and  the  court  having  duly  made  and  filed  its  decision  on 
the  day  of  ,  19     ,  wherein  judgment  is  directed  for 

the  defendant  as  hereinafter  provided  —  or,  state  assessment  of 
damages,  if  any],  and  the  defendant's  costs  having  been  duly 
adjusted  at  the  sum  of  :  Now,  on  motion  of  Z.  T.,  attorney 

for  defendant, 

It  is  adjudged,  that  the  plaintiff's  complaint  be  and  the  same 
is  hereby  dismissed  [if  affirmative  relief  he  ashed,  state  it;  see 
Forms  Nos.  1857  to  1895],  and  that  the  defendant  recover  of  the 
plaintiff  his  costs  as  taxed,  amounting  to  the  sum  of  dollars. 

[Date  and  authentication  as  in  Form.  1703.] 

FORM  No.  1701. 
Motion  to  vacate  judgment  taken  by  default. 

[See  Forms  Nos.  2042-2043.] 

52  Defendant  has  a  right  to  appear  could  not  have  objected  to  an  inquest 

and  defend  fully,  when  the  cause  is  being   taken    at   the    opening   of   the 

called  in  its  order,  although  by  reason  court.      Starkweather   v.   Carswell,   I 

of  not  filing  an  affidavit  of  merits  he  Wend.  77. 
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FORM  No.  1702. 
Judgment  on  nonsuit  or  dismissal  of  complaint  at  the  trial.S3 

[As  in  Form  No.  1703  to  the  *,  continuing:']  and  the  allegations 
and  proofs  on  the  part  of  the  plaintiff  having  been  heard  and 
considered,  and  said  justice  having  directed  the  complaint  to  be 
dismissed,^*  and  defendant's  costs  having  been  duly  adjusted  at 
$  :  Now,  on  'motion  of  T.  Z.,  for  said  defendant,  it  is 

Adjudged,  that  this  action  be  and  the  same  hereby  is  dismissed, 
and  that  the  defendant  recover  of  the  plaintiff  dollars,  his 

costs  of  this  action. 

[Authentication  as  in  Form  No.  1703.  j 

FORM  No.  1703. 
Judgment  on  verdict — common  Fonn.SB 

[Title  of  court  and  action.] 

The  issues  in  this  action  having  been  duly  brought  on  for  trial 
before  Mr.  Justice  J.  K.  and  a  jury,  at  a  Trial  Term  of  this 
court,  held  on  the  day  of  ,  19     ,  at  the  county 

court  house  [or,  city  hall],  in  the  city  ,  county  of  , 


63  A  judgment  of  dismissal  for  fail- 
ure of  proof  should  not  be  on  the 
merits.  Weeks  v.  Van  Kess,  104 
App.  Div.  7,  93  N.  Y.  Supp.  337. 

A  judgment  that  the  action  bs  dis- 
missed without  qualification,  at  com- 
mon law,  is  not  an  adjudication 
■which  will  bar  a  fresh  action.  Wheeler 
v.  Ruckman,  51  N.  Y.  391,  aff'g,  7 
Rob.  547. 

A  decree  in  equity  in  such  terras 
without  qualification  is  generally  a 
bar;  see  p.  1890,  note  51. 

Under  N.  Y.  Code  Civ.  Pro.,  §  1209, 
the  common  law  rule  prevails  in  all 
actions,  and  if  the  dismissal  is  upon 
the  merits,  the  words  "  upon  the 
merits "  should  be  inserted,  or  the 
grounds  of  the  judgment  stated.  But 
the  failure  of  the  judgment  to  recite 
that  it  was  upon  the  merits  is  not 
conclusive  that  it  was  not.  See  Keyes 
V.  Smith,  183  N.  Y.  376. 

Where  the  trial  is  before  a  jury, 
the  court  has  no  authority,  either  at 
the  close  of  plaintiff's  evidence  or  at 
the  close  of  the  evidence  of  both  par- 
ties, to  direct  the  dismissal  of  the 
complaint  upon  the  merits.  Harris 
V.  Buchanan,  100  App.  Div.  403,  91 
N.    Y.    Supp.    484.      It   was    said   in 


Niagara  Fire  Ins.  Co.  v.  Campbell 
Stores,  101  App.  Div.  400,  92  N.  Y. 
Supp.  208,  that  after  the  defendant's 
evidence  has  been  taken,  if  upon  all 
the  evidence  plaintiff  has  established 
no  cause  of  action,  the  proper  dis- 
position of  the  case  is  a  direction  of  a 
verdict  for  the  defendant. 

B4  If  the  judge  reserves  decision 
upon  the  motion  to  dismiss,  and  al- 
lows the  case  to  go  to  the  jury,  and 
subsequently  grants  the  motion  to 
dismiss,  a  formal  decision  directing 
judgment  of  nonsuit  should  be  made 
and  filed,  and  the  plaintiff  should  file 
and  serve  an  exception  to  the  direc- 
tion. Code  Civ.  Pro.,  §  1021.  Ross  v. 
Caywood,  162  N.  Y.  259.  If  the  dis- 
missal is  directed  before  the  jury's 
discharge,  no  decision  is  necessary. 
See  Deeley  v.  Heintz,  169  N.  Y.  129; 
Ware  v.  Dos  Passos,  162  id.  281. 

55  For  various  recitals,  see  Forms 
1704  to  1719;  for  various  provisions 
for  judgments  in  different  actions,  see 
Forma  1857  to  1S95. 

Whether  an  interlocutory  judgment 
can  be  entered  on  a  verdict  establish- 
ing the  fact  of  liability,  when  further 
proceedings  are  necessary  to  deter- 
mine the  amount,  is  generally  regarded 
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and  the  defendant  [or,  all  of  the  defendants]  appearingf^  by 
counsel  *  [or,  if  an  inquest  or  default  is  taken  as  to  any,  say: 
all  the  defendants  appearing  by  counsel,  except  W.  X.,  and  recite 
inquest  or  default  as  in  Form  1699  or  1700],  and  the  issues  hav- 
ing been  duly  tried,  f  and  a  verdict  for  the  plaintiff  [or,  defend- 
ant] having  been  duly  rendered  [if  so,  say:  by  direction  of  the 
court]"  on  the  [said]         day  of  ,  19     ,  §   [for  the  sum 

of  $  If  [and  the  costs  of  the  said  plaintiff  having  been 

duly  adjusted  at  dollars  —  for  other  recitals  see  Forms  1704 

to  1719  (below)]  :  Now,  on  motion  of  A.  T.,  attorney  for  said 
plaintiff, 

It  is  adjudged,  that  I  the  plaintiff   [name']   recover  of  the 
defendants   [names]   the   [sum  of  dollars],  found  by  the 

jury,  §  with  dollars  costs  as  taxed,  amounting  in  all  to 

dollars^®  [or,  if  for  defendant :  that  the  defendants  [nam.es] 
recover  of  the  plaintiff  [name]   the  sum  of  dollars,  the 

costs  as  taxed,^^  [and  may  add,  and  that  the  defendants  have  judg- 


as  unsettled  —  compare  dictum  in 
Peck  V.  Vandemark,  99  N.  Y.  29,  aff'g 
33  Hun,  214,  in  affirmative;  abstr. 
S.  C,  with  note,  18  Abb.  N.  C.  158; 
and  dictum  in  Cornell  v.  Cornell,  96 
N.  Y.  108,  in  negative. 

The  general  provisions  of  the  Code 
as  to  pleading  expressly  allowing  the 
complaint  to  demand  an  interlocutory- 
judgment  in  terms,  refer  only  to  ac- 
tions triable  by  the  court  without  a 
jury.     §  482. 

An  additional  provision  that  in 
jury  cases  plaintiff  must  demand  final 
judgment  only,  was  contained  in  the 
Code  of  1876,  but  was  struck  out  in 
1877,  when  the  definition  of  inter- 
locutory judgment  (§  1201)  was  also 
struck  out.  But  provisions  in  chap- 
ter 14,  subsequently  adopted,  ex- 
pressly allow  interlocutory  judgment 
in  partition  (N.  Y.  Code  Civ.  Pro., 
§  1546),  which  is  triable  by  jury,  and 
in  an  action  for  dower  {id.,  §§  1607, 
1619-1622),  an  action  to  determine  an 
adverse  claim  of  dower  (§  1648),  and 
an  action  for  waste  ( §  1657 ) ,  in  which 
actions  jury  trial  is  matter  of  right 
(§  968) ;  and  the  better  opinion  is 
that  which  favors  this  convenient  pro- 
cedure. 

58  This  clause  is  desirable,  for  it 
may  preclude  objections  to  defects  of 


proof  of  service  in  the  judgment-roll. 
Page  1753,  note  8;  Eaton  v.  Harris, 
42  Ala.  491;  Triplett  v.  Gillen,  6 
J.  J.  Marsh.  (Ky.),  464;  Mitchell  v. 
Robson,  52  Wise.  155,  8  N.  W.  Rep. 
886;  Smith  v.  Wood,  37  Tex.  616; 
S.  P.,  Miller  v.  Handy,  40  111.  448,  ap- 
proved in  Harris  v.  Lester,  80  id.  307. 
57  The  court  cannot  direct  the  jury 
to  bring  in  a  verdict  of  non-suit. 
Stumpf  V.  Hollahan,  101  App.  Div. 
383,  91  N.  Y.  Supp.  1062. 

68  If  the  verdict  is  for  different 
amounts  against  the  defendants,  or  if 
the  plaintiff  is  entitled  to  interlocu- 
tory costs  against  one  or  more  of 
them,  the  judgment  may  properly  di- 
rect the  separate  recoveries.  Fox  v. 
Muller,  31  Misc.  470,  64  N.  Y.  Supp. 
388.  If  directed  to  be  paid  out  of  a 
particular  fund,  indicate  it  as  thus : 
to  be  paid  out  of  the  estate  of  M.  N. 
by  the  defendant,  as  his  executor, 
itei  f.  Heller,  53  Wise.  415,  10  N.  W. 
Rep.  620. 

69  As  to  the  right  of  several  defend- 
ants appearing  separately,  and  suc- 
ceeding, to  separate  bills  of  costs,  see 
Delaware  &  L.  R.  R.  Co.  v.  Burkard, 
40  Hun,  625 ;  Lane  v.  Van  Orden,  11 
Abb.  N.  C.  228;  Zeisler  v.  Steinmann, 
53  N.  Y.  Super.  Ct.  184;  N.  Y.  Code 
Civ.  Pro.,  §  3229. 
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ment  against  the  plaintiff  upon  the  issues  in  this  action*"  —  or 
state  the  different  provisions  required  in  actions  for  specific  relief, 
as  in  Forms  1857  to  1895  [and  have  execution  accordingly.]^' 
Judgment  this  day  of  ,  19     .^^ 

[Signature  of],  Clerk. 

FOBMS   Nos.    1704-1719.     RECITALS    OUITABLE   TO  INSERT  IN  FORE- 
GOING FORM. 

FORM  Wo.  1704. 
Change  of  parties. 

This  action  having  been  originally  commenced  against  the  de- 
fendants above  named,  together  with  W.  X.  and  V.  W.,  and  the 
action  having  been,  by  an  order  of  court,  duly  entered  on  the 
day  of  ,  19     ,   discontinued  as  to  the  defendant 

W.  X.,  and  the  death  of  the  defendant  V.  W.  having  been  sug- 
gested on  the  record  by  the  attorney  for  the  defendant  Y.  Z.,  in 
open  court,  upon  the  trial  hereafter  mentioned  [or,  if  substitution 
has  been  made,  recite  it,  including  the  fact  that  the  representative 
was  served  with  the  order,  and  answered]  ,^^  and  the  issues  [con- 
tinuing as  in  Form  1703  from  the  beginning]. 

FORM  No.  1705. 
The  same — by  order  of  interpleader.64 

This  action  having  been  originally  commenced  against  T.  Z., 
and  the  court  having  by  an  order  duly  granted  on  the  application 
of  said  T.  Z.,  and  entered  the         day  of  ?  19     j  substituted 

W.  X.  as  defendant  in  the  place  of  said  Y.  Z.,  and  said  W.  X. 
having  thereupon  appeared  as  defendant  herein,  and  the  issues 
[continuing  as  in  Form  1703  from  the  beginning]. 

FORM  No.  1706. 
New  trial.e6 

[Insert  after  title.]  A  new  trial  having  been  heretofore  or- 
dered in  this  action  [the  former  judgment  being  allovsred  to  stand 
as  security  only],  and  the  issues  accordingly  [continuing  as  in 
Form  1703  from,  the  beginning]. 

eo  Such  an  adjudication  after  a  gen-  be    enforced    by    a    body    execution, 

eral   verdict  for  defendant,  was   con-  Bacon  v.  Grossman,  90  App.  Div.  204, 

sidered  essential  by  the  Special  Term  86  N.  Y.  Supp.  66. 

in  Overton  v.  Nat.  Bank  of  Auburn,  62  JT.  Y.  Code  Civ.  Pro.,  §  1236. 

3  N.  Y.  St.  Rep.  169.  63  Matter    of    Schirmann,  49  App. 

61  This   clause   is   entirely  unneces-  Div.  278,  63  N.  Y.  Supp.  267. 

sary,  but  is  continually  inserted.    The  64  See     Form    1724    for    judgment 

clerk    has    no    authority    to   enter    a  where  money  was  paid  into  court.    _ 

judgment  which  provides  that  it  may  65  Such   a   recital   is  common,  but 
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FORM  No.  1707. 
Motion  at  Appellate  Division,  for  new  trial  denied.66 

[Insert  after  recital  of  verdict:']  and  the  plaintiff  \_or,  defend- 
ant] having  moved  in  the  first  instance  at  the  Appellate  Division 
for  a  new  trial,  and  the  motion  having  been  denied,  and  an  order 
denying  the  same  having  been  more  than  four  days  heretofore  dnly 
entered,  and  a  copy  thereof  served  on  the  attorney  for  the  defend- 
ant [or,  plaintiff],  with  notice  of  entry. 

FORM  No.  1708. 
Consolidation  of  several  actions. 

[Becite  their  having  heen  brought,  and  the  hringing  on  of  the 
trials  together,  etc.,  adding  as  thus:]  and  all  the  parties  to  the  said 
actions  having  consented  in  open  court®'^  that  the  said  actions 
should  be  consolidated,  and  heard  and  determined  as  one  action, 
and  that  if  judgment  be  rendered  for  the  plaintiffs,  a  single  judg- 
ment be  rendered  for  a  joint  recovery  [continuing  with  the  other 
recitals']. 

FORM  No.  1709. 
Sealed  verdict. 

[Insert:]  and  the  court  having  directed  the  jury  to  render  a 
sealed  verdict,  and  they  having  after  due  deliberation  duly  brought 
into  court  and  rendered  such  verdict  on  the  day  of  , 

19    ,  for  the  plaintiff  for  the  sum  of  dollars,  which  has 

been  duly  recorded  [continuing  with  the  other  recitals]. 


FORM  No.  1710. 
Special  verdict. 
[Insert:]  and  a  special  verdict  having  been  duly  found, by  the 
jury  on  the  [said]  day  of  ,  19     ,  and  duly  recorded  [or 

may  set  forth],  and  the  court  having  by  an  order  duly  made  and 
entered  herein  on  the  day  of  ,  19     ,  directed  judg- 

ment to  be  entered  thereon  to  the  effect  hereinafter  stated  [con- 
tinuing with  the  other  recitals] . 


unnecessary  where   the   former   trial  Such  is  the  motion  when  exceptions 

did  not  result  in  judgment,   or   the  are  ordered  to  be  heard  by  the  Appel- 

judgment    was     absolutely     vacated.  late    Division    in    the    fllrst    instance. 

For  the  practice  where  the  judgment  For    complete   form   of   judgment   in 

"was  allowed  to  stand  as  security,  com-  such  case,  see  Form  1659. 

pare  Dows  v.  Boughton,  3  Hill,  452.  ^^  For  other  modes  of  consolidation, 

^«N.  Y.   Code   av.   Pro.,    §    1227.  see  p.  1519. 
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FORM  No.  1711. 
Verdict,  with  answers  to  special  questions. 

[Insert:'}  and  the  court  having  directed  the  jury  to  render  a 
general  verdict,  and  to  find  upon  the  following  special  questions: 
First.  Was  [and  so  on}.  And.  the  said  jury  having  duly  ren- 
dered a  general  verdict  for  the  sum  of  dollars,  and  answered 
to  the  first  question.  Yes  [and  so  on:  and  continuing  with  other 
recitals} . 

FORM  No.  1713. 

Verdict  subject  to  opinion  of  the  court. 

And  a  verdict  having  been  duly  rendered  for  the  [plaintiff], 
subject  to  the  opinion  of  the  court  at  Appellate  Division,  on  a 
case  to  be  made  by  the  [plaintiff],  and  the  case  having  been 
heard  at  said  Appellate  Division,  and  an  order  having  been  duly 
made  and  entered  on  the  day  of  ,19,  at  said  Appel- 

late Division  directing  judgment  upon  said  verdict  as  ren- 
dered  [etc.} 

FORM  No.  1713. 

Verdict  on  penal  bond. 

And  the  jury  having  duly  rendered  a  verdict  declaring  the  bond 
executed  and  delivered  by  the  defendants  to  ,  on  the  . 

day  of  ,  19     ,  in  the  penal  sum  of  $         ,  to  be  forfeited, 

and  assessing  plaintiff's  damages  at  $  :  [continuing  with  other 
recitals}. 

FORM  No.  1714. 

Interest   on  verdict. 

l^After  recital  of  verdict  add:}  and  the  interest  thereon  from 
the  day  of  ,  19     ,  the  day  of  said  verdict  [or,  in  case 

of  action  for  causing  death,^  the  day  of  the  death  of  said  M.  N.] 
to  this  date,  having  been  duly  computed  by  the  clerk  at  the  rate 
of  six  per  cent,  per  annum,  at  the  sum  of  dollars,  and  to- 

gether with  the  sum  awarded  by  said  verdict,  amounting  in  all  to 
the  sum  of  dollars. 

FORM  No.  1715. 
Liability  to  body  execution.«9 

And  it  appearing  from  the  pleadings  [and  said  verdict]  that 
this  is  an  action  in  which  the  plaintiff  is  entitled  to  satisfy  said 
judgment  by  execution  against  the  body  of  the  defendant : 

68  If  the  date  is  not  fixed  by  the  Municipal  Court  Act,  §  251.  Such  a 
verdict,  the  clerk  will  determine  it  on  recital  Is  improper  in  a  judgment 
affidavits.  N.  Y.  Code  Civ.  Pro.,  entered  in  a,  court  of  record,  and  wiU 
§  1904.  be  stricken  out  on  motion.    Bacon  «. 

69  Such  clause  is  required  in  the  Grossman,  90  App.  Div.  204,  86  >i.  i. 
New  York  City  Municipal  Courts  by  Supp.  60. 
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FORM  No.  1716. 
Reducing  verdict.^o 

[Insert  after  recital  of  verdict:]    and  the  plaintiff  having  by 
stipulation,  duly  filed,  [pursuant  to  an  order  entered  herein  the 
day  of  ,  19     ,'^^]  consented  to  reduce  the  said  ver- 

dict to  the  sum  of  dollars : 


FORM  No.  1717. 
Certificate  of  judge  to  entitle  to  costs.72 

[Insert  between  recitals  of  verdict  and  of  costs:]  and  said  jus- 
tice having  duly  certified  that  [etc.,  as  in  certificate]. 

FORM  No.  1718. 
Allowance  by  order  of  court. 

[Insert  after  recital  of  amount  of  costs :y^  including  an  allow- 
ance of  dollars  which  the  court  at  the  trial  [or,  by  order 
entered  the  day  of         ,19     ],  duly  granted  to  the  plaintiff. 

FORM  No.  1719. 
By  reason  of  attachment;  recital  as  to  costs  and  allowance  may  be  thus. 

And  a  warrant  of  attachment  having  been  issued  herein  on 
plaintiff's  application  on   the  day   of  ,    19     ,    under 

which  tlie  sheriff  of  the  county  of  ,  attached  defendant's 

property  to  the  value  of  $         ,  and  plaintiff's  costs,   including 
allowance,  having  been  duly  adjusted  at  the  sum  of  $  :^* 

'"Under    N.    Y.    Code    Civ.    Pro.,  full  amount,  adding  that  it  was  sub- 

§  3176,  a  part  may  be  remitted  vol-  ject  to   the  deduction  specified;   and 

luitarily  in  any  case.    The  same  prin-  it  was  said  that  execution  could  issue 

ciple  applies  to  a  verdict  for  posses-  for  the  full  amount, 

sion  of  specific  property,  as  in  eject-  72  See  Forms  1676-1681. 

ment.     Keen  v.   Schnedler,    6    West.  73  Unless     the    judgment    contains 

Eep.  851.  such  a  recital  showing  that  the  extra 

Ji  Alabama  Gold  Life  Ins.  Co.  v.  allowance  was  included,  the  Appellate 
Nichols,  109  U.  S.  232  (allowing  de-  Division  will  not  interfere,  although 
duction  to  preclude  jurisdiction  to  re-  the  direction  for  the  allowance  is  con- 
view)  ;  Jencks  v.  Van  Brunt,  19  tained  in  the  decision.  Koehler  Co. 
Wlcly.  Dig.  278  (deduction  to  conform  v.  Brady,  22  App.  Div.  624,  47  N.  Y. 
to  amount  claimed  in  complaint).  Supp.  984,  aff'd,  163  N.  Y.  565. 

In  Eothgerber  v.  Wonderly,  66  111.  74  N.  Y.  Code  Civ.  Pro.,  §  3552. 
390,  judgment  was   entered   for    the 
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FORM  No.  1720. 
Judgment  for  double  or  treble  damages.TS 

[BecUals  as  in  Form  1703,  etc.,  inserting  after  mm  named  in 
recital  of  verdict:']  single  damages/"  and  the  court  having  upon 
the  [election"  and]  application  of  the  plaintiff,  directed  judg- 
ment to  be  entered  thereon  for  [treble]  damages  [eic] : 

It  is  ADJUDGED,  that  the  plaintiff  recover  of  said  defendant 
[treble]  the  amount  of  the  damages  so  as  aforesaid  found  by  said 
jurors  {or,  assessed  by  said  sheriff's  jury],  together  with  his  said 
costs,  amounting  in  the  whole  to  dollars. 

{^Authentication  as  in  Form  1703.] 


FORM  No.  1721. 
Judgment  in  favor  of  plaintiff,  against  a  part  of  the  defenaants.78 

{As  in  Form  1703  to  the  \,  continuing:']  and  a  verdict  having 
been  duly  rendered  in  favor  of  the  plaintiff  against  the  defend- 
ants {naming  those  unsuccessful],,  ^la.^  in  favor  of  the  defendants 
{naming  those  successful],  against  the  plaintiff,  and  the  costs  of 
the  plaintiff  having  been  duly  adjusted  at  the  sum  of  dollars; 

Wow,  on  motion  of  A.  T.,  attorney  for  the  plaintiff: 

It  is  ADJUDGED,  that  the  plaintiff   {name]  recover  of"  the  de- 
fendants  {naming  those  unsuccessful]  dollars,  found  by 
the  jury,  with               dollars  costs  as  taxed,  making  together 
dollars  {or  state  special  relief  as  in  Forms  1857-1895]. 

And  the  court  having  on  motion  of  the  defendants   {names 
of  those  successful],  and  on  due  notice  to  plaintiff,  directed  that 

75  This  is  literally  double  or  treble  the  Code  (§  1205).  This  section  au- 
( King  V.  Havens,  25  Wend.  420 ;  War-      thorizes  a  separate  judgment  whore  a 

ren  v.  Doolittle,  5  Cow.  678)  ;  not  as  separate  liability  of  some  of  the  de- 

in  case  of  costs,  a  fraction  in  addition.  fendants  is  established  on  the  trial, 

76  N.  Y.  Code  Civ.  Pro.,  §  1184;  although  the  cause  of  action  as  al- 
Kulp  V.  Bird  (Pa.,  1887),  8  Atl.  Hep.  leged  in  the  complaint  is  joint  only. 
618.  Lawton  v.  Partridge,  111  App.  Div.  S, 

7T  In  action  for  waste.    N.  Y.  Code  97    N.    Y.    Supp.    516;    Stedeker   v. 

Civ.    Pro.,    §    1656.      In   other    cases  Bernard,  102  N.  Y.  327. 

trebling,  where  allowed,  is  of  course.  Where   joint  tort-feasors  are  sued 

§§  1668,  1669.                     .  together,    the   entry   of   a   judgment 

78  The  rule  at  common  law,  that  in  against  one  of  them  does  not  destroy 

an  action  against  several  defendants  plaintiff's  right  to  continue  the  action 

upon  an  alleged  joint  liability  plain-  against  the  other.     Parks  v.  City  of 

tiff  must  fail  unless  he  establish  the  New   York,    111    App.   Div.   836,   98 

joint  liability,  has  been  abrogated  by  N.  Y.  Supp.  94. 
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said  last  named  defendants  recover  costs  against  the  plaintiff,™ 
and  such  costs  having  been  duly  adjusted  at  dollars;  Now. 
on  motion  of  T.  W.,  attorney  for  said  last-named  defendants : 

It  is  fuethePv  adjudged,  that  the  defendants  [names],  re- 
cover of  the  plaintiff  [name'\  dollars  costs  of  the  action  as 
taxed. 

lAuthentication  as  in  Form  1703. J 

FORM  No.  1722. 
Judgment  in  favor  of  a  part  of  the  plaintiffs,  against  all  the  defendants. 

\_As  in  Form  1703  to  the  f,  continuing :']  and  a  verdict  having 
been  rendered,  in  favor  of  the  plaintiffs  [^naming  those  success- 
ful], against  all  the  defendants,  and  in  favor  of  the  said  defend- 
ants against  the  plaintiff  [naming  the  unsuccessful  plaintiff]  ; 
Ifow,  on  motion  of  A.  T.,  attorney  for  the  plaintiffs : 

It  is  adjudged,  that  the  said  plaintiffs  [^naming  which],  re- 
cover of  all  the  defendants  [names]  dollars,  found  by  the 
jury,  with  dollars  costs,  making  together  dollars 
\or  state  special  relief  as  in  Forms  1857-1895]. 

And  on  motion  of  T.  Z.,  attorney  for  the  defendants,  it  is 
FUETHEE  ADJUDGED,  that  as  to  the  plaintiff*"  [naming  him],  the 
[complaint  be  dismissed,  and  that  the]  defendants  recover  of  the 
said  plaintiff  dollars,  costs  of  the  action  as  taxed. 

[Authentication  as  in  Form  1703.] 

FORM  No.  1723. 

Judgment  in  favor  of  a  part  of  the  plaintiffs,  against  a  part  of  the  de- 
fendants. 

[As  in  Form  1703  to  the  t,  continuing:]  and  a  verdict  hav- 
ing been  rendered  in  favor  of  the  plaintiffs  [ndming  those  suc- 
cessful], against  the  defendants  [naming  which],  and  in  favor 
of  all  the  defendants  against  the  plaintiff  [naming  the  unsuccess- 
ful plaivtiff],  and  in  favor  of  the  defendant  [naming  ivhich], 
against  all  the  plaintiffs,  and  the  costs  of  said  [names  of  suc- 
cessful plaintijfs]  having  been  duly  adjusted  at  dollars: 

Now,  on  motion  of  A.  T.,  attorney  for  the  plaintiffs  [names], 
it  is  ADJUDGED,  that  the  plaintiffs  [naming  them],  recover  of  the 
defendants  [naming  them^,                  dollars,  found  by  the  jury, 
with              dollars  costs  of  the  action,  making  together 
dollars  [or  state  special  relief  as  in  Forms  1857-1895]. 

™N.  Y.  Code  Civ    Pro.,   §  3229.  soKnowlton  v.  Pierce,  41  How.  Pr, 

361. 
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And  it  is  fuethee  adjudged,  that  as  to  the  said  plaintiS 
[^naming  him'],  the  defendants  have  judgment  on  the  issues,  and 
that  they  recover  of  the  said  [naming  him],  dollars  costs 

of  the  action  as  taxed. 

And  it  is  fuethee  adjudged,  that  the  defendant  ^naming 
him],  have  judgment  on  the  issues  against  the  plaintiffs,  and  that 
he  recover  of  all  the  plaintiffs  dollars,  costs  of  the  action, 

as  taxed. 

[Authentication  as  in  Form  1Y03.J 

FORM  No.  1734. 
Judgment  awarding  money  previously  paid  into  court.81 

[Title  of  court  and  action.] 

The  defendant,  Y.  Z.,  by  an  order  duly  entered  herein  on  the 
day  of  ,  19     ,  having  been  permitted,  within 

days  after  the  service  of  a  copy  of  said  order  on  his  attorneys, 
to  deposit  in  court,  to  the  credit  of  this  action,  subject  to  the 
judgment  or  order  of  this  court,  the  sum  of  dollars,  with 

interest  from  the  day  of  ,  19      ;  and  the  said  de- 

fendant having,  within  the  time  so  limited,  deposited  in. court, 
the  said  sum  and  interest,  to  wit,  dollars,  in  pursuance 

of  said  order ;  and  the  issues  [proceed  as  in  Form  1703  from  the 
heginning  to  the  t,  continuing  as  thus:]  the  was  at  and 

before  the  commencement  of  this  action,  the  lawful  owner  of. 
the  promissory  note  described  in  the  complaint  herein,  and  is, 
and  on  said  day   of  ,    19     ,   was,   entitled  to  the 

proceeds  thereof,  to  wit,  the  sum  then  as  aforesaid  deposited  in 
court. 

II.  That  the  treasurer  of  the  county  of  ,  [or  in  New 
York  county,  the  chamberlain  of  the  city  of  ISTew  York]  pay 
to  the  said  the  said  sum  of  dollars,  so  paid  into 
court  [with  the  interest  accumulated  thereon],  after  deductmg 
his  lawful  fees. 

III.  That  the  said  recover  of  the  the  sum  of 

dollars  costs  as  taxed. 

[Authentication  as  in  Form  1703.] 
[Certified  copy  to  &e  countersigned  by  the,  judge,^  and  file 
certified  copy  with  depositary.^] . 

81  Monroe  v.  Chaldeck,  78  111.  429.  83  N.  Y,  Gen.  Rule  No.  68. 

82  X     Y.    Code    Civ.    Pro.,    §    751; 
.Court  Rule  No.  69. 
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FORM  No.  1725. 
Judgment  against  a  joint  debtor  not  served  in  a  previous  action.S4 
[As  in  Form  1703  to  the  §,  continuing:]  which  is  hereby  ad- 
judged to  be  the  sum  now  remaining  unpaid  upon  the  original 
judgment  recovered  in  a  former  action  by  the  plaintiff  against 
joint  debtors,  of  which  the  defendant  Y.  Z.  was  one,  but  who  was 
not  served  in  said  former  action,  as  alleged  in  the  complaint  herein 
and  that  said  plaintiff  also  recover  his  said  costs  of  this  action 
as  taxed,  amounting  in  all  to  dollars. 

[Authentication  as  in  Form  1703.J 

FORM  No.  1726. 
Judgment  where  plaintiff's  recovery   entitles  defendant  to  costs.85 
[Becitals  of  proceedings  and  verdict,   decision,   or  report,  as 
in  other  Forms,  etc.,  continuing:']  and  it  appearing  that  this  ac- 
tion being  one  of  which  a  justice  of  the  peace  has  jurisdiction, 
the  plaintiff  is  not  entitled  to  costs  [or,  that  the  plaintiff,  having 
recovered  less  than  $50  in  this  action,  is  not  entitled  to  costs], 
and  the  defendant  is  entitled  to  costs  against  the  plaintiff,  and 
defendant's  costs  having  been  duly  adjusted  at  the  sum  of 
dollars;   Ifow,  on  motion  of  T.  Z.,  attorney  for  defendant: 

It  is  adjudged,   that  the  plaintiff  recover  of  the   defendant 
dollars,  his  damages  so  found,  and  that  the  defendant  be 
allowed  his  costs  of  this  action,  amounting  to  dollars,  and 

that  the  defendant  after  deducting  said  sum  of  [damages]  from 
said  sum  of  [costs],  do  recover  of  the  plaintiff,   and  have  exe- 
cution for  the  sum  of  dollars,  the  residue  of  said  costs. 
[Authentication  as  in  Form,  1708.] 

FORM  No.  1727. 
Judgment   where   defendant   is    entitled    to    costs   by   reason   of    offer   not 

accepted.86 

[As  in  Form  1703  to  the  f,  continuing:]   and  the  defendant 
having  more  than  ten  days  before  the  trial  of  this  action^^  duly 

8<N.   Y.   Code    Civ.    Pro.,    §    1937.  434;   Johnson  r.  Parrell,  10  Abb.  Pr. 

This  is  still  to  be  deemed  a  judgment  384;   Warden  v.  Frost,  35  Hun,  141; 

for  a  sum  of  money  only,  and  triable  Hudson  ■;;.  Guttenberg,  9  Abb.  N.  C. 

^y  V"l<  notwithstanding  the  phrase-  415 ;  s.  p.,  note  to  next  Form, 

oiogy  of  that  section.  Application    to    the    court    is    not 

After  final  judgment  entered  in  the  necessary  unless  there  are  several  de- 
original  action,  plaintiff  cannot  serve  fendanta,  all  of  whom  are  not  entitled 
the  summons  in  that  action  upon  one  to  costs.  Lultgor  v.  Walters,  64  Barb. 
of  the  defendants  not  summoned,  but  417. 

must  bring  a  new  action  on  the  judg-  SGLingee  v.   Shears,  29  Hun,  210; 

ment.     Power   Pub.    Co.   v.   Hall,   69  N.   Y.   Code   Civ.  Pro.,   §   737;    s.  p., 

N.  Y.  Supp.  533.  note  to  last  Form. 

86 N    Y.   Code   Civ.   Pro.,    §    3228;  «"  Herman  v.  Lyons,  10  Hun,  111. 
Whitney  v.   Daggett,    6   Abb.    N.    C. 
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offered  in  writing  to  allow  plaintiff  to  take  judgment  against 
him  herein  for  the  sum  of  dollars,  which  offer  was  not 

accepted  by  plaintiff,  and  plaintiff's  costs  up  to  the  time  of  said 
offer  having  been  duly  adjusted  at  dollars,  and  defendant's 

costs  from  the  time  of  said  offer  having  been  duly  adjusted  at 
dollars ; 

Now,  on  motion  of  Z.  T.,  attorney  for  said  defendant: 

It  is   adjudged,   that  defendant  recover  of  plair^tiff 
dollars  for  his  said  costs. 

And  on  motion  of  A.  T.,  attorney  for  plaintiff: 

It  is  adjudged,  that  plaintiff  recover  of  defendant  dol- 

lars,  his   damages   so   found,    and  dollars,   his   said  costs, 

amounting  together  to  the  sum  of         dollars,  less  the  sum  of 
dollars  to  be  deducted  for  said  costs  of  defendant,  and  that  said 
plaintiff  have  execution  for  dollars,  the  residue  of  said 

recovery. 

lAuihentication  as  in  Form  1703. J 
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AETICLE  V. 

Peoceedings  in  Case  of  Trial  by  the  Court. 
[Forms  more   commonly  used   in   connection   with  trial  by   jury  are  not 
repeated  here,  although  such  as  may  be  used  on  trial  by  the  court.] 

Section     I.  Deteeming  mode  of  teial. 

II.  Bkinging  on  and  incidental  proceedings. 

III.  Teial  by  the  codet  without  aid  op  juet  or  refeeenoe. 

IV.  Teial  of   all   the   issutes   of   fact  by   jury  and   judgment 

THEEEON   BY  THE    COUET. 

V.  Trial  by  the  couet  with  the  aid  or  juey  teial  of  speoifio 

QUESTIONS. 

VI.  Teial  by  the  court  with  the  aid  of  a  reference. 


SECTION  I. 
Determining  Mode  of  Trial. 

FOKMS. 

1728.  Stipulation    for    trial    by    the      1734.  Notice  of  proposed  issues  where 

court  without  jury.  order  for  trial  by  jury  has 

1729.  Order  at  Trial  Term  transfer-  been    made    without    stating 

ring   cause    to    be    tried    at  the  questions. 

Special  Term.  1735.  Amendments    proposed    to    the 

1730.  AfRdavit  to  move   for   trial   of  proposed  issues. 

issues  by  a  jury.  1736.  Notice   of   settlement  of  issues 

1731.  Notice  of  motion  to  settle  is-  and  amendments. 

sues  for  trial  by  jury.  1737.  Order    settling   issues,    and-  di- 

1732.  Issues    proposed    for    trial    by  recting  their  trial  by  jury. 

jury  under  foregoing  notice.       1738.  Order  directing  issues  in  parti- 

1733.  Order  refusing  to  strike  cause  tion  to  be  tried  on  the  plead- 

from  calendar,  but  directing  ings. 

that    issues    be    settled    for      1739.  Order    of    reference    to    settle 

trial  by  jury.  issues. 

FORM  No.  1728. 
Stipulation  for  trial  by  the  court  without  jury. 
[Title  of  court  and  action.] 

The  parties  hereto  by  their  respective  attorneys  hereby  stipu- 
late that  *  this  action  [or,  the  issues  heretofore  joined  in  this 
action'*]  shall  be  tried  by  the  court,  without  a  jury.®®  f 

[Date.]  [Signatures  of  attorneys.] 

88  In  Bamberger  v.  Terry,  103  U.  S.  brought  in  by  amendment  at  the  close 

'0,  it  was  held  that  in  the  absence  of  the  trial.     For  an  express  restric- 

01  such  a  qtlaliflcation  as  this  clause  tion  to  present  trial,  see  Form  1741. 

tue   stipulation    covered    new    issues  89  Express  waiver  was  required  by 
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FORM  No.  1729. 
Order  at  Trial  Term  transferring  cause  to  be  tried  at  Special  Tenn.90 

[May  be  readily  adapted  from  Form  1607,  p.  1786.J 


the. court  in  Kelly  v.  Milan,  21  Fed. 
Eep.  842. 

Omission  to  enter  in  writing  does 
not  avoid  the  judgment.  Maxwell  v. 
Stewart,  22  Wall.  77. 

As  to  sufficiency  to  secure  review 
in  United  States  Supreme  Court,  see 
Bond  V.  Dustin,  112  U.  S.  604;  Flei- 
tas  V.  C'ockrem,  101  id.  301;  Booglier 
V.  N.  Y.  Life  Ins.  Co.,  103  id.  90; 
Roberts  v.  Benjamin,  124  id.  64. 

As  to  implied  waiver  see  N.  Y. 
Code  Civ.  Pro.,  §  1009;  Mackellar  v. 
Rogers,  109  N.  Y.  406;  Third  Nat. 
Bank  v.  Shields,  55  Hun,  274,  8  N.  Y. 
Supp.  298;  Collins  v.  Collins,  13 
N.  Y.  Supp.  28,  affd,  131  N.  Y.  648; 
Bovd  V.  Boyd,  12  Misc.  119,  33  N.  Y. 
Supp.  74,  2  Anno.  Cas.  30,  affd,  146 
N.  Y.  403 ;  Baylis  v.  Bullock  Mfg.  Co., 
59  App.  Div.  576,  69  N.  Y.  Supp.  693; 
VVheeloek  v.  Lee,  5  Abb.  N.  C.  72,  74 
N.  Y.  495 ;  Hand  v.  Kennedy,  83  N.  Y. 
149;  Tower  v.  Moore,  52  Mo.  118. 

For  a  stricter  rule,  see  Odell  v. 
Reynolds,  40  Mich.  21;  Biggs  V. 
Lloyd,  70  Cal.  447;  Morrell  v.  Mor- 
rell,  17  Hun,  324. 

Whether  the  decision  of  a  cause 
thus  tried  has  the  effect  of  the  verdict 
of  a  jury  or  not,  as  compared  with 
the  decision  of  a  judge  in  a  cause 
triable  by  the  court,  see  Murtha  v. 
Curley,  90  N.  Y.  372,  12  Abb.  N.  C. 
12;  Mayer  v.  Mode,  14  Hun,  155; 
Kelsey  v.  Forsyth,  21  How.  U.  S.  85; 
Travers  (;.  Wormer,  13  111.  App. 
(Bradwell)  39,  15  Chicago  Legal 
News,  365;  Richmond  v.  Dubuque, 
etc.,  R.  E.  Co.,  33  Iowa,  422. 

The  better  opinion  appears  to  be 
that  if  the  case  be  an  equity  cause, 
the  fact  that  an  express  waiver  of 
jury  trial  was  made,  and  the  cause 


tried  at  a  jury  term  without  jury, 
does  not  alter  the  function  of  the 
judge;  and  conversely,  if  the  cause 
was  one  in  which  a,  trial  by  jury  was 
matter  of  right,  a  mere  waiver  of  the 
right  v/ithout  anything  to  indicate  an 
•intention  to  treat  the  cause  as  an 
equity  cause  —  as,  for  instance,  by 
sending  it  to  the  Special  or  Equity 
Term  for  trial  —  does  not  alter  his 
function. 

The  mode  of  making  findings  in 
such  a  case  will  be  the  same  as  on  the 
trial  of  an  equity  cause,  except  tliat 
costs  are  not  thereby  rendered  dis- 
cretionary. 

90  Watson  v.  Manhattan  Ey.  Co.,  17 
Abb.  N.  C.  289,  53  N.  Y.  Super.  Ct. 
137;  Meach  v.  Chappell,  8  Paige,  135. 

Or,  the  court  may  postpone  the 
cause  to  enable  a  party  to  move  for 
the  settlement  of  questions  for  trial 
by  jury.  Mackellar  v.  Rogers,  52 
N.  Y.  Super.  Ct.  468;  Hewlett  v. 
Wood,  62  N.  Y.  75. 

The  action  should  not  be  dis- 
missed. Warner  v.  Swanton,  15  Wkly. 
Dig.  256.  If  his  complaint  makes  a 
case  for  equitable  relief,  the  plaintiff 
has  a  right  to  try  the  question  of  his 
right  to  such  relief. 

And  on  failing  to  pake  out  claim 
for  equitable  relief,  he  has  m  right  to 
have  the  action  tried  as  a  legal  action 
for  damages,  if  the  facts  are  alleged 
wliicli  make  such  a  case.  Sternberger 
V.  McGovern,  56  N.  Y.  12,  15  Abb. 
Pr.  (N.  S.)  257.  If,  however,  the 
allegations  make  out  a  case  for  equi- 
table relief  only,  and  the  proofs  fail 
to  sustain  the  allegations,  there  must 
be  a  dismissal.  Dalton  v.  Vandeveer, 
31  Abb.  N.  C.  430,  8  Misc.  484,  29 
N.  Y.  Supp.  342. 
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FORM  No.  1730. 
Affidavit  to  move  for  trial  of  issues  by  a  jury .81 
[Title  of  court  and  action.] 
[Venue.] 
A.  T.,  being  duly  sworn,  says : 

I.  That  he  is  the  attorney  for  the  plaintiff  herein. 

II.  That  this  action  is  brought  to  procure  a  judgment  of  sepa- 
ration between  the  parties,  upon  the  ground  that  the  defendant 
has  abandoned  the  plaintiff,  and  neglected  and  refused  to  pro- 
vide for  her. 

III.  That  said    action  was   commenced   on   the  day   of 

,19     ,  and  issue  was  duly  joined  herein  by  the  service 
of  defendant's  answer  on  the  day  of  19     . 

[//  more  than  ten  days  have  elapsed  since  issue  joined,  show 
excuse  for  delay.^~\ 

IV.  That  among  the  issues  raised  \j  the  pleadings  in  said 
action  are:  the  residence  in  this  State  of  the  plaintiff;  the  mar- 
riage of  the  parties ;  and  the  abandonment  of  the  plaintiff  by  the 
defendant ;  the  plaintiff  having  the  affirmative  of  all  those  issues, 
and  the  defendant  the  negative. 

v.  [State  any  circumstances  relied  on  as  showing  propriety  of 
a  jury  trial  in  a  case  where  it  is  not  matter  of  right.^^ 

Yl.  [Where  not  a  matter  of  right:]  That  in  the  judgment 
of  deponent,  the  said  issues  of  fact  in  this  action  should  be  tried 
by  a  jury,  and  the  plaintiff  desires  that  the  same  should  be  so 
tried,  and  that  an  order  may  be  accordingly  made  by  this  court, 
directing  that  the  issues,  a  statement  of  which  is  annexed,  be 
so  tried.  [Signature.] 

[Jurat.] 

91  The   court   has    power   to    order  Where,   as   in  the   county   of   New 

such  a  trial  of  all  or   any  part   of  York,    the    Trial    Term    calendar    is 

the  issues,  in  any  action,  though   a  greatly    congested,    this    motion    will 

jury  trial  be  not  matter  of  right,  and  not   be   granted    in   a   case   where   a 

though  neither  party  ask  for  it.  N.  Y.  trial  by  jury  is  not  a  matter  of  right, 

Code  Civ.  Pro.,  §  971.     But  compli-  unless  exceptional  reasons  exist.     See 

cated  issues  should  not  be  so  tried.  Evans   v.    Nat.    Broadway    Bank,    88 

Rutter  V.  Person,  12  Abb.  N.  C.  352,  App.  Div.  549,  85  N.  Y.  Supp.  101. 

42  N.  Y.  8uper.   Ct.   55.     See,   also,  92  See  note  to  next  Form. 

Form  1607,  and  note;    Dorr  r.   Tre-  83 The  expectation  of  a  conflict  of 

fflont  Nat.  Bank,  128  Mass.  349 ;  N.  Y.  evidence  is  not  a  ground  for  granting 

Ude  Civ.  Pro.,   §§   823,  970,  and  as  the  motion,  as,  if  such  a  conflict  de- 

to  diTOrce,    §    1757.     This    Form    is  velops  as  makes  a  jury  trial  desirable, 

m         "'^'^y  ^-  Brinkley,  56  N.  Y.  it  may  be  ordered' by  the  trial  judge. 

Evans  v.  Nat.  Broadway  Bank,  supra. 
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FORM  No.  1731. 
Notice  of  motion  to  settle  issues  for  trial  by  iiiry.94 

[Commencement  as  in  Form  815,  p.  1171,  substituting  for  the 
italic  clause  between  the  t  and  the  \:~\  settling  the  issues  {^or  if 
part  only  are  sought  to  he  so  tried,  indicate  what]  in  this  action 
for  trial  by  a  jury,  or  for  such  other  relief  as  may  be  just.  Here- 
with is  served  upon  you  a  copy  of  the  questions  of  fact  proposed 
to  be  submitted  to  the  jury  for  trial. 

[Date.]  [Signature  and  office  address  of], 

[Address]   To  ,  Attorney  for 

Attorney  for 

FORM  No.  1732. 
Issues  proposed  for  trial  by  jury  under  foregoing  notice. 
[Title  of  court  and  action.] 

Questions  of  Fact  Proposed  by  to  be  submitted  to 

THE  Jury  for  trial. 

First. — Was  [etc.,  stating  it^^  and  so  on]. 
[Amendments  or  a  substitute  may  be  proposed  by  the  adverse 
party,  as  in  Form  1735.] 


94  Under  N.  Y.  Gen.  Rule  No.  31, 
if  juiy  trial  does  not  appear  upon 
the  pleadings  to  be  matter  of  right, 
move  within  ten  days  after  final 
joinder  of  issues  or  present  facts 
which  excuse  the  delay.  See  Ellen- 
sohn  v.  Keyes,  6  App.  Div.  601,  39 
N.  Y.  Supp.  774,  25  Civ.  Pro.  353. 

Where,  by  special  provision  of  the 
Code  (as  in  divorce),  either  party  is 
entitled  as  of  right  to  the  trial  by 
jury,  the  ten  day  limitation  in  the 
court  rule  does  not  apply,  and  the 
motion  may  be  made  at  any  time  be- 
fore trial.  Conderman  v.  Conderman, 
44  Hun,  181;  Ulbricht  v.  Ulbricht,  89 
Hun,  479,  35  N.  Y.  Supp.  324;  Van 
Deventer  v.  Van  Deventer,  32  App. 
Div.  578,  53  N.  Y.  Supp.  236.  If 
the  wife  delay  moving  for  jury  trial 
until  the  case  is  reached  for  trial  at 
Special  Term,  the  motion  must  be 
granted,  but  alimony  may  be  sus- 
pended. Sigel  V.  Sigel,  28  Abb.  N.  C. 
308,  20  N.  Y.  Supp.  377. 

In  partition  the  application  for  the 
order  may  be  made  before  or  at  the 
trial.  Southack  r.  Central  Trust  Co., 
62  App.  Div.  260,  70  N.  Y.  Supp.  1122. 


Where  defendant  has  interposed  a 
legal  counterclaim  to  an  equitable 
cause  of  action,  the  authorities  are  in 
conflict  as  to  whether  the  motion  to 
settle  the  issues  must  be  made  before 
the  trial,  and  within  the  ten  days 
after  issue  joined.  See  Herb  v.  Met- 
ropolitan Hospital,  80  App.  Div.  145, 
80  N.  Y.  Supp.  552,  and  cases  re- 
viewed. 

Even  where  a  jury  trial  of  the 
issues  is  a  matter  of  right,  the  cause 
remains  an  equitable  one,  and  must 
be  noticed  for  trial  at  the  Special 
Term.  Southack  v.  Central  Trust  Co., 
62  App.  Div.  260,  70  N.  Y.  Supp.  1122. 

85  State  only  questions  of  fact,  and 
make  the  statement  of  each  question 
complete  without  inserting  references 
to  the  pleadings. 

Questions  immaterial  to  the  deter- 
mination of  the  issues  should  not  be 
included,  and  the  questions  as  framed 
should  be  simply  stated.  See  EUen- 
sohn  V.  Keyes,  6  App.  Div.  601,  605, 
39  N.  Y.  Supp.  774,  25  Civ.  Pro.  Rep. 
353. 
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FORM  No.  1733. 

Order  refusing  to  strike  cause  from  calendar,  but  directing  that  issues  be 

settled  for  trial  by  jury.96 

At  a  Special  Term  [etc.,  as  in 
Form  820,  p.  1174]. 
[Title  of  action.  J 

This  action  being  regularly  called  for  trial  in  its  order  on  the 
calendar  of  this  court,  and  the  plaintiff,  by  his  counsel  A.  T., 
Esq.,  moving  to  strike  the  same  from  said  calendar  [on  the  ground 
that  —  specifying  it],  and  on  reading  the  pleadings,  and  after 
hearing  T.  Z.,  Esq.,  of  counsel  for  the  defendants  in  opposition: 

Obdeeed,  1.  That  said  motion  be  and  the  same  is  hereby  de- 
nied. 

2.  That  the  issues,  to  be  settled  as  hereinafter  provided,  be 
sent  to  the  Trial  Term  for  trial  by  a  jury,  pursuant  to  law. 

3.  That  for  that  purpose  plaintiff,  within  days,  serve 
upon  the  defendants'  attorneys  a  copy  of  his  proposed  issues,  and 
the  defendants,  within  days  thereafter,  may  serve  such 
amendments  thereto  as  they  desire,  and  thereupon  the  issues  may 
be  settled  by  this  court  upon  a  notice  of              days. 

Enter:       [signature  of  judge  by  initials  of  name  and  title.] 

FORM  No.  1734. 
Notice  of  proposed  issues  where  order  for  trial  by  jury  has  been  made  with- 
out stating  the  questions.97 

[Title  of  court  and  action.] 

Questions  of  fact  proposed  by  [plaisttiff],  to  be  submitted 
to  a  jury  foe  trial. 
[Here  state  questions.]  [Signature  of], 

Attorney  for  plaintiff. 
Please  take  notice,  that  the  foregoing  is  a  copy  of  the  issues 

In  an  action  for  absolute  divorce,  for  the  jury  to  answer.  See  Whitney 
the  only  question  which  either  party  v.  Whitney,  76  Hun,  585,  28  N.  Y. 
has  a  right  to  have  submitted  to  a  Supp.  214;  Lowenthal  v.  Lowenthal, 
jury,  is  the  issue  of  adultery.  If,  157  N.  Y.  236;  Israel  v.  Israel,  38 
upon  the  settlement  of  the  issues,  the  Misc.  335,  77  N.  Y.  Supp.  912.  The 
court  inserts  other  questions  for  the  practice  of  submitting  such  questions 
jury  to  answer,  the  verdict  is  only  to  the  jury  is  disapproved  in  Bush  v. 
conclusive  upon  the  issue  of  adultery,  Bush,  103  App.  Div.  588,  93  N.  Y. 
and  the  Special  Term  may  disregard  Supp.  159.  For  form  of  order  for 
the  answers  to  the  other  questions  jury  trial  in  divorce,  see  Form  1902. 
propounded.  Unless  the  answer  sets  96  This  Form  is  sustained  by  Hew- 
up  affirmatively  the  defenses  of  con-  lett  v.  Wood,  3  Hun,  736,  62  N.  Y.  75. 
donation,  procurement,  and  lapse,  of  9'^  These  must  be  drafted  in  proper 
five  years  from  discovery  to  com-  form  to  be  incorporated  in  the  order, 
Biencement  of  action,  it  would  seem  and  served  with  the  notice  of  motion, 
that  no  one  of  these  matters  may  N.  Y.  Gen.  Rule  No.  31. 
properly  form  the  basis  of  a  question 
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proposed  to  be  framed  and  settled,  for  trial  by  a  jury  in  this 
action. 

IDate,  signature  and  address,  as  in  Form  1731.J 

FORM  No.  1735. 
Amendments  proposed  to  the  proposed  issues.ss 

ITitle  of  court  and  action.] 

Amendments  proposed  by  [defendant]  to  the  issues  of  fact 
proposed  by  [plaintiff],  to  be  settled  for  trial  by  a  jury  in  this 
action 

I.  Strike  out  each  of  the  seven  questions  proposed  by  the 
[plaintiff],  and  in  their  place  substitute  the  following:  [or  other- 
wise indicate  distinctly  each  amendment  proposed.] 

[Signature  of], 

[Attorney  for  defendant]. 

FORM  No.  1736. 
Notice  of  settlement  of  issues  and  amendments. 
[Title  of  court  and  action.] 

Please  take  notice,  that  the  issues  proposed  by  the  [plaintiff] 
in  this  action,  to  be  submitted  to  a  jury  for  trial  [pursuant  to 
the  order  of  this  court,  dated  the  day  of  ,  19     ],  and 

the  amendments  thereto  proposed  by  the  [defendants] ,  a  copy  of 
which  issues  [or,  amendments]  has  been  heretofore  served  upon 
you,  will  be  presented  to  the  Hon.  J.  K.,  one  of  the  justices  of 
this  court,  for  settlement,  at  a  Special  Term  to  be  held  at  the 
court  house  [or,  the  city  hall],  in  the  city  of  ,  on  the 

day  of  ,  19     ,  at  o'clock  in  the  noon. 

[Date,  signature  and  addresses,  as  in  Form  1731.] 

FORM  No.  1737. 
Order  settling  issues,  and  directing  their  trial  by  iury.99 

At  a  Special  Term  [etc.,  as  in 
Form  820,  p.  1174]. 
[Title  of  action.] 

On  reading  the  pleadings  in  this  action  [if  the  motion  is  made 
on  special  notice,]   and  on  reading  and  filing  the  notice  of  this 

98  Serve  upon  adversary  if  required  clerk  of  the  Trial  Term  before  which 
by  the  terms  of  the  order  as  in  Form  the  said  trial  shall  be  had,  forthwith 
1733.  upon  the  findings  and  verdict  of  the 

99  It  was  formerly  usual  to  add :  said  jury,  certify  and  return  said 
"  And  it  is  further  ordered,  that  the  findings  and  verdict  to  the  then  pend- 
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motion,  dated  the  day  of  ,   19     ,   and  the  affidavit 

of  A.  T.,  and  the  question  as  proposed  by  the  plaintiff  thereto  an- 
nexed, in  support  of  the  motion,  and  the  affidavit  of  Z.  T.,  in  op- 
position; and  on  hearing  A.  T.,  of  counsel  for  [plaintiff], 
and  T.  Z.,  of  counsel  for  defendant  [or,  and  no  one  appearing]  in 
opposition;  Now,  on  motion  of  A.  T.,  attorney  for  [plaintiff]  : 

Oedeeed,  1.  That  the  following  questions  of  fact  involved 
in  the  issues  arising  upon  the  pleadings  herein,  be  tried  by  a 
jury: 

FiEST. —  Was  [etc.,  stating  it,  and  so  otc]. 

2.  That  such  trial  be  had  at  a  Trial  Term  of  this  court,  to  be 
held  in  the  county  court  house  [or,  in  the  city  hall]  in  the  city 
of  ,  on  the  day  of  ,  19     ,  or  as  soon  there- 

after as  the  same  may  be  tried  and  the  clerk  of  this  court  is  hereby 
directed  to  put  the  cause  on  the  day  calendar  fo'r  that  day.^ 

Enter:  [signature  of  judge  hy  initials  of  name  and  title.] 

FORM  No.  1738. 
Order  directing  issues  in  partition  to  be  tried  on  the  pleadings.2 

[Recitals  as  in  preceding  Form:'] 

Oedeeed-,  that  the  issues  as  made  by  the  pleadings  in  this  action 
be  tried  by  a  jury  [may  add  directions  to  cleric  to  place  on  cal- 
endar in  accordance  with  any  local  rule.] 

FORM  No.  1739. 
Order  of  reference  to  settle  issues. 

[Title  {court  order)  and  recitals  according  to  the  case;  see  Forms 
1733,  1737,  and  820,  p.  1174.] 

Oedeeed,  that  the  issues  of  fact  joined  by  the  pleadings  in 
this  action  be  settled  for  trial  by  a  jury,  and  for  that  purpose  it 

ing  term  of  this  court,  or  to  the  next  Southaek    v.    Central    Trust    Co.,    62 

such  succeeding  term  thereof  to  the  App.  Div.  260,  70  N.  Y.  Supp.  1122; 

end  that   such    further    proceedings,  Tracy  v.  Dolan,  30  Misc.  320,  63  N.  Y. 

trial  and  judgment  thereon,  may  be  Supp.  457,  aff'd,  51  App.  Div.  588. 

had  as  shall  be  proper."  i  Consult   local   calendar   rules    re- 

Under    the    present    practice    the  garding  this  provision, 

successful  party  takes  a  certified  ex-  2N.  Y.  Code  Civ.  Pro.,  §  1644. 

tract  from  the  minutes,  and  moves  for  See  Tracy  v.  Dolan,  30  Misc.  320, 

judgment,  or  brings  on  the  cause  by  03   N.   Y.    Supp.   457,   aflf'd,   51   App. 

notice  of  trial,  to  determine  the  re-  Div.  588,  65  N.  Y.  Supp.  207;  further 

niaining  issues,   or  the  whole  issues  decisions    in    31    Misc.    6,    64   N.    Y. 

with  the   aid    of   the    verdict.      See  Supp.  651. 
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is  hereby  referred  to  E.  F.,  Esq.,  of  ,  as  referee,  to  as- 

certain and  settle  the  said  issues,  and  state  distinctly  and  plainly 
the  several  questions  of  fact  to  be  passed  upon  [if  various  issues 
affecting  different  parties,  add:  the  names  of  the  parties  to  each 
issiie —  aiid  if  necessary,  add:  and  which  party  is  to  hold  the 
affirmative  on  each  question],  and  .that  upon  the  filing  and  con- 
firmation of  his  report,  either  party  may  bring  the  issues  on 
for  trial. 

Enter:   [signature  of  judge  by  initials  of  name  and  title.] 


SECTION  II. 
Bringing  on,  and  Incidental  Peoceedings. 

EOBMS. 

1740.  Notice  of  trial.  1744.  Order   allowing  amendment  on 

1741.  Waiver  of  trial  by  jury.  terms,  and  postponement. 

1742.  Order    that    certain    issues    be       1745.  — ■  reopening    cause    after    sub- 

tried  before  others.  mission,  etc. 

1743.  Proof  of  service  of  subpoena.  1746.  —  after  trial,  granting  leave  to 

amend  complaint. 
FORM  No.  1740. 

Notice  of  trial. 

[As  in  Form  1601,  p.  1780,  omitting  (line  2)  the  words,  "  and 
an  inquest  taken  therein;"  and  if  judgment  i&  to  he  ai  the  same 
time  ashed  against  defendants  ivho  have  appea/red,  but  failed  to 
plead  may  add  in  the  last  line,  the  words,  and  an  application  will 
then  be  made  to  the  court  for  the  relief  demanded  in  the  com- 
plaint.] 

[Note  of  issue,  as  in  Form  1602;  notice  of  motion  to  strike 
from,  calendar,  1606 ;  affidavit  and  stipulations  as  to  postponement, 
1612,  1618.] 

FORM  No.  1741. 

Waiver  of  trial  by  jury. 

[Title  of  court  and  action.] 

The  [defendant]  above  named  hereby  waives  [or,  the  parties 
hereto  hereby  respectively  waive]  trial  by  jury  [upon  the  trial 
now  about  to  be  brought  on^]  herein. 

[Date.]  [Signature  and  address  of], 

Attorney  for  [plaintiff]. 

[Under  N.  Y.  Code  Civ.  Pro.,  §  1009,  file  with  the  clerk] 

3  This  clause,  perhaps,  is  implied.  App.  (Bradwell),  152,  and  p.  1921  of 
Compare  Carthage  v.  Bucknar,  8  111.      this  volume. 
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FORM  No.  1743. 
Older  that  certain  issues  be  tried  before  others.4 

Okdeked,  that  the  issues  raised  by  the  first  alleged  defense, 
stated  in  the  answer  herein,  be  tried  before  the  issues  raised  by 
the  other  defenses.  [^Or  thus:  the  issues  raised  by  the  answer 
of  the  defendant  W.  X.  be  tried  without  awaiting  the  readiness 
of  the  cause  for  trial  as  to  the  other  defendants.®] 

[Or  fhus:  the  issues  raised  upon  the  counterclaim  interposed 
by  the  defendant  be  separately  tried,  and  for  that  purpose  the 
clerk  is  directed  to  put  this  cause  upon  the  Special  Term 
calendar].* 

[Directions  as  to  mode  of  trial  may  he  added,  as  thus  si  Aud 
that  the  trial  of  said  issues  be  had  at  the  Special  Term  of  this 
court  without  a  jury,  and  that  defendant  have  leave  thereafter, 
if  so  advised,  to  move  to  settle  the  other  issues  raised  by  his 
answer,  as  questions  to  be  tried  by  a'  jury. 

FORM  No.  1743. 
Proof  of  service  of  subpoena. 

(See  Form  1625,  p.  1795.) 

FORM  No.  1744. 
Order  allo^ng  amendment  on  terms,?  and  postponement. 

[Adapt  from  Forms  1627-1629,  p.  1796,  etc.,  hy  entitling.  At 
a  Special  Term ;  omitting  recited  of,  "  a  jury  having  been  em- 
paneled," and  svhstituting  for  the  direction  that  "  a  juror  be 
withdrawn,"  a  direction,  "  that  the  trfal  of  this  action  be  post- 
poned"—  or,  "that  the  cause  be  struck  from  the  calendar."] 

*This  practice   approved  where   it  of  an   order   is   not   essential;    or   it 

will  promote  a  fairer  conclusion,  in  may  be  made  on  notice   {Id.,  §  967), 

Morris  v.  Merritt,   52  Iowa,   496;    3  in   which  case  prefix   caption    (court 

N.  W.  Eep.  94.     See,  also,  Russell  v.  order)  and  appropriate  recitals. 

N.  J.  S.  S.  Co.,  10  Misc.  593,  32  N.  Y.  ^  Ournee   v.  Hoxie,   29   Barb.  547 ; 

Supp.  824.  Palmer  v.  Smedley,  13  Abb.  Pr.  185. 

The  direction  may  be  by  entry  in  6  Delano  v.  Eice,  26  Misc.  502,  57 
the  minutes  by  the  judge  holding  the  N.  Y.  Supp.  678. 
court  where  the  cause  is  brought  on  7  Order  to  amend  to  conform  to  the 
(Owen  V.  Weston,  63  N.  H.  599,  2  proofs  should  be  before  decision.  Si- 
New  Eng.  Rep.  717;  N.  Y.  Code  Civ.  denberg  r.  Ely,  90  N.  Y.  257,  11  Abb. 
Pro.,  §  967),  in  which  case  the  entry  N.  C.  354. 
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FORM  No.  1745. 
Order  reopening  cause  after  submission,  so  as  to  take  further  testimony. 

At  a  Special  Term  [etc.,  as  in 
Form  820,  p.  1174]. 
[Title  of  action.'] 

A  motion  having  been  made  herein  by  to  open  this 

cause  and  to  take  testimony,  now,  after  reading  and  filing  the 
affidavit  of  A.  T.,  Esq.,  verified  the  day  of  ,  19     ; 

and  after  hearing  A.   T.,  Esq.,  in  support  of  said  motion,  and 
T.  Z.  in  opposition: 

Oedeeed,  that  the  trial  of  this  cause  be  reopened,  and  that 
it  proceed  before  me  on  the  day  of,  next,  at 

o'clock,  at  ,  for  the  taking  of  such  further  testimony  as 

may  be  offered  by  either  party  [or  may  restrict  as  directed']. 

Enter:   [sigimture  of  judge  by  initials  of  name  amd  title.] 

FORM  No.  1746. 

Order  after   trial,  granting   leave   to   amend   complaint  to   conform  to  the 

proofs.8 

[Title  {court  order)  and  recitals;  see  Form  820,  p.  1174.] 

[Oedeeed,  that  the  plaintiff  have  leave  to  amend  his  complaint 
so  as  to  conform  the  same  to  the  proofs,  in  the  following  particu- 
lar [state  scope  of  amendment]  and  to  serve  a  oopy  thereof  within 
days  on  the  defendant's  attorney;  and  that  the  complaint 
so  amended  be  filed  and  stand  as  the  complaint  in  this  action, 
and  that  the  answer  as  now  served  stand  as  the  answer  to  said 
complaint.  This  order  is  granted  upon  condition  that  the  plain- 
tiff pay  within  days  from  the  entry  of  this  order  to  the 
defendant  the  sum  of  dollars,  costs  of  opposing  this  motion 
[and  file  with  the  clerk  of  the  county  of  a  bond  in  the  pen- 
alty of  dollars,  conditioned  that  in  case  the  defendant  shall 
finally  recover  costs  against  the  plaintiff,  such  costs,  so  far  as 
they  have  already  accrued,  shall  be  paid ;  and  until  such  bond  be 
filed,  the  proceedings  on  the  part  of  the  plaintiff  are  stayed]. 
Enter :  [signature  of  judge  by  initials  of  name  and  title,] 

8  If  the  cause  is  put  over  to  allow  view  it  on  appeal,  should  be  specially 

amendment,  to  be  afterward  brought  mentioned  in  the  notice  of  appeal.  See 

on   upon   the    amended    pleading,    an  Form  1744. 
order  should  be  entered;   and  to   re 
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1753.  Order  giving  leave  to  file  and 
serve  exceptions,  and  make 
case,  nuno  pro  time. 

1754.  Notice  of  motion  at  Appellate 
Division  for  nevp  trial  after 
interlocutory  judgment. 

1755.  Case  asi»proposed  (with  or  with- 
out exceptions),  after  trial 
by  court  or  referee. 

III.   Costs;  and  judgment. 

1756.  Affidavit  to  proceedings. 

1757.  Notice  of  settlement  or  resettle- 
ment of  judgment. 

1758.  Judgment. 

1759-1775.  Statements  suitable  to  in- 
sert in  foregoing  Form. 

1776.  Judgment  dismissing  complaint 
upon  the  merits. 

1777-1780.  Statements  suitable  to  in- 
sert in  foregoing  Form. 

1781.  Clause  giving  leave  to  apply 
for   further   directions. 

[Notice  of  Trial,  Form  1740,  p.  1872;  Note  of  Issue,  Form 

1602,  p.  1783;  Directions  Incidental  to  Trial,  Forms  1742-1746.] 

I.    FINDINGS.9 

FORM  No.  1747. 
Req^uests  to  find'.io 

[Title  of  court  and  action.'] 

The  plaintiff    [or,    defendant    Y.    Z.J    submi'ts    tlae    annexed 
proposed  findings  of  fact  whicli  he  deems  establi-'ilied  by  the  evi- 


I.   Findings. 

1747.  Bequests  to  find. 

1748.  Decision   {i.  e.,  findings  of  fact 

and  of  law  with  direction 
for  judgment,  after  trial  by 
judge. 

1749.  Notice    of    decision    or    report, 

and  judgment  thereon,  to 
limit  time  to  file  exceptions 
to  the  findings  or  refusals; 
and  time  to  make  case,  and 
to  appeal. 
II.  Exceptions;  case;  and  new 

TBIAL. 

1756.  Notice  of  exceptions  to  findings 
and  refusals  to  find,  of  court 
(or  referee),  aiter  a  trial. 

1751.  Notice  of  the  filing  of  the  ex- 

ceptions to  findings,  etc. 

1752.  AfiBdavit  to  move  for  leave  to 

file  and  serve  exceptions,  and 
make  case,  nuno  pro  tunc. 


BBstween  the  editions  of  this  work, 
§  1022  of  the  Code  of  Civil  Procedure 
was  amended  (first  in  1895),  so  as  to 
permit  what  was  known  as  a  "^  short 
form  decision,"  wherein  the  facts  were 
not  separately  stated  or  the  conclu- 
sions of  law  declared,  but  the  grounds 
of  the  decision  were  briefly  stated, 
and  judgment  directed  as  the  court 
deemed  proper;  but  by  a  later  amend- 
ment (in  1903),  the  section  has  been 
restored  to  its  former  condition,  i.  e., 
of  requiring  the  decision  of  the  court 
or  referee  to  state  separately  the 
facts  found  and  the  conclusions  of  law. 
The  vice  of  the  short  form  decision  is 
well  illustrated  by  the  principle  of 
its  review,  as  stated  in  Young  v.  Val- 
entine, 177  N.  Y.  347. 

The  "  short  form  decision "  is  no 
lopRer  proper,  and  the  Appellate 
division  will   send   such    a    decision 


back  for  correction  by  the  trial  court. 
Wander  v.  Wander,  111  App.  Div. 
189,  97  N.  Y.  Supp.  586. 

A  formal  decision,  containing  find- 
ings, is  unnecessary  when  the  plain- 
tiff is  non-suited  at  the  trial.  Deeley 
V.  Heintz,  169  N.  Y.  129,  135.  If, 
however,  the  cause  is  submitted  and 
decision  reserved,  a  subsequent  non- 
suit requires  a  decision  under  §  1021, 
to  which  an  exception  must  be  taken 
and  filed  in  order  to  obtain  a  review. 
Ross  V.  Caywood,  162  N.  Y.  259. 

See  notes  to  Form  1748,  post. 

10  Under  N.  Y.  Code  Civ.  Pro., 
§  1023  (as  re-enacted  in  1904,  after 
having  been  repealed  in  1894),  pro- 
posed findings  and  conclusions  must, 
in  order  that  the  court  is  required  to 
pass  upon  them,  be  submitted'  at  or 
before  submission  of  the  action  for 
decision,  or  (by  consent)  before  actual 
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dence  herein,  and  proposed  conclusions  of  law,  which  he  desires 
and  requests  be  made. 

[Date.]  [Signature  and  office  address  of], 

Attorney  for 

[Annex  a  draft  of  findings  such  as  desired,  in  the  form  of 
distinct  propositions  of  fact  and  law  respectively,  separately 
stated^^  and  numbered  and  framed  in  manner  appropriate  to  the 
decision;  see  next  Fo7-m.]^'' 

decision  or  report  rendered.  Hart- 
niann  v.  Sohnugg,  113  App.  Div.  254, 
99  N.  Y.  Supp.  33;  Gormerly  v.  Mc- 
Glynn,  84  N.  Y.  284.  But  not  after 
decision  made.  Wainman  v.  Hamp- 
ton, 110  N.  Y.  429.  A  cause  is 
"  finally  submitted  for  decision,"  when 
the  testimony  is  finished  and  the  ar- 
guments concluded.  Hartmann  v. 
Schnugg,  supra.  The  court  or  referee 
must  not  allow  postponement  until 
settling  the  case.  But  as  to  waiver 
of  this  limit  of  time,  see  Ward  v. 
Craig,  87  N.  Y.  550;  Matter  of  Chaun- 
cey,  32  Hun,  429;  Welch  v.  Preston, 
30  Hun,  303.  It  is  the  frequent  prac- 
tice, after  an  opinion  is  rendered,  to 
require  submission  of  a  new  set  of 
findings,  by  the  successful  party,  in 
accordance  with  the  opinion;  but  this 
is  only  for  the  purpose  of  enabling 
the  judge  or  referee  to  sign  a  decision 
free  from  mutilation,  and  a  call  by 
him  for  a  new  set  of  findings  (or  a 
proposed  decision)  to  be  submitted  by 
the  successful  party,  would  not  thereby 
give  the  unsuccessful  party  a  right  to 
submit  requests  to  find. 

See  that  all  your  requests  are 
passed  upon,  or  the  appellate  court 
may  disregard  them.  Harris  v.  Van 
Wart,  96  iST.  Y.  642.  Code  Civ.  Pro., 
§  1023,  requires  the  court  or  referee 
to  pass  upon  each  request,  although 
providing  that  failure  so  to  do  shall 
not  affect  the  validity  of  the  decision 
or  report.  And  see  that  there  is  no 
inconsistency  between  the  findings 
and  the  refusals  and  granted  requests 
on  either  side. 

A  refusal  to  find  a  fact  is  not  tan- 
tamount to  a  finding  to  the  contrary. 
Morehouse  v.  Brooklyn  Heights  R.  R. 
Co.,  185  N.  Y.  520;  Galle  v.  Tode, 
148  id.  270. 

11  The  propositions  embraced  in 
requests  to  find  facts  must  be  in  the 
form  of  facts  established,  and  not  in 
the  form  of  evidence  tending  to  estab- 


lish them.     Friedman  v.  Bierman,  43 
Hun,  387. 

Both  as  to  facts  and  as  to  law  each 
proposition  should  be  stated  in  the 
most  concise  and  direct  manner,  with- 
out repetition,  evidence,  argument  or 
comment.  Glacius  v.  Black,  60  N.  Y. 
145,  10  Am.  R.  449. 

But  under  the  California  statute, 
the  requests  should  be  not  to  find  in 
a  particular  way,  but  only  on  a  speci- 
fied point,  leaving  it  to  the  court  to 
frame  the  finding.  Edgar  v.  Steven- 
son, 70  Cal.  286,  11  Pac.  Rep.  704. 

Each  proposition  must  be  single, 
for  a  refusal  is  not  error  if  either 
branch  of  the  request  ought  to  be  de- 
nied. Heilbrun  v.  Hammond,  13 
Hun,  474;  Davis  v.  Leopold,  87  N.  Y. 
620. 

The  statement  of  incidental  facts 
which  are  but  evidence  of  the  mate- 
rial facts  (Merchants'  Mut.  Ins.  Co. 
V.  Allen,  121  U.  S.  67;  Union  Pac.  E. 
R.  Co.  V.  United  States,  116  id.  154; 
Friedman  v.  Bierman,  43  Hun,  387; 
Conlau  V.  Grace,  36  Minn.  276;  30 
N.  W.  Rep.  880),  or  of  mere  details 
(Sidenberg  v.  Ely,  90  N.  Y.  257,  U 
Abb.  N.  C.  354),  is  out  of  place.  A 
request  to  find  whether  a  particular 
item  of  damage  or  charge  isincluded, 
and  if  so  to  what  amount,  is  proper, 
but  the  elements  by  which  it  was 
calculated  cannot  be  required.  United 
States  V.  Smith,  94  U.  S.  214. 

Admissions  in  the  pleadings  are 
not  to  be  reiterated  in  the  findings. 
Dunham  v.  Cudlipp,  94  N.  Y.  129; 
Jacobson  v.  Brooklyn  Lumber  Co., 
184  id.  152.  In  complex  cases,  while 
careful  to  cover  every  material  point 
saparately,  do  not  multiply  the  num- 
ber of  requests  beyond  Avhat  is  necM- 
sary.  See  Quincy  v.  Youn?.  53  N.  Y- 
504,  where  an  unreasonable  number 
was  held  to  justify  the  failure  to 
notice  the  materiality  of  some. 

12  Either   party   may   submit  pro- 
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FORM  No.  1748. 

Decision  (i.  e.,  findings  of  fact  and  conclusions  of  law,  with  direction  for 
judgment)  by  judge,  after  a  trial.ia 

At  a  Special  Term^*  [etc.;  see 
Form  820,  p.  llTi]. 
[Title  of  action.] 

The  issues  of  fact  [if  only  part  of  them,  indicate  what,  as 
thus:  raised  by  the  answer  of  the  defendant  Y.  Z.]  coming  on 
to  Be  tried  by  the  court  at  a  Special  Term  held  by  the  undersigned 
without  a  jury,  *  and  having  been  tried  on  the  day  of  , 

19  ,  and  the  allegations  and  evidence  of  the  parties  having  been 
heard;  f  now,  after  hearing  A.  T.  for  the  plaintiff,  and  Z.  T. 
for  the  defendant,  and  due  deliberation  having  been  had,  I  decide 
and  find  as  follows : 


posed  findings  ex  parte.  Bcrnheim  v. 
BIocli,  45  Misc.  581,  91  N.  Y.  Supp. 
40.  But  the  practice  is  more  com- 
monly to  stipulate  that  both  sides 
may  await  indication  from  court  or 
referee  of  his  intended  determina- 
tion, and  secure  his  opinion  if  any; 
then  for  the  prevailing  party  to  sub- 
mit proposed  decision  on  a  notice  of 
settlement  to  the  adversary.  The  un- 
successful party  must  submit  his  pro- 
posed requests  at  the  time  specified 
in  the  notice  of  settlement,  which  is 
the  limit  of  the  power  to  stipulate. 
See  note  10,  supra. 

13  See  note  9  at  beginning  of  this 
section. 

A  judgment  entered  without  a  de- 
cision which  conforms  to  the  require- 
ments of  §  1022  as  now  existing,  is 
unauthorized,  and  must  either  be  re- 
versed on  appeal  and  a  new  trial  or- 
dered, or  the  cause  remitted  to  the 
Special  Term  for  the  making  of  a. 
proper  decision.  See  Wise  v.  Coheu, 
113  App.  Div.  859;  Lentschner  i;. 
Lentschner,  80  App.  Div.  43,  80  N.  Y. 
Supp:  146;  Burnham  v.  Denike,  54 
App.  Div.  132,  54  N.  Y.  Supp.  132; 
aff'd,  167  N.  Y.  625 ;  ShalTer  v.  Mar- 
tin, 20  App.  Div.  304,  46  N.  Y.  Supp. 
992;  Hall  t'.  Beston,  13  App.  Div.  116, 
*3  N.  Y.  Supp.  304.  The  rule  is  the 
same  although  the  action  is  at  law, 
in  which  a  jury  was  waived.     Elec. 


Boat  Co.  i;.  Howey,  96  App.  Div.  410, 
89  N.  Y.  Supp.  210. 

Such  a  judgment  may  also  be  va- 
cated on  motion.  Wise  v.  Cohen,  113 
App.  Div.  859;  Dobbs  v.  Brinckerhoff, 
98  App.  Div.  258,  90  N.  Y.  Supp.  480. 

A  decision  which  merely  directs 
the  judgment,  but  which  contains  no 
findings  or  conclusions  of  law,  aflTorda 
no  basis  for  the  judgment.  Newman 
V.  Mayer,  52  App.  Div.  209,  65  N.  Y. 
Supp.  294,  7  Anno.  Cas.  497. 

On  settlement  of  findings,  the  suc- 
cessful party  should  see  that  there 
are  none  inconsistent,  as  the  adver- 
sary is  entitled  to  the  benefit  of  the 
findings  most  favorable  to  him.  Nick- 
ell  V.  Tracy,  184  N.  Y.  386;  Schwinger 
V.  JRaymond,  83  N.  Y.  193.  For  this 
purpose  examine  the  adversary's  re- 
quests to  find;  and  if  any  have  been 
granted  which  are  not  consistent  with 
the  findings,  ask  re-settlement. 

The  judge  or  referee  should  deter- 
mine all  the  material  facts,  not  merely 
those  which  may  suffice  to  lead  to 
judgment.  Sixth  Ave.  R.  E,.  Co.  v. 
Gilbert  Elev.  Ry.  Co.,  3  Abb.  N.  C. 
372. 

It  is  wholly  insufficient  for  the  de- 
cision to  merely  state  the  evidence  as 
given  by  the  witnesses,  and  then  draw 
a  conclusion  unsupported  by  any  find- 
ing of  fact.  Dougherty  v.  Lion  Fire 
Ins.  Co.,  183  N.  Y.  302. 

14  See  Vol.  I,  p.  217,  note  18. 
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Findings  of  Fact.^* 
I.   \_8tate    eaxih    'proposition    found,    separately,    and  numher 
ihem.y^  Conclusions  of  Law." 

I.   Instate  each  conclusion  separately,^^  and  number  them.] 
I  accordingly  direct  judgment  §  for  [plaintiff]  against  [defend- 
to  a  finding  to  the  contrary,  so  as  to 
obviate  an  omission  to  find  upou  t.lut 
issue  in  tlie  decision.     Id. 

Facts  found  at  request  of  unsuc- 
cessful party  must  be  incorporated. 
Hudson,  etc.,  R.  Co.  v.  Jackson,  115 
App.  Div.  168. 

An  erroneous  finding  of  fact,  uule.ss 
a  mistake  in  the  nftture  of  a  clerical 
error,  can  only  be  corrected  upon  ap- 
peal. Erroneous  conclusions  of  law, 
inaCvertently  made,  may  be  corrected 
by  the  trial  court  before  the  time  to 
appeal  from  the  judgment  has  ex- 
pired. Rockwell  V.  Carpenter,  25  Hun. 
529;  Coffin  v.  Lesster,  36  Hun,  347; 
afT'd,  110  N.  Y.  645;  Bohlen  v.  Met. 
El.  R.  Co.,  31  St.  Rep.  888,  121  N.  Y. 
54C ;  Boyd  V.  Campbell,  12  Misc.  351, 
33  N.  Y.  Supp.  557;  aff'd,  146  N.  Y. 
403. 

The  Appellate  Division  cannot 
make  an  affirmative  finding  of  fact 
and  overturn  a  contrary  finding  of 
the  trial  court,  although  it  may  sup- 
ply a  finding  warranted  by  tlie  deci- 
sion on  the  facts  as  made  and  neces- 
sary to  sustain  the  judgment.  See 
Levin  v.  Dietz,  106  App.  Div.  208, 
94  N.  Y.  Supp.  4l9. 

When  a  decision  with  findings  has 
been  unanimously  affirmed  nt  the  Ap- 
pellate Division,  the  only  question  for 
determination  by  the  Court  of  Ap- 
peals is"  whether  such  facts  authorized 
the  judgment  rendered.  Ide  r.  Brown, 
ITS  N.  Y.  26. 

17  A  correct  decision  based  on  a 
wrong  reason  will  be  allowed  to  stand, 
if  no  prejudice  be  shown.  Ward  v. 
Hasbrouck,  169  N.  Y.  40". 

Direction  for  juugmeui,,  or  a  con- 
clusion of  law  equivalent  thereto,  is 
essential.  Benjamin  K.  Allen,  35 
Hun,  115. 

A  direction  lor  judgment  may 
avail  as  a  sufficient  conclusion  of  law. 
Murphy  v.  Snyder  (Cal.,  188!)),  S  Pac. 
Rep.  2.  So  a  conclusion  of  law  may 
avail  as  a  direction  for  judgment. 
Hathaway  v.  Russell,  46  N.  i.  Super. 
Ct.  103. 


15  The  findings  must  be  distin- 
guished from  the  conclusions  of  law. 
A  referee's  report  containing  num- 
bered paragraphs,  but  not  showing 
which  are  the  facts  found  and  which 
his  conclusions,  is  insufficient.  Led- 
erer  v.  Lederer,  108  App.  Div.  228, 
95  N.  Y.  Supp.  623.  See,  also,  Jeff. 
Co.  Bank  v.  Dewey,  181  N.  Y.  98. 

The  Court  of  Appeals  is  conlined 
to  the  findings  as  made,  and  cannot 
add  to  them.  Sweet  v.  Henry,  1"5 
N.  Y.  268;  Hay  v.  Knauth,  169  id. 
298. 

No  special  form  is  essential  to  con- 
stitute a  finding  of  fact.  Crawford 
V.  Halsey,  124  U.  S.  648,  holding  that 
the  words,  "  considering  that  an  as- 
signment was  made  by  A.  to  B.  .  .  . 
lb  is  adjudged,"  etc.,  was  a  finding  of 
fact. 

So  finding  a.  party  guilty  of  the 
adultery  as  charged  in  the  answer,  is 
sufficiently  formal.  Pollock  v.  Pol- 
lock, 71  N.  Y.  137.  But  a  finding  that 
all  the  material  allegations  are  true 
is  not  sufficient.  Nor  is  a  finding  that 
fraudulent  statements  were  made,  but 
specifying  no  statement.  Everett  v. 
Everett,  180  N.  Y.  452. 

A  finding  contrary  to  an  admission 
in  the  pleadings  is  error  unless  the 
admission  has  been  waived.  Dunham 
V.  Cudlipp,  94  N.  Y.  130;  Rodgers  v. 
Clement,  102  id.  422.  The  findings 
need  not  include  facts  admitted  in 
the  pleadings.  Jacobson  v.  Brooklyn 
Lumber  Co.,  184  N.  Y.  152.  A  find- 
ing founded  on  an  admission  in  the 
pleadings,  without  evidence,  should 
not  deviate  from  the  admitted  alle- 
gations, either  affirmatively  or  nega- 
tively.   Bonn  V.  Steiger,  21  Hun,  210. 

18  Every  issue  of  fact  tendered  by 
the  pleadings'  must  be  passed  upon 
and  decided,  one  way  or  the  other,  in 
the  findings  incorporated  in  the  de- 
cision, otherwise  a  mistrial  reEults. 
Morehouse  v.  BrookljTi  Heights  R.  K. 
Co.,  185  N.  Y.  520.  And  a  refusal  to 
find  11  fact  at  the  request  of  the  un- 
successful   party   is    not   tantamount 


18  Harris    v.    Hey     (Pa.,    1880),    2  Cent.  Kep.  530. 
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ant]^'  for  [stating  sum  or  special  relief,  or  may  say:  for  the  re- 
lief as  demanded  in  the  complaint :  —  for  direction,  of  interlocu- 
tory judgment,  see  Form  1793],  with  costs,^°  which  are  hereby 
awarded  to  the  [plaintiff]  against  the  [defendant]  to  be  taxed. 
[Such  judgment  to  be  entered  nunc  pro  tunc  as  of  the  day  of 

,  19     ,  being  the  day  on  which  this  cause  was  finally 
submitted.]" 

[Or,  where  the  defendant  is  successful,  suistitute  at  § :  for 
defendant  dismissing  the  plaintiff's  complaint  on  the  merits^^  — 
■or,  specify  any  affimative  judgment  awarded  —  with  costs,  etc.] 
[Signature  of  judge  in  full^  with  title. 'Y'^^ 


For  the  test  of  the  distinction  be- 
tween findings  of  fact  and  oi  law, 
compare  Sun  Mut.  Ins.  Co.  t.  Oounn 
Ins.  Co.,  107  U.  S.  485,  506;  S.  c,  12 
Ins.  L.  J.  194;  Sohn  v.  Freiberg,  9 
Cine.  L.  Bui.  290;  Spies  v.  ISIat.  City 
Bank,  174  N.  Y.  222;  Hotchkiss  v. 
JiDsher,  48  N.  Y.  478. 

But  compare  Briggs  v.  Briggs,  46 
Vt.  571. 

As  to  difference  in  effect  between 
a  finding  of  fraud  as  matter  of  fact 
and  as  a  conclusion  of  law,  see  38 
Hun,  482.  It  will  not  do  to  state 
findings  of  fact  as  if  they  were  find- 
ings of  Jaw,  or  conversely.  Eilers  v. 
Boatman,  111  U.  S.  (Davis)  356; 
Sun  Mut.  Ins.  Co.  v.  Ocean  Ins.  Co., 
107  U.  S.  485,  501 ;  Hays  v.  Miller, 
70  N.  Y.  112;  Jarvis  v.  Jarvis,  66 
Barb.  331.  Although  for  the  purpose 
of  sustaining  a  judgment,  where  the 
evidence  is  all  in  the  record,  and  un- 
disputed, a  conclusion  .of  law  may  be 
treated  as  a  finding  of  fact.  Germ. 
Life  Ins.  Co.  v.  Casev,  98  App.  Div. 
88,  90  N.  Y.  Supp.  418. 

19  A  positive  direction  of  judgment 
is  necessary.  Reynolds  v.  jEtna  Life 
Ins.  Co.,  6  App.  Div.  254,  39  N.  Y. 
Supp.  885.  .  And  it  should  clearly 
specify  the  provisions  of  the  judgment 
to  be  entered,  for  the  guidance  of 
the  clerk. 

20  Costs  in  equity  cases  do  not  de- 
pend on  any  statute,  nor  do  they  ab- 
solutely depend  on  the  determination 
of  the  cause.  Belmont  v.  Ponvert,  38 
N.  Y.  Super.  Ct.  425 ;  compare  Biddle 
I',  lomlinson,  6  Cent.  Rep.  903;  Couch 
V.  Millard,  41  Hun,  212,  rev'g  8  Civ. 
Pro.  Eep.  (Browne)  431;  s.  c,  3 
How.  Pr.  (N.  S.)  22;  Daniel's  Chan- 
cery Pr.,  p.  1394. 

And  this  rule  was  not  altered  by 
the  new  Code.     Black  v.  O'Brien,  23 


Hun,  82;  Law  v.  McDonald,  !)  Hun, 
23  (compare  N.  Y.  Code  Civ.  Pin., 
§  3230)  ;  Dill  v.  Wisner,  88  N.  Y.  153, 
£  Am.  Prob.  509. 

The  remedy  for  error  in  the  exer- 
cise of  discretion  in  the  direction  as 
to  costs,  in  findings,  is  to  except  and 
appeal  (Rosa  v.  Jenkins,  31  Hun,  384; 
and  see  Adams  v.  Sullivan,  42  id. 
278)  ;  not  by  motion  (Woodford  u 
Bucklin,  14  Hun,  444).  But  where 
the  costs  are  not  discretionary,  a  dis- 
regard of  the  statute  ruie  should  be 
corrected  on  motion.  Boardway  v. 
Scott,  31  Hun,  378. 

21  Such  a  pcovision  is  proper,  and 
within  the  power  of  the  court,  to 
avoid  the  embarrassment  of  some  fact 
arising  subsequent  to  subriilosion  and 
before  decision,  e.  jr.,  the  birth  of  a 
child  entitled  to  representation.  See 
.lewett  V.  Sclmiidt,  108  App.  Div.  322, 
95  N.  Y.  Supp.  03 1. 

22  When  the  trial  judge  or  referee 
may  properly  dismiss  upon  the  morit-i, 
see  Deeley  v.  Heintz,  169  N.  Y.  129; 
Woodbridge  v.  First  Nat.  Bank,  166 
id.  238.  These  eases  seem  authority 
for  the  proposition  that  whenever  a 
decision  containing  findings  is  prop- 
erly made,  the  judgment  in  defend- 
ant's favor  should  be  on  the  merits. 
See,  also,  Freedman  v.  Sirota,  109 
App.  Div.  874;  and  notes  to  Form 
No.  1776. 

23  Signature  is  necessary.  Benja- 
min V.  Allen,  35  Hun,  115;  Smith  v. 
Davidson,  45  Ind.  396;  Service  v. 
Gambrel  (Ind.,  1887),  9  West.  Rep. 
94;  but  see  Bietman  v.  Hopkins,  7 
West.  Rep.  264;  McNaughton  v. 
Chave,  5  Abb.  N.  C.  225. 

As  to  signing  nunc  pro  tunc,  see 
Fulton  V.  Fulton,  8  Abb.  N.  C.  210. 

23a  Must  be  filed  within  twenty 
days     after     adjournment     of     term. 


1880  Abbott's  practice  ane  foems. 

FORM  No.  1749. 

Notice  of  decision  or  report,  and  entry  of  judgment  thereon,  to  limit  time 
to  file  exceptions  to  findings  or  refusals;  to  make  case;  and  to  appeal.2t 

{Entitle,  unless  indorsed  on  copy.] 

Please  take  notice,  that  the  within  \_or,  the  foregoing]  is  a 
copy  of  the  decision  of  Mr.  Justice  J.  K.  \_or,  the  report  of  the 
referee]  herein,  which  was  duly  filed  in  the  office  of  the  clerk 
of  ,  on  this  \_or,  the]  day  of  >  1^     >  {."''"^  if 

also  desired  to  limit  time  to  file  exceptions,  make  a  case,  and  to 
appeal,  serve  at  the  same  time  a  correct  copy  of  the  judgment,  witli 
a  notice  of  its  entry. '^'^ 

\_Date,  signature,  and  addresses,  as  in  Form  1656.] 


II.     EXCEPTIONS;    CASE;  AND  NEW  TRIAL. 

FORM  No.  1750. 

Notice  of  exceptions  to  findings  and  refusals  to  find  of  court  (or  referee), 

after  a  trial.28 

[Title  of  court  and  cause.] 

The  plaintiff  [or,  the  defendant  Y.  Z.]^''  hereby  excepts  to  the 
decision  of  Mr.  Julstice  J.  K.  [or,  the  report  of  E.  F.,  Esq.,  the 

But  failure  so  to  do  will  only  result  purpose  does  not  avail  for  the  forr.n'r, 

in   the    Special   Term,    upon   motion,  without    a   copy   of   the   deeis'im   or 

fixing  a  future  time  for  filing.     Code  report.     Schwartz  v.  Weber,  IS  Abb. 

Civ.  Pro.,  §  1010.  N.  C.  60,  103  N.  Y.  658. 

24  By  N.  Y.  Code  Civ.  Pro.,  §  994,  The  unsuccessful  party  may  i;  ako 

service  of  a  copy  of  the  decision,  or  a  case  and  exceptions  witjoiit  wnit- 

report    of   the    referee,   with   written  ing  for   the   entr3'  of   judgmeut  and 

notice   of  the  entry   of  judgment,   is  notice   thereof.      18   Abb.   N.   C,  63, 

nece.ssary   to    limit    the   time   within  note. 

which    to    except;    and   the    li.i'it    is  25  See  Form  2036  and  noteg. 

ten  days  thereafter..  26  Under  N.  Y.  Code  Civ.  Pro.,  §  994, 

By  Gen.  Rule  No.  32  the  like  no-  file  in  clerk's  oflSce,  and  serve  copy  on 
tiee  and  copy  is  necessary  to  limit  the  attorney  for  each  adverse  party 
time  to  make  a  case,  or  a  case  and  (and  this  includes  co-defendants  ad- 
exceptions,  or  case  containing  excep-  versely  affected ),  with  notice  of  filing 
tions,  and  the  limit  is  thirty  days.  indorsed,  within  ten  days  after  writ- 

By  Code  Civ.  Pro.,  §  1351,  service  ten  notice  and  copy  of  decision  or  re- 

of  a  copy  of  the  judgment,  with  writ-  port  filed,  and  of  entry  of  judgment 

ten  notice  of  its  entry,  is  necessary  to  thereon.     But  it  is  not  necessary  to 

limit   the    time    to    appeal;    and    the  await  judgment, 

limit  is  thirty  days.     Service  of  the  The  "  notice  of  exceptions,"  or,  as 

judgment  and  notice  for  this   latter  it    is    often    called,    the    exceptions. 


27  Parties  not  absolutely  united  in  to   all   the  parties  jointly  excepting, 

interest    should    file    separate    excep-  See    Bosley   V.   Nat.   Mach.   Co.,   123 

tions:    if   joint   exceptions   are   filed,  N.  Y.  550. 
they  will  be  sustained  only  if  good  as 
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referee]  herein  filed  in  the  office  of  the  clerk  of  the  county  of 
on  the  day  of  ,  19     ,  in  the  following 

particulars : 


referring  to  exceptions  taken  afifir 
trial,  by  way  of  objections  to  the  con- 
clusions of  law,  is  to  be  distinguished 
from  the  paper  known  as  "  excep- 
ticns,"  and  formerly  called  bill  of 
exceptions,  referring  to  exceptions 
taken  at  Hie  trial  to  rulings  made  in 
ita  progress. 

For  the  purpose  of  reviewing  ob- 
jections to  rulings  at  the  trial,  the 
parly  must  have  an  exception  noted 
at  the  time  in  the  minutes,  and  if  he 
subsequently  makes  a  case  containing 
exceptions  or  a  bill  of  exceptions, 
those  trial  exceptions  will  then  ap-* 
pear  in  their  place  in  the  narrative  of 
the  proceedings  on  the  trial.  An 
appeal  from  the  judgment,  on  a  case, 
will  bring  these  trial  rulings  up  for 
review,  although  no  exceptions  to  the 
decision  were  filed.  Pilz  v.  Yonkers 
R.  R.  Co.,  83  App.  Div.  29,  82  N.  1. 
Supp.  220;  Lanier  v.  Hoadley,  42 
App.  Div.  6,  58  N.  Y.  Supp.  165. 

But  for  the  purpose  of  interposing 
exceptions  to  the  conclusions  of  the 
judge  or  referee  embodied  in  the  de- 
cision or  report  as  filed,  and  to  the 
refusal  of  the  judge  or  referee  to  find 
as  requested,  the  party  must,  after 
the  decision  or  report  has  been  filed, 
serve  and  file  a  notice  of  exccption.s, 
as  in  the  above  Form.  Dunleavey  c, 
Dunleavey,  88  App.  Div.  601,  84  N.  Y. 
Supp.  502;  Nat.  Prot.  Assoc,  v.  Cum- 
ing, 53  App.  Div.  227,  65  N.  Y.  Supp. 
946. 

The  exceptions  interposed  by  this 
notice  may  afterward  be  incorporated 
with  any  exceptions  taken  on  the 
trial  and  noted  in  the  minutes,  when 
the  ''hill  of  exceptions,"  or  "case 
containing  exceptions,'  comes  to  be 
made  and  settled. 

No  exceptions  are  necessary  to  en- 
able the  Appellate  Division  to  review 
the  questions  of  fact,  on  an  appeal 
from  the  judgment.  Matter  of 
Mosher,  103  App.  Div.  459,  93  N.  Y. 
Supp.  123;  aff'd,  185  N.  Y.  435  (Don- 
nellan  v.  Ketchum,  78  App.  Div.  144, 
to  the  contrary,  may  be  considered 
overruled,  and  eases  under  the  old 
short  form  "  decision  have  no  appli- 
cation.   Otten  V.  Man.   R.   Co.,   150 


N.  Y.  395,  400;  Ross  v.  Caywood,  162 
id.  259,  263). 

Findings  which  are  not  without 
support  in  the  evidence  are  conclu- 
sive in  the  Court  of  Appeals,  although 
the  Appellate  Division  was  not  unani- 
mous. Nat.  Bank  of  Dep.  v.  Rogers, 
IGC  N.  Y.  380.  If  the  Appellate  Divi- 
sion was  unanimous,  then  the  Court 
of  Appeals  cannot  look  into  the 
record  to  see  whether  or  not  there  was 
any  evidence.  Genet  v.  Del.  &  H. 
Canal  Co.,  167  N.  Y.  608. 

An  exception  mvist  be  specific  in 
pointing  out  the  proposition  to  which 
it  is  directed.  Turner  v.  Weston,  133 
N.  Y.  650.  Hence  an  exception  "  to 
each  and  every  finding  of  fact  and 
conclusion  of  law  "  and  "  to  each  and 
every  refusal  to  find  as  requested " 
without  making  a  separate  statement 
of  an  exception  as  to  each,  amounts 
to  nothing  (Drake  v.  N.  Y.  Iron 
Mine,  156  N.  Y.  90;  Gilmour  v.  Col- 
cord,  183  N.  Y.  342;  Matter  of  Mosher, 
103  App.  Div.  459,  93  N.  Y.  Supp. 
J23  ;  Henderson  v.  Dougherty,  95  App. 
Div.  346,  88  N.  Y.  Supp.  665 ) ,  unless, 
perhaps,  every  one  of  the  findings  or 
rulings  is  erroneous.  It  is  not  neces- 
sary, however,  to  use  the  same  lan- 
guage as  the  findings.  Language 
which  points  with  certainty  to  the 
intended  finding  is  enough  (Spauld- 
ing  V.  Strang,  38  N.  Y.  9),  and  the 
court,  at  least  the  Appellate  Division, 
have  power  to  correct  error  in  a  clear 
case,  notwithstanding  too  great  gener- 
ality in  an  exception  (Mandeville  v. 
Marvin,  30  Hun,  282). 

When  the  "  short  form "  decision 
was  permitted,  a  general  exception 
was  sufficient.  JefT.  Co.  Nat.  Bank  v. 
Dewey,  181  N.  Y.  98.  Where  there 
was  but  one  conclusion  of  law,  the 
court  held  that  a  general  exception 
was  sufficient.  Eckerson  v.  New  York, 
80  App.  Div.  12,  80  N.  Y.  Supp.  168; 
afi''d  on  opinion  below,  176  N.  Y.  609. 

On  exceptions  thus  taken  to  conclu- 
sions of  law,  the  exceptant  may  ap- 
peal from  judgment,  to  review  those 
conclusions  without  making  a  case. 
Schwartz  v.  Weber,  18  Abb.  N.  C.  60, 
103  N.  Y.  658. 


1882  abbott'3  pkactice  and  fokms. 

I.  To  the  first  finding  of  fact,  on  the  ground  that  there  is  no 
evidence  tending  to  support  it.^* 

II.  To  so  much  of  the  report  embraced  in  the  second  finding, 
called  a  finding  of  fact,  as  decides  as  a  matter  of  law  that  [etc.]. 

III.  To  the  conclusion  of  law  numbered  1.^* 

IV.  To  so  much  of*"  the  conclusion  of  law  numbered  2  as 

finds  and  decides  that  [stating  the  parf]. 

V.  To  the  refusal  of  the  court  to  find  as  requested  in  paragraph 
numbered  1  of  the  requests  submitted  by  this  defendant  [and' 
to  his  refusal  to  find  at  all  thereon].*^     [And  so  on.] 

[Date.]  [Signature], 

Attorney  for  [defendant]. 
To  the  Clerk  of  the  County  of  '    . 

A.  T.,  Esq., 

Attorney  for  [plaintiff]. 

FORM  No.  1751. 
Notice  of  the  filing  of  the  exceptions  to  findings.s^ 

[Entitle,  unless  indorsed  or  underwritten  on  the  exceptions.] 

Please  take  notice,  that  the  within  notice  of  exceptions  to  t^e 
decision  [or,  report]  and  findings,  and  refusals  of  the  court  [or, 
of  the  referee]  herein,  has  been  filed  in  the  office  of  the  clerk 
of  the  county  of  ,  this  day  of  ,  19     . 

[Date,  signature,  and  addresses,  as  in  Form  1656.] 


28  A  finding  of  fact,  if  without  any  30  Hepburn  v.  Montgomery,  97  N.  Y. 
evidence  tending  to  support  it,  is  the  617;  Cornell  v.  Barney,  26  Hun,  134; 
subject  of  exception.  N.  Y.  Code  Civ.  Graham  v.  Chrystal,  2  Abb.  Ct.  App. 
Pro.,  §  993  (added  in  1903).  And  Dec.  263,  aff'g  1  Abb.  Pr.  (N.  S.)  121. 
such  an  exception  must  be  taken  in  31  The  refusal  by  the  trial  court  or 
order  to  give  to  the  Court  of  Appeals  referee  to  find  a  fact  as  requested, 
the  right  of  review.  Turner  v.  may  always  be  reviewed  at  the  Appel- 
Weston,  133  N.  Y.  650;  Roberts  v.  late  Division,  under  an  exception 
Tobias,  120  id.  1.  The  Appellate  taken  to  the  refusal  to  find.  Code 
Division  may  consider  the  facts,  al-  Civ.  Pro.,  §  1023  (as  amended  1904). 
though  no  exceptions  to  them  have  But  the  Court  of  xippeals  cannot  re- 
been  taken.  Roberts  v.  Tobias,  supra;  view  such  a  refusal  to  find,  in  a  case 
Matter  of  Mosher,  185  N.  Y.  435.  where   the  trial  court  has  found  to 

28  After    unanimous    affirmance    at  the  contrary  in  its  decision,  and  the 

the  Appellate  Division,  this  exception  Appellate   Division   has   unanimously 

will   raise   in    the   Court   of   Appeals  affirmed.       Le     Gendre     v.     Scottish 

only  the  question  whether  the  facts  Union,  etc.,  Co.,  183  M.  Y.  392. 

found   support   the   conclusion.     Kre-  32  Serve  within  ten  days.     See  end 

keler  v.  Aulbach,  169  N.  Y.  372.  of  note  26  to  preceding  Form. 
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FORM  No.  1752. 

AfBdavit  to  move  for  leave  to  file  and  serve  exceptions,  and  make  case,  nunc 

pro  tunc.33 

[Title  of  court  and  action.] 
[Venue.] 
T.  Z.,  being  duly  sworn,  says: 

I.  That  he  is  managing  clerk  in  the  office  of  defendant's  at- 
torney herein. 

II.  That  on  the  day  of  ,  19  ,  a  notice  of  the 
filing  of  the  decision  of  the  court  [or,  the  report  of  the  referee] 
herein,  was  served  on  defendant's  said  attorney,  by  delivering 
the  same  to  this  deponent,  and  that  deponent  thereupon  informed 
said  attorney  of  the  service,  and  was  instructed  by  him  to  prepare, 
file  and  serve  said  exceptions  on  behalf  of  said  defendant  to  said 
decision  [or,  report],  and  make  and  serve  a  case  [stating  circum- 
stances, and  excuse  for  failure  to  file  and  serve  in  time]. 

III.  That  said  exceptions  were  prepared  and  served  in  good 
faith;  and  that  it  is  owing  to  the  inadvertence  and  mistake  of 
deponent,  under  the  circumstances  aforesaid,  that  they  were  not 
filed  and  served  in  time,  and  that  defendant  desires  to  be  allowed 
to  file  and  serve  them  nunc  pro  tunc,  with  the  same  force  and 
effect  as  if  they  had  been  filed  and  served  in  season;  and  that 
defendants  may  have  an  extension  of  time  in  which  to  serve  said 
case  [and  that  days  is  necessary  therefor]. 

[If  order  to  show  cause  is  asked,  state  reason  and  condition 
of  cause,  and  as  to  previous  application;  see  p.  1172.] 

[Jurat.]  [Signature.] 

[Notice  of  motion  or  order  to  show  cause;  see  Forms  815  and 
818,  pp.  1171,  1173.] 

FORM  No.  1753. 
Order  giving  leave  to  file  and  serve  exceptions,  and  make  case,  nunc  pro  tunc.34 

[Title  (court  order)  and  recitals  according  to  circumstances;  see 

Form  820,  p.  1174.] 

On  reading  and  filing  the  affidavit  of  C.  D.  [managing  clerk 
in  the  office  of  defendant's  attorney  herein],  verified  the  day 

33  For  a  motion  to  enlarge  time  in  judgment    set    aside.      Whiteside    v. 

advance,  see  Form  1660.  Novae  Cottage  Assoc,   68   Hun.  568, 

,  A  failure  to   serve  proposed   find-  23  "N.  Y.  Supp.  63;   aff'd,  142  X.  Y. 

inps  before  judgment  entered,  due  to  585. 

mistake  or  iriadvertence,  does  not  en-  24  Gade  v.  Gade,  14  Abb.  N.  C.  510; 

title  the  defeated  party  to  have  the  S.  P.,  Douglas  v.  Douglas,  7  Hun,  272. 
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of  ,  19     ,  and  on  motion  of  Q.  R.,  defendant's  attorney 

herein,  and  on  proof  of  due  service  of  notice  of  this  motion: 

Oedeeed,  1.  That  the  defendant  Y.  Z.  have  leave  to  file  and 
serve  exceptions  to  the  findings  and  refusals  to  find,  of  the  court 
[or,  referee]   herein,  on  or  before  next,  fiunc  pro  tunc, 

as  of  the  day  of  ?  19     ,  with  the  same  effect  as  if 

seasonably  filed  and  served. 

2.  That  said  defendant  have  days  from  the  date  of  this 

order  in  which  to  make  and  serve  his  proposed  case  and  excep- 
tions^® herein. 

[If  terms  are  imposed:]  3.  This  order  is  on  condition  that 
[etc.]. 

Enter :  [signature  of  judge  hy  initials  of  name  and  title.] 

FORM  No.  1754. 
Notice  of  motion  at  Appellate  Division    for  new  trial  after  interlocutory 

judgment.36 

[Title  of  court  and  action.] 

Please  take  notice,  that  upon  the  pleadings,  the  decision  of  Mr. 
Justice  J.  K.  [or,  report  of  R.  F.,  Esq.,  the  referee]  filed  herein 
on  the  day  of  ,  19     ,  and  the  exceptions  thereto, 

filed  herein  on  the  day  of  ,  19     ,  and  upon  the 

case  also  filed  herein  on  the  day  of  ,19       [or,  to 

be  settled  and  filed  herein]  and  upon  the  interlocutory  judgment 
entered  on  the  day  of  ,  19     ,  the  undersigned  will 

move  this  court  at  an  Appellate  Division  thereof  for  the  de- 

partment, at  a  term  thereof  to  be  held  at  the  court  house  [or,  city 
hall]  at  ,  on  the  day  of  ,  19     ,  at  the  open- 

ing of  the  court  on  that  day,  or  as  soon  thereafter  as  counsel  can 

35  County  of  Milwaukee  v.  Pabst,  Green  v.  Eoworth,  6  Misc.  130,  26 
(Wis.,  1885),  25  N.  W.  Rep.  11.  N.  Y.  Supp.  37. 

36  Pile  and  serve  excentions  within  This  motion  may  be  made  without 
ten  days  after  receiving  copy  of  de-  appealing  from  the  judgment.  Kel- 
cision  or  report,  and  notice  of  entry  sey  v.  Sargent,  104  N.  Y.  663;  Moore 
of    interlocutory    judgment    thereon,  v.  Oviatt,  35  Hun,  216. 

and    notice    motion    before   the    com-  An  appeal  will  also  lie  to  the  Ap- 

mencement  of  the  hearings  directed  in  pellate   Division  from  the   interlocu- 

the    interlocutory    judgment.      N.    Y.  tory     judgment.       Code     Civ.     Pro., 

Code  Civ.  Pro.,  §  1001.  §   1349.     The  amendment  to  this  sec- 

The  exceptions  should  include  the  tion  in  1893  permits  appeal  from 
findings  of  fact,  and  refusals  to  find,  an  interlocutory  judgment  entered 
which  the  appellant  desires  reviewed.  upon  a  referee's  report  thus  super- 
Toms  V.  Greenwood,  30  N.  Y.  St.  Rep.  seding  Dorchester  v.  Dorchester,  121 
478;  Dorchester  r.  Dorchester,  121  N.  Y.  156.  An  appeal  lies  to  the 
N.  Y.  156.  Court  of  Appeals  from  an  order  of  the 

Tlie  motion  will  only  be  heard  on  Appellate  Division  granting  the  new 

a    case    settled    in    the    usual    way.  trial.    Townsend  V.  Van  Buskirk,  162 

N.  Y.  265. 
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be  heard,  for  a  new  trial  on  said  exceptions  and  for  such  other 
or  further  relief  as  may  be  just. 

[Date,  signature,  and  addresses,  as  in  Form  1656.] 
[Order  may  readily  be  adapted  from  Form  No.  1657.J 
FORM  No.  1755. 

Case  as  proposed   (with   or   without   exceptions),  after   trial  by  court  or 

referee.37 

[As  in  Form  1662  from  the  beginning,  inserting  in  line  11  the 
words:  without  a  jury;  or  substitute  the  words:  before  K.  F. 
Esq.,  the  referee  herein;  omit  referehce  to  jury  in  lines  21  and 
26 ;  be  sure  to  include  in  the  case,  or  in  the  order  settling  it,  a  state- 
ment that  IT  CONTAINS  ALL  THE  EVIDENCE,''*  and  Substitute  state- 
ment of  proceedings  after  close  of  evidence,  and  ending:']  The 
court  reserved  decision. 

[Notice;  Amendments;  Stipulations;  Notice  of  settlement; 
Order  settling;  Order  filing;  order  of  printing,  etc.;  as  in  Forms 
1663-1672.] 

III.     COSTS;    AND   JUDGMENT. 
FORM  No.  1756. 
Affidavit  to  proceedings  as  to  parties  in  default,  infants,  &c. 
See  Forms  1562,  1568,  1579,  1584. 

[Proceedings  as  to  costs,  see  F.orms  1676-1696.] 

FORM  No.  1757. 
Notice  of  settlement,  or  resettlement  of  judgment.ss 

[When  necessary,  adapt  from  Forms  in  Volume  I,  p.  277,  No. 
133;  p.  280,  Nos.  139-142.] 

FORM  No.  1758. 
Judgment  on  decision  after  trial  by  the  court.*" 

[Title  of  court  and  action.] 

The  issues  in  this  action  having  been  regularly  brought  on  for 
trial  before  Mr.  Justice  J.  K.,  at  a  Special  [or.  Trial]  Term  of 

87  An  appeal  on  the  judgment-roll  39  For  proceedings  to  amend  or  va- 

alone,  without  a  case,  raises  only  the  cate  judgment,  see  post,  Forms  2022- 

questions  whether  the  conclusions  of  2057. 

law  were  justified  or  required  by  the  Settlement  may  be  had  upon  a  less 

facts  found.     Gluckman   v.   Strauch,  notice    than   eight    days.     Parker   v. 

99  App.  Div.  361,  91  N.  Y.  Supp.  223.  Linden,  59  Hun,  359,  13  N.  Y.  Supp. 

ssReiners  v.  Niederstein,   55   App.  05.                                          * 

Div.  SO,  67  N.  Y.  Supp.  41.    And  see  40  The   judgment   must   follow   the 

note  58  to  Form  1667.  direction   in   the   decision;    otherwise 
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this  court,  held  on  the  day  of  ,  19     ,  at  the  county 

court  house  [or,  city  hall]  in  the  of  ,  and  [kere 

recite  concisely  the  readiness  of  the  cause  for  trial,  as  thus:'^^]  and 
the  respective  parties  appearing  by  their  attorneys  f  [or,  where  a 
part  only  of  the  defendants  appear  on  the  trial  —  and  the  de- 
fendant Y.  Z.  appearing  by  his  attorney ;  and  the  summons  in  this 
action  —  with  —  here  mention  any  required  notice  or  indorse- 
ment, also  the  complaint  if  also  served  —  having  been  personally 
served  on  all  the  defendants  herein,  except  W.  Z.,  who  voluntarily 
appeared,  and  except  Y.  Z.,  a  non-resident  of  this  State  —  or 
specify  other  ground  justifying  service  hy  publication  —  and  said 
Y.  Z.  having  been  duly  served  with  said  summons  by  the  due 
publication  and  mailing  thereof  directed  to  him  pursuant  to  an 
order  of  publication  duly  made  herein,  and  by  personal  delivery 
thereunder  without  the  State,  and  the  time  of  the  defendants  — 
names — -to  appear  and  plead  having  fully  expired,  and  said  — 
names  — not  having  appeared  or  pleaded,  and  the  defendant  U. 
V.  having  appeared,  but  made  default  in  pleading  herein,  and  due 
notice  of  application  for  judgment  having  been  given  him,  and 
the  infant  defendant  X.  Y.  having  duly  appeared  and  answered 
the  complaint  by  G.  L.,  his  guardian  ad  litem  duly  appointed  in 
this  action,*^  and  the  summons  and  complaint  in  this  action  — 
together  with  a  proper  notice  of  the  pendency  of  this  action  — 
having  been  duly  filed  in  the  office  of  the  clerk  of  the  county  of 
,  on  the  day  of  ,  19     ]. 

And  the  court  having  heard  the  allegations  and  proofs  of  the 
parties,  and,  after  due  deliberation,  having  duly  made  and  filed 
its  decision,  on  the  day  of  ,   19     ,  containing  a 

statement  of  the  facts  found  and  the  conclusions  of  law  thereon,** 

on  appeal  it  will  be  set  aside  and  the  Van    Steenburg,    69    Iowa,    696,    26 

cause   remitted  to  the   Special   Term  N.  W.  Rep.  78. 

for    entry     of    a     proper     judgment.  42  See  Vol.  I,  pp.  834,  835 ;  Colt  v. 

Brown  v.  MeKie,  185  N.  Y.  303.     Or  Colt,  111  U.  S.  566;  Mutual__Life  Ins, 

it  may  be  corrected  on  motion,  or  on  Co.  t\  Schwaner,  36  Hun,  373;  Tibbs 

appeal.     See  Cutwater  v.  Moore,  124  v.  Allen,  27  111.  119. 

N.  Y.  07.  43  It  is  improper  to  recite  the  con- 

41  Recitals  showing  that  the  cause  tents  of  the  findings.    Beebe  V.  Mead, 

was  ready  for  hearing  are  useful  (Me-  101  App.  Div.  500,  92  N.  Y.  Supp.  51. 

Cahill    V.    Equitable   Life   Assoc,   26  M^here    controverted    question9_  of 

N.    J.    Eq.    531)    but    not    essential.  fact  have  been  determined  in  actions 

Riegs  V.   Lockwood,    12   W.  Va.   133.  affecting   title   to    real   property,   or 

This  recital  is  held  prima  facie  evi-  similar  matters  of  future  importance, 

dence  of  the  jurisdictional  fact  stated  it  is  proper  practice  to  state  the  facts 

to  be  established,  even  if  the  affidavits  as  adjudged,  after  the  words  '  it  is 

of  service  annexed  in  the  judgment-  adjudged."      If   the   findings  of  fact 

roll   do  not  bear   it  out.     Maples  v.  contain,  as  they  sometimes  do,  matter 

Mackey,  89  N.  Y.  146;  s.  P.,  Brawley  favorable  to  the   unsuccessful  party, 

V.   Ranney,  67   Mo.  280;    Sweeley  v.  but  wholly  unavailing  in  this  action 
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and  directing  judgment  as  hereinafter  stated ;  **  and  the  [plain- 
tiff's] costs  having  been  duly  adjusted  at  dollars  [/o?-  other 
recitals  see  Forms  immediately  following,  and  others  therein  re- 
ferred to']  :  Now,  on  motion  of  A.  T.,  attorney  for  [plaintiff], 

It  is  adjudged,  that  [^stating  relief  and  following  implicitly 
the  directions  in  the  decision']. 
Judgment  this  day  of  ,   19     . 

[Signature  of],  Clerk.*'' 

FOBMS  Nos.  1759-1776.— STATEMENTS  SUITABLE  TO  BE  INSERTED  IN 
FOREGOING  FORM. 

[For  variotis  recitals  applicable  to  a  judgment  after  trial  by  the  court,  see 
also  Forms  1565  and  1569-1571,  and  for  others,  some  of  which  are  appropriate 
to  trial  either  by  the  court  or  by  jury,  see  Forms  1704  to  1719.] 

FORM  No.  1759. 
Voluntary  submission  of  one  who  could  not  be  sued. 

And  the  defendant  [name  and  addition  as  thus:]  W.  X.,  as 
assignee  in  baiikruptcy  of  said  Y.  Z.,  having  voluntarily  appeared 
and  duly  submitted  himself  to  the  jurisdiction  of  this  court  [and 
consented  to  the  entry  of  the  following  judgment]  ; 

because  avoided  or  immaterial  by  from  the  decision  in  respect  to  the 
reason  of  other  facts  being  found  award  of  costs,  may  be  had  either  by 
against  him,  it  is  better  for  plaintiff-  motion  to  conform  it  to  the  decision, 
to  state  or  recite  in  the  judgment  or,  especially  where  the  decision  is 
such  of  the  findings  of  fact  as  support  also  wrong  and  is  excepted  to,  by  ap- 
the  judgment  and  leave  those  which  peal.  Brown  v:  McKie,  supra;  Rosa 
favor  his  adversary  to  remaan  as  they  v.  Jenkins,  31  Hun,  384. 
ought  to  simply  as  findings ;  for  these  *0  If  the  judge  has  signed  findings 
are  not  properly  an  adjudication,  or  an  order  for  judgment  directing 
although  there  are  some  authorities  specifically  what  provisions  it  shall 
which  have  treated  such  findings  as  contain,  he  need  not  sign  the  judg- 
if  they  were.  See  Whiting  c.  United  ment  itself  (Clapp  v.  Hawley,  97 
States  Bk.,  13  Pet.  6;  Rule  Ixxxvi  of  N.  Y.  610;  De  Laney  v.  Blizzard,  7 
U.  S.  Ct.  Eq.  Pr.;  Jones'  Fed.  Rep.  Hun,  66;  California  Southern  R.  Co. 
144;  Eice  t'.  Rice,  53  Mich.  432;  19  v.  Southern  Pae.  R.  Co.,  67  Cal.  59, 
N'.  W.  Rep.  132;  Jackson  v.  St.  Paul  7  Pae.  Rep.  123),  except  where  it  is 
Fire,  etc.,  Co.,  33  Hun,  60;  Judge  v.  settled  by  him  pursuant  to  direction 
Booge,  47  Mo.  544;  Seton  on  Decrees,  in  an  interlocutory  judgment.  Code 
I  Am.  Ed.  7.  If,  however,  a  party  Civ.  Pro.,  §  1231.  The  practice  is, 
has  prevailed  upon  one  issue  tendered,  however,  to  require  the  form  of  judg- 
it  is  the  duty  of  the  trial  judge  to  ment  to  be  submitted  to  the  justice 
direct  an  adjudication  in  his  favor  for  his  approval  and  settlement,  and 
to  such  extent,  even  though  the  ad-  when  the  form  of  the  judgment  is  set- 
verse  party  is  otherwise  successful.  tied  by  the  judge,  he  usually  signs  or 
Outwater  v.  Moore,  124  N.  Y.  67.  initials  it,  leaving  a  blank  only  for 
^The  judgment  must  follow  im-  the  costs,  to  be  taxed,  and  inserted 
pljcitly  the  decision.  Brown  v.  Me-  by  the  clerk,  who  then  also  signs  the 
Kie,  185  N.  Y.  303.  A  remedy  for  an  judgment, 
error  in  the  judgment  in   departing 
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FORM  No.  1760. 
Infant  coming  of  age  pending  the  cause. 

And  the  said  [infant],  pending  the  action,  having  became  of 
full  age,  and  having  elected  and  stipulated  that  [the  answer  of 
the  defendant  W.  X.  stand,  as  for  her  answer]  in  the  place  and 
stead  of  the  answer  of  her  guardian  ad  litem,  on  her  behalf; 

FORM  No.  1761. 
Withdrawal  of  answer.48 

And  the  defendant  [name'\  having  withdrawn  his  answer  herein 
[and  complied  with  the  prayer  of  the  complaint  so  far  as  relief 
was  sought  against  him]  ; 

FORM  No.  1762. 
Another  Form. 

This  action  having  been  duly  brought  to  trial  upon  the  issues 
arising  on  [^indicate  which,  as  thiLs:^  the  first  defense  in  the 
answer  to  the  first  cause  of  action  in  the  complaint,  the  second 
cause  of  action  and  all  other  defenses  in  the  answer  having  been 
duly  withdrawn; 

FORM  No.  1763. 
Continuance  on  death  of  original  party. 

And  this  action  having,  on  the  decease  of  the  defendant  Y.  Z., 
been  continued  in  the  name  of  W.  X.,  as  his  exectitor,  by  an  order 
of  this  court  duly  entered  on  the  day  of  ,  19     ; 

and  said  executor  having  duly  appeared  by  attorney; 


FORM  No.  1764. 
Amendment  of  complaint. 

And  the  said  summons  and  complaint  having  been  duly  amended 
by  order  of  this  court  duly  made  and  entered  the  day  of 

,19  ,  after  due  notice  to  all  parties,  making  the  said 
successors  of  Y.  Z.  parties  defendant,  and  also  joining  as  parties 
defendant  the  following  persons,  whose  names  or  residences  or 
both  were  not  known,  namely  [names'] ,  and  all  of  said  persons^  so 
joined  as  defendants  having  duly  appeared  and  answered  herein; 

48  Withdrawal     ahould    appear     on       the  issue  was  adjudicated.     Schmiut 
the   record,    in   order   to   protect   the       v.  Zahensdorf,  30  Iowa,  498. 
party  from  a   subsequent  claim  that 
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FORM  No.  1765. 
Supplemental  summons. 

And  M.  N.,  mentioned  in  the  complaint  herein,  having  hereto- 
fore died,  and  a  supplemental  summons  having  been  duly  issued 
pending  this  action,  bringing  in  as  defendant  therein  \_names  and 
descripUon,  as  thus:'\  O.  N.  and  P.  N.,  the  heirs  of  said  M.  N., 
in  his  place  and  stead  [and!  recite  service  or  appearance,  and  de- 
fault or  appearance  at  trial,  etc.,  as  above']. 

FORM  No.  1766. 
Abatement  as  to  one  defendant. 

And  the  defendant  Q.  R.  having  died  pending  this  action,  his 
interest  in  the  subject  of  the  action  surviving  to  the  defendant 
W.  X.,  and  no  other  representative  of  said  Q.  K.  being  a  necessary 
party, 

[Or  thus:]  and  it  duly  appearing  by  the  proofs  and  admissions 
on  the  trial  that  the  defendant  Q.  R.,  copartner  of  the  defendants 
W.  X.  and  Y.  Z.,  is  deceased ; 

FORM  No.  1767. 
Filing  lis  pendens. 

And  a  proper  notice  of  the  pendency  of  this  action  having  been 
duly  filed  in  the  office  of  the  clerk  of  the  county  of  ,  on 

the  day  of  ,   19     ,  at   [or  after]   the  time  of  the 

filing  of  the  complaint  herein ;  *^ 

FORM  No.  1768. 
Waiver  of  jury  triads 

And  a  trial  by  jury  having  been  duly  waived  by  consent  of  all 

parties  who  have  appeared,  duly  given  in  open  court,  and  entered 

in  the  minutes  [or,  by  written  consent  of  all  the  parties  who  have 

appeared,  duly  filed]  : 

FORM  No.  1769. 

Previous  order  for  judgment  on  a  frivolous  pleading. 

And  judgment  on  the  answer  of  the  defendant  W.  X.,  as 
frivolous,  having  been  duly  ordered,  by  order  duly  made  and 
entered  herein  the  day  of  ,  19      ; 

FORM  No.  1770. 
Waiver  of  notice  of  judgment. 

And  the  defendant  X.  Y.  having  in  writing  duly  waived  notice 
for  application  for  judgment  herein ; 

«N.  Y.  Gen.  Rules  No.  60.  King  v.  Burdett,  12  W.  Va.  688;  N.  Y. 

*8  Maxwell  v.  Stewart,  21  Wall.  71;       Code  Civ.  Pro.,  §  1009. 
119 
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FORM  No.  1771. 
Injunction. 
And  this  court  kaving  by  an  order  dulj  made  and  entered  on 
the         ^     day  of  ,  19     ,  granted  an  injunction  pending 

this  action,  forbidding  the  defendants  [briefly  indicating  what]  ■ 

FORM  No.  1772. 
Receivership. 
And  this  court  having  by  order  entered  the         day  of 
19     ,  duly  appointed  E.  C,  Esq.,  receiver  pending  this  action  of 
[concisely  indicate  fund],  and  he  having  duly  qualified  and  acted 
as  such; 

FORM  No.  1773. 

Accounting  of  trustee. 
And  the  said  W.  X.,  as  trustee  of  ,  having  rendered  a 

full  account  of  his  trust,  and  having  been  examined  thereon  under 
oath  in  open  court; 

FORM  No.  1774. 

Submission  of  stipulation  as  to  facts. 
And  the  said  cause  having  been  submitted  to  the  court  for  its 
decision  upon  the  stipulation  to  the  parties  attached  to  and  made 
part  of  the  findings  of  the  court  on  file  herein; 

FORM  No.  1775. 
Consent  to  judgment. 

And  the  defendant  [name]  consenting*®  [by  his  counseP"]  to 
the  following  judgment; 

FORM  No.  1776. 
Judgment  dismissing  the  complaint  upon  the  merits. 

[Caption  and  recitals  according  to  the  case;  see  previous  Forms, 
continuing:]  and  the  court  having  duly  directed  judgiooient  in 
favor  of  the  defendant,  dismissing  the  complaint  upon  the 
merits,^^  veith  costs   [and  an  allovpance  of  dollars]  to  the 

defendant  [or,  to  each  of  the  several  defendants  or  classes  of  de- 

<9  Partridge    v.    Shepard,    71    Cal.  etc.,  Co.  v.  Meyrose,  27  Fed.  Rep.  213, 

470,  12  Pac.  Rep.  481 ;  Bryan  c.  Ken-  and    cases    cited;    United    States   v. 

nett,  113  U.  S.  179.  Lane,  8  Wall.  185. 

50  Pacific    R.    R.    Co.    v.    Ketchum,  The    common-law   rule   was   other- 

101  U.  S.  289.  wise,   and   by   statute  in  New  York 

61  See  note  53,  post,  and  note  22  to  (Code  Civ.  Pro.,  §  1209)  the  common- 
Form  1748.  In  the  absence  of  statutfi  law  rule  obtains  in  equitable  actions, 
unqualified  dismissal  in  an  equity  suit  Petrie  v.  Trustees  of  Ham.  Coll.,  92 
is  a  bar  to  a  further  suit  (Durant  r  Hun,  81,  36  N.  Y.  Supp.  636. 
Essex  Co.,  7  Wall.  107;  Edgar  v.  Buck  It  is  the  better  opinion  that  plain- 
(Mieh.,  18S7),  32  N.  W.  Rep.  644;  tiff  has  a  right  to  have  the  adjudi- 
s.  p..  Burton  v.  Burton,  58  Vt.  414,  eating  part  of  the  judgment  expressed 
2  New  Engl.  Rep.  607),  if  the  grounds  to  be  without  prejudice,  or  merely  as 
appear  to  be  the  same.    Steam-Gauge,  abating   the    action,   if   such  be  the 
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fendants,  appearing  by  different  attorneys],  and  the  costs^^  of 
the  defendant  having  been  duly  adjusted  at  the  sum  of  dol- 

lars [if  several  bills  were  allowed  name  each  party  and  the  sum 
allowed  him  or  theml : 

Now,  on  motion  of  T.  Z.,  attorney  for  the  defendant  [if  several 
appearing  separately,  name  each']  : 

It  is  adjudged,  that  the  plaintiff's  complaint  be,  and  the  same 
is.  hereby  dismissed,  upon  the  merits^^   \_or,  without  prejudice"* 

of  the  court  of  first  instance,  may  give 
costs.  Bradstreet  Co.  v.  Higgins,  114 
U.  S.  202,  and  cases  cited. 

Whether  either  court  can  do  so 
where  the  dismissal  is  for  want  of  its 
own  jurisdiction,  compare  Harriott  v. 
N.  J.  R.  K.  &  Transportation  Co.,  1 
Daly,  377,  rev'g  8  Abb.  Pr.  284 ;  King 
v.  Poole,  30  Barb.  242;  Donnelly  v. 
Libby,  1  Sweeny,  259,  287;  Humiston 
V.  Ballard,  40  How.  Pr.  40;  Sullivan 
V.  Frazee,  4  Robt.  610;  Humiston  v. 
Ballard,  63  Barb.  9. 

The  better  opinion  is  that  every 
court  has  jurisdiction  as  against  a 
plaintiff  to  determine  its  own  juris- 
diction of  the  action  brought  before 
it,  and  consequently  power  to  charge 
a  plaintiff  with  the  costs  of  a 
judgment  determining  that  question 
against  him.  In  other  words,  it  has 
jurisdiction  to  dismiss  the  action, 
though  it  would  have  none  to  award 
the  desired  relief.  See  State  r.  Thomp- 
son, Mo.,  1884.  But  the  contrary  is 
settled  in  many  courts.  Compare 
Mansfield,  etc.,  Ry.  Co.  v.  Swan,  111 
U.  S.  379;  overruling  in  effect  Mead 
V.  Piatt,  17  Fed.  Rep.  836. 

53  If  the  provision  "  upon  the 
merits "  has  been  erroneously  in- 
serted, without  authority  in  the  de- 
cision, plaintiff  should  move  to  set 
aside  the  judgment  as  irregular  (Col. 
Bank  v.  Gospel  Tab.  Church,  127  N.  Y. 
301 ;  Petrie  v.  Trustees  of  Ham.  Coll., 
92  Hun,  81,  36  N.  Y.  Supp.  636)  ;  or 
to  amend  the  judgment,  by  striking 
out  the  words  "  on  the  merits."  Card 
V.  Meincke,  70  Hun,  382,  24  N.  Y. 
Supp.  375.  Failing  to  so  move,  and 
filing  exceptions  to  the  decision,  may 
operate  as  a  waiver  of  the  objection. 
See  Keyes  v.  Smith,  183  N.  Y.  376, 

A  recital  that  the  dismissal  is  on 
the  merits  is  not  equivalent  to  an 
adjudication  to  that  effect.  See  White- 
side V.  Novae  Cottage  Assoc,  68  Hun, 
565,  23  N.  Y.  Supp.  63;  aff'd,  142 
N.  Y.  585. 

54  In  most  jurisdictions  the  words 


legal  effect  of  the  adjudication.  See 
for  an  instance  of  reversal  for  re- 
fusal of  this  right,  Coubrough  v. 
Adams,  70  Cal.  374,  11  Pac.  Rep. 
634,  636.  Contra,  Squire  v.  Hewlett 
(N.  H.,  1886),  2  New  Eng.  Rep.  230. 

But  the  qualification  must  be  al- 
lowed by  the  court.  The  clerk  cannot 
originate  it,  for  it  is  a  judicial  act. 
As  to  adding  it  nunc  pro  tunc,  see 
Burton  v.   Burton    {above   cited). 

The  dismissal  should  be  without 
prejudice,  if  it  be  for  want  of  juris- 
diction (Van  Norden  v.  Morton,  99 
U.  S.  378),  or  for  defect  of  pleading 
or  parties  (Hughes  1).  United  States, 
4  Wall.  232),  or  excess  of  parties 
plaintiff  (House  v.  Mullen,  22  id.  42), 
or  for  failure  to  appear  (Miller  v. 
McGuokin,  15  Abb.  N.  C.  204),  or  for 
unreadiness  to  go  on  (Ramsay  v.  Erie 
Ry.  Co.,  9  Abb.  Pr.   (N.  S.)  242). 

Where  it  is  for  failure  to  establish 
a  case  by  adequate  proof,  it  should  be 
on  the  merits  (Gale  v.  Gould,  40 
Mich.  515,  8  Repr.  655),  unless  in 
the  discretion  of  the  court  plaintiff 
ought  to  have  another  opportunity. 

There  may  be  dismissal  on  the 
merits  as  to  part  or  one  aspect  of  the 
claim  without  prejudice  as  to  another. 

The  above  decisions  have  little  per- 
tinency in  New  York,  where  by  the 
Code  (§  1209)  a  judgment  of  dis- 
missal does  not  bar  a  subsequent  ac- 
tion unless  it  expressly  declares,  or  it 
appears  by  the  judgment  roll  that  it 
13  rendered  upon  the  merits.  There- 
fore, even  if  the  decision  and  judg- 
ment make  no  reference  to  the  adjudi- 
cation being  upon  the  merits,  it  may 
nevertheless  be  so  held  if  it  appears 
that  such  an  adjudication  has  in  fact 
been  made.  See  Keyes  v.  Smith,  183 
-".  Y.  376.  In  the  New  York  Munici- 
pal Court  the  minutes  may  be  re- 
ferred to  determine  the  question. 
^techer  v.  Ind.  Order,  45  Misc.  340, 
90  N.  Y.  Supp.  332. 

52  An  appellate  court,  on  dismissing 
lor  want  of  jurisdiction  on  the  part 
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—  or  may  specify  particular  question,  as  thus:  without  prejudice 
to  an  action  at  law®**],  and  that  defendant  recover  of  the  said 
plaintiff  the  said  sum  of  dollars,  his  costs  as  taxed. 

^^Authentication  as  in  Form  No.  1758. J 


FoBMS  Nos.  1777-1780.—  STATEMENTS  SUITABLE  TO  INSERT  IN  FORE- 
GOING FORM. 

FORM  No.  1777. 
Disposing  of  Injunction.se 

[^Insert :'\  that  plaintiff  was  not  entitled  to  the  injunction 
granted  herein  on  the  day  of  ,  19     [and  if  the 

injunction  does  not  fall  by  judgment,^''  add:  and  said  injunction 
is  hereby  vacated,  and  —  may  add:  it  is  hereby  referred  to  K.  F., 
Esq.,  as  referee  —  proceed  as  to  damages  as  in  Vol.  I,  Form'672, 
p.  995.] 

FORM  No.  1778. 
Receiver. 

[For  directions  as  to  discharge,  see  Vol.  I,  p.  1139.^*] 

FORM  No.  1779. 
Surrcndei  of  instrument  to  be  cancelled.59 

That  [describe  instrument,  as  thus ;]  the  bond  given  by  plaintiff 
herein  as  a  condition  of  granting  a  stay  of  a  former  action  be- 
tween the  parties,  and  filed  on  the  day  of  ,  19  > 
be  surrendered  to  be  cancelled,  and  the  clerk  is  hereby  directed  to 
cancel  the  same  and  deliver  it  to  A.  B.  or  his  attorney. 

FORM  No.  1780. 
Lis  pendens  notice  cancelled. 
[Insert  direction  from  Form  525,  p.  896,  Volume  /.] 

"  without  prejudice  "  sufBee  to  show  cision  on  this  point.      Kelley  v.  Mc- 

that   nothing   more    is    done    by   the  Mahon,  37  Hun,  212. 

judgment  than  to  terminate  the  par-  57  See  Vol.  I,  p.  233. 

ticular  action.  88  Directions    as    to    fund    in   the 

Contra,   Porter   v.   Morfire,   30  La.  hands  of  receiver  may  be  embodied, 

Ann.   230,   where   an   injunction  was  or  may  be  added  by  subsequent  amend- 

dissolved.  ment.     Hovey  v.  McDonald,  109  U.  b. 

Sain    McClure    v.    Leaycraft,    183  150. 

N.  Y.  36,  the  court  added  such  a  pro-  S9  It    is    proper   to   insert  such  a 

vision.  clause  in  the  decree  instead  of  taking 

BO  Defendant  has  a  right  to  a  de-  a  separate  or  after  order.    Carpenter 

V.  Acby,  1  HoflF.  Ch.  310. 
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FORM  No.  1781. 
Clause  in  judgment  giving  leave  to  apply  for  further  directions.co 
The  plaintiff  \_or,  any  party  to  this  action  —  or  any  successor 
in  interest  to  any  such  party,  and  any  other  party  claiming  under 
the  said  M-  N.]  may  apply  from  time  to  time  at  the  foot  of  this 
judgment  for  such  further  directions  or  instructions  as  may  he 
proper. 


SECTION  IV. 


Trial  of  all  the  Issues  of  Fact  by  Juky,  and  Judgment'  thekeon  by  the 

COUET. 


FOEMS. 


17S4.  Judgment  thereon. 

1785.  Order   for   judgment  after  mo- 
tion for  new  trial  on  case, 
and  counter  motion. 


17S2.  Order  for  judgment  on  motion, 
on  verdict  determining  all  the 
issues. 

1783.  The  same,  in  action  for  nui- 
sance. 

FORM  No.  1782. 

Order  for  judgment  on  motion  (or  decision),   on  verdict  determining 
all  the  issues.61 

At  a  Special  Term  \_etc.,  see 
Form  820,  p.  1174.] 
[Title  of  action.'] 

This  action  having  been  regularly  brought  on  for  trial  at  a 
Special  Term  of  this  court,  on  the  day  of  ,  19     , 

before  Mr.  Justice  J.  K.,  both  parties  appearing,  upon  the  issues 
raised  by  the  pleadings  [/or  other  recitals  see  Forms  1703,  etc., 


®>An  application  at  the  foot  of  a 
judgment  may  only  be  made  for  the 
purpose  of  carrying  into  eflfect  the 
judgment  as  entered,  and  upon  mat- 
ters arising  subsequent  to  the  judg- 
ment. 

See  Parker  v.  Linden,  59  Hun,  350, 
13  N.  Y.  Supp.  95;  Texas  v.  Chiles, 
10  Wall.  127;  Smith  v.  Woolfolk,  115 
U.  S.  143;  Rhodes  v.  Jenkin,  52 
L  T.  R.  (N.  S.)  806;  Savage  v.  Sher- 
man, 87  N.  Y.  277;  Trotter  v.  Heck- 
sker,  42  N.  J.  Eq.  254,  4  Atl.  Rep.  94; 
Gerrish  v.  Black,  109  Mass.  474. 

It  is  not  usual  to  prescribe  the 
Mode  in  which  notice  of  such  an 
application  shall  be  given,  but  that  is 
left  to  be  settled  by  voluntary  appear- 


ance, or  by  the  direction  of  the  court 
when  application  is  to  be  made. 

oilSr.  Y.  Code  Civ.  Pro.,  §  1225; 
Acker  v.  Leland,  109  N.  Y.  5.  The 
motion  must  be  made  at  a  term  of  the 
court  in  the  county  of  the  venue. 
Teflt  V.  Greenwich,  etc.,  R.  R.  Co.,  47 
Misc.  26,  95  N.  Y.  Supp.  205. 

It  was  said  in  Hooker  v.  City  of 
Rochester,  126  N.  Y.  635,  that  even 
where  the  right  to  the  equitable  reliet 
(an  injunction)  followed  the  adop- 
tion by  the  court  of  the  findings  of 
the  jury,  a  decision  containing  find- 
ings would  be  more  correct  practice 
than  the  entry  of  an  order  for  judg- 
ment. 

If  there  is  any  doubt  whether  every 
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and  1758,  etc.},  and  the  court  having  duly  ordered  the  questions 
of  fact  hereinafter  stated  (being  all  the  questions  raised  by  said 
issues)''^  to  be  tried  by  a  jury  {if  directed  to  he  tried  at  a  separate 
branch  of  the  court,  add:  at  a  Trial  Term],  and  said  questions  hay- 
ing been  thereupon  duly  tried,  and  the  verdict  of  the  jury  having 
been  duly  found  and  recorded  as  follows: 

First:  Was  [etc.]. 

To  this  question  the  jury  answer  Yes  [and  so  on], 
[And  if  tried  at  another  branch  of  the  court,  recite  the  bringing 
on  of  the  cause  again:]  and  the  court  having  adopted  said  findings 
of  the  jury;  *  'Now,  upon  the  pleadings  and  the  evidence  of  the 
parties,  and  said  verdict,  and  upon  reading  and  filing  the  notice 
of  this  motion,  dated  the  day  of  ,  19     ,  and  the 

affidavit  of  A.  T.  thereunto  annexed,  after  hearing  A.  T.,  of 
counsel  for  plaintiff,  and  T.  Z.,  of  counsel  for  defendant  in  op- 
position, and  on  motion  of  A.  T.,  attorney  for  plaintiff: 

It  is  OEDEEED,  that  [may  state  fads  established,  and  continue 
with  relief  thereon,  and  direction  as  to  costs  as  in  other  cases;  see 
other  Forms]. 

FORM  No.  1783. 

Order  for  judgment  after  trial  by  jury,  and  application  on  verdict  for  equit- 
able relief  (in  nuisance)  .63 

[Title  (court  order)  and  recitals,  commencing  according  to 
circumstances;  see  other  Forms:]  and  the  jury  having  found  a 
general  verdict  for  the  plaintiff  for  damages  [and  having 

further  found  the  following  facts  in  answer  to  special  questions 
duly  put  by  the  court,  to  wit  —  copy  questions  and  answers,  and 
may  recite  adjustment  of  costs,  etc.]  ;  jSTow,  on  motion  of  , 

after  hearing  for  the  motion,  and  for  the  defendant 

in  opposition  thereto; 

fact   necessary  has   been   determined,  as  damages  ( §  1662 ;  Hadcock  v.  GIov- 

present  to  the  judge  a  decision  con-  ersville,  90  App.  Div.  130,  89  N.  Y. 

taining    findings    which    will    cover  Supp.  74)  ;  the  verdict  must  find  all 

whatever  is  omitted.     See  Hammond  the    facts    necessary   to    sustain   the 

V.  Morgan,  101  N.  Y.  179.  special  relief   (People  v.  Met.  Teleph. 

62  If  there  are  other  parties  to  the  Co.,  31  Hun,  596,  modifying  11  Abb. 

action  than  those  between  whom  the  K   C.  304);   unless  the  action  is  in 

issues  were  tried,  the  moving  party  equity  and  the  court  makes  a  decision 

should   present  an  affidavit  of   regu-  finding    the    further    essential   facts, 

larity  to  the  Special  Term,  showing  Garwood  v.  N.  Y.  Cent.  R.  H.  Co.,  83 

that  there  are  no  issues  which  remain  N.  Y.  401.      If  the  action  is  at  law, 

to  be  tried.     Adams  v.   Bristol,   108  there  is  no  authority  for  the  entry  of 

App.  Div.  303,  95  N.  Y.  Supp.  628.  a  judgment  awarding  a  perpetual  m- 

csThe   final   judgment  may   award  junction.      Wilmot   v.   Bell,  76  App. 

the  removal  of  the  nuisance  as  well  Div.  252,  78  N.  Y.  Supp.  591. 
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It  is  ordered,  1.  That  the  said  verdict  be  accepted  and  re- 
corded ;  that  plaintiffs  recover  of  the  defendant  the  sum  of 
damages  found  by  the  jury,  together  with  the  sum  of  costs, 

amounting  in  all  to  the  sum  of  dollars. 

2.  That  the  several  poles  referred  to  in  the  complaint  in  this 
action,  erected  by  the  defendant  in  street,  between 

and  avenues,  in  ^  are  hereby  adjudged  and  declared 

to  be  a  public  nuisance  in  said  street. 

3.  That  the  said  defendant  do  forthwith,  upon  the  service  upon 
said  defendant  or  its  attorney  of  a  certified  copy  of  this  order, 
remove  the  said  several  poles,  and  within  thirty  days  after  such 
service  fully  complete  such  removal,  so  that  the  said  poles  shall 
be  entirely  taken  away  and  the  nuisance  created  thereby  wholly 
abated,  and  so  that  the  said  street  shall  be  and  remain  as  it  was 
before  said  poles  were  erected. 

4.  That  judgment  be  entered  in  conformity  herewith. 
Enter:   \_signaiure  of  judge  by  initials  of  name  and  title.^ 


FORM  No.  1784. 
Judgment  thereon.^ 

[Title  of  action.'] 

[Recitals  as  in  Form  1782  to  the  *,  continuing:']  and  the 
[plaintiff]  having  duly  brought  on  the  action  for  final  judgment, 
by  a  notice  dated  the  day  of  ,   19      ;   and  after 

reading  and  filing  the  summons  and  proof  of  its  due  service  on 
the  defendants,  and  the  pleadings  herein  and  the  order  for  a  jury 
trial,  made  and  entered  on  ,  19     ,  and  the  minutes  of 

the  trial,  including  the  exhibits,  and  the  notice  of  the  application 
for  [an  interlocutory]  judgment  served  by  the  plaintiffs  upon  the 
attorneys  for  the  defendants,  dated  ,  19     ,  with  the  affi- 

davits of  A.  H.  H.,  verified  the  day  of  ,  19     ,  in 

support  of  this  application,  and  the  affidavit  of  A.  O.  T.,  verified 
the  day  of  ,  19     ,  in  opposition  thereto,  and  the 

order  [decision]  of  this  court  made  and  entered  on  the  day  of 

,  19     ,  directing  judgment  as  hereinafter  provided;  and 
the  plaintiff's  costs  having  been  duly  adjusted  at  dollars : 

It  is  adjudged,  that  [etc.] 
[Authentication  as  in  Form  1703.] 


« Recitals  adapted  from  Adams  v.      Bristol,  108  App.  Div.  303,  95  N.  Y. 

Supp.  628. 
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FORM  No.  1785. 
Motion  for  new  trial  on  case,  and  counter  motion  for  judgment.65 

[The  proceedings  will  he  stated  as  in  a  case  and  exceptions; 
the  case  indicating  the  proceedings  after  verdict,  as  thus:]  The 
plaintiffs  thereupon  moved,  upon  the  minutes  of  the  judge  and 
upon  a  case  and  exceptions,  for  a  new  triaP^  on  the  ground  [stat- 
ing if],  which  motion  was  denied  by  an  order,  a  copy  whereof  is 
annexed  to  and  forms  a  part  hereof.  And  because  the  evidence 
and  proceedings  aforesaid  do  not  appear  upon  the  record,  the 
justice  who  presided  has  settled  and  signed  this  case  and  excep- 
tions and  ordered  the  same  to  be  filed, 

[Signature  of  judge  and  initials  of  title.'] 
[Notice  of  motion  for  new  trial  on  the  case,  etc.,  and  Notice  of 
motion  for  judgment;  adapt  from  Forms  1653  and  1810.] 


SECTION  V. 
Trial  by  thk  Coubt  With  the  Aid  of  Juby  Tbial  on  SpEcino  Qukbtions. 

FORMS. 

1786.  Decision    by    court    after    jury      1787.  Order   setting  aside  issues  al- 
trial  of  part  of  the  issues.  ready  tried,  etc. 

FORM  No.  1786. 
Decision  by  court  after  jury  trial  of  part  of  the  issues.ss 

[As  in  Form  1748,  inserting  at  the  *  the  words:  upon  the 
pleadings,  the  minutes  of  the  trial  before  the  jury,  including  the 
exhibits,  and  the  findings  of  the  jury  on  specific  issues  herein, 

65  Acker  v.  Leiand,  96  N.  Y.  383 ;  Where  no  order  has  been  made  for 

another  decision,  109  id.  5;  Hammond  the  trial  of  any  of  the  issues  by  a 

V.  Morgan,  101  id.  179.  jury,  but  the  court  has  a  jury  sworn 

68  N.  Y.  Code  Civ.  Pro.,  §  1003.     And  upon    the    trial,    the    jury   must   be 

see  Forms  1645,  1654.  deemed   in   attendance   only   for   the 

68  The  cause  must  be  heard  in  the  purpose  of  aiding  the  court  if  it  de- 
county  of  the  venue.  Tefft  v.  Green-  sires  to  submit  any  question  to  it; 
wioh,  etc.,  R.  R.  Co.,  47  Misc.  26,  95  hence,  if  the  merits  are  to  be  passed 
N.  Y.  Supp.  205.  upon,  a  written  decision  is  essential. 

Requests  to  find  may  be  submitted  Flanigan  v.  Skelly,  89  App.  Div.  108, 

as  on  a  trial  by  the  court.  So  N.'  Y.  Supp.  4. 

Objections     before     the     judge     to  The    party   making   a   case  before 

errors   on   the   trial   before   the   jury  judgment,  for  a  motion  fornew  trial 

must  be  seasonably  taken.     Bowen  v.  after  decision  of  the  court  in  a  cause 

Becht,  35  Hun,  434;   Arnold  v.  Par-  in  which  special  questions  have  been 

malee,  97  N.  Y.  652;  Watt  v.  Starke,  tried  by  a  jury,  or  on  appeal,  has  a 

101  U.  S.  247.  right  to  have  the  proceedings  before 
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settled  for  trial  by  jury,  by  an  order  entered  the  day  of 

,  19      ;  and  the  remaining  issues  having  been  duly  tried 
on  the  day  of  ,  19     ,  before  the  undersigned,  and 

said  findings  of  the  jury  having  been  adopted,®"  and  the  allega- 
tions and  evidence  of  the  parties  —  upon  the  other  issues'^" — 
having  been  heard  —  thence  proceed  as  in  the  same  Form  1748, 
from  the  t  to  the  end'] . 

FORM  No.  1787. 
Order  setting  aside  issues  already  tried,  and  directing  new  issues  for  trial.^i 

At  a  Special  Term  [etc.,  as  in 
Form  820,  p.  1174.] 
[Title  of  action.] 

This  action  being  on  the  calendar  of  this  court  for  the  present 
Special  Term  thereof,  and  duly  called  for  trial,  and  the  counsel 
for  the  parties  being  present,  and  the  plaintiff  having  moved  the 
cause  for  trial,  and  produced  the  order  for  the  trial  of  issues  of 
fact,  duly  entered  on  the  stipulation  of  the  respective  parties  on 
the  day  of  ,    19     ,   and  the  verdict  of  the  jury- 

impaneled  on  the  trial  thereof,  at  a  Trial  Term  held  in  ,  on 

the  day  of  ,   19     ,  and  the  minutes  of  the  trial 

hefore  said  jury  having  been  offered;  and  the  court  having  con- 
sidered the  pleadings  in  the  action,  and  the  said  order  for  trial 
and  verdict  and  said  minutes ; 

Okdeeed,  that  the  issues  of  fact  arising  on  the  pleadings  in 
this  action  be  tried  by  a  jury;  and  whereas  the  issues  already 
tried  do  not  embrace  the  question  of  fraud  involved,  the  same 
[and  the  verdict  thereon]  are  hereby  set  aside,  and  the  following 
questions  are  hereby  settled  for  the  trial  before  the  jury  to  be 
had: 

[State  questions.     See  Form  No.  1737.] 

the  jury  included.     Chapin  v.  Thomp-  Rochester,  126  N.  Y.  635;   California 

son,  18  Hun,  446;   N.  Y.  Gen.  Rule  Southern  R.  R.  Co.  v.  Southern  Pac. 

No.  31;  Jackson  v.  Andrews,  59  N.  Y.  R.  R.  Co.,  67  Cal.  59,  7  Pac.  Rep.  123. 

244;  rev'd  on  the  other  point  in  SO  The  court  may  disapprove   of  the 

N,  Y.  275,  where   it  was   held  that  verdict  and  render  the  findings  on  the 

the  new  trial  of  the  special  questions  whole  issues.     Carroll  v.  Deimel,  95 

must  be  sought  before  judgment.  N.  Y.  252 ;   Learned  v.  Tillotson,  97 

Judgment  will  recite  the  making  of  N.  Y.  6,  unless  jury  trial  was  on  of 

the  order  for  trial  of  special  issues,  right. 

and  the  trial  and  verdict,  and  also  the  to  The   court   has   in  its   discretion 

trial^  of  the  remaining  issues  before  power  on  adopting  the  verdict  to  re- 

the  judge,  and  the  making  and  filing  fuse  to  receive  additional  evidence  ex- 

of  the  decision.  cept  on  the  other  issues. 

"^A  recital  of  the  findings  mani-  7i  Sustained  by  the  Supreme  Court 

tests  an  approval.    Hooker  v.  City  of  in  Colie  v.  Tifft,  47  N.  Y.  119. 
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SECTION  VI. 
Tbial  bt  the  Cotjbt  with  the  Aid  of  EETEBEa^cE. 
[Forms  more  commonly  used  in  connection  with  trial  by  jury  or  by  the 
aid  of  a  jury  or  trial  by  referee  are  not  repeated  here,  although  such  as  might 
be  used  on  trial  by  the  court  with  aid  of  referee.] 


FORMS. 


1788.  Order  of  reference  to  report  on 
specific  questions  pending 
trial. 

1789-1791.  Statements  suitable  to  in- 
sert in  foregoing  Form. 

1792.  Order  of  reference  to  take  and 

state  an  incidental  account 
before  judgment. 

1793.  Decision  upon  trial  of  prelim- 

inary issues,  and  directing  in- 
terlocutory judgment  with 
reference. 

1794.  Interlocutory     judgment     with 

reference  thereunder. 
1795-1803.     Statements     suitable     to 

insert    in   foregoing  Form. 
1S04.  Appointment    of    first    meeting 

on  reference. 


1805. 

1806. 

1807. 

1808. 
1809. 

1810. 
1811. 

1812- 


Schedule  of  account  to  be  pre- 
sented on  reference  (partner- 
ship cause). 

Appearance  of  third  persons  be- 
fore referee  on  accounting. 

Report  of  referee,  on  account- 
ing   (in   partnership  cause). 

Notice  of  filing  referee's  report. 

Exceptions  to  referee's  report 
on  accounting. 

Notice  of  application  for  judg- 
ment after  reference,  or  to 
set  aside  or  modify  report. 

Order  adjourning  motion  for 
judgment,  and  directing  ref- 
erence to  settle  form  of  judg- 
ment, etc. 
1815.  Final  judgments  after 
trial  aided  by  reference. 


FORM  No.  1788. 
Order  of  reference  to  report  on  specific  questions  pending  trial.72 

At  a  Special  Term  [or.  Trial  Term, 
etc.;  see  Form  820,  p.  1174]." 
[Title  of  action.] 

This  cause  coming  on  to  be  tried  at  a  Special  [or.  Trial]  Term, 
held  on  the  day  of  ,  19     ,  before  Mr.  Justice  J.  K. 


72  See  Drexel  v.  Pease,  129  N.  Y. 
96;  I>o.-vle  v.  Met.  Elev.  E.  K.  Co.,  1 
Misc.  375,  29  Abb.  N.  C.  272,  20 
N.  Y.  Supp.  865 ;  aff'd,  136  N.  Y.  505 ; 
Kelly  V.  Charlier,  18  Abb.  N.  C.  416; 
City  of  Memphis  v.  Brown,  20  Wall. 
289;  Central  Trust  Co.  v.  N.  Y.  City 
E.  R.  Co.,  18  Abb.  N.  C.  381,  411,  and 
note  on  reference  of  part  of  the  issues, 
in  id.  419,  and  cases  there  cited.  So 
the  court  may  order  a  reference  pre- 
liminary to  trial  by  jury.  Smith  v. 
Dodd,  3  E.  D.  Smith,  348. 

If  the  action  is  for  an  accounting, 
the  right  to  which  is  disputed,  a  refer- 
ence before  the  determination  of  this 
issue  and  entry  of  an  interlocutory 
judgment     is     improper.       Diehl     v. 


Dreyer,  84  App.  Div.  247,  82  N.  Y. 
Supp.  770;  Jones  v.  Lester,  77  App. 
Div.  174,  78  N.  Y.  Supp.  1000. 

TS  This  is  always  a  court  order. 
Scudder  v.  Snow,  29  How.  Pr.  95. 
But  entry  of  such  order  may  be  al- 
lowed nunc  pro  tunc  on  payment  of 
costs.     Id. 

Where  a  first  order  is  irregular  and 
not  void,  the  court  on  making  a  fresh 
order  may  direct  that  evidence  taken 
under  the  first  order  stand  and  be 
taken  as  being  in  evidence  under  the 
second  order,  with  such  other  evi- 
dence as  may  be  adduced.  Roberts 
i>.  White,  73  N.  Y.  375,  aff'g  43  N.  Y. 
Super.  Ct.  455. 
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[may  recite  appearances  and  defaults,  etc.,  as  in  Forms  1565, 
1582,  1758,  etc.'],  and  it  appearing  that  the  inquiries  hereafter 
stated  should  be  made  for  the  information  of  the  court  before 
[proceeding  with  the  trial  and]  judgment;  ISTow,  on  hearing 
counsel  for  the  respective  parties  [and  on  motion  of  A.  T.,  for 
the  plaintiff]  : 

Oedeeed,  that  it  be  referred  to  E.  F.,  Esq.,  of  [direct 

for  what,  as  thii^] ,  to  take  proof  [such  as  may  be  offered  by  either 
of  the  parties  to  this  action  or  by  the  holders  of  any  of  the  bonds 
mentioned  in  the  complaint],  and  to  report  the  same  with  his 
opinion  to  the  court  upon  the  following  questions  of  fact  [stating 
them.    See  also  the  following  Forms']. 

Enter:   [signature  of  judge  hy  initials  of  name  and  title.] 


FOEMS  Nos.  1789-1791.— STATEMENTS  SUITABLE  TO  INSERT  IN  FORE- 
GOING FORM. 

FORM  No.  1789. 
Further  directions. 

And  it  is  further  ordered,  that  any  of  the  parties  to  this  cause 
have  leave,  from  time  to  time,  to  apply  for  further  directions  re- 
specting the  reference  herein  ordered.'^* 

FORM  No.  1790. 
Saving  clause  as  to  effect  of  report. 

[May  add  hy  way  of  caution  .-^^  It  is  further  ordered,  that  the 
report  of  the  referee  hereunder  shall  be  without  prejudice  to  the 
consideration  of  such  or  any  other  questions  in  the  cause  arising 
upon  the  trial  or  upon  any  proceedings  herein  for  their  review. 

FORM  No.  1791. 
Bringing  on  trial  again. 

It  is  further  ordered,  that  on  the  filing  of  said  referee's  report 
this  cause  may  be  brought  for  further  trial  and  final  judgment  by 
either  party  on  the  usual  notice  of  trial    [or,  on  days' 

notice]. 

'* Without    this    clause    the    court  City   R.    R.    Co.    {above   cited),    and 

has  power  to  give  further  directions  Muhlenbrinck  v.  Boler,  40  Hun,  52(i. 
at  any  time;  but  a  party  could  not  If  the  reference  is  not  expressly  or 

always  move  for  such  directions  wit]i-  in   eiTect   to   hear   and   determine   an 

out  formal  leave.  issue    made    by    the    pleadings,    this 

'5  See  Central  Trust  Co.  v.  N.  Y.  clause  is  quite  unnecessary. 


1900  Abbott's  practice  and  forms. 

FORM  No.  1792. 
Older  of  reference  to  take  and  state  an  incidental  account  before  judgment.76 

l^Title  (court  order)  and  recitals  as  to  cause  being  brought  on 
for  trial,  as  in  other  cases:']  and  the  examination  of  a  long  ac- 
count being  required  in  [ascertaining  the  damages  —  and  no 
difficult  question  of  law  being  involved"]  ;  N"ow,  on  motion  of 
A.  T.,  for  the  plaintiff: 

Ordered,  that  it  be  referred  to  E.  P.,  Esq.,  of  [direc- 

tions as  in  Forms  below]. 

FORM  No.  1T93. 
Decision  upon  trial  of  preliminary  issues,  and  directing  interlocutory  judg- 
ment with  reference.TS 

[As  in  Form  No.  1748,  making  findings  covering  all  prelim- 
inary issues,''^  tuith  conclusions;  and  directing  the  terms  of  inn 
terlocutory  judgment  cis;] 

An  interlocutory  judgment  is  hereby  directed  that  the  partner- 
ship heretofore  existing  betvsreen  the  parties  hereto  be  dissolved; 
that  the  plaintiff  is  entitled  to  a  one-half  interest  in  the  assets 
thereof  and  the  defendant  to  the  remaining  one-half  thereof,  after 
payment  of  its  debts  and  liabilities ;  that  it  be  referred  to  [name] 
as  referee,  [etc.,  as  in  Forms  below.] 

FORM  No.  1794. 
Interlocutory  judgment  with  reference  thereunder,  before  final  application  to 
the  court  for  judgment.so 

[Caption  and  recitals  as  in  Form  1758,  substituting  at  the 
end:]  and  directing  interlocutory  judgment  as  hereinafter  pro- 
vided; Now,  on  motion  of  A.  T.,  plaintiff's  attorney: 

70  In  an   action   for  an  accounting  the  referee  named,  in  the  decision;  or, 

such   a   reference  cannot  be   directed  if  the  decision  shows  that  a  reference 

prior  to   thfi  entry  of  the  interloeu-  is  contemplated,  an  interlocutory  judg- 

tory   judgment  providing  for  the  ae-  ment  may  be  entered,  signed  by  the 

counting,    -which    interlocutory    judg-  judge,    directing    the    reference    and 

ment  will  itself  direct  the  reference.  naming   the   referee,   without  special 

If  upon  the  pleadings  the  plaintiff  is  provision    therefor    in    the    decision, 

entitled  to  the  accounting,  interloeu-  Zapp  v.  Miller,   109  N.  Y.  51. 
tory  judgment  may  be  granted  upon  a  T9  All    the    issues    must   be   deter- 

motion.     Gibson  v.  Widman,  106  App.  mined.    Rudiger  IJ.  Coleman,  112  App. 

Div.  388,  94  N.  Y.  Supp.  593.  Div.  279,  98  N.  Y.  Supp.  461. 

The    Form    is    sustained    by   cases  SO  V^Tiere  a  reference  has  been  or- 

cited  in  preceding  note.  dered  to  hear  and  determine  the_  is- 

77  Not  necessary  that  this  appear  sues,  in  an  action  for  an  accounting, 
except  when  the  reference  is  of  an  the  referee  need  not  render  an  inter- 
issue  arising  on  the  pleadings,  and  locutory  judgment  before  proceeding 
the  referee  is  to  hear  and  determine.  to  take  aiid  state  the  account.    Young 

78  A  reference  may  be  directed,  and  v.  Valentine,  177  N.  Y.  347. 
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It  is  OEDEKED  and  adjudged  [substance  of  judgmenf]. 

And  it  is  further  oedeeed  and  adjudged,  that  it  be  and  hereby 
is  referred  to  R.  F.,  Esq.,  of  \_state  object  of  reference 

as  in  following  Forms'] . 

[As  to  costs:']  And  it  is  further  oedeeed  and  adjudged,  that 
the  plaintiff  is  entitled  to  recover  of  defendant  [or,  to  retain  out 
of  the  fund]  his  costs  to  be  taxed  upon  final  judgment  [or,  that 
all  questions  as  to  costs  are  reserved  till  final  judgment]. 

[As  to  final  judgment :^^]  And  it  is  further  oedeeed  and  ad- 
judged, that  on  the  coming  in  and  confirmation  of  the  report  of 
said  referee,  either  party  may  move  at  Special  Term  for  a  final 
judgment  directing  [may  provide  for  the  terms  of  the  final  judg- 
ment], 

[Or,  may  direct  the  terms  of  the  final  judgment  and  direct: 
that  the  final  judgment  herein  may  be  settled  by  a  judge  of  this 
court  [or,  by  R.  F.,  Esq.,  hereby  appointed  referee  for  that  pur- 
pose] on  [two]  days'  notice  from  either  party.^^ 

[As  to  further  directions:]  And  that  plaintiif  [or,  either  party] 
has  leave  to  apply  to  this  court  for  such  further  order  or  judgment 
as  he  may  be  advised. 

Interlocutory  judgment,  signed  this  day  of  ,  19     . 

[Signature  of],  Clerk. 

The  reference  to  take  and  state  the  477.     And  the  court  must  deterlnine 

account  cannot  be  directed  prior  to  all  the  issues.     Rudiger  v.  Coleman, 

entry  of  interlocutory  judgment.   Gib-  112  App.   Div.  279,   98  N.   Y.   Supp. 

son  V.  Widman,  106  App.  Div.  388,  94  461 ;    Russell   Hardware,  etc.,   Co.   v. 

K  Y.  Supp.  593;   Weldon  V.  Brown,  Utica  Drop  Forge  Co.,  112  App.  Div. 

84  App.  Div.   482,   82   N.   Y.    Supp.  703. 

1051.     This  rule  has  no  application  8i  The  final  judgment  must  give  ef- 

to  an  action  at  law  involving  a  long  feet  to  the  terms  of  the  interlocutory 

account.    Boisnot  v.  Wilson,  95  App.  judgment.       Reilly   v.    Freeman,    109 

Div.  489,  88  N.  Y.  Supp.  867.    Where  App.  Div.  4.    The  latter  is  conclusive, 

the  admissions   in  the  answer   show  unless  changed  on  appeal.     Meyer  v. 

that    an    accounting     is     necessary.  Haven,  70  App.  Div.   529,   75  N.  Y. 

plaintiff  is  entitled  to  an  interlocu-  Supp.  261.     If  the  final  judgment  is 

tory  judgment  appointing  a  referee;  erroneous,  in  that  it  does  not  follow 

it  is  irregular  to  enter  an  order  of  the  direction  of  the  Appellate  Divi- 

reference,    especially    ex    parte,    al-  sion   in   the   interlocutory   judgment, 

though  the  objection  may  be  waived  the  remedy  is  by  motion  to  correct,  or 

ty    proceeding    with    the    reference,  appeal  to  the  Appellate  Division,  not 

Blun  V.  Mayer,  113  App.  Div.  242.  by  an  appeal  to  the  Court  of  Appeals. 

An  interlocutory  judgment  should  Hollister  v.  Simonson,  170  N.  Y.  357. 

he  based  upon   a   decision,    and   not  82  Sanctioned  also  by  N.  Y.   Code 

upon  an  order.     See  Stoddard  v.  Bell,  Civ.  Pro.,  §  1231. 
100  App.  Div.  389,  91  N.  Y.  Supp. 
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\_0r  may  direct  final  judgment^  as  thv^:']  That  upon  the 
coming  in  of  the  report  of  the  referee  and  the  confirmation  of 
the  same,  the  plaintiff  recover  from  the  defendants  and  each  of 
them  the  sum  that  may  be  found  due  to  him  from  the  said  de- 
fendants and  each  of  them;  or  if  it  shall  appear  upon  such  ac- 
counting that  any  sum  of  money  is  due  or  owing  to  either  of  the 
defendants  and  payable  to  them  from  the  partnership,  and  for 
■which  either  party  hereto  shall  be  as  a  partner  liable  to  the  other, 
that  provision  be  made  in  the  judgment  to  be  entered  upon  the 
confirmation  of  the  referee's  report,  for  its  payment  by  the  party 
so  liable. 

V.  That  the  question  of  costs  be  reserved  until  the  coming  in 
of  the  referee's  report. 

FoEMs  Nos.  1795-1803.—  STATEMENTS  SUITABLE  TO  INSERT  IN  FORE- 
GOING FORM. 

FORM  No.  1795. 
To  take  and  state  an  account. —  Of  an  assignee  f oi  benefit  of  creditors. 

To  take  and  state  the  account  of  the  defendants,  as  assignees 
under  the  assignment  to  them  in  the  complaint  mentioned,  and 
especially  of  all  the  assigned  property  v^hich  has  come  into  their 
hands,  and  of  the  money  received  or  collected  by  them,  and  of  all 
moneys  paid  or  expenses  incurred  by  them  in  the  discharge  of 
their  trusts  under  the  assignment;  and  that  in  taking  and  stating 
the  said  account,  he  make  therein  all  just  and  proper  allowances ; 
and  that  he  also  report  a  statement  of  the  remaining  uncollected 
notes,  accotmts,  and  effects  belonging  to  the  said  assigned  estate, 
Avith  such  facts  in  relation  thereto  as  may  be  requisite  to  enable 
this  court  to  give  proper  directions  for  the  dispostion  thereof.^ 

FORM  No.  1796. 
To  report  amounts  due  to  creditors  who  may  come  in,  etc. 

And  it  is  further  ordered,  that  the  said  referee  also  ascertain 
and  report  the  amount  due  and  owing  to  the  plaintiff  upon  his  de- 
mand in  the  complaint  mentioned,  and  also  the  amount  due  and 
owing  to  each  of  the  other  creditors  respectively,  of  the  limited 
paitnership  of  M.  &  IST.,  in  the  complaint  mentioned,  who  shall 
come  in  under  this  order  and  seek  the  benefit  of  this  action,  and 
contribute  to  the  costs  and  expenses  thereof,  such  contribution  to 
be  settled  by  said  referee ;  and  for  that  purpose  the  said  referee  is 

83  Permissive,     but     not     essential.  84  From  Kerr  v.  Blodgett,  48  N.  Y. 

Hebblewaite   v.   Flint,   83   App.   Div.      62.     Compare  19  Abb.  N.  C.  177. 
163,  82  N.  y.  Supp.  471. 
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to  cause  advertisement  for  such  creditors  to  come  in  and  exhibit 
their  demands  before  him  by  a  day  to  be  fixed  by  him  for  that 
purpose,  which  advertisements  are  to  be  published  once  in  each 
week,  for  at  least  weeks,  in  the  ,  printed  at  , 

and  also  in  the  ,  printed  at  ,  and  the  ,  printed 

at  ;  and  he  is  to  fix  a  peremptory  day  for  that  purpose; 

and  such  of  them  as  shall  not  come  in  and  prove  their  debts  by  the 
time  so  to  be  limited,  shall  be  excluded  from  the  benefit  of  this 
order;  but  such  persons,  not  parties  to  this  action,  who  shall  come 
in  before  the  said  referee  to  prove  their  debts,  must,  before  they 
are  allowed  to  recover  herein  as  such  creditors,  contribute  their 
proportion  of  the  costs  and  expenses  of  this  action,  to  be  settled  by 
the  said  referee.^ 

FORM  No.  1797. 
To  report  special  facts. 

And  it  is  further  ordered,  that  the  said  referee  shall  be  at 
liberty  to  report  any  special  facts  that  may  be  proper  to  enable 
this  court  to  make  a  final  order  or  judgment,  as  well  as  his  reasons 
for  allowing  or  disallowing  any  claims  that  may  be  made. 

FORM  No.  1798. 
Breach  of  covenant. 
To  ascertain  and  report  [the  amount  of  wharfage  which  should 
be  allowed  to  the  plaintiffs  for  the  breach  of  the  covenant  by  the 
defendants,  contained  in  the  grant  mentioned  in  the  pleadings]. 
And  for  such  purpose  he  is  to  ascertain  [etc.,  specifying  the  prin- 
ciples on  which  the  account  is  to  he  taken'] .  And  he  is  to  compute 
the  interest  on  such  amount,  and  state  the  same  in  his  report. 

FORM  No.  1799. 
Accounting  in  partnership  cause. 

To  take  and  state  an  account  of  all  dealings  and  transactions 
between  the  plaintiff  and  defendant,  as  partners,^^*  under  the  style 
of  A.  B.  &  Co.,  and  for  the  better  taking  and  stating  of  which  ac- 
count the  parties  are  to  produce  before  the  said  referee,  under 
oathj  all  books,  deeds,  papers,  and  writings  in  their  custody,  or 
under  their  control,  relating  thereto,  or  to  the  dealings  of  said 
partnership,  or  to  its  assets  or  any  of  them;  and  are  to  be  es.- 
amined  upon  oath,  as.  the  said  referee  shall  direct,  who,  in  taking 
the  said  account,  is  to  make  all  just  allowances  to  the  parties  as 
between  themselves,  and  to  report  what,  on  the  balance  of  the  said 
account,  shall  appear  to  be  due  from  either  party  to  the  other.®* 

85  See  preceding  note.  383;    Trtifant  v.  Merrill,  6  Abb.  Pr. 

85a Berg®.  Gillender,  115  App.  Div.  (N.   S.)   462;  Kennedy  v.  Shilton,  1 

28».  "^"^  Hilt.   546,  9   Abb.   Pr.    (N.    S.>    157, 

86 See   Rutty   v.   Person,    12    Abb.  note;    Hathaway   v.   Russell,    7    Abb. 

N.  C.  352;   Streat  v.  Rothschild,  id.  N.  C.  138. 
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FORM  No.  1800. 
Accounting  in  an  action  to  redeem. 

To  take  and  state  an  account  between  the  several  parties  to  this 
action,  in  the  manner  and  under  the  directions  following,  to  wit: 

That  he  compute  the  amount  due  upon  the  bond  and  mortgage 
executed  by  the  plaintiff  to  the  defendant  Z.,  mentioned  in  the 
complaint,  from  the  day  of  ,  19     ,  down  to  which 

time  the  interest  appears  to  have  been  paid. 

That  he  ascertain  (from  the  deeds  or  otherwise)  the  considera- 
tion paid  by  the  purchasers  and  defendants  X.  and  Y.,  from  the 
said  Z.,  at  the  auction  sale  of  the  said  premises  made  on  the 
of  ,  19       \_proceeding  to  state  the  mode  of  appor- 

tioning the  redemption  money  among  theml. 

That  he  open  and  state  an  account  with  each  of  such  defend- 
ants, in  which  he  is  to  allow  such  party  his  proportion  of  the 
mortgage  money  so  ascertained  as  aforesaid,  with  interest  and 
also  all  taxes  and  assessments  paid  by  him  or  those  under  whom 
he  claims,  upon  the  lots  now  held  by  him  and  also  any  sum  paid 
for  necessary  repairs  upon  the  same,  and  any  amount  expended 
for  lasting  improvements,  with  interest  on  such  sums  respee 
tively  and  that  he  state  and  charge  such  party  with  any  rents  and 
profits  of  such  lots  received  by  him,  or  those  under  whom  he 
claims,  or  by  any  one  on  his  or  their  behalf,  or  which  could  have 
been  received  without  willful  default,  with  interest. 

FORM  No.  1801. 
Accounting  as  to  value  of  use  and  occupation,  in  an  action  for  specific  per- 
formance. 

To  take  such  testimony  as  may  be  produced  before  him  by 
either  party  to  this  cause  in  relation  to  the  value  of  the  use  and 
occupation    by  ,    of    the    premises    [briefly    designating 

theml,  since  the  day  of  ,  19     ,  and  the  amounts 

received   and  collected  by  ,   or  which,   with  reasonable 

diligence,  might  have  been  received  and  collected  for  the  same 
since  said  day,  the  amounts  expended  by  said  for  taxes, 

assessments,  repairs,  or  otherwise,  in  and  upon  said  premises 
[and  also  in  relation  to  all  policies  of  insurance  upon  said 
premises,  and  as  to  any  actions  brought  upon  the  same]. 

FORM  No.  1803. 
Accounting  of  trustees. 

To  take  and  state  an  account  of  all  and  every  the  trust,  prop- 
erty and  effects,  rents,  issues  and  profits  which  may  have  come 
to  the  hands  of  the  defendants  or  either  of  them,  or  any  other 
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person  or  persons  to  the  use  or  order  of  them  or  either  of  them, 
or  which,  but  for  the  default  or  the  neglect  of  the  defendants 
or  either  of  them,  might  have  been  so  received  by  them  or  either  of 
them,  or  any  such  person. 

FORM  No.  1803. 
To  determine  priority  among  creditors. 

To  ascertain  and  report  who  are  the  creditors  of  the  said  firm 
of  ,  and  the  amounts  due  to  said  creditors  respectively, 

and  the  order  in  which  they  are  entitled  to  payment  out  of  the 
assets  of  the  said  firm  of  [in  conformity  with  the  said 

provisions  of  the  statute  of  limited  partnerships]. 

That  any  party  to  this  action,  or  any  person  claiming  to  be  a 
creditor  of  said  firm,  and  presenting  to  the  said  referee  prima 
facie  evidence  of  his  claim,  shall  have  the  right  to  contest  any 
claim  preferred  by  any  other  creditor,  and  that  testimony  may 
be  taken  before  said  referee  on  the  part  of  the  claimants  and  con- 
testants. That  the  said  referee  report  to  this  court  the  names 
of  the  creditors,  and  the  amounts  found  by  him  to  be  due  to 
each  respectively,  and  the  order  in  which  they  are  entitled  to 
payment;  and  that  in  case  any  of  said  claims  be  contested,  the 
said  referee  do  report  the  facts  relative  to  the  claim  so  contested, 
and  the  grounds  of  objection  alleged  by  the  contestant,  and  the 
decision  of  the  said  referee  thereupon. 

And  it  is  further  ordered,  that  on  the  coming  in  of  the  referee's 
report  any  party  to  this  action,  or  any  creditor  whose  claim  is 
allowed  by  the  referee,  may  apply  to  this  court  for  an  order  for 
the  final  distribution  of  the  balance  of  the  funds  in  the  hands  of 
the  receiver  herein,  among  the  creditors  of  said  firm  as  ascer- 
tained by  said  report,  or  by  the  order  of  the  court  thereupon. 

FORM  No.  1804. 
Appointment  of  first  meeting  on  reference.87 

[Title  of  court  and  action.] 

The  undersigned  referee  [s]  herein,  hereby  appoint  [s]  the 

day  of                   next,  at  o'clock  in  the           noon,  at  the 

office  of  ,  1^0.  street,  in  the  city  of  ,  for 
the  trial  of  this  action. 

[Date.]  [Signature.] 

ST  A  written  appointment  is  not  es-  there  are  several  referees.    Where  the 

sential  (Sage  v.  Mosher,  17  How.  Pr.  reference    is   Ipecial,    in    aid    of    the 

367;  Stephens  v.  Strong,  8  id.  339)  ;  court  the  referee  may  properly  give 

■"it  is  convenient,    especially   where  notice  to  both  parties  if  necessary. 

120 
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{Notice  of  hearing^  or  referee's  summons  as  in  Forms  1349 
or  1352.  Oath  of  referee  as  in  Form  1351,  or  if  an  issue  on 
ihe  pleading  is  referred,  as  in  Form  1838.  Subpoena,  see  Form 
1350.     Order  to  deposit  boohs,  etc.,  see  Form  1353.] 

FOEM  No.  1805. 
Schedule  of  account  to  be  presented  on  reference  (in  partnership  cause). 
ITitle  of  court  and  action.] 

[Venue.'] 

Schedule  and  statement  of  mutual  accounts  between  the  plain- 
ti£F  and  defendant  as  partners,  under  the  name  of  A.  B.  &  Co. 
[since  last  balance  and  settlement  had  between  them  on  the 
day  of  ,  19     ]. 

[Here  state  items,  in  a  debtor  and  creditor  account.] 
A.  B.,  the  above-named  [defendant],  being  duly  sworn,  says 
that  the  foregoing  account,  and  the  said  several  accounts  and  en- 
tries embraced  in  the  settlement  of  the  day  of  , 
19  ,  upon  the  partnership  books  herewith  deposited  with  the 
referee  in  this  action,  including  both  debits  and  credits,  are  cor- 
rect, according  to  the  best  of  deponent's  knowledge,  information, 
and  belief,  and  this  deponent  does  not  know  of  any  error  or 
omission  in  said  account  to  the  prejudice  of  the  above-named 
[plaintiff],  deponent's  copartner. 

{■Jurct.'^  [Signature.] 

FORM  No.  1806. 

Appearance  of  third  persons  before  referee  on  accounting.89 
[Title  of  court  and  action.] 

A.  N.  &  Co.,  creditors  under  the  assignment  of  W.  F.,  hereby 
appear  in  the  above  action  by  H.  D.  H.,  of  street, 

city,  their  attorney. 

[Date.]  [Signature  and  office  address  of], 

Attorney  for  the  above-named  creditors. 
[Addres"  to  referee  and  attorneys.] 

[File  and  serve  copy  on  referee,  and  on  the  attorneys  for  the 
original  parties.] 

[Termination  of  reference  for  delay;  see  Form  1354,  p.  1598.J 

[Requests  to  find,  when  desired,  may  be  adapted  from  Form 

1747.] 

, J 

88  Need  not  be  given  to  the  attor-  108   App.   Div.  322,  95  N.  Y.  Supp. 

ney  for  a  defendant  as  to  whom  the  631. 

interlocutory  judgment  has  dismissed  89  This,  under  an  order  of  reference 

the    complaint.      Jewett    v.    Schmidt,  extending  to  the  benefit  of  those  who 
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FORM  No.  1807. 
Report  of  referee  on  accounting  (in  partnership  cause).90 

[Commencement  and  recitals  of  appointment,  appearances,  oath, 
etc.;  see  Forms  1845,  etc.'\ 

II.  That  on  such  hearing,  the  books,  deeds,  papers  and  vouchers 
of  the  said  partnership  having  been  produced  before  me,  -the 
defendant  rendered  his  [_or,  both  parties  rendered  their  respec- 
tive] accounts,  which  are  hereto  annexed,  and  marked  Sched- 
ule A. 

III.  That  I  examined  said  defendant,  and  also  ,  con- 
cerning the  transactions  aforesaid,  and  adjusted  a  mutual  account 
between  the  plaintiff  and  defendant,  making  therein  all  just 
allowances,  and  striking  a  balance  which  shows  what  appears  to 
te  due  from  either  party  to  the  other,  which  said  account  is 
hereto  annexed  and  marked  Schedule  B. 

IV.  That  said  defendant  owes  to  said  partnership,  at  this  date, 
the  sura  of  dollars,  with  interest  from  the  day  of 

,19     ,  at  the  rate  of  per  cent,  per  annum,  amount- 

ing to  dollars,  which  sum  I  have  allowed. 

V.  That  the  balance  shown  by  said  Schedule  B,  after  defend- 
ant has  made  good  to  said  partnership  said  sum,  belongs  to  plain- 
tiff and  defendant  in  equal  shares  [or,  in  the  following  propor- 
tions—  stating  therri]. 

VI.  That  all  the  evidence  taken  by  me  under  the  said  order 
of  reference  is  hereto  annexed  [except  the  said  on  the  records 
of  this  court],  [together  with  my  opinion]. 

[Date.]  [Signature  of], 

Referee. 

[Annex  testimony  signed  hy  witnesses,  and  documentary- 
evidence.] 

[Findings  when  necessary;  see  Form  1748.] 

may  come  in,  is  held  to  entitle  the  305;  Nims  v.  Nims,  20  Fla.  204;  Reed 

creditor   so   appearing,    to   notice   of  v.  Jones,  15  Wis.  40. 
further  proceedings;  but  an  order  of  The  report  may  annex  the  account 

court  may  be  applied   for   expressly  filed,  and  state  what  items  are  dis- 

fflaking  the  nreditor  a  p.irty,  if  pre-  allowed,  and  why,  and  the  corrected' 

'^"^'i'  result;    but   if   the   account   involves 

™It  is  not  enough,  in  a  report  on  several  rights  or  liabilities  of  different 

''■King  and   stating    an    account,    to  persons,    the    referee    should    prepare 

state  results,   but   details    should   be  schedules  reporting  as  to  each.    Spen- 

8et  forth.     Zimmerman  v.  Huber,  29  cer  v.  Spencer,  11  Paige,  299;  Eaton's 

Ala.  379;  Craig  v.  McKinney,  72  111.  Appeal,   66  Pa.   St.   483.     When  the. 
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FORM  No.  1808. 
Notice  of  filing  of  referee's  report.9i 
{Title  of  court  and  catise.j 

Please  take  notice  that  the  report  of  E.  F.,  Esq.,  the  referee 
herein,  was  this  day  duly  filed  in  the  office  of  the  clerk  of  the 
county  of  ,  in  the  [City  Hall],  in  the  city  of  , 

in  said  county. 

Yours,  etc., 
[Dafe.J  \_8ignature'], 

To  ,  Esq.  Attorney  for 

Attorney  for 

FORM  No.  1809. 

Exceptions  to   the   report   of   a  referee  appointed  to   take   and  state  aa 

account.92 

[Title  of  court  and  action,,'] 

The  above-named  defendant  excepts  to  the  report  of  K.  F., 
Esq.,  the  referee,  filed  herein  the  day  of  ,  19     ,  in 

the  following  particulars  [state  exceptions  to  findings  and  refusals 
to  find,  if  there  are  any,  as  in  Form  No.  1750,  continuing] : 

Because  said  referee  found  [or,  did  not  find  —  here  state  in 
detail  each  item  objected  to  as  found  or  not  found^^  and  the 
ground  of  the  objection] . 

[Date,  signature  and  addresses,  as  in  Form  No.  1656.] 

[File,  and  serve  on  attorney  for  successful  party.] 


referee  has  drafted  his  report  he  may 
give  the  parties  who  have  appeared 
before  him  notice  that  it  is  ready  for 
examination  at  his  office;  and  that 
on  a  specified  day  and  time  he  will 
finally  settle  its  terms. 

A  referee's  report  should  not  state 
the  evidence  unless  such  is  the  pur- 
port of  the  order,  but  by  N.  Y.  Gen. 
Kule  No.  30,  "  in  references  other 
than  for  the  trial  of  the  issues  in  an 
action,  or  for  computing  the  amount 
due  in  foreclosure  cases,  the  testi- 
mony of  the  witnesses  shall  be  signed 
by  them,  and  the  report  of  the  referee 
shall  be  filed  with  the  testimony." 

91  Serve  only  upon  the  parties  or 
persons  who  have  appeared.  People 
I'.' Am.  Loan  &  T.  Co.,  87  App.  Div. 
139,  84  N.  Y.  Supp.   114. 


If  no  exceptions  are  filed  within 
eight  days  after  service  of  notice  of 
filing,  the  report  becomes  absolute, 
and  an  order  of  confirmation  and  di- 
recting judgment  thereon  may  be 
entered  without  notice.  Gen.  Rule 
No.  30;  Bailey  v.  Carter,  34  Misc. 
270,  69  N.  Y.  Supp.  616;  James  v. 
Horn,  19  App.  Div.  259,  46  N.  Y. 
Supp.  187.     See  note  94,  post. 

92  In  an  action  to  dissolve  a  corpo- 
ration, creditors  who  do  not  except 
have  no  standing  to  require  a  review 
of  the  referee's  report.  People  v.  Am. 
Loan  &  T.  Co.,  87  App.  Div.  139,  84 
N.  Y.   Supp.   114. 

93  Story  r.  Livingston,  13  Pet.  359; 
Lawrence  v.  Fowler,  20  How.  Pr.  407; 
People  V.  Empire  Mut.  L.  Ins.  Co., 
N.  Y.  Daily  Reg.,  Oct.  19,  1883. 
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FORM  No.  1810. 
Notice  of  appUcation  for  judgment  after  reference.B*  or  to  set  aside  or  modify 

report. 

Please  take  notice,  that  this  cause  will  be  brought  on  for  final 
hearing  on  the  report  of  the  referee,  E.  F.,  Esq.,  filed  the 
day  of  J  19     ,   and  on  the  exceptions  thereto    [a  copy 

of  which  has  been  served  on  you],  and  on  the  pleadings  and 
previous  proceedings  [on  the  Trial]  herein,  at  a  Special  Term 
of  this  court,  to  be  held  at  the  County  Court  House  [or,  City- 
Hall]  in  the  city  of  ,  on  the  day  of  ,  19  , 
at  the  opening  of  the  court  on  that  day,  or  as  soon  thereafter  as 
counsel  can  be  heard,  and  a  motion  will  be  made  to  over-rule 
said  exceptions  and  to  confirm  said  report  and  for  final  judgment 
herein  [or,  to  sustain  said  exceptions  and  set  aside  said  report  — 
if  on  the  ground  of  irregularity,  specify  it  —  or,  to  modify  said 
report  by  —  stating  in  what~\ ,  and  for  such  other  or  further  relief 
as  may  be  just. 

[Date,  signature  and  addresses,  as  in  Form  165 6.  J 

FORM  No.  1811. 
Order  adjourning  motion  for  judgment,  and  directing  reference  to  settle  form 
of  judgment  and  fix  allowances. 

At  a  Special   \_or.  Trial  Term,  etc.;  see 

*  Form  820,  p.  1174.] 

[Title  of  action.] 

On  reading  and  filing  the  affidavit  of  A.  B.,  verified  the 
day  of  ,  19     ,  and  notice  of  motion  for  final  judgment 

herein,  together  with  a  proposed  final  judgment,  and  on  due 
proof  by  affidavit  of  the  service  of  copies  thereof  on  the  attor- 
neys of  all  the  parties  who  have  appeared  in  this  action,  and 
on  hearing  A.  T.,  for  plaintiff,  and  T.  Z.,  for  defendant  Y.  Z. ; 
and  on  motion  of  A.  T.,  attorney  for  plaintiff: 

Oedeeed,  that  the  hearing  of  the  motion  for  final  judgment 
be  and  the  same  is  hereby  adjourned  to  the  day  of  , 

19  ,  at  [the  Special  Term  of  this  court  at  the  City  Hall,  in  the 
city  of  ,  for  the  trial  of  issues  of  law  and  fact],  then 

M  If  any  issues  remain  to  be  tried,  If  no  exceptions  have  been  filed,  no 
substitute  a  notice  of  trial  before  the  motion  is  necessary  under  Gen.  Rule 
court  (see  Form  No.  1601),  omitting  No.  30.  Therefore  it  is  improper  to 
"and  an  inquest  taken  therein,"  and  combine  a  notice  of  the  filing  of  the 
adding  thereto :  And  at  the  same  time  referee's  report  with  a  notice  of  mo- 
application  will  be  made  to  confirm  tion  to  confirm.  James  v.  Horn,  19 
the  report  of  the  referee  filed  herein  App.  Div.  259,  46  N.  Y.  Supp.  187. 
the  day  of  and  to  over- 
rule exceptions  filed  thereto. 
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and  there  to  be  heard,  and  that  in  the  meantime  it  be  referred 
to  R.  F.,  Esq.,  as  referee,  to  report  to  this  court  at  the  time  and 
place  last  named  a  proper  and  suitable  form  of  final  judgment  in 
this  action  [together  with  proper  allowances  to  the  several  parties 
who  have  appeared  in  this  action,  in  addition  to  taxable  costs] ,  and 
tliat  said  reference  proceed  upon  [two]  days'  notice  by  any  of  the 
parties  to  the  other. 

Enter:   [sig7iature  of  judge  by  initials  of  name  and  title.] 

FORM  No.  1813. 

Judgment  (final)  after  verdict  on  issue  of  fact  as  to  defendants  appearing, 
and  a  reference  as  to  those  in  default.ss 

[Tiile  of  action.] 

This  cause  having  been  regularly  brought  on  for  hearing  before. 
Mr.  Justice  J.  K.  at  a  Special  [or,  Trial]  Term  of  this  court, 
held  at  on  the  day  of  ,  19     ,  upon  the 

verdict  of  the  jury  rendered  upon  the  issues  of  fact  made  and 
settled  in  this  action  and  submitted  to  said  jury;  and  proof 
having  been  made  and  'filed  of  the  service  of  the  summons  in 
this  action  upon  all  the  defendants  more  than  twenty  days  since, 
and  personally  on  all  [except  the  unknown  owners,  and  the  de- 
fendant W.  v.,  who  is  an  absentee,  who  have  all  been  served 
by  publication,  pursuant  to  an  order  duly  made  and  entered 
herein  the  day  of  ,  19     J,  and  that  although  the 

time  therefor  has  elapsed,  no  demurrer  or  answer  has  been  put 
in  on  behalf  of  any  defendaijt  except  the  defendant  W.  X.  [and 
also  the  defendant  Y.  Z.,  who"  is  an  infant,  and  has  put  in  the 
usual  general  answer  by  his  guardian  ad  litem,  not  controverting 
any  material  allegation  in  the  complaint],  and  that  the  complaint 
and  due  notice  of  the  pendency  of  this  action  were  filed  on  the 

day  of  ,  19     ,  in  the  ofiice  of  the  clerk  of  the  county 

of  ;  and  on  reading  and  filing  said  proofs,  and  on  the 

pleadings  and  proceedings  in  this  action,  including  said  verdict, 
together  with  the  report  of  R.  F.,  referee  herein,  appointed  by 
an  order  of  the  court,  bearing  date  the  day  of  ,  19     . 

whereby  it  appears  [etc.,  briefly  stating  conclusion],  and  the 
court  having  approved  said  verdict  and  confirmed  said  report 
{and  if  further  evidence  was  tahen  and  findings  made,  recite  the 
fact],  and  the  costs  of  the  having  been  duly  adjusted  at 

dollars : 

It  is  adjudged  [continuing  as  in  other  Forms.]. 


95  See    Frow    v.    De    La   Vega,    15      Pr.   193 ;   McCrackan  v.  Valentine,  9 
Wall.  552 ;  Cram  v.  Bradford,  4  Abb.       N.  Y.  42. 
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FORM  No.  1813. 
Judgment  (final)  after  tnal,  and  reference  preliminary  to  final  judgment. 

[Caption,  and  recitals  of  trial  hy  court,  of  findings  made,  etc., 
and  interlocutory  judgment,  if  any,  as  in  Forms  1758,   1794; 
or  if,  instead  of  interlocutory  judgment,  a  mere  order  of  refer- 
ence was  taken,  state  it  as  thv^:  and  by  an  order  entered  on  the 
day  of  ,  19     ,  it  having  been  referred  to  R.  F., 

Esq.,  to  take  and  state  the  account  between  the  plaintiff  and  the 
defendant,  and  his  report  having  been  filed  on  the  day  of 

,  and  no  exceptions  having  been  filed  thereto  —  or  if  any, 
indicate  them  as  in  Form  1814 ;  ISTow,  on  motion  of  A.  T.,  attor- 
ney for  plaintiff : 
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It  is  adjudged  {etc.,  as  in  other  Forms']  J 


FORM  No.  1814. 

Judgment  (final)  after  reference  of  a  special  question  followed  by  findings  of 
the  court   on  the  remaining  issues.97 

[Title  of  court  and  action.] 
This  action  having  been  regularly  brought  on  for  trial  on  the 
day  of  ,  19     ,  before  Mr.  Justice  J.  K.,  at  a  Special 

[or,  Trial]  Term  of  this  court  upon  the  answer  of  the  defendant 
W.  X.,  and  the  answer  of  the  infant  defendant  T.  Z.,  and  an  order 
having  been  made  on  ,  19     ,  referring  it  to  E.  F.,  Esq., 

to  take  proof  of  the  facts  [stating  as  to  what] ,  and  to  report  the 


98  If  the  final  judgment  is  settled  dence  which  had  been  taken,  and  the 

by  judge  or  referee  pursuant  to  direc-  facts  which  that  evidence  was  found 

tion  in  interlocutory  judgment,  take  to  liave  proved.     It  was  for  the  court 

signature  of  judge  or  referee  at  the  to  determine  what  were  the  rights  of 

foot  of  the  final  judgment  to  be  filed.  the  parties  upon  the  proof,  which  in 

N.  Y.  Code  Civ.  Pro.,  §  1231;  Clapp  this  manner  had  been  obtained.      It 

V.  Hawley,  97  N.  Y.  610.  therefore  proceeded  regularly  in  con- 

97  Adapted  from  40  Hun,  526,  where  sidering    and    determining    whether, 

the  court  say :     "  The  reference  was  upon     the     evidence     produced,     the 

ordered  not  to  determine  the  facts  in  plaintiff  was   entitled  to  recover   in 

the  case,  or  the  rights  of  the  parties,  the  action. 

by  the  action  and  conclusion  of  the  "  The   power   to   do   that   was   not 

referee,  but  to  supply  the  court  with  excluded  by  the  omission   of  one   of 

information  upon  which  itself  could  the   defendants   to    answer   the   com- 

intelligently    act    and    adjudge    the  plaint.     For,  as  the  facts  were  stated 

rights  of  the  parties.    When  the  case  in  it  and  ascertained  upon  the  refer- 

was  brought  before  the  court  subse-  ence,  the  question  was  still  presented 

quent  to  the  hearing  and  report  of  the  whether   the   plaintiff  was   entitled," 

referee,  it  was  presented  for  its  exam-  etc. 
ination  and   decision   upon   the    evi- 
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same  with  the  evidence  and  his  opinion  thereon,  and  a  report 
having  been  made  by  him  and  filed  on  ,  19     ,  and  ex- 

ceptions to  said  report  having  been  filed  by  the  said  infant  de- 
fendant on  ,  19  ,  and  the  plaintiffs  having  given  notice 
of  trial  at  Special  Term  in  the  ordinary  form  on  >  19  > 
and  the  case  having  been  duly  reached  in  its  ordinary  course  on 
the  calendar  of  the  Special  Term  of  this  court,  and  the  court 
having  considered  the  report  of  the  said  R.  F.  as  referee  with 
the  evidence  taken  before  him,  and  the  exceptions  filed  by  the 
said  infant  defendant,  and  having  heard  the  testimony  of  wit- 
nesses called  and  examined  by  the  plaintiff,  and  the  court  having 
after  due  deliberation  thereafter  duly  filed  its  decision,  confirm- 
ing said  report  and  stating  findings  of  fact  and  conclusions  of 
law,  and  directing  judgment  to  the  effect  hereinafter  stated,  and 
the  costs  of  the  having  been  duly  adjusted  at 
dollars;  Now,  on  motion  of  A.  T.,  attorney  for  plaintiff: 

It  is  adjudged  [etc.^  as  in  other  Forms'}. 

FORM  No.  1815. 

Judgment  (final)  where  an  issue  of  fact  as  to  one  defendant  has  been  tried 
by  a  referee,  and  a  reference  had  on  default  of  other  defendants,  and 
exceptions  have  been  taken  to  the  report. 

[Title  of  court  and  action.] 

This  cause  having  been  regularly  brought  on  for  hearing,  upon 
the  pleadings  and  proceedings  therein,  including  the  report  of 
R.  F.,  the  referee  to  whom  the  issues  of  fact  joined  by  the  answer 
of  W.  X.  were  referred,  to  hear  and  determine,  which  report 
was  filed  the  day  of  ,  1^      ;  and,  also  [the  report 

of  S.  F.],  to  whom  it  was  referred  [to  compute  the  amount  due 
to  the  plaintiff  upon  the  bond  and  mortgage  mentioned  in  the 
complaint  —  and  in  foreclosure,  if  there  are  infant  defendants 
having  answered  generally,  or  absentee  defendants,  add:  and  to 
take  proof  of  the  facts  and  circumstances  stated  in  the  com- 
plaint, and  examine  the  plaintiff  or  his  agent  on  oath  as  to  any 
payments  made,  and  which  ought  to  be  credited  on  said  bond  and 
mortgage],  which  report  was  filed  on  the  day  of  - 

19  [and  also  upon  the  exceptions  to  said  report,  made  and 
filed  thereto  on  behalf  of  the  defendant  W.  X. —  recite  other  pro- 
ceedings, such  as  service-  and  default  of  those  not  appearing,  lis 
pendens,  etc.,  as  in  other  cases'],  and  after  hearing  counsel  for 
the  respective  parties  on  said  report  of  ,  and  exceptions 

thereto,   and  due  deliberation  being  had,  and  the  court  having 
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directed  judgment  as  hereafter  stated,  and  the  costs  of  the 
having  heen  duly  adjusted  at  the  sum  of  dollars;  Now, 

on  motion  of  A.  T.,  attorney  for  the  plaintiff: 

It  is  OEDEEED  AND  ADJUDGED,  that  the  Said  report  of  the  said 
referee  be,  and  the  same  hereby  is,  in  all  things,  confirmed  [and 
that  the  said  exceptions  be  and  the  same  are  hereby  overruled 
and  disallowed  —  oVj  where  any  exceptions  are  sustained,  say : 
that  the  first  of  said  exceptions  be,  and  the  same  hereby  is  over- 
ruled, and  the  second  exception  is  allowed  and  that  said  report 
is  modified  accordingly  by  setting  aside  the  finding  of  said 

referee,  and  disallowing  —  etc.,  stating   the  modification  —  and 
that  said  report,  as  so  modified,  hereby  is  confirmed]. 

And  it  is  further  adjudged  [etc.,  as  in  Forms  1857,  etc.]. 
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ARTICLE  VI. 

Peoceedikgs  in  Case  of  Trial  by  Refeeee. 

[Forms  more  commonly  used  in  connection  with  trial  by  jury  or  by  court 
are  not  repeated  here,  although  such  as  may  be  used  on  trial  by  referee.] 

Section      I.  Oedeking  befekence  to  heab  and  deteemine. 

II.    BKINGING   ON;    AND   THE   HEAEING. 

III.  Repoet,  costs,  jxjdgment,  and  new  teial. 

SECTION  I. 
Oedebing  Refeeence  to  Heae  and  Detebmine. 

rORMS. 

I.    CoMPULSOEY  BEFEBENOE.  1825-1829.   Statements  suitable  to  in- 

1816.  Affidavit  to  move  for  reference,       ,„,„    ^  J"^^  i'l  foregoing  Form. 

i  1830.  Order  referring  the  cause,  with- 

1817.  Notice  (or  order  to  show  .cause)  °"*  motion. 

thereon.  _^    „ 

1818.  Stipulation  admitting  facts,  to  ^^-  Kefeeence  by  consent. 

obviate  reference.  1831.  Stipulation  to  refer  cause,  etc. 

1819.  Affidavit  to  oppose  motion.  (Short  Form.) 
1820-1822.   Statements  suitable  to  in-  1832-1835.   Statements  suitable  to  in- 
sert in  foregoing  Form.                               sert  in  foregoing  Form. 

1823.  Stipulation    agreeing    on    nom-       1836.  Order  referring  cause,  by  con- 

ination  of  referee.  sent. 

1824.  Order  on  motion  referring  cause 

to  hear  and  determine. 

I.     COMPULSORY  REFERENCE. 
FORM  No.  1816. 
Affidavit  to  move  for  reference  of  an  action  involving  a  long  account.98 

[Title  of  court  and  action.] 
\Venue.~\ 
A.  B.,  being  duly  sworn,  says: 

I.  That  lie  is  the  plaintifP^   [or,  defendant]    in    the    above- 
entitled  action.  * 

98  No   constitutional  right   of  trial  What  is  a   "long  account,"  under 

by  jury  is  violated.      See  Malone   v.       the  statute,  see,  generally.  Smith  _«. 
St.  iPeter,  etc..  Church,  172  N.  Y.  369.       London  Assur.   Corp.,   114  App.  Div. 


99  The  affidavit  should  be  made  by  less  the  truth  of  its  allegations  as  to 
a  party,  or  excuse  be  stated  in  it  an  account  being  involved  appears  by 
(Wood  V.  Crowner,  4  Hill,  548),  un-       the  pleadings. 
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II.  That  said  action  is  brought  to  recover     [here    designate 
nature  of  cause  of  action']. 

III.  That  issue  was  joined^®*  on  [or,  as  of]  the  day  of 

,19     ,  by  the  service  of   [defendant's  answer],  setting 
up  [here  designate  the  defenses,^  e.  g.  thus:]  payment  as  to  part, 


868;  Sartorious  v.  Gottlieb,  80  App. 
Div.  112,  80  N.  Y.  Supp.  159; 
Leary  v.  Albany  Brew.  Co.,  66  App. 
Div.  407,  72  N.  Y.  Supp.  657; 
Importers'  Bank  v.  Werner,  54  App. 
Div.  435,  66  N.  Y.  Supp.  996; 
Fisher  t'.  Haines,  62  App.  Div.  66,  70 
N.  Y.  Supp.  7S7 ;  Clinc.i  v.  Henek,  49 
App.  Div.  183,  62  N.  Y.  Supp.  1058; 
Spence  v.  Simis,  137  N.  Y.  610;  Un- 
termeyer  v.  Bainhauer,  105  N.  Y.  521; 
Hibbard  v.  Comm.  AH.  Ins.  Co.,  4 
Misc.  422,  24  N.  Y.  Supp.  332;  aff'd, 
141  N.  Y.  559.  Reference  may  be  or- 
dered upon  a  counterclaim,  if  plain- 
tiff's cause  of  action  is  admitted. 
Kindberg  v.  Chapman,  115  App.  Div. 
154. 

A  reference  to  assess  the  damages, 
as  a  substitute  for  specific  perform- 
ance, cannot  be  ordered  if  no  long  ac- 
count is  involved.  Stand.  Fashion  Co. 
1/.  Siegel-Cooper  Co.,  44  App.  Div.  121, 
60  N.  Y.  Supp.  739. 

This  Form  has  been  sustained  in 
Place  V.  Chesebrough,  63  N.  Y.  315, 
and  numerous  othe'r  cases.  But 
where  the  pleadings  disclose  an  issue 
not  apparently  involving  an  account, 
a  general  allegation  that  the  issue 
"will  require  the  examination  of  a, 
long  account  involving  very  numerous 
items  of  charges  and  credits  amount- 
ing to  many  thousand  dollars  and  ex- 
tending over  several  years,"  is  no  evi- 
dence that  an  account  is  so  directly 
involved  on  either  side,  as  the  imme- 
diate object  of  the  suit  or  defense,  as 
to  justify  a  reference.  Kain  v.  De- 
lano, 11  Abb.  Pr.  (N.  S.)  29.  In 
case,  therefore,  the  pleadings  do  not 
show  or  susrgest  an  account,  state 
the  facts  here  in  more  detail,  show- 
ing how  the  account  is  involved. 
Crawford  v.  Canary,  28  App.  Div.  135, 
50  N.  Y.  Supp.  874.  For  notwith- 
standing an  undenied  general  affida- 
vit, the  court  may  find  that  the  plead- 
ings do  not  involve  a  long  account. 
Untermeyer  v.  Beinhauer,  105  N.  Y. 
521. 

In  actions  by  an   attorney   to   re- 


cover for  services  it  is  held  that  the 
gross  charge  in  any  one  action,  al- 
though the  service  is  permissible  of 
exhaustive  itemization,  is  essentially 
a  single  charge,  and  does  not  involve 
a  "  long  account  "  within  the  statute. 
Unless  exceptional  circumstances  are 
made  to  appear,  such  an  action  by  an 
attorney  will  not  be  referred,  al- 
though the  services  have  been  ren- 
dered in  many  actions  and  under  dif- 
ferent retainers.  See  Prentice  v.  Hufl', 
98  App.  Div.  Ill,  90  N.  Y.  Supp.  780; 
Moyer  v.  Village  of  Nelliston,  110 
App.  Div.  602,  97  N.  Y.  Supp.  171; 
Cantine  v.  Russell,  168  N.  Y.  484. 
Compare  Lewis  v.  Snook,  88  App. 
Div.  343,  84  N.  Y.  Supp.  634,  14  Anno. 
Cas.  50. 

The  action  must  be  framed  on  con- 
tract to  be  referable.  Starin  r. 
Fonda,  107  App.  Div.  539,  95  N.  Y. 
379;  Price  v.  Parker,  44  Misc.  582, 
90  N'.  Y.  Supp.  98 ;  Fiero  v.  Paulding, 
6  N.  Y.  Supp.  122,  25  St.  Rep.  156. 
And  the  account  must  be  directly  in- 
volved, rather  than  merely  collateral 
upon  a  question  of  damage.  Bentz  v. 
Carleton,  etc.,  Co.,  114  App.  Div.  865; 
Smith  V.  London  Assur.  Corp.,  114 
App.  Div.   868. 

99a  Joinder  of  issue  should  be  stated. 
Jansen  v.  Tappen,  3  Cow.  34;  If  the 
place  of  trial  has  been  changed  from 
that  named  in  the  complaint,  it  is 
useful  to  state  it;  but  this  is  not 
essential.  Feeter  v.  Ilarter,  7  Cow. 
478. 

1  In  an  action  at  law  the  fact  that 
the  defendant  denies  the  existence  of 
the  contract  alleged,  under  which  the 
long  account  arises,  is  no  ground  for 
denying  the  motion  to  refer.  Boisnot 
V.  Wilson,  95  App.  Div.  489,  88  N.  Y. 
Supp.  867.  In  an  equitable  action 
for  an  accounting,  an  interlocutory 
judgment  must  always  be  entered 
prior  to  the  reference.  Gibson  r. 
Widman,  106  App.  Div.  388,  94  N.  Y. 
Supp.  593.  And  if  the  right  to  the 
accounting  be  disputed,  that  issue 
must  be  first  disposed  of.     Diehl  v. 
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and  a  counter-claim  rising  out  of  several  items  of  services  alleged 
to  have  been  rendered  by  him  to  the  plaintiff  [_or,  denying  the 
quality  and  value  of  the  several  items  of  services  and  materials 
charged  for  in  said  account.^] 

IV.  That  the  trial  of  the  aforesaid  issue  will  require  the  ex- 
amination of  a  long  account^  on  the  side  of  the  plaintiff  [or,  de- 
fendant —  or,  both  parties] ,  consisting  of  at  least  items  of 
charges  and  [credits]  of  the  aforesaid  [goods  and  services]  of 
various  dates.* 

[If  order  to  show  cause  is  asked,  state  as  on  p.  1172.] 

[  Jurat. ~^.  [Signature.] 

FORM  No.  1817. 

Notice  (or  order  to  show  cause)  to  move  for  reference. 

[Title  and  recitals  (moving  the  court),  as  in  Form  815  or  818, 
stating  relief  thu^:]  referiing  this  action  to  a  referee  [or,  one  or 
more  referees  —  or,  to  K.  F.,  Esq.,  of  ],^  to  hear  and 

determine,  and  for  such  other  relief  as  may  be  just  [with  costs 
of  this  motion  to  abide  the  event]. 

[Date.]  [Signature  and  office  address  of], 

[Address]  To  ,  Attorney  for 

Attorney  for 

FORM  No.  1818. 
Stipulation  admitting  facts,  to  obviate  reference. 

[Title  of  court  and  cause.] 

It  is  hereby  admitted,  for  all  the  purposes  of  this  action  only, 
that  [state  character  of  admission,  as:]  that  the  plaintiff  ren- 
dered the  services  set  forth  in  the  schedule  annexed  to  the  com- 
plaint herein,  [excepting  items  numbered  in  said  schedule], 
but  the  defendant  does  not  admit  the  alleged  value  of  the  said 
services  or  of  any  item  thereof.® 

[Bate.]  [Signature  of  attorney.] 

Dreyer,   84  App.  Div.  247,  82   N.   Y.  require  examination  of  a  long  account 

Supp.    770;    Jordan  v.   Underbill,   71  (see  Whitaker  v.   Desfossc,  7  Bosw. 

App.    Div.   559,   76   N.   Y.   Supp.   95.  678);    altbough    tbe    order   may   be 

Otherwise  the  same  rules  as  to  refer-  granted   upon   an   affidavit  in  which 

ring  apply  in  both  species  of  actions.  such  facts  are  not  stated,  if  the  fact 

Blake  v.   Harrigan,    14   N.  Y.   Supp.  that  the  account  is  involved  appears 

603,  20  Civ.  Pro.  Rep.  424;  Nat.  Shoe,  expressly  by  the  pleadings.    Dean  c 

etc.,  Bank  v.  Baker,  148  N.  Y.  581.  Empire  State  Mut.  Ins.  Co.,  9  How. 

2  Welsh  V.  Darragh,  52  N.  Y.  590.  Pr.  69. 

SA  mere  possibility  that  a  long  ac-  5  It  is  not  essential  that  he  reside 

count  will  be  involved,  is  not  enough.  in   the  county.      O'Brien  v.  Catskill 

Thayer  v.  McNaughton,  117  N.  Y.  111.  Mountain  R.  R.  Co.,  32  Hun,  636. 

4  It  is  better  in  doubtful  eases  to  6  In  Hoff  v.  Reid  &  Co.,  110  App. 

state  thug  the  facts  which  sustain  the  Div.  95,  such  a  stipulation  was  held 

general  allegation  that  the  issue  will,  to  obviate  the  necessity  of  a  refer- 
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FORM  No.  1819. 
Affidavit  to  oppose  motion  for  leference.T 

[Formal  parts  as  in  Form  1816  to  the  *.] 

II.  That  deponent  has  fully  and  fairly  stated  the  case  in  this 
action  to  his  counsel  A.  T.,  who  resides  at  No.  street,  in 

the  city  of  ,  and  that  the  trial  of  the  issues  of  fact  in 

this  cause  will,  as  deponent  is  advised  by  said  counsel,  after 
such  statement,  and  verily  believes  \_state  objection  as  thus  or  in 
Forms  helow^,  require  the  decision  of  difficult  questions  of  law. 
That  [here  state,  unless  the  moving  affidavits  correctly  state  it, 
the  nature  of  the  issue,  as  in  Form  1816,  and  that]  the  follow- 
ing will  be  insisted  on  on  behalf  of  said  plaintiff  [here  briefly 
state  deponent's  points  of  law^'\.  And  deponent  is  informed 
and  believes  iiiat  the  defendant's  counsel  will  urge  [here  briefly 
state  his  anticipated  questions  of  law^'] ,  which  points,  as  deponent 
is  advised  by  his  said  counsel,  are  material  to  the  cause,  and  are 
difficult,  especially  in  their  application  to  the  facts  in  this  case. 

[Date.]  [Signature.] 

Forms  Nos.    1820-1822.— STATEjVIENTS   SUITABLE   TO   INSERT   FORE- 
GOING FORMS. 

FORM  No.  1820. 
Denial  that  account  is  involved. 

[Add  to  or  substitute  for  part  of  last  Form:]  II.  That  the 
issue  joined  herein  will  not  require  the  examination  of  a  long 
account  within  the  meaning  of  the  statute ;  that  all  of  the  goods 
referred  to  in  the  complaint  were  sold  at  one  time,  and  as  one 
transaction,  and  the  alleged  credit  is  a  payment  made  by  de- 
fendant at  said  time,  and  then  deducted  from  the  amoimt  to  be 
due  from  defendant  to  the  plaintiif ;  and  there  are  no  other  items 
of  charge  or  credit  involved  in  the  issues  herein. 

ence,  although  the  schedule  set  forth  ordered  on  a  counterclaim  which  in- 

services  in  flfty-six  different  matters,  volves  a  long  account.     Kindberg  v. 

by  an  attorney.     Two  items  were  ex-  Chapman,'  115  App.  Div.  154. 

cepted  from  the  admission  contained  8  Questions  of  admissibility  of  evi- 

in  the  stipulation.  dence  are  questions  of  law  within  the 

7  Where    counterclaims    are    inter-  rule.     Goodyear   v.    Brooks,   4   Robt. 

posed,  the  right  to  a  reference  in  the  682,  2  Abb.  Pr.   (N.  S.)  296. 

complaint  is   defeated.     Robinson   v.  9  Unless  apparent  on  the  face  of  the 

N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  55  N.  Y.  pleadings,  these  questions  should  be 

Super.  Ct.  152;  aff'd,  109  N.  Y.  658.  pointed  out  specifically  and  so  as  to 

If  the  cause  of  action  set  forth  in  show  their  real  difficulty,  as  well  as 

the  complaint   is   not   referable,   the  how  they  are  expected  to  arise.     Lee 

interposition  of  an  independent  coun-  Coal  Co.  t?.  Meeker,  43  Misc.  162,  88 

terolaim  cannot  make  it  so.     Steck  v.  N.  Y.  Supp.  190;  Hibbard  v.  Comm. 

Colorado  Fuel  &  Iron  Co.,  142  N.  Y.  All.  L.  Ins.  Co.,  4  Misc.  422,  24  N.  Y. 

236.    If,  however,  plaintiff's  cause  of  Supp.  332;  aff'd,  141  N.  Y.  549. 
action  is  admitted,  a  reference  will  be 


1918  Abbott's  practice  and  fobms. 


FORM  No.  1821. 
That  othei  issues  should  he  tried  before  the  account.io 

That  this  action  is  brought  by  the  plaintiff  as  administrator 
for  an  alleged  accounting  [claiming  such  as  administrator  of  J. 
E.  F.,  deceased,  who  in  his  lifetime  was  in  copartnership  with 
the  defendants]  ;  that  the  answer,  among  other  defenses,  sets  up 
a  joint  release  of  all  claims  of  the  plaintiff  against  the  defend- 
ants; that  no  reply  has  been  served  herein,  and  deponent  is  ad- 
vised that  this  issue  is  not  referable  until  the  validity  of  that 
release  has  been  passed  on  by  the  court ;  that  if  said  release  shall 
be  held  to  be  a  valid  release,  it  would  be  a  bar  to  any  accounting 
herein,  and  said  accounting  would  be  unnecessary. 

FORM  Wo.  1822. 
Where  fraud  is  set  up. 

That  this  action  is  brought  upon  an  [insurance  policy  alleged 
to  have  been  made  by  defendants:  and  that  the  only  items  of 
account  are  the  items  of  damage,  which  plaintiff  claims  he  has 
sustained  by  a  peril  insured  against].  And  that  the  defense  [or, 
one  of  the  defenses]  set  up  by  the  defendants  is  fraud  on  the 
part  of  the  plaintiff,  in  [Jiere  hriefly  disclose  W],  as  more  fully 
appears  by  reference  to  their  answer  herein.-'* 

FORM  No.  1823. 
Stipulation  agreeing  on  nomination  of  referee.i* 
{Title  of  court  and  cause.'\ 

Stipulated  that  in  ease  the  within  motion  be  granted,  the  refer- 
ence shall  be  to  E.  F.,  Esq.,  of  [counselor  at  law]. 

[Date.]  [Signatures  of  attorneys  or  of  parties.] 

10  From  an  unreported  case  in  compulsory  reference.  Clarke  V.  Can- 
which  an  order  granting  a'  reference  dee,  29  Hun,  139,  and  cases  cited; 
notwithstanding  this  affidavit  was  re-  Morrison  v.  Horrocks,  40  id.  428.  See, 
versed,  the  General  Term  holding  that  also,  note  98,  supra;  Morrison  «. 
the  issue  as  to  the  release  should  be  Van  Benthuysen,  103  N.  Y.  675;  Un- 
tried before  an  accounting  should  be  termeyer  v.  Beinhauer,  105  id.  521. 
ordered;  s.  p..  Rutty  v.  Person,  12  But  the  fact  that  fraud  of  defendant 
Abb.  N.  C.  352,  49  N.  Y.  Super.  Ct.  55.  is   alleged   in   the  complaint,  is  not 

11  This  is  an  answer  to  the  motion  always  an  answer.  Atocha  V,  Garcia, 
in  such  a  case.      Freeman  v.  Atlantic  15  Abb.  Pr.  303. 

Mut.  Ins.  Co.,  13  Abb.  Pr.  124.  12  Where  such  a  stipulation  is  made, 

If  the  foundation  of  the  action  and  it  may  be  stated  in  the  moving  aiB- 

the  substantial  issue  is  fraud,  the  fact  davits   that   no   party   is  an  infant, 

that  the   examination   of  a  long   ac-  See  Code  Civ.  Pro.,  §  1011. 
count  is  involved  does  not  justify  a 
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FORM  Ko.  1824. 
Oidei  on  motion  refetring  cause  to  hear  and  deteimine.is 

[Title. (court  order)  and  recitals,  according  to  motion;  see  Form 
820,  p.  1174] 

Oedeeed,  that  this  cause  and  all  the  issues^*  [of  law  and  fact] 
therein  are  hereby  referred  to  E.  F.,  Esq./°  of  ,  as  referee, 

to  hear  and  determine. 

[For  special  directions,  if  desired,  see  Forms  1825    to  1829.] 
Enter:   [signature  of  judge  by  initials  of  name  and  title.} 

FoBMS  Nos.  1825-1829.—  STATEMENTS  SUITABLE  TO  INSERT  IN  FOEE- 

GOING  FORM. 

FORM  No.  1825. 
To  speed  the  reference. 

The  hearing  may  be  brought  on  by  either  party  on  days' 

written  notice  to  the  other.^^ 

[The  referee  is  to  proceed  from  day  to  day,  unless  for  good 
cause  shown  he  shall  in  his  discretion  grant  an  adjournment  — 
may  add:  on  payment  of  the  costs  of  the  session  by  the  party 
applying  therefor.] 

FORM  Wo.  1826. 
Leave  to  sit  in  another  county .17 

That  for  the  convenience  of  witnesses  the  trial  of  this  action 
[or,  the  hearing  before  said  referee]  be  had  in  the  city  and 
county  of  [or,  that  the  said  referee  is  hereby  empowered 

to  sit  for  the  purpose  of  taking  testimony  in  the  county  of 

13  While  this  order  of  reference  is  referee  to  do  so.      Mundorff  v.  Mun 

an  essential  part  of  the  judgment  roll,  dorfT,  1  Hun,  41,  3  Supm.  Ct.  (T.  &  C.) 

the   affidavit   and    notice    of    motion  171. 

therefor  should  not  be  included  and  is  If  the  referee  resigns,  his  resigna- 

will    be    stricken     out     on     motion.  tion  should  be  presented  to  the  Special 

Schrader  v.  Fraenokel,  113  App.  Div.  Term,  and  a  motion  there  made  for 

395.  the    appointment    of    a    new    referee. 

"An  order  referring  "this  cause"  Brady  r.  Kennedy,  65  App.  Div.  190, 

iimounts  to  a,  reference  of  the  whole  72  N.  Y.  Supp.  507. 

issue.     Renouil  v.  Harris,  2   Sandf.  is  As   to    fixing   the    time    for    the 

641.  hearing  before  the  referee  in  a  way  to 

A  reference  of  the  whole  issue  in-  make  it  a  condition,  see  Parkhurst  «. 

dudes  the  taking  of  an  account  where  Berdell,  87  N.  Y.  145.     For  provision 

that  is  part  of  the  relief  to  be  had  against  delay  or  cessation  of  one  or 

on  the  finding  of   an   issue    for   the  more  of  the  referees  to  act,  see  Devlin 

plaintiff.    Crosbie  v.  Leary,  6  Bosw.  ('.  Mayor,  etc.,  of  New  York,  62  How. 

312.     But  if  the  referee  determines  Pr.   260. 

the  issues,  but  does  not  take  the  ac-  n  Supported  by  Pierce  t:  Voorhees, 

count,  the  court  may  appoint  another  3  How.  Pr.  111. 
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—  or,  in  any  county  in  this  State'^ —  and  may  add:  on  condition 
that  the  pay  the  expenses  of  the  said  referee  while  at- 

tending in  such  other  county]. 

FORM  No.  1827. 
Reservation  of  leave  to  amend. 

Either  party  is  to  be  at  liberty  to  amend  his  pleading  as  of 
course  at  any  time  at  least  days  before  the  day  noticed  for 

the  first  hearing  before  said  referee. 

FORM  No.  1828. 
To  take  accounting. 

And  if  an  accounting  be  necessary,  said  referee  shall  proceed 
to  take  and  state  the  same,  and  may  compel  the  production  of  the 
necessary  books  and  papers  as  fully  as  the  court  might  do,  and 
award  final  judgment  to  be  entered  in  his  report.^'' 

FORM  No.  1829. 
Direction  for  judgmeat  where  rule  or  statute  does  not  provide  for  it. 

Upon  filing  the  report  of  said  referee  with  the  clerk  of  the 
court,  judgment  may  be  entered  in  conformity  therewith  as  if 
said  cause  had  been  heard  before  the  court.^" 

FORM  No.  1830. 
Order  referring  the  cause,  without  motion. 

At  a  Special   [or.  Trial  Term,  etc.;  see 
Form  820,  p.  1174]. 
[Title  of  action.] 

This  cause  duly  coming  on  to  be  tried,  and  the  parties  and 
their  attorneys  appearing,  and  it  appearing  to  the  satisfaction  of 
the  court  that  the  trial  will  require  the  examination  of  a  long 
account,^^  and  does  not  involve  any  difficult  question  of  law : 
Oedeeed,  [as  in  preceding  Forms]. 

18  O'Brien  f.  Catskill  E.  R.  Co.,  32  all  the  power  of  the  court  in  this 
Ilun,  636.  respect;     and    so    I    understand   the 

19  The  court  may  grant  to  referee  to      practice  to  be. 

determine  an  action  against  a  trustee  20  Sustained  by  Belmont  i'.  Wash- 

for  an  account,  power  to  compel  pro-  ington   &  Georgetown  E.  R.  Co.,  13 

duction  of  books  and  papers.      Fraser  Wash.  L.  Rep.  82 ;  Austin  v.  Rawdon, 

V.  Phelps,  4  Sandf.  682.      It  was  also  42  N.  Y.  155.    Unnecessary  in  actions 

held  in  that  case  that  unless  they  do  under   the  New  York   Code, 

so  he  has  not  that  power,  but  applioa-  2i  This  fact  must  appear  beyond  a 

tion  must  be  made  to  the  court.     The  mere  possibility.     Cassidy  v.  McFar- 

better  opinion  now  is  that  a  referee  land,  139  N.  Y.  201. 
to  hear  and  determine  the  issues  has 


TEIAL,    ETC. VI.    BY   EEFEEEE  ;    OKDEEING   KEFEKENCE.       1921 

II.     REFERENCE   BY   CONSENT. 

FORM  No.  1831. 

Stipulation  to  refer  cause  to  hear  and  determine  issues  (short  Form).22 

ITitle  of  court  and  action.] 

Stipulated  that^^  this  cause  and  the  issues  of  [law  and]  fact 
therein  be  referred  to  E.  F.,  Esq.,  of  [counselor  at  law], 

as  sole  referee  [or,  to  a  referee  to  be  appointed  by  the  court],  to 
hear  and  determine.'^* 

[7/  desired  to  restrict  reference  to  the  person  named,  add:] 
If  said  R.  F.  refuses  to  serve  \_or,  a  new  trial  of  the  action  is 
granted  after  trial  before  him]   another  referee  shall  not  be  ap- 


22  Not  suitable  in  divorce,  nor  in  an 
action  for  dissolution  of  a  corpora- 
tion, or  to  appoint  a  receiver,  or  have 
•distribution  of  its  property,  unless  the 
attorney-general  sues  (as  to  fore- 
closure against  a  corporation,  see 
p.  1007),  nor  in  an  action  where  a 
•defendant  to  be  affected  by  the  result 
is  an  infant.  N.  Y.  Code  Civ.  Pro., 
§  1012.  For  Form  suitable  for  those 
•cases,  see  No.  1824. 

The  consent  ought  to  be  in  writing, 
and  filed ;  or,  if  oral,  it  must  be  made 
in  open  court  and  entered  in  the  min- 
utes; but  in  some  cases  proceeding 
without  this  is  a  waiver,  even  after 
objection  is  made  to  granting  the  ref- 
erence. See  Baird  v.  Mayor,  etc.,  of 
New  York,  74  N.  Y.  382,  and  cases 
cited. 

33  May  also  specifically  waive  trial 
by  jury,  by  inserting  "  trial  by  jury 
is  waived,  and ."      See  Form  1728. 

If  desired  to  restrict  the  reference 
to  a  trial  of  issues  already  joined, 
say:  "The  issues  heretofore  joined 
in  this  cause."  Whether  this  would 
preclude  the  referee  from  exercising 
his  statutory  power  to  amend  the 
pleadings  as  to  those  issues  query. 

24 The  word  "determine,"  though 
■appropriate  and  usual,  is  not  essen- 
tial; and  order  referring  "  the  cause 
and  all  the  issues  to  hear  the  same 
and  report  to  this  court,"  is  construed 
as  equivalent  to  an  order  to  hear  and 
decide.  MeCIeary  v.  MeCleary,  30 
Hun,  154. 

Under  this  stipulation,  as  regu- 
lated by  N.  Y.  Code  Civ.  Pro.,  §  1011, 
the  waiver  of  trial  by  jury  and  stipu- 
lation for  trial  by  referee  stands,  even 
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though  the  referee  agrfeed  or  refused 
to  serve,  or  though,  after  he  has 
served,  a  new  trial  be  ordered  for  his 
error;  and  the  eoui't,  unless  in  its  dis- 
cretion it  vacates  the  order  (Park- 
hurst  V.  Berdell,  87  N.  Y.  145),  will 
appoint  a  new  referee  on  motion  of 
either  party,  ilay  v.  Moore,  24  Hun, 
351;  Marsh  v.  Brown,  57  N.  H.  173. 
But  it  is  otherwise  at  common  law; 
and  is  still  otherwise  where  the  ref- 
eree does  not  refuse,  but  dies.  Devlin 
V.  Mayor,  62  How.  Pr.  163,  11  Wkly. 
Dig.  116.  Compare  Strong  v.  Willey, 
104  U.  S.  512;  Marsh  v.  Brown,  57 
N.  H.  173;  Grant  v.  Reese,  82  N.  C. 
72;  Mundorff  v.  Mundorff,  3  Supm. 
Ct.  (T.  &  C.)  171,  1  Hun,  41;  s.  p., 
Caruth  Byrnes  Co.  v.  Wolter,  91  Mo. 
484,  8  West.  Kep.  591. 

Under  N.  Y.  Code  Civ.  Pro.,  §  1011, 
the  clerk  must  enter  an  order  of 
course  where  the  stipulation  names 
the  referee,  and  therefore  express  eon- 
sent  to  the  entry  of  an  order  is  not 
necessary. 

Under  N.  Y.  Code  Civ.  Pro.,  §§  1018, 
etc.,  Vi'hich  provide  for  judgment  on 
the  report,  no  mention  of  entry  of 
judgment  is  necessary.  See  Form  No. 
1833. 

An  attorney  has  implied  power  to 
bind  his  client  by  consent  to  a  refer- 
ence, even  though  of  all  the  issues  in 
the  cause,  and  even  though  the  client 
be  a  corporation.  Alexandria  Canal 
Co.  V.  Swann,  5  How.  U.  S.  83;  Tif- 
fany V.  Lord,  40  How.  Pr.  481. 

A  consent  signed  by  counsel  will  be 
sustained  where  it  appears  that  the 
attorney  had  notice  of  it  and  made  no 
objection  below.    Id. 
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pointed  terein   [except  upon  further  stipulation  of  the  parties 
hereto.^^]  [^Signatures  of  attorneys.Y^ 

[Date.]  [Or  sigriaiures  of  parties,  with  acknowledg- 

ment or  proof;  see  Form  822,  p.  1176.] 

FoBMs  Nos.  1832-1835.— STATEMENTS  SUITABLE  TO  INSERT  IN  FORE- 
GOING FORM. 

FORM  No.  1833. 
To  secure  substitution  in  case  of  death  or  other  incapacity. 

In  case  said  referee  fails  to  serve,  for  any  cause,  another  referee 
shall  be  appointed  by  the  court  on  motion  of  either  party, 

FORM  No.  1833. 
Power  to  enter  judgment  where  statute  does  not  give  it. 

And  that  upon  filing  his  report  judgment  may  be  entered  by 
the  clerk  in  conformity  therewith  without  further  notice.^^ 

FORM  No.  1834. 
To  authorize  entry  of  order  where  statute  does  not.M 

Either  party  may  enter  an  order  to  the  foregoing  effect  without 
further  notice. 

FORM  No.  1835. 
Where  stipulation  is  given  in  compliance  with  a  conditional  order. 

[Commence:']   Pursuant  to  the  foregoing  order  [or,  an  order 
herein  entered  the  day  of  ,  19     ],  it  is  hereby  stip- 

ulated [continuing  as  in  Form  1831,  from  the  beginning,  except 
that  if  the  referee  is  not  agreed  on,  say:  a  referee  to  be  appointed 
by  the  court,  and  add  at  end  any  further  element  of  the  condition, 
as  for  instance:]  the  trial  to  proceed  on  days'  notice. 

25  otherwise  the  court  must  appoint      proceeding   itself,   the   client's   signa- 
another  referee.     §   1011.     Resigning      ture  may  be  added. 

after  having  entered  upon  the  refer-  27  This  is  sufficient  authority.  Bowie 

ence  is  a  refusal  within  the  section.  v.  Borland,  68  Cal.  233,  9  Pac.  Rep. 

Brooklyn  Heights  R.  R.  Co.  v.  Brook-  79;  s.  p.,  Heckers  v.  Fowler,  2  Wall, 

lyn  City  R.  R.  Co.,  105  App.  Div.  88,  123,  127.    But  is  not  necessary  where, 

93  N.  Y.   Supp.  849.  as  in  New  York,  the  statute  so  pro- 

26  By  N.  Y.  Code  Civ.  Pro.,  §  1011,  vides. 

signature  by  attorney  is  required.     If  28  Not  needed  in  New  York.     See 

the  attorney  desires  the  sanction  of      Vol.  I,  p.  211. 
his  client's  signature  to  appear  in  the 
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FORM  No.  1836. 
Older  referring  cause,  by  consent.29 

[Name  of]  Court  [or  if  a  court  order^^]  At  a  Special  Term  [etc., 

as  in  Form  820,  p.  1174]. 
[Title  of  cau^e.] 

On  reading  and  filing  tlie  annexed  consent  [or  where  the  con- 
sent is  given  at  the  trial :  This  cause  having  regularly  come  on  for 
trial,  and  the  parties  appearing^^  and  having  duly  consented  to 
have  the  same  referred,^^  now,  on  motion  of  A.  T.,  for  plaiptiff 
[or,  defendant]  : 

Okdeked,  that-  *  this  cause  and  the  issues  of  law  and  fact 
herein  are  hereby  referred  to  ,^^  of  [counselor  at 

law],  as  sole  referee  [or  to  —  names  of  three  —  as  referees], 
to  hear  and  determine  [add  special  clauses,  if  any,  as  in 
stipvlation'] . 

[Authentication  hy  cleric,  or  as  in  Form  818,  p.  1173. J 
SECTION  II. 

BEINGING  on  ;    AND  THE  HEAEINQ.34 


FOEMS. 

1837.  Notice  of  trial  before  referee.  1842. 

1838.  Oath  of  referee. 

1839.  Entry  as  to  oath,   in  referee's 

minutes.  1843, 

1840.  Stipulation  as  to  compensation. 

1841.  Bequests  to  find.  1844, 


Order  reopening  hearing,  after 
final  submission,  to  take  fur- 
ther testimony. 

Notice  to  terminate  reference 
for  delay  to  report. 

Affidavit  upon  motion  to  vacate 
proceedings  after  notice  to 
terminate. 


23  An  order  is  necessary.  But  where 
the  case,  being  reached  for  trial,  is 
referred  by  consent,  the  entry  of  the 
direction  in  the  clerk's  minutes  is 
sufficient  without  a  formal  order 
signed  by  the  judge.  Gerity  v.  Seeger, 
etc.,  Co.,  163  N.  Y.  119.  A  judge's 
indorsement  on  the  calendar  for  the 
term  is  not  enough.  Bonner  v.  Mc- 
Phail,  31  Barb.  106. 

™It  is  the  better  practice  in  all 
cases  to  take  an  order  of  court,  so  as 
to  put  beyond  doubt  the  power  of  the 
referee  to  punish  for  contempt.  See 
N.  Y.  Code  Civ.  Pro.,  §  2272.  If  the 
referee  is  not  named  by  the  stipula- 
tion, the  clerk  cannot,  under  the  New 
jork  statute,  enter  the  order  without 
direction  of  court  or  judge. 


31  Only  the  parties  appearing  need 
consent.  Schwarz  v.  Livingston,  18 
N.  Y.  Supp.  879. 

32  No  written  consent  is  necessary. 
Lennon  v.  Smith,  18  N.  Y.  Supp.  213, 
22  Civ.  Pro.  Eep.  22. 

33  An  order  on  consent  which  names 
the  referee  cannot  refer  the  cause  to 
any  other  than  the  referee  named  in 
the  consent.  Any  substitution  must 
be  by  consent  also.  Haner  v.  Bliss, 
7  How.  Pr.  246;  Billings  v.  Vander- 
breck,  15  id.  295. 

34  The  referee  should  be  given  a  cer- 
tified copy  of  the  order  before  taking 
any  step  in  the  reference.  Gerity  v. 
Seeger,  etc.,  Co.,  163  N.  Y.  119. 
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FORM  No.  1837. 
Notice  of  trial  before  referee. 

ITitle  of  court  and  cause.] 

Please  take  notice,  that  this  cause  will  be  brought  to  trial 
before  K.  P.,  Esq.,  the  referee,  at  [his  office],  ISTo.  ,  in  the 

city  of  ,  on  the  day  of  ,  19     ,  at  o'clock 

in  the  noon. 

[Date.]  [Signature  and  office  address  of], 

[Address]  To  ,  Attorney  for 

Attorney  for 

FORM  No.  1838. 
Oath  of  referee.35 

[Title  of  court  and  cOMse.] 
[Venue.] 

R.  F.,  the  referee  appointed  herein,  by  order  entered  the 
day  of  ,  19     ,  being  duly  sworn,  says,  that  he  will  faith- 

fully and  fairly  *  try  the  issues  [if  any  special  questions  besides 
the  issues  arising  on  the  pleadings  are  referred,  add:  and  f  deter- 
mine the  questions  referred  to  him]  and  make  a  just  and  true 
report  according  to  the  best  of  his  understanding. 

[.Jurat.]  [Signature.] 

FORM  No.  1839. 

Entry  as  to  oath,  in  referee's  minutes. 

[Oath  annexed.]  The  referee  announced  that  he  had  taken 
the  usual  oath,  before  M.  'N.  [notary  public]. 

[Waiver  of  oath.^^]  All  the  parties  whose  interests  could 
be   affected   by  the  result  of  this   reference  being  of  age  and 


35  At  coin m  on  law,  that  is  to  say, 
in  the  absence  of  statute  or  rule  of 
court,  an  oath  is  not  required.  Thomp- 
son u.  Smith,  2  Bond,  320.  It  is  re- 
quired by  N.  Y.  Code  Civ.  Pro.,  in 
references  under  sections  1011-1016, 
which  requirement,  however,  has  been 
held  not  to  apply  to  a  reference  to 
compute  amount  due  on  failure  to  an- 
swer. MoGowan  v.  Newman,  4  Abb. 
N.  C.  80.  Contra,  Exchange  F.  Ins. 
Co.  V.  Early,  4  Abb.  N.  C.  78. 

A  party  sui  juris  by  appearing  and 
going  on  with  the  reference,  without 
objection,  waives  the  omission.  New- 
comb  V.  Wood,  97  U.  S.  581;  Nason 
».  Ludington,  8  Daly,  149,  aflf'g  55 
How.  Pr.  342.  But  it  is  the  better 
practice  in   cases  of  waiver  to   have 


the  referee  enter  the  waiver  in  min- 
utes. Browning  v.  Marvin,  5  Abb. 
N.  C.  285  (holding  that  even  attend- 
ing and  refusing  for  another  reason  to 
go  on,  does  not  waive  the  objection 
unless  a  waiver  is  so  entered) . 

The  oath  should  not  be  taken  before 
an  attorney  for  a  party.  Katt  v.  Ger- 
mania  F.  Ins.  Co.,  26  Hun,  429.  See, 
also.  Vol.  I,  p.  12. 

The  presumption  is  that  the  referee 
took  the  necessary  oath,  if  the  records 
are  silent  on  the  matter.  Hatfield  v. 
Malcolm,  71  Hun,  51,  24  N.  Y.  Supp. 
596. 

36  See  Browning  v.  Marvin,  5  Abb. 
N.  C.  285;  Nason  v.  Ludington,  » 
Daly,  149. 
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present    in    person    or    by    attorney,  they  expressly  waived  the 
Teferee's  oath. 

FORM  No.  1840. 
Stipuladon  as  to  compensation,  in  referee's  minutes. 

It  is  stipulated  between  the  parties  hereto  that  the  referee's 
compensation  shall  be  at  the  rate  of  [name  the  sum'].^'^ 

FORM  No.  1841. 
Requests  to  £nd. 

[As  in  Form  1Y47.] 

FORM  No.  1842. 
Order  re-opening  cause  after  submission,  so  as  to  take  further  testimony.38 

[Adapt  from,  Form  1745. J 

FORM  No.  1843. 
Notice  to  terminate  reference  for  delay  to  report.39 

[Title  of  court  and  cause.'] 

Please  take  notice,  that  the   [defendant]  in  this  action  elects 
to  end  the  reference  therein.*" 

[Bate.]  '[Signature  and  offi-ce  address  of], 

Attorney  for 

[Address  to  and  serve  upon  adverse  attorney  and  referee.] 

37  A   stipulation    thai  the   leferee  xMf  discretion  to  deny  motion.     Gott- 

"may  charge  such  fees  as  he  deems  leib   v.  Dole,    109  App.   Div.   583,   96 

proper,"  or  "  may  charge  and  be  paid  N.  Y.    Supp.    329.     Cannot   be   done 

a  reasonable  compensation  for  his  ser-  after    report    filed,    nor    can    Special 

vices,"  fails  to  fix  tlifi  rate  of  compen-  Term  send  back  the  report.  McCxeady 

sation,  and  is  ineffective.      Griggs  v.  v.  Farmers'  Loan  &  T.  Co.,  79  Hun, 

Day,  135  N.  Y.  469;  N.  Y.  Mut.  Sav.,  241,  29  N.  Y.  Supp.  361. 
etc.,  Assoc.  V.  Westch.  F.  Ins.  Co.,  98  39  Under    N.    Y.    Code    Civ.    Pro., 

App.  Div.  285,  90  N.  Y.  Supp.  710.  §  1019.     Does  not  apply  to  references 

The  wording  of  the  stipulation  will  in     special     proceedings.       Doyle     v. 

control,  in  the  absence  of  proof  by  Mayor,  26  Misc.  61,  56  N.  Y.  Supp. 

afBdavit  as  to  a  different  understand-  441. 

ing  of  the  parties.    See  Wolff  v.  Horn,  Sustained   by    Gregory   v.    Cryder, 

9  Misc.  100,  29  N.  Y.  Supp.  75.  10  Abb.  Pr.    (N.  S.)   289.     See,  also, 

Request  by  referee  that  parties  con-  Little  v.  Lynch,  99  N.  Y.  112;  rev'g 

sent  to  fix  his  fees  at  a  sum  larger  34  Hun,  396;  Dwyer  v.  Hoffman,  39 

than  statutory  rate  held  ground  for  Hun,  360. 

his  removal.     Smith  v.  Dunn,  94  App.  An  oral  agreement  of  tTie  attorneys, 

Div.  429,  88  N.  Y.  Supp.  58.  if  made  before  the  referee  at  a  heaie- 

33  The    referee     has     discretionary  ing  and  entered  in  the  referee's  min- 

power  so  to  do  before  report  filed  or  utes,  is  effective  to  extend  the  time, 

delivered.     Wright   v.    Reusens,    133  Sproull    v.    Star    Co.,  -45    App.    Div. 

N.  Y.  298.    Even  though  he  has  given  575,  61  N.  Y.  'Supp.  404,  "7  Anno.  Cas. 

an  opinion,  hut  has  not  made  Ms  re-  172.      Otherwise    not.      Patterson    v. 

port.    Decker  v.  O'Brien,  13  Misc.  94,  Knapp,  83  Hun,  492,  32  N.  Y.  Supp. 

M  N.  Y.  Supp.   81.     And  in  a  case  32,  24,  Civ.  Pro.  Rep.  251, 
where  excusable  mistake  is  shown  for  40  Where  a   referee's   report   is   in- 

not  offering  testimony,  it  is  an  abuse  valid  because  failing  to  comply  with 
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FORM  No.  1844. 
AiBdavit   to   move   to    vacate  proceedings   taken   after   notice  terminating 

reference.*! 
l^TUle  of  court  and  action.] 
{Venue.'] 
T.  Z.,  being  duly  sworn,  says: 

I.  That  he  is  the  attorney  of  the  defendant  herein. 

II.  That  the  issues  in  this  action  were  by  an  order  duly 
entered  the  day  of  ,  19  ,  referred  to  E.  F.,  Esq., 
of  ,  as  sole  referee,  to  hear  and  determine,  and  that 
thereupon  the  trial  of  said  issues  proceeded  before  him  from  time 
to  time  until  the  day  of  ,  19  ?  and  on  that  day  the 
said  action  was  finally  submitted  to  him.*^ 

III.  That  up  to  and  including  the  day  of  last, 
no  report  had  been  delivered  or  filed  by  the  said  referee  upon 
the  issues  so  referred  to  him,  and  that  on  the  day  last  aforesaid 
deponent  served  on  the  plaintiff's  attorney  [and  on  said  referee] 
a  notice,  of  which  the  annexed  is  a  copy,  as  appears  by  the  an- 
nexed affidavit  of  0.  D. 

\_State  what  further  proceedings  have  heen  taken,  if  any,  as 

thus:]    IV.  That  on  the  day  of  last,  plaintiff  filed 

in  the  office  of  the  clerk  of  this  court  a  paper  purporting  to  be  a 

copy  of  an  alleged  report  of  the  said  referee,  bearing  date  the 

day  of  ,  19      « 

V.  That  the  time  limited  by  law  for  the  making  and  delivery 
of  the  said  report  has  not  been  extended  or  enlarged  by  any  order 
of  the  court   [made  prior  to  ],  nor  by  any  stipulation 

of  the  parties  or  their  attorneys. 

[7/  order  to  show  cause  is  asked,  state  as  on  p.  1172. J 
[Date.]  [Signature.] 

the  requirements  of  §  1022,  aa  to  sep-  42  As  to  oral  extensions,  see  Ballou 

arately   stating  the   facts   found  and  v.   Parsons,   55   N.   Y.   673;   aff'g  67 

the  conclusions  of  law,  the  unsuccess-  Barb.   19. 

ful  party  may,  after  the  expiration  of  43  If  the  report  is  invalid  for  non- 

the   sixty   days,   serve   the   notice   of  compliance    with    statutory    require- 

termination.     Lederer  v.  Lederer,  108  ments,  the  reference  must  be  vacated 

App.  Div.  228,  95  N.  Y.  Supp.  623.  upon  notice  served  of  election  to  ter- 

41  Sustained  in  Gregory  v.  Cryder,  minate.    Lederer  v.  Lederer,  108  App. 

10  Abb.  Pr.   (N.  S.)  289.  Div.  228,  95  N..Y.  Supp.  623. 
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SECTION  III. 
Eepobt,    Costs,    Judgment,    and   New   Tbial. 

FOEMS. 


1845.  Eeport  of  referee  to  hear  and 
determine. 

1846-1860.  Recitals  suitable  to  insert 
in  foregoing  Form. 

1831.  Certificate  by  referee  to  sup- 
port motion  for  allowance. 


1852.  Notice    of    filing    of    referee's 
report. 

1853.  Judgment     on     the     report     of 
referee. 

1854.  Motion  to   set   aside   judgment 
upon  report. 

1855.  Motion  for  further  findings,  etc. 

FORM  No.  1845. 

Report  of  referee  to  hear  and  determine  (containing  findings  and  direction 

for  judgment).** 

[Title  of  court  and  action.] 
To  the  [Supreme]  Court  of  [the  State  of  ISTew  York]  : 
Pursuant   to    an   order   of   this   court   entered   herein   on  the 
day  of  ,  19     ,  referring  it  to  me  to   [very  briefly 

indicate  the  directions,  as  thus:]  hear  and  determine  the  issues 
in  this  action,  I,  the  undersigned,  as  referee,  report  that  I  first 
took  the  oath  prescrihed  hy  law  which  is  hereto  annexed,  and 
having  heard  the  allegations  and  evidence  of  the  parties  [for  other 
recitais,  if  desired,  see  Forms  1846-1850  (below)  ;  and  continue 
as  in  Form  1748  from  the  *  to  the  end.^l 

[Signature  of], 

Referee. 


44  The  report  must  show  that  the 
referee  to  hear  and  determine  has 
decided  the  issues  and  has  found  in 
the  way  indicated;,  and  his  findings 
and  conclusions  must  be  shown  to  be 
such,  and  separately  stated  and  num- 
bered. Lederer  v.  Lederer,  108  App. 
Div.  228,  95  N.  Y.  Supp.  623. 

*5The  report  should  specify  the 
■facts  distinctly  and  positively;  Brad- 
ley V.  McLaughlin,  8  Hun,  545; 
Mason  Lumber  Co.  v.  Buchtel,  101 
U.  S.  633.  The  findings  can  only  be 
based  on  the  evidence  adduced.  A 
finding  stated  to  be  based  "  partly  on 
the  referee's  knowledge  and  experi- 
ence "  is  erroneous.  Radway  v.  Duffy, 
79  App.  Div.  116,  80  N.  Y.  Supp.  334. 
For  other  notes  to  this  Form,  see 
Form  1748. 

He  should  pass  on  the  question  of 
costs  if  the  action  is  one  in  which 
they  are  discretionary.  First  Nat. 
Bank  v.  Levy,  41  Hun,  461. 

If  the   referee    should    neglect    to 


direct  the  form  of  judgment,  the 
Special  Term  can  settle  it  on  motion. 
The  clerk  can  only  enter  it  when  its 
form  is  directed  in  the  report.  Marcas 
V.  Leony,  22  Abb.  N.  C.  1,  50  Hun, 
178,  2  N.  Y.  Supp.  831. 

The  power  of  the  referee  to  award 
costs  is  co-extensive  with  the  general 
equity  power  of  the  court,  but  is  not 
understood  to  extend  to  the  statutory 
powers  to  award  costs  against  an 
executor,  administrator,  etc.,  whether 
to  be  paid  personally  or  out  of  the 
assets,  to  grant  an  allowance,  etc.  In 
respect  to  those  he  may  certify  the 
facts.     See  Forms  1676-1681. 

After  the  report  has  been  made  and 
delivered,  there  is  no  power,  either  in 
referee  or  Special  Term,  to  permit  its 
alteration  in  any  matter  of  substance. 
Union  Bag,  etc.,  Co.  v.  Allen  Bros. 
Co.,  94  App.  Div.  595,  88  N.  Y.  Supp. 
368;  Shrady  v.  Van  Kirk,  77  App. 
Div.  261,  79  N.  Y.  Supp.  79,  33  Civ. 
Pro.  Rep.  168. 
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FoEMS   Nos.    1846-1850.— RECITALS   SUITABLE   TO   BE   INSERTED  IN 

FOREGOING  FORM. 

FORM  No.  1846. 
If  any  party  was  in  default. 

[Notice  hy  attorney :']^'^  That  plaintiff's  counsel  produced  notice 
of  trial  and  proof  of  due  service  thereof  upon  the  attorney  for 
Y.  Z. 

FORM  No.  1847. 
The  same. 

[Notice  hy  referee's  summons  :Y^  That  I  issued  my 
summons  to  the  attorney  of  the  adult  defendants  and 
the  attorney  of  the  guardian  ad  litem  of  the  infant  de- 
fendant to  attend  upon  the  said  reference,  which  was  duly  served 
upon  the  said  parties,  as  appears  from  a  copy  of  said  summons 
hereto  attached  marked  Schedule  A,  with  admission  of  service 
indorsed  thereon. 

FORM  No.  1848. 
Appearances. 

That  I  was  attended  by  A.  T.,  of  counsel  for  the  plaintiff,  and 

by  T.  Z.,  of  counsel  for  the  defendant  Y.  Z. 

I 

FORM  No.  1849. 
Leave  to  amend.*7 

That  during  the  trial  counsel  for  plaintiff  moved  to  amend 
the  complaint  [stating  how~\,  and  I  thereupon  ordered  the  com- 
plaint to  be  amended  accordingly. 

FORM  No.  1850. 
Motion  to  dismiss.48 

That-  the  defendant  moved  to  dismiss  the  complaint  [state 
grounds^,  vfhieh  motion  I  denied,  and  defendant  excepted. 

46  Notice  is  presumed  to  have  been  437,  as  explained  in  Matthews  v.  Del. 

given  even  without  such  recitals,  so  &  Hud.  Canal  Co.,  20  Hun,  427,  437. 

far   as   to  cast  the  burden  upon  the  «  Coflan  v.  Reynolds,  37  N.  Y.  640 

other  party  to  move.     Lutz  v.  Linthi-  (dismissal    for   insuflSciency  of   com- 

.<sum,   8   Pet.   165,   168.     A  recital  of  plaint)  ;  Morange  v.  Meigs,  54  N.  Y. 

having   given   reasonable   notice   held  207;  Salter  v.  Malcolm,  1  Duer,  596; 

sufficient  in  the  absence  of  any  evi-  N.  Y.  Gen.  Rules  No.  30   (dismissal 

denee  to  the  contrary.     State  v.  Mc-  for  non-appearance)  ;  Peyser  t.  Wendt, 

Intyre,  53  Me.  214.  87  N.  Y.  322  (dismissal  for  refusal  to 

«  Smith  V.   Bodine,   74  N.   Y.   30;  bring  in  necessary  party);  Van  Der- 

Stevens  v.  Mayor,  etc.,  of  New  York,  lip  v.  Keyser,  68  N.  Y.  443;  Seofield 

84  id.  296;  Bockes  v.  Lansing,  74  id.  v.   Hernandez,  47  N.  Y.  313;  Ayles- 
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FORM  No.  1851. 
Certificate  by  referee  to  support  motion  for  aUowance.^ 

[Title  of  court  and  action.] 

I  certify,  that  in  my  opinion  this  is  a  difficult  and  extraordinary 
case  [if  so,  may  add],  and  that  the  trial  involved  difficult,  com- 
plicated and  important  questions  of  law  and  fact  [may  state 
details'],  and  that  I  am  of  the  opinion  that  an  allowance  ought 
to  be  made  to  the  successful  party,  in  addition  to  costs. 

[Date.]  [Signature  of],  Referee. 

[Other  proceedings  as  to  costs,  as  in  case  of  trial  by  jury. 
Forms  1675-1696.] 

FORM  No.  1852. 

Notice  of  filing  referee's  report. 
[Adapt  from  Form  No.  1749.] 

FORM  No.  1853. 
.  Judgment  on  the  report  of  a  referee. 
[Title  of  court  and  action.'^"] 

This  action  having  been  referred  by  an  order  duly  made  and 
entered  herein  the         day  of  ,19      [if  on  consent,  add: 

upon  the  -written  consent  duly  filed  of  all  the  parties  —  or,  upon 
the  oral  consent  of  all  parties  given  in  open  court  and  duly 
entered  in  the  minutes],  to  K.  F.,  Esq.,  to  hear  and  determine 
the  whole  issues  herein,  and  after  trial  had  on  due  notice  to  all  the 
parties,  said  referee  having  on  the         day  of  ,   19     , 

duly  made  and  filed  his  report  herein,  stating  the  findings  of  fact 
herein  and  conclusions  of  law  thereon  and  directing  judgment  as 
hereinafter    stated,     and    the  costs    having    been    duly 

adjusted  at  dollars;  Now,   on  motion  of  A.   T.,   attorney 

for  : 

worth  V.  St.  John,  25  Hun,  156   (dis-  difTereut    judgment   upon   the   report 

missal  for  insuiBciency  of  evidence).  (Union  Bag,  etc.,  Co.  v.  Allen  Bros. 

U  a  case  is  made,  this  motion   and  Co.,  supra;  Schroeter  v.  Schroeter,  2.3 

the  ruling  will  appear  there.     Pritch-  Hun,  230 ;    Schweizer  v.   Raymond,  6 

ard  1-.  Hirt,  39  Hun,  378.  Abb.  N.  C.  378).     If  the  referee  fails 

*9For    other    motion    papers,    see  to  direct  the  form  of  judgment  in  his 

Form  1684.  report,   the   Special   Term   has  power 

'"Tlw  directions  in  the  report  are  to   settle   it   in   accordance   with   the 

a  sufficient  sanction  to  the  clerk   to  report,   but  the   referee  has  no   such 

eater  judgment  accordingly,  with  the  power.     Union  Bag,  etc.,  Co.,  v.  Allen 

same  caption   and    conclusion    as    if  Bros.  Co.,  supra;  Vagen  v.  Birngru- 

directed  in  open  court.     Union  Bag,  ber,  9  K.  Y.  St.  Rep.  729. 

etc.,  Co.  V.  Allen  Bros.  Co.,  94  App.  The  remedy  for  an  omission  from 

Div.  595,  88  N.  Y.  Supp.  368;   Han-  the  judgment,  as  settled  and  entered, 

cock  0. -Hancock,  22  N.  Y.  568;  N.  Y.  is  by  motion  to  the  Special  Term  to 

Code  Giv.  Pro.,  §  1228 ;  Terpenning  v.  amend  it,  specifying  the  omissions  in 

Jolton,  9  Colo.  306,  12  Pac.  Rep.  189.  the  notice  of  motion.    Id. 
■iBe   Special   Term    cannot    direct    a 
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It  is  adjudged  [etc.  For  other  recitals  see  Forms  Nos.  1704 
to  1719,  and  substance  of  adjudication  as  in  judgment  after  trial 
by  jury  or  by  the  court;  see  Forms  Nos.  1721  to  1723]. 

[Notice  of  exceptions,  as  in  Form  No.  1750 ;  Notice  of  filing 
exceptions.  Form  No.  1751 ;  Order  for  time  to  make  case.  Form 
No.  1660;  Motion  for  leave  to  file  exceptions  and  make  case  nunc 
pro  tunc,  as  in  Forms  Nos.  1752,  1753;.  Case,  settlement,  etc., 
as  in  trial  by  judge,  see  Forms  1755,  etc.;  Motion/  for  new  trial 
for  surprise,  newly-discovered  evidence,  etc.,  adapt  from  Forms 
for  like  motion  after  trial  by  jury,  pp.  1805,  etc.'] 

FORM  No.  1854. 
Motion  to  set  aside  judgment  upon  report.si 

[The  object  of  the  motion  or  order  may  be  stated  thus:'\  that 
the  judgment  entered  upon  the  report  of  K.  F.,  the  referee  herein, 
filed  herein  the  day  of  ,   19     ,  be  set  aside   [for 

irregularity  in  this,  that  —  specifying  grounds'] ;  and  that  it  be 
referred  back  to  him  to  make  a  further  or  amended  report  wherein 
he  shall  find  [state  upon  what  points']  [or,  and  that  a  new  trial 
be  had  before  the  same  referee,  with  costs,  etc.,  to  the  , 

to  abide  the  event  of  the  action  —  or,  and  that  the  order  of  refer- 
ence entered  the  day  of  ,  19  ,  be  set  aside,  and 
that  the  action  proceed  as  if  no  reference  had  been  ordered  —  or, 
agreed  on  —  or,  and  that  a  new  trial  be  had  and  it  be  referred 
to  another  referee  to  hear  and  determine  the  whole  issues  in  this 
action,  with  costs — etc.]. 

FORM  No.  1855. 
Motion  to  send  case  back  to  referee,  and  for  further  findings,52  with  extension 
of  time  to  make  case. 

[The  object  may  te  stated  thus:]  an  order  sending  the  case 
herein  back  to  R.  F.,  Esq.,  the  referee  herein  [specify  the  object 
desired,  as:]  and  directing  said  referee  to  pass  specifically  upon 
the  [plaintiff's]  requests  to  find.^^  [And  that  the  plaintiff's  time 
to  make  a  case  herein  be  extended  until  ten  days  after  the  decision 
of  this  motion.] 

51  See  Van  Slyke  v.  Hyatt,  46  N.  Y.  If  the  application  is  based  upon  an 

259;   Barton  v.   Herman,   8  Abb.  Pr.  alleged  inadvertent  omission  or  error 

(N.  S.)   399,  3  Daly,  320;  Leonard  v.  by  the  referee,  move  upon  the  referee's 

Mulry,  93  N.  Y.  392 ;  Carroll  v.  Lup-  affidavit.      See   Deagan   V.   King,   83 

kins,  29  Hun,  17;  Burrows  v.  Dickin-  App.  Div.  428,  82  N.  Y.  Supp.  422. 
son,    35   id.    492;    Sehweizer   v.   Ray-  62  See  note  45  to  Form  1845. 

mend,  6  Abb.  N.  C.  378.  See  Bigler  v.  Pinkney,  80  N.  Y.  630; 

If  a  case  is  necessary  the  motion  is  Turner  v.  Haughton,  71  No.  Car.  370. 
an  "  enumerated  "  motion  under  the  63  Under  the  present  practice  new 

New    York    practice.      See    p.    71    of  requests  cannot  be  made  after  report 

Vol.  I.  rendered.    See  notes  to  Form  1747. 
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AETICLE  VII. 

Statements  of  Relief  Appeopeiate  to  Judgments  in  Vaeious 

Special  Cases. 

[In  order  to  adapt  the  Forms  to  the  largest  usefulness,  these  statements  of 
relief  are  here  given  in  a  waySSa  to  make  them  readily  adaptable  to  judgment 
on  trial  by  Jury,  p.  1854,  on  trial  by  Judge  alone,  p.  1885,  trial  by  Judge  with 
aid  of  Jury,  p.  1895,  or  wii.h  aid  of  Referee,  p.  1910,  or  trial  by  Referee, 
page  1929.  Special  cases  which  require  peculiar  proceedings  before  or  on  judg- 
ment, such  as  Divorce,  Dower,  Ejectment,  Foreclosure,  Partition  and  Redemp- 
tion, are  treated  in  the  next  Article.] 

FORM  No.  1856. 
Enforcing  lien  of  attorney,  after  settlement  between  parties.54 

It  is  adjudged  that  the  plaintiff  has  a  lien  upon  the  sum  of 
dollars  paid  by  the  defendant  [name']  to  the  defendant 
[client]  in  settlement  of  the  action  theretofore  pending  between 
them,  which  lien  amounts  to  the  sum  of         dollars. 

It  is  further  adjudged  that  the  plaintiff  recover  of  the  defend- 
ants said  sum  of  dollars,  with  dollars  costs  as  taxed, 
amounting  in  all  to  dollars ;  that  execution  to  collect  the 
same  first  issue  against  the  defendant  [client]  and  if  it  should 
be  returned  unsatisfied  then  execution  may  issue  against  said 
defendant  [name]  therefor. 

FORM  No.  1857. 
AfBrmative  relief  between  codefendants. 

[Determining  rights  as  between  themselves :^^]  And  it  is  fur- 
ther ordered  and  adjudged,  that,  as  between  the  defendants  herein, 
said  W.  &  X.,  who  compose  the  firm  of  W.  &  Co.,  pay  to  the  said 
Y.  &  Z.,  who  did  business  under  the  firm  name  of  Y.  &  Co.,  any 
deficiency  beyond  the  excess  of  receipts  retained  by  said  T.  &  Co. 
on  any  sale  of  said  property  after  payment  of  the  amoimt  of 
their  advances  and  charges  to  or  against  said  W.  &  Co.,  and  after 
applying  any  money  in  their  hands  which  may  have  been  left  for 
their  indemnity  by  said  W.  &  Co.  in  their  hands,  upon  the  return 
of  said  property  by  said  T.  &  Co.  to  the  plaintiffs,  or  their  pay- 

53a  The  forms  are  arranged  rlpha-  55  Common  practice  in  equity,   ex- 

betically,  by  topics.                         '  tended  to  all  actions  by  N.  Y.  Code 

54  From  the  judgment  in  Morehouse  Civ.  Pro.,  §  1204,  with  §  521.    Metro- 

'••  Brooklyn  Heights  R.  R.   Co.,    185  pol.  Trust  Co.  v.  Tonawanda  R.  R.  Co., 

N.  Y.  520,  where   a   new   trial   was  18  Abb.  N.  C.  368,  43  Hun,  522,  and 

panted  because  the  Special  Term  had  cases  cited;  Derham  v.  Lee,  87  N.  Y. 

failed  to  find  upon  all  the  issues.  599. 
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ment  to  said  plaintiffs  of  the  value  thereof,  and  upon  payment 
of  the  damages  to'said  plaintiffs  for  detention,  assessed  as  afore- 
said, and  their  costs. 

And  it  is  fuethee  oedeebd  ajstd  adjudged,  that,  upon  default 
of  such  return  and  payment  by  said  W.  &  Co.,  the  defendant  V. 
pay  said  deficiency  to  said  Y.  &  Co.,  and  that  said  V.  have  his 
recourse  therefor  over  against  said  W.  &  Co. 

l_Leave  to  apply  for  further  directions  may  he  given.] 

FORM  No.  1858. 
Conflicting  claims. 

[To  real  property .-^^l  It  is  adjudged  that  the  defendant  [nam- 
imj  himl,  and  all  persons  claiming  under  him,  by  title  accruing 
subsequently  to  the       day  of  ,  19    ,  the  day  of  the  iiling  of  the 

judgment  roll  herein  [or  if  notice  of  lis  pendens  was  filed:  the  day 
of  the  filing  of  notice  of  the  pendency  of  this  action]  be  forever 
barred  from  all  claim  to  any  estate  of  inheritance  or  for  life,  or 
for  a  term  of  years  not  less  than  ten  from  the  day  of  , 

19  ,  in  [or  to  any  interest  or  easement  therein,  or  lien  or  in- 
cumbrance upon]  the  premises  mentioned  in  the  complaint,  or 
any  part  thereof;  and,  further,  that  the  plaintiff  recover  of  the 
defendant  dollars,  his  costs  of  this  action. 

FORM  No.  1859. 
Corporation. 

[Directors'  acts  annulled,  and  money  diverted  to  he  refunded.^  ] 
I.  That  the  acts  of  the  defendants  W.  W.,  D.  W.  and  J.  C,  as 
directors  of  the  defendant  the  Company,  of  the  of 

,    19     ,    allowing  to  the  defendant  D.   W.,  dollars 

for  past  services,  be  and  the  same  is  hereby  declared  void;  and 
that  the  payment  to  him  of  that  amount  under  that  resolution, 
was  unauthorized  and  illegal. 

TI.  That  the  defendants  D.  W.,  W.  W.  and  J.  C.  pay  to  the 
defendant  the  Company,  for  the  benefit  of  and  distribu- 

tion among  the  stockholders  thereof,  the  said  sum  of  dollars, 

so  paid  to  the  defendant  D.  W.,  with  interest  thereon  from  the 
day  of  ,  19     ,  within  thirty  days  after  notice  of  the  entry 

of  this  judgment  shall  have  been  served  on  the  attorney  of  said 

56  See  form  of  iuda;ment  approved  57  From  Butts  r.  Wood,  37  N.  'i . 

in  Whitman  r.  City'"  of  New  York,  317  '(aflf'g  38  Barb.  181),  where  it 
85  App.  Div.  468,  83' N.  Y.  Supp.  465.      was  approved. 

See  note  in  20  Abb.  N.  C.  431. 
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defendants;  and  that  in  case  such  payment  and  distribution  shall 
not  be  made  within  that  time,  the  plaintiff  shall  be  at  liberty  to 
apply  to  this  court  for  further  directions  and  relief  in  respect 
thereto. 

III.  That  the  plaintiff  I.  B.  recover  of  the  defendants  W.  W., 
D.  W.  and  J.  C,  the  sum  of  dollars,  his  costs  and  dis- 

bursements herein,  and  that  he  have  execution  therefor. 

FORM  No.  1860. 
Sequestrating  effects  of  corporation,   at  suit  of  a  judgment-creditor,  and 
appointing  receiver  for  distribution. 

[Recitals  as  to  services,  trial  etc.,  as  in  other  Forms,  adding 
recital  of  service  on  or  appearance  of  attorney-general,  see  Forms 
Nos.  716,  to  128;  and  if  temporary  receiver  luas  appointed,  add.'l 
and  K.  0.  having  been  by  order  duly  entered  herein,  on  the 
day  of  ,  19     ,  duly  appointed  receiver  of  all  the  assets  of 

said  company,  and  having  duly  qualified  and  entered  upon  his 
duties  as  receiver  [eic]  : 

It  is  adjudged,  1.  That  the  stock,^*  property,  real  and  per- 
sonal, things  in  action  and  effects  of  the  said  corporation  defend- 
ant, the  G.  W.  Co.,  be  and  the  same  hereby  are  sequestrated,®' 
and  vested  in  the  receiver  hereby  appointed,  and  the  said  defend- 
ant is  hereby  directed  to  execute  a  good  and  sufficient  conveyance 
thereof  to  the  said  receiver.. 

2.  That  E.  C,  Esq.,  heietofore  appointed  receiver  of  the  said 
corporation,  is  hereby  continued  as  the  permanent  receiver 
thereof,^"  with  the  usual  powers  and  duties,  and  vested  with  all 
the  rights  and  powers  of  receivers  in  like  cases  [may 
give  special  directions,  as  thus:  and  see  Forms  Nos.  Y24,  728]  ; 
and  said  receiver  is  hereby  directed  and  empowered  to  collect  and 
receive  the  debts,  demands  and  other  property  of  the  said  cor- 
poration to  preserve  the  property  and  the  proceeds  of  the  debts 
and  demands  collected, ^^  to  sell  or  otherwise  dispose  of  the  prop- 
erty as  directed  by  the  cotirt,  to  collect,  receive,  and  preserve  the 
proceeds  thereof,  and  to  maintain  any  action  or  special  proceed- 
ings for  either  of  those  purposes. 

^  For  direetions  as  to  unpaid  stock  pointment  of  receiver,  see  Vol.  I,  pp. 
subscriptions,  or  liability  of  stock-  1035-1088,  where  directions  to  trans- 
holders,  see  N.  Y.  Code  Civ.  Pro.,  far  assets,  books,  etc.,  will  be  found. 
^  1790-1796 ;  People  v.  Hydrostatic  As  to  general  powers,  see  Verplanck  v. 
ISaper  Co.,  88  N.  Y.  623.  Mercantile  Ins.  Co.,  2  Paige,  438. 

Sf'N'.  Y.  Code  Civ.  Pro.,  §  1784.  si  As    to    deposit    of    moneys,    see 

^Id.,  §§  1789,  713.     May  require  Form  721. 
■new  bond.     For  other  Forms  of  ap- 
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3.  That  the  injunction  herein  granted  by  order  entered  the 
day  of  ,  19     ,  is  hereby  made  perpetual,  and  [repeat  its 
iermsf^  so  far  as  necessary^. 

4.  That  said  receiver  is  hereby  directed  to  procure  and  publish 
an  order  requiring  all  the  creditors  of  the  said  Company,  de- 
fendant, to  exhibit  and  prove  their  claims  to  said  receiver  at  a 
place  to  be  specified  in  said  notice,  and  become  parties  to  the  above 
entitled  suit  or  proceeding  within  [not  less  than  six^]  months  from 
the  first  publication  of  the  notice  of  the  order,  and  that  all  and 
every  of  the  said  creditors  who  make  default  in  so  doing  shall  be 
precluded  from  all  benefit  of  this  judgment  and  from  any  distri- 
bution which  shall  be  made  under  this  judgment. 

5.  That  the  said  receiver  make  a  fair  and  just  distribution  of 
the  said  property  of  the  said  Company  and  of  the  proceeds 
thereof  among  its  fair  and  honest  creditors  who  have  exhibited 
and  proved  their  claims  in  the  order  and  in  the  proportion  pre- 
scribed by  law  as  in  the  case  of  a  voluntary  dissolution  of  a  cor- 
poration.** 

6.  That  before  distributing  any  part  of  said  fund  or  assets,  and 
within  months  from  the  entry  of  this  judgment,  the  said 
receiver  report  to  this  court  his  proceedings  under  this  order, 
with  an  exhibit  of  the  accounts  and  demands  for  and  against  said 

Company,  and  all  its  open  and  subsisting  contracts,  and 
a  statement  of  the  amount  of  money  and  assets  in  the  hands  of 
said  receiver,  together  with  a  statement  of  his  expenses  and  com- 
missions; to  the  end  that  such  order  may  be  made  in  regard 
thereto  as  the  nature  of  the  case  may  require ;  and  that  until  the 
coming  in  of  said  report,  and  the  hearing  thereon,  the  question 
as  to  the  distribution  of  said  assets  and  moneys,  and  of  the  rights 
and  interests  of  the  respective  parties  claiming  the  same,  or  any 
portion  thereof,  and  other  questions  not  herein  disposed  of,  in- 
cluding the  question  of  costs,  be  reserved  for  further  directions. 

FORM  No.  1861. 
Creditors'  actions. 

[Judgment  removing  fraudulent  obstruction  to  execution  f'^l 
It  is  adjudged,  1.  That  the  conveyance  [describing  it,  as  thus], 

82  For     terms     of     injunction,     see  Wkly.   Dig.   139;   Kennedy  v.  Baran- 

Form  724,  etc.  don,  4  Hun,  642;  Murray  i).  Berdell, 

63  N.  Y.  Code  Civ.  Pro.,  §  1807.  98  N.  Y.  480. 

64  N.   Y.   Code   Civ.   Pro.,   §§    1784,  As  to  providing  for  the  rights  of 
1793.  third  persons,  see  Mitchell  v.  Sawyer, 

esErickson  v.   Quinn,   15  Abb.   Pr.       45  111.  650,  6  N.  E.  Eep.  109;  s.  P., 
(N.   S.)    166;    Vrooman    v.   Clow,   25      Lore  t;.  Dierkes,  16  Abb.  N.  C.  47,  58. 
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dated  the  day  of  ,  19     ,  to  the  defendant  W.  X.,  and 

recorded  the  day  of  ,  19     ,  in  the  oliice  of  the  clerk 

of  the  county  of  ,  in  Book  of  Conveyances,  p. 

[or,  a  copy  of  which  is  annexed  to  the  complaint  herein],  was 
executed  by  the  defendant  Y.  Z.,  with  intent  to  hinder,  delay  and 
defraud  the  creditors  of  the  said  Y.  Z.,  and  is  void  as  against 
the  plaintiff  in  this  action  ;^'^  and  that  the  judgment  confessed  by 
the  defendant  Y.  Z.  in  favor  of  the  defendant  U.  V.  in  the 
court,  and  entered  in  the  office  of  the  clerk  of  ,  for 

dollars,   on   the  day   of  ,    19     ,    was   made    with 

intent  to  defraud  the  creditors  of  said  Y.  Z.  [or,  is  insufficient, 
and,  in  law,  fraudulent  as  against  the  creditors  of  said  Y.  Z.]  ; 
and  that  the  same,  and  all  the  proceedings  thereon,  the  execution, 
and  the  sale  thereunder,  and  the  sheriff's  certificate  of  sale,  bear- 
ing date  the  day  of  ,19  ,  and  his  deed,  bearing 
date  the  day  of  ,  19  ,  to  the  defendant  S.  T.,  in 
pursuance  thereof,  are  each  and  alP^  void  as  against  the  plaintiff 
in  this  action^^  [^may  add  direction  to  clerk  or  recording  officer  to 
marie  accordingly']. 

2.  That  the  plaintiff  recover  of  the  defendants  [naming  which'] 

dollars  costs  of  this  action. 

3.  That  the  real  property  [describing  it]  is  subject  to  and  bound 
by  the  lien  of  the  judgment  recovered  by  plaintiff  the  day  of 

,  19  .  and  mentioned  in  the  complaint  herein;^®  and 
the  personal  property  [descrihing  it]  is  subject  to  and  bound  by 
the  lien  of  the  execution  issued  on  said  judgment,  [or,  the  lien 
effected  by  the  commencement  of  this  action].™ 

4.  That  the  plaintiff  in  this  action  is  at  liberty  to  proceed  upon 
his  execution  heretofore  issued  upon  the  judgment  in  his  favor 
mentioned  in  the  complaint,  or  to  issue  another  execution,  as  he 

^  An  additional  adjudication  or  69  If  an  accounting  is  directed  as 
finding  of  the  debtor's  insolvency  is  to  intermediate  profits,  it  should  in- 
unnecessary.  Vollkommer  v.  Cody,  elude  only  from  the  time  of  the  com- 
177  N.  Y.  124.  mencement  of  the  creditor's  action  to 

S'Each  fraudulent  transfer  may  be  set    aside    the    transfer.      Hillyer    v. 

upset  without  regard  to  the  necessity  Le  Roy,  179  N.  Y.  369. 
for  so  doing  in  order  to  satisfy  plain-  70  Where   it   is   adjudged   that  the 

tiff's  entire  claim.    Metcalf  v.  Moses,  defendant  transferee  holds  the  prop- 

161  N.  Y.  587.  erty  as  a  trustee  for  the  benefit  of  the 

^ If  before  action  begun  the  prop-  plaintiff    (there   being    no    judgment 

erty  was  transferred  to  a  bona  fide  lien   upon   the   property),   the    court 

purchaser,  the  deed  to  the  fraudulent  may   properly   direct   a   sale   by   the 

transferee  should   not  be   set   aside ;  sheriff    "  according    to    law    and    the 

the  court  should  ascertain  the  value  practice  of  the  courts  in  the  sale  of 

?f  the  property,  and  render  a  money  premises     under     foreclosure."       See 

judgment  therefor.      Skillin  v.  Mai-  Hall  v.   Bond,  68  App.  Div.  293,  74 

hrunn,  75  App.  Div.  588,   78   N.   Y.  N.  Y.  Supp.  5. 
^upp.  436. 
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may  be  advised,  and  that  the  said  defendant  [name']  deliver  to  the 
sheriii  upon  any  such  execution  said  property  [describing  the 
•property  reached'],  to  be  sold  and  applied  to  satisfy  said  judgment, 
and  interest,  and  also  the  costs  of  this  action. 

FORM  No.  1862. 
Another  Form,  directing  transfer  to  receiver ;7i  with  reference;  and  relief 
against  fraudulent  transferees.'i'z 

It  is  adjudged,  1.  That  the  plaintiff,  by  virtue  of  his  judg- 
ment and  execution,  and  the  commencement  of  this  action,^''  has 
a  lien  upon  all  the  property  of  every  description  of  the  said  de- 
fendant Y.  Z.,  including  all  that  vs^as  assigned  or  transferred  by 
him  to  the  defendant  W.  X.,  or  so  much  thereof  as  may  be  neces- 
sary to  satisfy  the  plaintiff's  judgment,  interest  and  costs,  -which 
lien  took  effect  on  the  .day  of  ,  19     ,  and  that  the 

assignment  of  the  defendant  Y.  Z  to  the  defendant  W.  X.,  in  the 
pleadings  mentioned,  was  made  vs'ith  intent  to  hinder,  delay,  and 
defraud  the  plaintiff  [and  other  creditors  of  the  said  Y.  Z.,  and], 
was  and  is  void  as  against  him  [and  them],  and  the  same  hereby 
are  set  aside  and  declared  void  as  against  plaintiff. 

2.  That  the  said  W.  X.  do  forthwith  account  for,  convey,  pay 
and  deliver  all  the  money  and  other  property  assigned  to  him, 
and  the  proceeds  thereof,  to  E.  0.  [receiver  heretofore  appointed 
of  the  property  of  the  said  Y.  Z.,  and],  who  is  hereby  appointed 
receiver  in  this  action,  as  well  as  of  the  property  belonging  to 
the  said  Y.  Z.,  and  of  that  assigned  to  said  W.  X.  [may  require 
new  bond  and  give  further  directions].  [Injunction  may  he 
inserted,''^  see  Forms  Nos.  587,  608,  etc.;  or  if  already  granted, 
made  perpetual,  see  Form  No.  I860.] 

3.  That  the  defendant  W.  X.  do  transfer  and  deliver  all  the 
prcnerty  assigned  to  him,  and  the  proceeds  thereof,  to  the  said 
receiver'^*   [if  there  is  real  property,  add:  and  the  defendants, 

71  See  cases  in  note  to  last  Form,  sonalty  vests  in  the  receiver  by  force 
and  Wagener  v.  Mars  (So.  Car.,  1887),  of  liis  appointment,  and  may  be  sold 
2  S.  E.  Rep.  844.  without   a  formal  conveyance  or  as- 

72  See  note  in  16  Abb.  N.  C.  59.  signment  to  the  receiver.    As  to  real 
"3  Wahlheimer  v.  Truslow,  106  App.      property,  the  execution  of  an  assign- 

Div.  73,  94  N.  Y.  Supp.  137;  Maude-  ment  to  the  receiver  should  always  be 

ville  V.  Campbell,  45  App.  Div.  512,  required,  unless  he  is  by  statute,  aa  in 

61  N.  Y.  Supp.  443  (resulting  trust).  the  case  of  receivers  in  supplementary 

7*  Injunction  may  be  embodied  in  proceedings,  and  many  corporate  re- 
judgment.  N.  Y.  Code  Civ.  Pro.,  ceivers,  under  New  York  law,  vested 
§   1866.  with  title  by  force  of  the  statute  on 

7n  Merely    setting   aside    a   fraudu-  his    appointment.     As   to   providin,? 

lent  transfer  of  real  property  leaves  for  dower  of  debtor's  wife,  see  Wright 

the  title  where  it  was  before  the  trans-  (■.  Nostrand,  94  N.  Y.  31;  Malony  i;. 

fer,  i.  e.,  usually  in  the  debtor.    Per-  Horan,  12  Abb.  Pr.   (N.  S.)  289.    As 
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W.  X.  and  Y.  Z.,  are  hereby  directed  to  execute,  acknowledge, 
and  deliver  a  proper  conveyance  of  said  premises  to  said  receiver ; 
and  that  said  receiver  do  forthwith  thereafter  proceed  to  advertise 
and  sell  at  public  auction  said  premises,  and  to  give  public  notice 
of  the  time  and  place  of  such  sale,  in  the  same  manner  as  provided 
by  law  and  the  practice  of  this  court  for  the  sale  of  a  mortgaged 
premises  under  a  judgment  of  foreclosure  and  sale ;  and  that  said 
receiver  execute  and  deliver  to  the  purchaser  a  conveyance  of  the 
premises  so  sold,  and  that  the  purchaser  at  such  sale  be  let 
into  possession  of  said  premises  on  production  of  such  convey- 
ance].^® 

And  that  out  of  said  property  \_or,  the  proceeds  of  such  sale], 
after  deducting  the  amount  of  his  fees  and  expenses  [and  of  any 
prior  liens  upon  said  premises  so  sold  at  the  time  of  said  convey- 
aince  to  said  receiver],  he  pay  to  the  plaintiff,  or  his  attorney 
dollars,  the  costs  of  this  action,  and  out  of  the  residue,  if  there  be 
sufficient  for  that  purpose,  he  pay  to  the  plaintiff  [or  his  attorney] 
the  amount  of  his  said  judgment,  and  interest  thereon  from 
,19     . 

4.  That  the  residue,  if  any,  be  by  said  receiver  paid  to  said 
defendant  W.  X.  [or,  be  brought  into  court  to  abide  the  further 
order  of  this  court],  and  in  case  the  amount  realized  by  said 
receiver  shall  be  insufScient  to  pay  said  costs  and  the  judgment 
of  the  plaintiff,  with  interest  as  aforesaid,  that  he  report  the 
amount  of  such  deficiency  to  this  court  and  that  the  plaintiff  have 
judgment  against  the  defendant  W.  X.  therefor. 

5.  [If  account  is  necessary:']  And  it  is  hereby  referred  to 
E.  F.,  Esq.,  counselor-at-law,  of  the  city  of  ,  to  examine 
into  the  accounts  and  doings  of  the  said  [assignee~\ ,  while  acting 
or  professing  to  act  as  assignee  under  the  said  assignment,  and 
also  to  decide  upon  what  sums  are  properly  and  what  sums  are 
improperly  charged,  credited,  or  entered  by  said  defendant 
[assignee]  in  his  accounts  as  such  assignee,  and  to  take  and  state 
the  said  accounts,  and  to  direct  the  delivery  to  said  receiver,  and 
the  payment  to  him  of  any  assets  or  moneys  pertaining  to  said 
assignee  estate  yet  remaining  in  the  hands  of  said  defendant,  or 
for  which  he  is  or  ought  to  be  chargeable. 

[For  other  directions  as  to  accounting,  see  Forms  1795-1803.]''^ 

to  sale  being  subject  to  prior  judg-  T7lf  plaintiff  sues  for  his  own  ben- 
fflents,  see  Jaekson  v.  Holbrook,  36  eflt  only,  the  accounting  should  pro- 
Minn.  494,  32  N.  W.  Eep.  852,  and  ceed  no  further  than  to  reach  enough 
«ases  cited.  to  satisfy  plaintiff's  claim,  although 
''"  See  Un.  Bank  v.  Warner,  12  Hun,  a  general  accounting  is  ordered.  Hey- 
306.  wood  V.  Kingman,  29  Abb.  N.  C.  75. 
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FORM  No.  1863. 

Judgment  setting  aside  assignment  of  personal  piopeity,  and  directing  sale 

by  receiver.78 

It  is  adjudged,  1.  That  the  sale,  transfer  and  conveyance  of 
the  personal  property  of  Y.  Z.,  made  by  the  defendant  Y.  Z.  to 
the  defendant  \\\  X.,  on  or  about  the  day  of  ,  19    , 

was  and  is  fraudulent  and  void  as  against  the  plaintiff  herein, 
and  is  hereby  annulled,  set  aside  and  cancelled  as  against  him 
[if  of  record  may  direct  cancelling  of  record^. 

2.  That  the  said  defendants  and  each  of  them  be  and  they  are 
hereby  ordered,  adjudged  a:nd  required  to  account  and  pay  over 
and  deliver^®  to  the  receiver  hereinafter  named,  all  the  said  prop- 
erty or  its  proceeds,  which  came  into  their  hands  or  into  the  hands 
of  either  of  them. 

[Injunction,^  if  necessary;  see  Forms  Nos.  587,  608,  etc.,  and 
1860  (3)]. 

3.  That  E.  C,  Esq.,  of  ,  be  and  hereby  is  appointed 
receiver  of  all  of  said  property  upon  giving  a  bond  [proceed  as  in 
Form  1860  (2)]. 

4.  That  E.  F.,  Esq.,  of  ,  be  and  hereby  is  appointed 
referee  for  the  purpose  of  ascertaining  and  reporting  the  value  of 
said  property,  and  the  amount  of  the  proceeds  and  property  which 
the  defendants  should  pay  over  to  said  receiver  in  accordance  with 
this  judgment  [a  charge  against  one  who  purchased  for  value, 
hut  not  in  good  faith^^  may  he  added  thus],  and  that  said  referee 
do  also  examine  and  inquire,  so  far  as  is  practicable,  what  dis- 
position has  been  made  of  the  property  sold  to  the  said  [pur- 
chaser], and  where  the  same  now  is;  that  he  charge  the  said 
[purchaser]  with  the  sum  of  dollars,  as  the  price  of  the 
said  property,  and  credit  him  with  any  portion  of  the  same  that 
he  may  deliver  to  the  receiver  at  its  value,  based  upon  the  esti- 
mate that  the  whole  property  so  sold  was  worth  dollars.^ 

5.  That  the  said  receiver  pay  over  to  the  attorneys  for  the 
plaintiff  the   sum  of  dollars,   costs  of  this  action,  and 
the  amount  of  the  judgment  of  the  plaintiff,  to  wit,  the  sum  of 
dollars,  with  interest  thereon  from  the  day  of  ,  19     . 

''S  See  notes  to  two  last  Forms.  -with   a   further   provision  that  upon 

I'SMay  be  enforced  by  punishment  the  coming  in  of  the  referee's  report 

for   contempt,   and  also  by  directing  cither    party   may   apply   at   Special 

the  sheriff  to  take  and  deliver.    N.  Y.  Term  for  final  judgment  thereon.  The 

Code  Civ.  Pro.,  §  718.  final   judgment  m{iy   then   determine 

80  Id.,  §  1866.  the  value  of  the  property,  appoint  the 

81  See  note  in  16  Abb.  N.  C.  59.  receiver  to  sell,  etc. 

82It  may  be  more  advisable  practice  83  If  the  plaintiff  is  a  general  ered- 

to   enter   an   interlocutory  judgment,       itor,  and  sues  to  set  aside  an  assign- 
providing  as  in  clauses  1  and  3,  supra,      ment    by    his    deceased    debtor    (his 
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6.  That  said  receiver  hold  the  balance  of  the  proceeds  after 
making  the  payments  as  aforesaid,  and  after  paying  his  fees  and 
the  expenses  of  carrying  out  this  decree,  subject  to  the  further 
order  of  the  court  {or  direct  repayment  to  defendant^. 

[Direction  for  execution  for  deficiency,  if  needed,  as  in  Form 
No.  1862  (4).] 

FORM  No.  1864. 
Reaching  surplus  income  of  trust.si 

It  is  adjudged,  1.  That  so  much  of  the  income  of  said  trust 
as  exceeds  the  sum  of  dollars  is  surplus  income,  over  and 

above  the  sum  necessary  for  the  proper  [education  and]  support 
of  the  said  defendant  [name~\  ;  that  the  said  surplus  income  of 
the  said  trust  estate  has  amounted,  subsequent  to  the  commence- 
ment of  this  action,  to  the  sum  of  dollars  f^ 

That  said  defendants,  P.  Q.  and  E.  S.,  as  trustees  under  [the 
last  will  and  testament  of  T.  W.,  deceased],  out  of  said  surplus 
pay  to  the  plaintiff  [or  if  the  surplus  he  insufficient:  apply  said 
surplus  toward  the  payment  to  the  plaintiff  of]  the  amount  of 
the  plaintiff's  judgment,  vrith  interest  thereon  to  the  date  of  the 
judgment  to  be  entered  herein,  amounting  in  the  aggregate,  at 
the  date  hereof,  to  the  sum  of  dollars ; 

That  from  year  to  year  hereafter  the  said  defendants,  P.  Q. 
and/E.  S.,  as  such  trustees,  pay  over  to  the  plaintiff  the  surplus 
income  of  the  said  trust  estate  hereafter  to  accrue,  until  the  plain- 
tiff's said  judgment,  vs^ith  accruing  and  accrued  interest,  and  the 
costs  of  this  action  shall  be  fully  paid  and  satisfied  f^ 

That  the  said  plaintiff  recover  of  the  said  defendants,  P.  Q. 
and  E.  S.,  as  such  trustees,  to  be  paid  out  of  such  surplus  income, 
Ids  costs  and  disbursements  in  this  action  to  be  taxed.®'' 

personal  representative   failing  so  to  a    subsequent    creditor.      Schenek    v. 

do),  the  judgment  should  not  direct  Barnes,  156  N.  Y.  310;  Kene  v.  Hill, 

payment  of  plaintiff's  claim,  but  pro-  102  App.  Div.  370,  92  N.  Y.  Supp.  805. 
vide  for  a  pro  rata  distribution  among  S5  Jt  is  not  necessary  that  plaintiff 

estate  creditors.    Campbell  v.  Heiland,  establish    a    surplus    existing   at   the 

55  App.  Div.  95,  66  N.  Y.  Supp.  1116.  commencement  of  the  action.    Howard 

8<  See  N.   Y.   Real   Property   Law,  v.  Leonard,  3  App.  Div.  277,  38  N.  Y. 

§  78;  Dittmar  v.  Gould,  60  App.  Div.  Supp.  303,  3  Anno.  Cas.  157. 
W,  69  N.   Y.   Supp.    708;    Tolles    v.  88  Future    accumulations    may    be 

Wood,  99  N.  Y.  616,  16  Abb.  N.  C.  1,  directed  to  be  applied.     Wetmore  v. 

and  cases  cited. ,  A  divorced  wife  with  Wetmore,  79  Hun,  268,  29  N.  Y.  Supp. 

a  judgment  for  alimony  may  maintain  440. 

the  action.     Wetmore    v.    Wetmore,  87  For  proper  judgment  in  an  ac- 

149  N.  Y.  520.  tion  to  reach  excess  insurance  mon- 

H  the  trust   was   created    by   the  eys,  see  Kittel  v.  Domeyer,  175  N.  Y. 

debtor,  under  which  he  is  beneficiary,  205. 
the  principal  may  be  reached,  even  by 


1940 

FORM  No.  1865. 
dismissal,  setting  off  defendant's  costs  against  plaintiff's  judgment, 

\_Add  to  usual  judgment  of  dismissal,  Form  1776 :]  and  that 
said  costs  te,  and  the  same  hereby  are  set  off  against  so  much  of 
the  plaintiff's  judgment  mentioned  in  the  complaint  for 
dollars,  entered  in  the  office  of  the  clerk  of  the  county  of  , 

on  the  day  of  ,  19     . 


FORM  No.  1866. 
Injunction. 

\_See  Forms  p.  918  to  p.  969  of  Volume  Z.] 

FORM  No.  1867. 

Provision  preventing  operation  of  injunction  awarded,  if  payment  of  damage 

is  made. 

\_After  injunction  in  usual  form,  continue  :'\  And  it  is  further 

Ordered,  adjudged  and  decreed,  that  in  case  the  defendant 
shall  within  [sixty]  days  after  the  service  of  a  copy  of  this  judg- 
ment, deliver  to  the  plaintiff  or  his  attorney,  a  written  offer  to 
pay  to  the  plaintiff  the  sum  of  $  ,  with  interest  from  the 

date  of  the  trial  thereof,  to  wit,  ,19     ,  then  upon  the 

plaintiff's  tender  to  the  defendant  of  a  duly  executed  conveyance 
or  grant  of  so  much  of  the  property  of  the  plaintiff  in 
avenue  in  front  of  ISTo.  and  of  the  easements  appurtenant 

thereto  as  has  been  taken  and  appropriated  by  the  defendant  for 
the  purpose  of  its  said  [centre  or  third  track,]  with  the  release  of 
the  lien  of  all  mortgages  upon  such  property  granted,  and  all 
other  incumbrances  thereon,  if  said  defendant  pay  said  sum  of 
$  ,  with  interest,  to  the  plaintiff  therefor  on  the  delivery 

thereof;  or  if  said  plaintiff  omits  or  refuses  to  accept  said  offer, 
or  to  deliver  said  conveyance  executed  as  aforesaid  with  such  dis- 
charge or  release  within  said  time,  then  and  in  either  of  said 
events  the  said  injunction  shall  not  be  operative  so  far  as  it 
affects  the  maintenance  and  operation  of  the  said  [centre  or  third 
track]  at  said  locality  until  [ten]  days  after  the  plaintiff  may 
thereafter  deliver  or  tender  for  delivery  such  conveyance  or  grant 
and  release  from  the  lien  of  the  mortgages  aforesaid.  And  if 
during  said  [ten]  days  the  defendant  pays  said  sum  for  said 
conveyance,  said  injunction  shall  remain  wholly  inoperative.  And 
it  is  further 
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Oedeeed,  that  the  payments  and  tenders  herein  provided  for 
shall  be  made  to  and  by  the  attorneys  for  the  respective  parties 
herein.^ 

FORM  No.  1868. 

Another  Form;  refusing  injunction  unless  the  fee  damage  is  not  paid  within 

specified  time.89 

After  provision  for  recovery  of  past  damage,  and  costs:  And  it 
is  further  oedeeed,  adjudged  and  deceeed,  that  plaintiff  is  en- 
titled to  a  further  judgment  against  the  defendant  perpetually 
enjoining  and  restraining  it  [state  scope  of  injunction,  as]  from 
maintaining  and  operating  its  driven  well  pumping  station  at 

,  unless  the  defendant  pay  to  the  plaintiff  the  sum  of 
dollars,  the  amount  of  the  permanent  injury  to  the  fee  value  of 
plaintiff's  property;  and  it  is  further 

Oedeeed,  adjudged  and  deceeed,  that  if  the  defendant  fail 
or  neglect  to  pay  the  said  sum  of  dollars  for  the  injury  to 

the  fee  value  of  the  property  described  in  the  complaint  herein, 
Tvithin  sixty  days  from  service  of  a  copy  of  this  judgment  v^ith 
notice  of  its  entry  upon  the  defendant,  then  the  defendant  be  and 
hereby  is  enjoined  and  restrained  from  [repeat  injunction]  ;  but 
that  upon  payment  or  tender  of  said  sum  of  dollars,  plain- 

tiff shall  cause  to  be  executed  and  delivered  to  defendant  a  good 
and  sufficient  grant  or  conveyance  of  the  property  rights  or  ease- 
ments of  the  plaintiff,  conveying  and  releasing  unto  the  defendant 
the  right  to  maintain  and  operate  the  said  pumping  station  as  at 
present  constructed  and  maintained,  together  with  a  release  from 
plaintiff  of  all  future  damage  to  be  incurred  by  him  by  reason 
of  the  continued  maintenance  and  operation  of  said  pumping 
station  as  the  same  is  now  maintained  and  operated;  and  it  is 
further 


88  This  L  an  appropriate   form   of  499;  Pappenheim  v.  Same,  128  N.  Y. 

judgment  in  the  New  York  Elevated  436;   Knoth  r.   Samo.   109   App.  Div. 

Eailroad   Cases,    or    in    any    similar  802 ;   Westphal  v.  City  of  New  York, 

case    where     for     adequate     reasons  177  N.  Y.  140. 

equity  permits  an  injunction  to  issue  A  simple  money  judgment  for  past 

only  upon    opportunity    given     (and  and     future     damages     is     improper, 

not  availed  of)  to  compensate  for  the  Herman  v.  Manh.  Ry.   Co.,   58  App. 

easement  or  right  taken.    In  the  next  Div.  369,  68  N.  Y.  Supp.  1020. 

Form,  a  somewhat  different  precedent  89  The  power  of  a  court  of  equity 

is  given,    which,    however,    is    quite  to  mould  its  relief  in  this  Form  was 

similar  in  its  resulting  relief.  upheld  in  Westphal  v.   City  of  New 

i'or    the    leading    cases    upon    the  York,  177  N.  Y.  140,  from  which  the 

equitable    principles     involved,     see:  precedent  is  adapted. 
Gray  v.  Manhattan  R.  Co.,  128  N.  Y. 
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Oedeeed,  adjudged  and  deceeed,  that  the  payment  or  tender 
of  the  sum  herein  fixed  to  obviate  the  injunction  may  be  made  to 
the  attorney  for  the  plaintiff,  and  that  unless  plaintiff  delivers 
said  conveyance  and  release  when  said  sum  is  tendered  said  in- 
junction shall  be  inoperative. 

FORM  No.  1869. 
Interpleader. 

[^Judgment  directing  that  action  be  commenced:^']  That  the 
defendant  Y.  Z.  shall  within  [twenty]  days  after  the  entry  and 
service  of  a  copy  of  this  judgment  [upon  his  attorney],  com- 
mence an  action  against  the  defendant  W.  X.  [and  such  other 
parties  as  may  be  necessary  or  proper]  for  [^stating  relief^,  and 
that  if  said  Y.  Z.  does  not  within  such  time  commence  such  action 
said  defendant  W.  X.  shall  be  at  liberty  to  commence  such  action 
as  plaintiff. 

2.  That  in  the  action  so  to  be  commenced  by  either  of  the  de- 
fendants, the  defendant  therein  shall  be  at  full  liberty  to  claim 
said  [designating  property'],  to  the  end  that  a  full  decision  and 
judgment  may  be  had  between  the  parties  defendant  in  this 
action  as  to  which  of  them  is  entitled  thereto. 

FORM  No.  1870. 
Another  Form. 

[^Order  for  judgment  and  reference  i^^]  That  the  said  com- 
plaint [or,  bill  of  interpleader]  is  properly  brought  by  the  plain- 
tiffs in  this  action  f^  that  the  plaintiffs  be  paid  their  costs  of  this 
action,  to  be  taxed  by  deducting  the  same  from  out  of  the  fund 
in  the  complaint  mentioned,   [and  dollars  as  an  additional 

allowance]  ;  and  that  the  plaintiffs  thereupon,  within  thirty  days 
hereafter,  pay  into  court,  and  deposit  the  amount  of  the  residue 
of  said  fund,  principal  and  interest  to  the  time  of  such  payment, 
with  the  clerk  of  this  court,  for  the  benefit  of  such  of  the  de- 
fendants as  shall  be  found  to  be  entitled  thereto;  and  that  the 
plaintiffs  so  paying  said  amount  into  court,  and  depositing  the 
same  with  the  clerk  of  this  court,  be  dismissed  from  the  further 
prosecution  of  this  action,  and  thereupon  be  released,  acquitted, 
and  discharged  from  all  claims  or  liability  to  either  or  any  of  the 

90  Sustained  by  Leavitt  u.  Fisher,  4  2  Paige,  570;  Hatch  v.  Beebe,  Ms., 
Duer,    1,   where   the   clause   here    in-       1864.  _ 

serted  in  brackets  as  to  .ioining  other  92  It  is  sufficient  if  it  appears  by 

parties  was  held  to  be  implied.     For  the   answers   of  the   defendants  that 

other  Forms,  see  1151-1155.  each  claims  the  fund.     Crane  v.  Mc- 

91  Sustained  by  City  Bank  v.  Bangs,  Donald,  118  N.  Y.  648. 
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defendants  in  this  action,  for,  upon,  or  by  reason  of  said  fund, 
on  the  payment  thereof  into  court  as  aforesaid. 

Arid  it  is  further  ordered,  adjudged,  and  decreed,  that  the  said 
defendants  do  interplead,  settle,  and  adjust  their  several  claims, 
demands,  and  matters  in  controversy  in  this  action,  as  between 
themselves. 

[And,  for  that  purpose,  it  is  further  ordered  and  adjudged, 
that  it  be,  and  is  hereby  referred  to  E.  F.,  Esq.,  counselor  at  law, 
of  ,   as  sole  referee,   to  hear  and   determine  the  same  — 

fourteen  days' — notice  of  such  hearing  to  be  first  given  to  the 
respective  defendants,  or  their  attorneys;  with  power  to  require 
said  several  defendants  to  present,  try,  and  determine  their  sev- 
eral and  respective  claims  to  said  fund  in  controversy  before  him, 
in  such  manner  and  under  such  regulations  as  he  may  deem  just 
and  proper. 

That  the  said  referee,  among  other  things,  examine,  ascertain, 
and  determine  which  of  said  defendants  is  entitled  to  the  said 
fimd  so  deposited  with  the  clerk  of  this  court;  and  if  he  shall  be 
of  the  opinion  that  any  one  or  more  of  the  said  defendants  is,  or 
are,  equitably  entitled  to  have  a  share  in  the  same,  that  said 
referee  also  ascertain  and  determine  what  portion  of  said  fund 
belongs  to  each ;  and  that  said  referee  do  find,  decide,  and  report 
thereon  with  all  convenient  speed.] 

FORM  No.  1871. 

Joint-stock  company,  or  unincorporated  association  or  partnership,  under  the 

statute.93 

[Designate  the  party  throughout  thus:  "  Y.  Z.,  as  president 
—  or,   treasurer  —  of    said  company,    plaintiff  —  or,    de- 

fendant."] 

FORM  No.  1873. 

Money  judgment.      ■ 

[On  hand  conditioned  otherwise  than  for  payment  of  money; 
or  upon  penalty  for  non-performance  of  agreement:^*']    [Recite 

93  N.  Y.  Code  Civ.  Pro.,  §  1919.  and  still  sometimes  used,  should  in 
Applicable  to  any  seven  or  more  ease  of  bonds  made  since  September  1, 
persons  having  joint  or  common  inter-  1880,  give  vi^ay  to  the  Form  appropri- 
est  or  liability,  or  having  a  president  ate  to  recover  on  a  covenant.  N.  Y. 
or  treasurer.  But  for  such  statute,  a  Code  Civ.  Pro.,  §  1915.  Compare 
judgment  against  A,  B.,  treasurer,  is  Beatty  v.  Ilanna,  24  Reporter,  293 ; 
a  personal  judgment.  Dougherty  v.  Keegan  v.  Kinnare,  14  N.  E.  Rep.  14 
McManus,  36  lovra,  657.  (Ill-,  1887).     If  judgment  in  such  a 

94  This  Form,  sanctioned  by  the  case  is  rendered  on  demurrer,  a  refer- 
former  practice  (2  N.  Y.  R.  S.  378;  ence  or  vprit  of  inquiry  should  be  or- 
Western  Bank  v.  Sherwood,  29  Barb.  dered  to  assess  the  damages.  Smith 
383;   Mavor,    etc.,    of   New    York    v.  v.  Jansen,  8  Johns.  111. 

Lyons,  1  Daly,  296,  24  How.  Pr.  280), 
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proceedings  as  in  coinmencement  of  preceding  Forms;  and  also 
the  verdict,  decision,  or  report,  stating  its  conclusion,  as  thus:} 
whereby  it  appears  that  the  defendant  made  his  bond,  as  alleged 
in  the  comjjiaint,  and  that  the  assignment  therein  of  breaches  is 
true,  and  that  the  plaintiff  is  now  entitled  to  recover  dol- 

lars damages  therefor;  and  the  plaintiff's  costs  [eic] ;  Now,  on 
motion  [e^c]  : 

It  is  adjudged,  1.  That  plaintiff  recover  of  defendant 
dollars    [the  penalty],  together  with  dollars,  his  costs  of 

this  action,  together  amounting  to  dollars. 

2.  That  plaintiff  may  have  execution  to  collect  said  damages 
on  occasion  of  the  aforesaid  breaches,  and  interest  thereon,  which 
damages  and  interest  thereon,  from  the  [day  of  assessment],  and 
said  costs,  together  amounting  to  dollars. 

FORM  No.  1873. 
Against  executor,  administratOT,  trustee,  etc.SB 

It  is  further  adjudged  that  said  sum  be  paid  by  said 
personally,"''    and   plaintiff    may   have    execution®^   therefor    [or, 
said  sum  be  collected  and  paid  out  of  the  estate  of  said  deceased^' 
,[may   add  further   directions  if  desired  to   adjust  equities  of, 
creditors  of  the  estate  as  to  priority°^]. 

FORM  No.  1874. 

Another  Form:  against  a  defendant  in  his  own  right,  and  another  defendant 
as  administrator,  with  leave  to  apply  for  an  accounting. 

[Recite  proceedings  and  verdict;  decision  or  report  as  in  other 
Forms,  continuing:]  and  it  appearing  thereby  that  at  the  date 
of  said  verdict  [or,  report]  there  was  due  to  the  plaintiffs  from 
the  firm  of  W.  X.  &  Co.,  whereof  the  defendant  T.  Z.  is  the  sur- 
viving partner,  dollars  for  principal  and  interest  of  moneys 

95  See  Forms  1686,  1687,  for  motion.  peal.     Syms  v.  Mayor,  etc.,  of  New 

96Baueus  v.  Stover,  14  Wlcly.  Dig.  York,  105  IST.  Y.  153. 

.^13,  89  N.  Y.  1.     This  may  be  sepa-  98  Alger    v.    Conger,    17   Hun,   45; 

rately  docketed.    N.  Y.  Code  Civ.  Pro.,  aff'd,  79  N.  Y.  633,  without  opinion; 

§  1816.  Lavallette   v.   WeUdt,   75  K  Y.  579, 

97  It  was  formerly  common  to  award  31  Am.  Rep.  494,  with  note,  modify- 

exeeution   on  the   judgment,   but  the  ing  and  aff'g  11  Hun,  432;  Lough  v. 

present  practice  in  reference  to  judg-  Flaherty,  29  Jlinn.  295,  13  N.  W.  Rep. 

ment    against    decedent's    estates    re-  131;  Guice  v.  Sellers,  43  Miss.  52. 

quires   in  ordinary  eases  application  To  make  the  judgment  a  lien  upon 

for  leave  founded  on  evidence  as  to  real  property  belonging  to  the  estate, 

assets.     N.  Y.  Code  Civ.  Pro.,  §  1825.  it    should   be   expressly   so   declared. 

Informality  in  this   direction   may  Cook   t'.   Ryan,  29  Hun,  249;  N.  Y. 

be  corrected  by  motion,  and  if  not  so  Code  Civ.  Pro.,  §  1823. 

corrected  may  be  disregarded  on  ap-  99  Matter  of  Potter,  5  Dem.  108. 
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whicli  came  to  the  hands  of  said  firm;  and  from  said  defendant 
Y.  Z.  individually,  the  sum  of  dollars,  foi  principal  and 

interest  of  [etc.}  ;  ISTow,  [etc.]  : 

It  is  adjudged,  1.  That  the  plaintiff  recover  of  the  defendant 
y.  Z.,  individually  and  in  his  o-wn  right,  and  of  the  defendant 
IJ.  V.  as  administrator  of  said  W.  X.,  deceased,  said  first-men- 
tioned sum  of  dollars,  with  interest  from  the  date  of  said 
report,  and  that  the  said  T.  Z.  in  his  own  right,  and  the  said 
F.  V.  as  such  administrator,  out  of  the  assets  of  said  estate  so 
far  as  the  same  are  applicable  thereto,  do  pay  the  same  to  the 
plaintiff. 

2.  That  the  plaintiff  recover  of  said  defendant  Y.  Z.  individu- 
ally, and  that  the  said  Y.  Z.  pay  to  the  said  plaintiff  the  second- 
mentioned  sum  of  dollars,  together  with  dollars  costs 
of  this  action. 

3.  That  the  plaintiff  have  execution  accordingly ;  '^  and  that 
either  party  may  be  at  liberty  to  apply  to  the  court  for  an  account 
of  the  assets  of  said  W.  X. 

FORM  No.  1875. 
Heir  or  devisee:  Execution  against  inheritance,  etc. 

That  said  amount  be  collected  out  of  the  real  property  which 
has  descended  from  [or,  was  devised  by]  M.  'N.,  to  the  defendant 
T,  Z.,  which  is  described  as  follows  [description  in  full}. 

FORM  No.  1876. 
In  qni  tam  action.2 

That  the  plaintiff  recover  of  the  said  defendant,  for  the  People 
of  the  State  of  ISTew  York,  and  for  said  plaintiff,  the  sum  of 
dollars,  in  the  [first  cause  of  action  in  the]  complaint  mentioned ; 
and  that  the  People  aforesaid  have  one  moiety  thereof  to  their 
own  use  and  the  said  plaintiff  the  other  moiety  thereof  to  his 
own  use,  according  to  the  statute. 

FORM  No.  1877. 
Stay  of  execution. 

That  execution  hereon  be  stayed  until  the  expiration  of 
s^*  from  entry  of  this  judgment  and  service  of  a  copy  thereof 
on  the  attorney  of  record  herein  for  the  defendant  Y.  Z. ;  after 

^  See  note  to  last  Form.  2a  Not  more  than  thirty  days  with- 

^As  to  apportionment   of  penalty,      out  security.      Code  Civ.  Pro.,  §  1351, 
see  N.  Y.  Code  Civ.  Pro.,  §  1898.  as  amended  1903. 
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which,  if  this  judgment  or  any  part  thereof  remain  unpaid,  said 
Y.  Z.  shall  have  execution  for  the  collection  thereof. 

FORM  No.  1878. 
Or  thus. 

That  there  he  a  stay  of  execution  on  this  judgment  until  the 
day  of  ,  19     ,  when,  if  the  defendant  pay 

dollars  upon  the  judgment,  there  shall  be  a  further  stay  until  the 
day  of  ,  19     ,  after  which  execution  may  issue 

for  whatever  may  remain  unpaid. 

FORM  No.  1879. 
Nuisance. 

l^Form  of  judgment  for  damages,  and  for  injunction  in  de- 
fault of  payment;  see  Father  v.  N.  Y.,  West  Shore,  etc.,  By.  Co., 
17  Ahh.  N.  C,  279.^] 

FORM  No.  1880. 
Injunction  restraining  nuisance  with  provision  for  its  temporary  suspension. 

That  the  defendant  \_name'],  its  officers,  agents  and  servants,  be 
and  they  are  hereby  restrained  and  enjoined  from  \_state  char- 
acter of  nuisance,  as]  continuing  to  so  empty  the  contents  of  the 
sewers  and  drains  of  the  said  defendant,  or  any  portion  thereof, 
into  the  Creek,  so  as  to  pollute  the  waters  thereof  as  they 

ilow  upon  and  along  the  plaintiff's  lands,  and  the  said  defendant 
is  hereby  required  and  directed  to  so  arrange  its  system  of  sewers 
and  drains  that  none  of  the  polluted  waters  and  substances  there- 

3  If  the  complaint  ask  merely   for  plaintiff   may,    however,   ask  for  an 

damages,  a  money  judgment  only  will  injunction  restraining  the  continuance 

be  appropriate.     See  Van  Veghten  v.  of  the  nuisance,  in  which  event  his 

Hudson   River  Power  Co.,    103   App.  action  is  in  equity,  notwithstanding 

Div.   130,  92  N.  Y.  Supp.  956.     But  he  asks  for  an  award  of  past  damages 

plaintiff  may  have,  in  his  action  at  as  an  incident  to  the  main  relief.    See 

law,  either  damages,  or  a  judgment  Cogswell  v.  N.  Y.,  etc.,  R.  E.  -Co.,  105 

for  the  removal  of  the  nuisance,  or  N.  Y.  319;  McNulty  v.  Mt.  Morris  EI. 

both.     Code   Civ.   Pro.,  §   1662.     The  L.  Co.,  172  id.  410;  Tucker  v.  Edison 

action  referred  to  in  this  section  is  El.    111.   Co.,   100  App.   Div.   407,  91 

purely  a  common-law  action.    Wilmot  N.  Y.  Supp.  439.     As  to  survey  for 

V.  Bell,   76  App.  Div.  252,  78  N.  Y.  purpose    of    abatement,    see   Decorah 

Supp.  591 ;  Miller  v.  Ec':  on  El.  L.  Co.,  Woolen  Mill  Co.  v.  Greer,  58  Iowa,  86, 

78  App.  Div.  390,  80  N.  Y.  Supp.  319.  12  N.  W.  Eep.  128;  Jessel  v.  Chaplin, 

The  common-law  court  has  power  to  2   Jur.    (N.    S.)    931,  Ex.;  Leech  v. 

limit   its   judgment  to  the   award  of  Schweder,  L.  R.,  9  Ch.  App.  403. 
damages,  although  plaintiff  has  also  A  survey  may  be  embodied  in  the 

demanded  the  removal  of  the  nuisance,  record.     111.  &  St.  L.  R.  Co.  v.  Svvit- 

and   the   jury   has   awarded  damages  zer,  117  111.  399,  7  N.  W.  Rep.  604. 
under   direction   of  the  court.     Had-  For  injunctions  suitable  to  various 

cock  V.  City  of  Gloveraville,  96  App.  cases,  see  p.  935  of  Vol.  I. 
Div.   130,   89   N.   Y.   Supp.   74.     The 
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from  shall  be  discharged  into  said  creek  so  as  to  affect  the  plain- 
tiff's lands  in  their  use  for  farming  and  dairy  purposes.  But  the 
operation  of  this  injunction  shall  be  and  is  suspended  for  the 
period  of  one  year  from  the  service  of  this  judgment,  and  notice 
of  its  entry,  and  the  defendant  may  have  leave  to  apply  to  this 
court,  at  Special  Term,  to  have  the  operation  of  said  injunction 
further  suspended  for  such  reasonable  time  beyond  said  year  as 
may  seem  necessary  for  the  obtaining  of  proper  legislation  or  the 
establishing  of  a  different  system  of  sewage  for  the  defendant.* 

FORM  No.  1881. 
Quo  warranto:  in  favor  of  claimant. 

That  said  defendant  Enamel  *  be  ousted  from  the  ofSce  of 
[fiiZe],  mentioned  in  the  complaint  herein.  i 

2.  That  H.  E.  D.,  named  in  the  complaint,  and  a  plaintiff  in 
this  action,  is,  and  he  is  hereby  declared  to  be,  entitled  to  the  said 
office,  by  virtue  of  the  [election]  in  the  said  complaint  men- 
tioned.^ 

FORM  No.  1882. 

In  favor  of  incumbent. 

That  said  defendant  [name']  has  not  intruded  into  or  usurped 
the  office  of  [title],  but  that  under  and  by  virtue  of  the  [ap- 
pointment] in  the  complaint  mentioned,  is  entitled  to  hold  such 
office  and  perform  the  duties  thereof,   until  the  day  of 

,  19     . 

FORM  No.  1883. 
Receiver. 

[Judgment  against,  in  official  capacity:]  That  out  of  any  funds 
which  are  now  or  may  hereafter  come  into  his  hands,  or  may  be 
under  the  direction  of  the  court  applicable  to  that  purpose,  the  de- 
fendant^ H.  J.  J.,  as  receiver  of  the  E.  E.  Co.,  pay  to  the  plaintiff 
herein  the  sum  of  dollars,  with  interest  from  the 

day  of  ,  19     ,  until  such  payment  be  made. 

*From  Sammons  v.  City  of  Glov-  Ian,  101  N.  Y.  539;  N.  Y.  Code  Civ. 

ersville,  175  N.  Y.  346.  Pro.,  §   1953. 

BAs  to  award  of  costs,  see  People  6  Woodruff  v.  Jewett,  37  Hun,  205; 

e«  rel.  Furman   v.   Clute,   52   N.   Y.  Camp  v.  Barney,  4  id.  373;  Clark  v. 

576;  modifying,   as   to  costs,   50   id.  Brookway,  1  Abb.  Ct.  App.  Dec.  351. 

451,  10  Am.  Eep.  508 ;  which  rev'd  63  A  personal  judgment  will  be  in  the 

Barb.    356    and    aff'd    12    Abb.    Pr.  ordinary  form,  without  official  desig- 

(N.  S.)  399.  nation,   or  if  official  designation  ap- 

As  to  damages  and  fees.     People  v.  pears    in    the   record,   add   the   word 

Snedeker,  3  Abb.  Pr.  233;  MeVeany  "individually"       after      defendant's 

».  Mayor,  etc.,  of  New  York,  80  N.  Y.  name  in  the  ordinary  form. 
185;  People  ex  rel  Swinburne  v.  No- 
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FORM  No.  1S84. 
Reformation. 

[0/  deed.l  that  the  deed  of  conveyance  made  by  [full  de- 
scription of  parties,  date  and  record]  be  and  the  same  is  hereby 
reformed  by  [state  how,  as]  striking  out  of  the  same  the  follow- 
ing words  [quote],  and  by  inserting  in  place  and  stead  of  the 
words  and  figures  so  stricken  out,  the  following  words  and  figures, 
viz.  [quote].  And  it  is  further  ordered,  adjudged  and  de- 
creed, that  the  said  deed,  as  so  reformed,  is,  and  the  same  is 
hereby  decreed  to  be,  a  valid  deed,  of  conveyance  by  [name]  to 
[name]  of  all  the  premises  described  in  it  as  so  reformed,' 

FORM  No.  1885. 
Replevin.8 

[Recital  of  proceedings  down  to  verdict,  as  in  other  Forms, 
continuing:]  having  found  a  verdict  upon  all  the  issues  of  fact  for 
the  plaintiff  [or,  defendant],  and  [where  value  and  damages  were 
assessed]  having  assessed  the  value  of  the  property  at  dollars, 

and  the  damages  of  the  ,  by  reason  of  the  [taking  and]  deten- 

tion of  the  property,  at  dollars;  and  the  costs  of  the 

having  been  duly  adjusted   [etc.]  ;  ISTow,  on  motion  [etc.] : 

It  is  adjudged  1^05  in  following  clauses]. 

FORM  No.  1886. 
For  possession,  or  delivery;  where  delivery  has  not  been  had.9 

That  the  plaintiff  A.  B.  recover  from  the  defendant  T."  Z.  the 
possession  of  the  [describing  the  property  sufficiently  to  identify 

7  From  Penfield  v.  New  Rochelle,  v.  Wimpleberg,  103  App.  Div.  53,  92 
160  N.  Y.  697.  N.  Y.  Supp.  997;  McNamara  v.  Eisen- 

8  As  to  proving  facts  down  to  the  loff,  14  Abb.  Pr.  (N.  S.)  25;  Cochran 
time  for  applying  for  judgment,  see  v.  Gottwald,  41  N.  Y.  Super.  Ct.  317. 
Auerbaeh  v.  Marks,  10  Daly,  171.  Defendant  is  entitled  to  opportunity 

9  In  such  case  the  judgment  must  to  return.  Rogers  v.  Bradford,  8 
be  in  the  alternative  (Hammond  v.  Bush  (Ky.),  163;  Eeavis  i:  Horner, 
Morgan,  101  N.  Y.  179,  1  Cent.  Rep.  11  Neb.  479,  9  N.  W.  Rep.  643. 
816;  Stewart  v.  Taylor,  68  Cal.  5,  The  same  Form  is  the  proper  one 
8  Pae.  Rep.  605;  Ward  v.  Masterson,  for  a  judgment  in  favor  of  the  de- 
10  Kans.  77;  Berthold  r.  Fox,  21  fendant,  where  the  plaintiff  has  had  a 
Minn.  51.  Compare  Hogue  v.  Fan-  delivery  of  the  property  to  him 
ning  (Cal.,  1887),  14  Pae.  Rep.  560).  through  a  replevy  at  the  compcnce- 
Even  though  It  appear  that  the  prop-  ment  of  the  action,  but  fails  in  the 
erty  cannot  be  delivered,  under  the  action.  Seaman  v.  Luce,  23  Barb, 
plaintiff's  own  allegations.    Hitchcock  240. 
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it'"],  being  [part  of"]   the  property  described  in  the  complaint 
herein,  and  that  said  plaintiff  recover  also  of  said  defendant 
dollars  damages  for  the  [taking  and]  detention  thereof,  and 
dollars,  his  costs  of  this  action.^- 

Or,  in  case  the  possession  of  said  property  is  not  delivered  to 
plaintiff,  that  plaintiff  recover  from  defendant  the  sum  of 
dollars,  the  value  thereof ^^  found  by  the  jury    [with  interest^* 
thereon  from  the  day  of  ,   19     ],  with  the  costs 

aforesaid,  together  amounting^^  to  the  sum  of  dollars. 


FORM  No.  1887. 

Plaintiff    the    general    owner,    but    defendant    found    to    have    a    special 

property  .16 

That  defendant  recover  of  the  plaintiff  the  sum  of  dol- 

lars, the  value  of  the  defendant's  special  property  as  fixed  by  the 
jury,  with  costs  as  taxed;    [and  if  plaintiff  has  replevied 

tie  property  and  retains  if]  and  that,  in  case  said  sum  of 
dollars  [the  value]  is  not  collected,  the  defendant  recover  from  the 
plaintiff  the  possession  of  said  [property.]  [Or  substitute  if  de- 
fendant  still  retains  the  property:  that,  in  case  said  sum  is  not 
collected,  defendant  is  entitled  to  possession  of  said  [property] 
until  the  sum  hereinbefore  awarded  is  collected  or  otherwise  paid. 

FORM  No.  1888. 
If  pajnnent  or  delivery  into  court  has  been  made. 

[Substitute  for  last  paragraph:]  And  it  is  further  oedeeed 
AND  adjudged  that  the  clerk  of  this  court  [or  other  depositary] 
with  whom  the  said  [certificate]  was  deposited  by  the  defendant 
m  this  action,  under  and  pursuant  to  the  order  of  this  court  en- 

WMonness  l'.' Livingston,  84  N.  Y.  GriswoM,  20  Wall.  486.     For  mode  of 

Supp.  124;   Welch  v.   Smith,  45   Cal.  stating  value  of  separate  articles,  see 

230;   Soria    v.    Davidson,    53    N.    Y.  Execution. 

Super.  Ct.  52.  14  According  to  Romberg  v.  Hughes, 

11  Emerson  v.  Bleakley,  2  Abb.  Ct.  18  Neb.  579,  20  N.  W.  Eep.  351,  dam- 

App.  Dec.  22.  ages  for  detention,  if  found,  cover  in- 

i^aaflin    V.    Davidson,    53    N.    Y.  terest.    See  Munsell  i;.  Flood,  46  N.  Y. 

Super.  Ct.  122.     As  to  costs  of  both  Super.  Ct.  134. 

parties   where    each    succeeds    as    to  15  Full  value  and  damages  also  are 

part,  see  p.  1860  of  this  volume.  recoverable.      Miller   r.  Warden,   111 

13  As  to  fixing  value  where  plaintiff  Pa.  300,  1  Cent.  Rep.  873. 

MS <only  a  special  property,  see  Fow-  leN.   Y.   Code   Civ.   Pro.,    §§    1727, 

ler  V.  Haynes,   91    N.   Y.    346.      An  1730;  Sprague  v.  King,  37  Misc.  792, 

absolute  judgment  for  value  may  be  76  N.  Y.  Supp.  897 ;  Cooper  v.  Kipp, 

regarded  as  an  adjudication  that  pos-  52  App.  Div.  250,  65  N.  Y.  Supp.  379. 
session  could  not  be  had.      Boley  v. 
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tered  herein  the  day  of-  j  19     ,  deliver  the  said  [cer- 

tificate] to  the  plaintiff,  upon  the  service  of  a  certified  copy  of  this 
judgment. 

FORM  No.  1889. 
For  confinnation  of  possession. 

\_Insert  after  recital  of  verdict  :'\  and  the  property  claimed  hav- 
ing been  taken  into  the  possession  of  the  plaintifE  \_or,  defendant 
—  continuing  with  the  other  recitals]  : 

It  is  adjudged,  that  the  plaintiff  [or,  defendant]  have  and  re- 
tain possession  of  the  personal  property  described  in  the  com- 
plaint [and  also  recover  dollars  damages,  with  dol- 
lars costs  of  this  action,  together  amounting  to             dollars.''] 


FORM  No.  1890. 
Suriender. 

[Of  specific  property  in  an  equity  suit:^^]  that  the  contract 
bearing  date  the  day  of  ,  19     ,  purporting  to  have 

been  executed  betv?een  A.  B.  and  Y.  Z. —  which  said  contract  is 
set  forth  as  Exhibit  A  to  the  complainant's  bill  of  complaint  —  is 
null  and  void  and  of  no  effect,  and  that  the  said  Y.  Z.,  his  agents 
and  attorneys,  and  all  others  claiming  to  act  in  his  or  their  be- 
half, be  perpetually  enjoined  from  asserting  any  right  or  claim 
under  the  same,  and  that  the  plaintiff  A.  B.  is  entitled  to  recover 
and  receive  the  bonds  and  coupons  mentioned  in  said  contract  as 
having  been  transferred  or  sold  to  the  said  Y.  Z.,  which  at  the 
several  times  of  service  of  process  in  this  suit  were  in  possession 
or  under  the  control  of  the  defendant,  and  any  proceeds  thereof 
which  have  come  into  such  possession  or  control  with  notice  of 
the  equity  of  the  plaintiff.  And  that  said  Y.  Z.  is  hereby  per- 
petually enjoined  from  setting  up  any  claim  or  title  to  any  of  the 
bonds  and  coupons  attached  which  are  described  in  said  contract 
filed  as  Exhibit  A  to  the  bill  of  complaint,  and  that  the  plaintiff 
A.  B.  is  entitled  to  restitution  of  such,  of  the  bonds  and  coupons 
jand  proceeds  as  have  come  into  the  possession  or  control  of  the 
said  defendant  as  aforesaid. 

"Value  need  not  be  fixed   (Claflin  Wall.   157,   160.     Compare  Hammond 

V.  Davidson,  53  N.  Y.  Super.  Ct.  122),  v.  Morgan,  101  N.  Y.  179,  1  Cent.  Rep. 

unless  to  fix  allowance.  816;    s.    P.,    N.   Y.    Code    Civ.   Pro., 

18  This  may  be  enforced  by  proceed-  §  718, 
ings  for  contempt.     In  re  Chiles,  22 
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FORM  No.  1891. 
Specific  perfotmance. 

[AgainM  vendor.  Short  Form:^  that  on  payment  by  the  plain- 
tiff to  the  defendant  Y".  Z.  of  the  sum  of  dollars,  with  in- 
terest from  ,  19  ,  less  the  sum  of  dollars,  costs 
of  the  plaintiff  as  taxed,  with  interest  from  the  date  of  this  judg- 
ment, the  said  defendant  Y.  Z.  execute  and  deliver  to  the  plain- 
tiff a  good  and  sufficient  deed  conveying  to  the  plaintiff,  or  his 
assigns  [description^. 

2.  That  all  the  defendants  herein,  and  all  persons  claiming 
under  them,  or  either  of  them,  be  forever  barred  and  foreclosed, 
of  and  from  all  interest  or  claim  to  the  said  premises  or  any  part 
of  them. 

FORM  No.  1892. 
Specific  Performance.    A  fuller  Form. 

It  is  oedeeed  and  adjudged,  1.  That  the  agreement  set  forth  in 
the  complaint  be  specifically  performed ;  and  that  the  defendant^® 
[vendor]  execute  and  [may  state  time  and  place,  and  direct  it 
to  he  before  referee]  deliver^"  to  the  plaintiff  [upon  his  demand 
in  writing^-']  a  good  and  sufficient  conveyance  in  fee  [free  from 
all  incumbrance  except  —  etc.],  with  full  covenants  [against  the 
grantor's  acts],  of  the  following  described  premises  [description], 
*  [and  it  is  further  adjudged,  that  the  defendant  W.  X.  is,  and 
all  persons  claiming  under  him  are  hereby  barred  and  foreclosed 
of  all  claim  to  said  premises]. 

2.  That  the  plaintiff  upon  the  delivery  or  tender  of  said  con- 
veyance do  [execute  and  deliver  to  the  defendant  Y.  Z.  the  bond 
and  mortgage  in  the  complaint  mentioned,  and]  pay  to  the  de- 
fendant or  his  attorney  dollars  [the  residue  of]  the  pur- 
chase-money named  in  the  contract  set  forth  in  the  complaint, 
with  interest^^  from  the  ,  day  of  ?  19  j  "with 
dollars  costs  of  this  action  amounting  together  to  dollars 

19  A  judgment  requiring  execution  Wis.  260;  s.  p.,  N.  Y.  Code  Civ.  Pro., 

of  a  deed  by  infant   parties    should  §  717;  Baker  v.  St.  Louis,  75  Mo.  671. 

require  the  master  or  guardian  to  ex-  2i  This  clause  is  not  usual,  but  is 

ecute  it  for   and   on   behalf    of   the  sometimes  inserted.    Morris  v.  Walsh, 

infant  [defendants]  in  this  cause  and  14  Abb.  Pr.  387. 

,  in  their  names.     Van  Schaick  v.  Stuy-  As  to  the   proper   direction   where 

vesant,  2  Edw.  204.     See,  also,  Hyatt  there  are  infants,  see  Matter  of  Elli- 

».  Seeley,  11  N.  Y.  52,  as  to  the  form  son,    5   Johns.    Ch.    261 ;    Sutphen    v. 

of  the  deed.  Fowler,  9  Paige,  280;  Hill  v.  Resse- 

^The  court  has  power  to  enforce  gieu,  17  Barb.  162. 

this  by  directing  the  sheriff  to  convey,  22  Bostwick    v.    Beach,    103    N.    Y. 

as  well  as  by  punishing  the  defendant  414;  another  decision,  105  id.  661. 
for  contempt.     Burrall  v.  Eames,  5 
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\_if  there  is  to  he  deduction  for  deficiency^^  add:  subject,  how- 
ever, to  a  deduction  and  abatement  to  which  the  plaintiff  is  hereby 
adjudged  to  be  entitled,  for  the  deficiency  in  the  amount  of  the 
land  agreed  to  be  conveyed;  and  it  is  further  ordered,  that  it  be 
referred  to  E.  F.,  Esq.,  of  ,  counselor  at  law,  to  com- 

pute and  ascertain  the  amount  of  such  abatement,  and  the  amount 
of  purchase-money  remaining  due  after  such  deduction,  and  the 
interest  thereon]. 

\_0r,  if  a  lien  or  incumbrance  is  to  be  paid  out  of  the  purchase- 
money:  that  at  the  time  and  place  aforesaid  the  plaintiff  pro- 
duce and  deliver  to  the  defendant  proper  evidence  of  the  payment 
of  an  incumbrance  upon  said  premises  consisting  of  [describe'], 
or  that  of  said  purchase-money  the  sum  of  ,  dollars  be  paid 

to  said  referee  and  he  is  directed  to  forthwith  pay  and  discharge 
said  lien.^* 

3.^^  And  it  is  fuethee  adjudged,  that  if  the  plaintiff  upon  a 
tender  of  said  conveyance  refuse  to  pay  the  sum  so  found  due,  t 
the  premises  hereinbefore  described  be  sold  by  said  referee  [or, 
by  the  sheriff  of  the  county  of  ]    at  public  auction  [here 

proceed  with  directions  for  sale^^  and  decree  over  for  deficiency; 
see  forms  of  judgment  in  foreclosure]. 

[Or  instead  of  directing  a  sale,  substitute  for  the  above,  be- 
ginning at  the  t :  the  plaintiff  be  barred  of  his  rigbt  to  a  specific 
performance  of  said  contract;  and  that  the  contract  be  given  up 
to  be  cancelled ;  and  that  the  defendant  recover  of  plaintiff  his 
fosts  of  this  action  to  be  taxed.^'^1 

FORM  No.  1893. 
Against  purchaser. 

[As  in  preceding  Form  to  the  *,  substituting  "  plaintiff  "  for 
"  defendant,"  and  "  defendant  "  for  "  plaintiff,"  and  continu- 
es Anthony  i:  Crippen,  24  Wkly.  in  place  of  decreeing  a  specific  per- 
Dig.  86.  See  as  to  allowing  mortgages  formance,  should  decree  a  compensa- 
te stand,  Webster  v.  Kings  County  tion  in  damages.  Pitt  v.  Davison,  12 
Trust  Co.,  145  N.  Y.  275.  Abb.  Pr.  385.     Compare  Parkhurst  v. 

24  See  Frain  «.  Klein,  18  App.  Div.  Van    Cortlandt,    1    Johns.    Ch.   273; 
64,  45  N.  y.  Supp.  394.  Stevenson  v.  Buxton,  8  Abb.  Pr.  414, 

25  The     following     provisions      for  15  id.  352. 

compelling  plaintiiT   to   perform,   are  26  Benedict   v.   Benedict,   85  N.  Y. 

sanctioned  by  Qark  v.  Hall,  7  Paige,  625,  aff'g  9  Wldy.  Dig.  123;  Price  v.- 

382;   s.  p.,  with  provision  for  treble  Palmer,  23  Hun,  504. 

damages     for     injuries,     Lazarus     v.  27  See    Fitzpatrick   v.   Dorland,   27 

Heilman,  11  Abb.  N.  C.  93.  Hun,   291;    Adams  V.   Ash,  46  Him, 

If    pending    the    action    plaintiff's  105. 

title   has   divested  by  legal   proceed-  Such  a  judgment  cannot  be  enforced 

ings,   the   judgment   for   specific   per-  by  contempt  proceedings,  so  far  as  the 

formance  should  recite  such  fact,  and,  obligation  to  pay  the  purchase  money 
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mg:]  2.  That  if  the  defendant  refuse  to  receive  said  deed,  the 
plaintiff  file  the  same  with  the  clerk  of  this  court.^^ 

3.  That  upon  such  delivery  or  filing  of  said  conveyance,  the 
defendant  pay  to  the  plaintiff  or  his  attorney  dollars,  [the 

residue'  of]  the  purchase-money  named  in  the  contract  set  forth 
in  the  complaint,  with  interest  from  the  day  of 

19    ,^  and  the  sum  of  dollars  costs  of  this  aetioL,   and 

that  plaintiff  have  execution  therefor. 

FORM  No.  1894. 
Will. 

[Judgment  establishing  lost  willf^  after  recitals:']  It  is  ad- 
judged, that  the  plaintiff  A.  B.  is  the  widow  of  C.  B.,  deceased, 
late  of  the  town  of  ,  county  of  ,  and  State  of 

That  said  C.  B.  died  in  ,  on  the  day  of  , 

19    . 

That  prior  to  his  death,  and  in  the  month  of  ,  19     ,  he 

made  and  published  his  last  will  and  testament,  which  was  [in 
substance]  as  follows  [insert  copy,  or  state  substance]. 

That  said  will  was  by  the  said  C  B.  declared  to  be  his  last  will 
and  testament,  and  was  duly  subscribed,  acknowledged,  published 
and  declared  in  presence  of  two  subscribing  witnesses,  that  said 
will  was  the  free  act  of  said  C.  B.  while  under  no  restraint,  and 
that  he  was  then  of  sound  mind. 

is  concerned.  Kittel  v.  Stueve,  11  29  This  provision  is  sanctioned  by 
Misc.  279,  24  Civ.  Pro.  Rep.  223,  32  Lowber  v.  Mayor,  etc.,  of  New  York, 
N.  Y.  Supp.  272;  aff'd,  146  N.  Y.  380.  5  Abb.  Pr.  484,  26  Barb.  262,  or  a 
28  Abatement,  if  any,  may  be  pro-  provision  may  be  inserted,  that  if  the 
vided  for  as  in  preceding  Form.  If  purchaser  will  not  accept  the  convey- 
plaintifl  has  collected  rents  and  ance  and  pay  the  purchase-money,  the 
profits  which  should  be  allowed  to  de-  premises  may,  on  the  vendor's  appli- 
fendant,  a  clause  may  be  inserted  cation,  be  sold  to  raise  such  purchase- 
directing  that  "  the  said  referee  is  money,  with  the  costs,  and  the  pur- 
also  to  take  an  account  of  the  rents  chaser  may  be  ordered  to  pay  any 
and  profits  of  the  above-described  deficiency.  Clark  v.  Hall,  7  Paige, 
premises  which  may  have  come  to  the  382.  And  if  a  purchaser  in  posses- 
hands  of  the  plaintiff,  or  any  person  sion  having  obtained  a  decree  for  a 
for  his  use,  and  to  make  all  just  de-  specific  performance,  declines  to  take 
ductions  therefrom,  and  what  shall  be  advantage  of  it,  he  may  be  required 
found  upon  such  account  to  be  justly  to  account  for  rents  during  his  occu- 
allowable  to  the  defendant,  shall  be  pancy,  without  any  allowance  for  his 
deducted  from  the  amount  found  due  payments  upon  the  contract.  Clark 
for  principal  and  interest  of  said  pur-  v.  Hale,  Clarke,  349. 
chase-money."  30  Bowen  v.  Idley,  6  Paige,  46 ;  Mat- 
Where  such  an  account  is  decreed,  ter  of  Roberts,  8  id.  446;  Sheridan  v. 
the  judgment  should  not  be  made' final  Houghton,  6  Abb.  N.  C.  234;  aff'd,  84 
Mtil  after  report.  N.  Y.  643,  except  as  to  costs;  N.  Y. 

Code  Civ.  Pro.,  §  1862. 
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That  said  will  was  in  existence  and  unrevoked  at  the  time  of 
the  testator's  death,  and  was  seen  as  late  as  the  day  of 

last. 

That  during  the  time  of  the  [riots  in  July  last]  the  said  will  was 
lost ;  and  that  although  careful  and  diligent  search  has  been  made 
for  it,  it  has  not  been  found,  and  it  is  lost  or  destroyed  and  can- 
not be  found. 

That  the  provisions  of  the  said  will  were  clearly  and  distinctly 
proved  by  two  witnesses. 

And  this  court  doth  further  adjudge  and  decree,  that  the  said 
will  is  established  and  proved  as  a  lost  will,  that  an  exemplified 
copy  thereof  be  transmitted  to  the  surrogate  of  the  county  of 
,  for  record  in  his  office,  and  that  [the  plaintiff]  have  and 
receive  letters  testamentary  thereon  from  his  court  in  the  same 
manner  and  with  like  effect  as  upon  a  will  proved  in  that  court. 

FORM  Wo.  1895. 
Judgment    estatlishing  validity   of   will.si 

It  is  adjudged  that  the  writing  produced  upon  the  trial  of  this 
action,  bearing  date  the  day  of  ,  19     ,  and  purport- 

ing to  be  his  .last  will  and  testament,  is  in  truth  and  in  fact  the 
last  will  and  testament  [and  codicil  thereto]  of  M.  JSF.,  late  of  the 
city  of  ,  in  the  county  of  ,  deceased. 

It  is  further  adjudged  that  all  the  parties  to  this  action,  and 
all  persons  claiming  under  them  subsequently  to  the  commence- 
ment of  the  said  action,  be  and  they  are,  and  each  of  them  is, 
hereby  enjoined  from  bringing  or  maintaining  any  action  or  pro- 
ceeding, or  from  interJDOsing  or  maintaining  a  defense  in  any 
action  or  proceeding,  based  upon  a  claim  that  such  writing  is  not 
the  last  will  and  testament  of  said  testator. 

31  N.   Y.   Code   Civ.   Pro.,    §   2653a.  The  action  is  at  law,  notwithstand- 

Even  though  plaintiff,  who  is  attack-  ing  the  provision  for  an  injunction, 

ing  tlie  will,  makes  default,  the  de-  Carolan  v.  O'Donnell,  105  App.  Div. 

fendant    may    enter     an    affirmative  577,  94  N.  Y.  Supp.  171. 
judgment.     Delmar  v.  Delmar,  65  App. 
Div.  582,  72  N.  Y.  Supp.  959. 


TRIAL,    ETC. VIII.    PECULIAR  TO   DIVORCE, 


1955. 


ARTICLE  VIII. 
Proceedings  in  Peculiar  Actions. 


Section     I.  Divorce. 

II.    DOWEB. 

III.  Ejectment. 

IV.  FOKECLOSUBE. 

V.  Partition. 
VI.  Redemption. 


SECTION  I. 


Divorce. 

FORMS. 


1896.  Notice    of    application    for    di- 

vorce. 

1897.  Affidavit  to  proceedings. 

1898.  —  denying  cohabitation. 

1899.  —  of  continued  lunacy. 

1900.  —  denying  collusion,  etc. 

1901.  Order  of  reference  to  try  issues. 

1902.  —  for  jury  trial  of  issues  in 

divorce. 

1903.  Appearance  by  corespondent. 

1904.  Eeport  of  referee  in  divorce. 

1905.  Notice  of  motion    (or  order  to 

show  cause)    to   confirm  ref- 
eree's report,  etc. 

1906.  Interlocutory  judgment  on  ref- 

eree's report. 

1907.  Decision  directing  interlocutory 

judgment  after  jury  trial. 

1908.  Interlocutory   judgment    of    di- 

vorce. 

1909.  Affidavit  upon   application   for 

final  judgment. 


1910. 
1911- 


1926. 


1927. 


1928. 


1929. 
1930. 


Final  judgment  of  divorce. 

1925.  Statements  of  relief  suit- 
able to  insert  in  judgments  in 
matrimonial  actions. 

Order  granting  leave  to  a  de- 
fendant to  make  application 
for  a  modification  of  final 
judgment. 

Notice  of  motion  to  annul  or 
modify  a  direction  in  final 
judgment  for  support  of  wife 
or  children,  or  custody  of 
children. 

Petition  to  modify  divorce  judg- 
ment by  giving  leave  to  marry 
again. 

Order  thereon. 

Petition  to  revoke  final  judg- 
ment of  separation. 


FORM  No.  1896. 
Notice  of  application  for  judgment  of  divorce,  on  failure  to  answer,  after 

appearing. 

[Follow  Form  1566,  ending  with  the  words,  "for  the  relief 
demanded  in  the  complaint."] 
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FORM  No.  1897. 
Affidavit  to  proceedings  in  divorce  to  apply  for  judgment  or  default  or  for 
reference  after  answer.32 

{Title  of  court  and  action.^ 
\_Venue.] 

A.  T.,  being  duly  sworn,  says: 

I.  That  he  is  the  [managing  clerk  of]  plaintiff's  attorney 
herein. 

II.  That  this  action  is  brought  for  a  divorce  on  account  of 
adultery  \_or,  for  a  separation  or  limited  divorce  on  the  ground 
of  cruelty,  or  state  other  cause  — •  or,  to  annul  a  marriage  on  ac- 
count of,  here  designate  briefly  the  ground,  and  if  brought  by 
leave,  or  if  a  guardian  ad  litem  was  appointed  for  plaintiff,  allege 
that  facf]. 

III.  That  the  summons  herein,  and  a  copy  of  the  complaint 
\or,  the  summons  and  inscriptions  thereon,  copies  of  which  are 
hereto  annexed]  were  duly  personally  served  on  defendant  within 
this  State  more  than  twenty  days  since,  as  appears  by  the  an- 
nexed affidavit  of  M.  'SP  \_or,  state  service  in  detail  if  made  by 
deponent;  see  Volume  I,  p.  644]. 

[Or,  if  service  tuas  by  publication,  state  it  as  in  paragraphs 
II-IV,  Form  1579,  on  p.  1762,  of  this  volume.] 

\If  summons  was  served  without  the  complaint,  or  l)y  publi- 
cation, add:]  The  copy  of  the  summons  served  on  defendant  [or, 
as  so  published  —  or,  as  so  delivered  to  defendant  without  the 
State]  contained  legibly  written  or  printed  upon  the  face  thereof 
the  inscription  indicated  upon  the  copy  summons  hereto  annexed, 
as  appears  by  said  affidavit. ^^'^ 

IV.  //  defendant  has  not  appeared:  That  said  defendant  has 
failed  to  appear  or  plead,  although  his  [or,  her]  time  to  do  so  has 
heretofore  fully  expired. 

[Or  if  he  has  appeared  and  failed  to  answer:]  That  defendant 
appeared  herein  on  the  day  of  ,  19       [and  a  copy 

of  the  complaint  was  duly  served  on  said  defendant  on  the 
day  of  J  19     ,  pursuant  to  demand  therefor],  but  he  [or, 

32  N.  Y.  Code  Civ.  Pro.,  §§1214,  issue  joined,  notwithstanding  defend- 
1774  (applicable  to  all  matrimonial  ant's  appearance  by  attorney,  and 
actions ) .  service  of  answer. 

33  Required  by  Court  Rule  No.  72,  33a  See  Form  365,  p.  631  of  Vol.  I. 
upon  application   for   reference  after 
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she]  tas  failed  to  plead  herein,  and  his  [or,  her]  time  to  plead 
has  heretofore  fully  expired. 

[If  defendant  was  an  infant,  allege  appointment  of  guardian 
ad  litem:  and  that  more  than  twenty  days  since  then  have  ex- 
pired.^*] 

[If  defendant  was  arrested,  state  also:  and  that  the  arrest  of 
the  defendant  herein  was  made  on  the  day  of  ,  19     , 

more  than  twenty  days  past.^®] 

[Jurat.l  [Signature.] 

FORM  No.  1898. 
Affidavit  denying  cohabitation  in  action  to  annul  mairiage.36 

[Title  of  court  and  action.] 
[Venue.] 
A.  B.,  being  duly  sworn,  says: 

I.  That  he  [or,  she]  is  the  plaintiff  above  named  *  [or,  she  is 
the  wife  on  whose  behalf  the  above-entitled  action  is  brought]. 

[Where  nonage  is  the  ground  of  action:]  II.  That  this  de- 
ponent and  the  defendant  Y.  Z.  have  not  freely  cohabited  as  hus- 
band and  wife  at  any  time  since  deponent  attained  the  age  of 
[eighteen]  years,^'^  -which  age  deponent  attained  on  the  day 

of  ,   19     . 

[Or  where  force  or  fraud  in  effecting  marriage  is  the  ground:] 
II.  That  there  has  been  no  voluntary  cohabitation  between  the 
deponent  and  the  defendant  as  man  and  wife  at  any  time  [since 
the  discovery  by  the  deponent  of  the  fraud  alleged  in  the  com- 
plaint —  or,  since  the  deponent  acquired  a  full  knowledge  of  the 
facts  constituting  the  fraud;  if  such  discovery  is  relied  on,  then, 
as  a  qualification,  the  particulars  should  he  stated]. 

3*N.  Y.  Code  Civ.  Pro.,  §  1218.  The  woman  may  sue,  however,  un- 

35  M,  §  566.     Appearance  and  an-  der  section  1743,  since  the  age  of  legal 

swer  does  not  dispense  with  proof  of  consent  in  New  York  is  now  eighteen 

service  when  moving  for  a  reference.  years  (Dom.  Eel.  Law  [L.  1896,  chap. 

N.  Y.  Gen.  Rule  No.  72.  272],    §   4),   and   annulment   may  be 

5' Required    by    N.    Y.    Gen.    Rule  obtained   notwithstanding   consent   of 

No.  73.  parents  and  consummation  of  mar- 
s'At  common  law,  at  the  ages  of  riage  by  cohabitation  prior  to  arriving 

fourteen  and  twelve  respectively;  un-  at  that  age.     Conte  D.  Conte,  82  App. 

der  N.  Y.  Code  Civ.  Pro.,  §  1742,  the  Div.  335,  81  N.  Y.  Supp.  923;  Earl  v. 

wife  may  sue  if  she  had  not  attained  Earl,   90   App.   Div.   639;    Wander  v. 

tte  age  of  sixteen  and  there  was  no  Wander,  111  id.  189,  97  N.  Y.  Supp. 

lawful  consent  of  parents  or  guardian,  586.      Section  1742  has,  therefore,  be- 

cte.,  and  in  this  case  consummation  come   practically  obsolete,   caused  by 

a?d  ratification  must  each  be  nega-  the  raising  of  the  age  of  legal  consent. 

tived. 
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\_0r  where  lunacy  is  the  ground:]   II.  That  the  parties  have 
not  cohabited  as  husband  and  wife  at  any  time  since  the 
day  of  J  19     ,  since  which  day  the  deponent  was  restored 

to  reason. 

[Jurat.]  .  [Signature.] 

FORM  No.  1899. 
AfSdavit  of  continued  lunacy  in  action  to  annul  marriage.ss 

[Title  of  court  and  action.] 
[Venue.] 

M.  ]Sr.,  of  ,  being  duly  sworn,  says: 

I.  That  he  is  personally  acquainted  with  A.  B.,  above  named, 
the  plaintiff  herein  [or,  on  whose  behalf  this  action  for  a  divorce. 
is  brought],  and  has  attended  said  A.  B.  for  months  past 
as  his  [or,  her]  physician  [or  otherwise  relate  qualifications  as 
expert] . 

II.  That  he  examined  said  A.  B.  this  day,  and  finds  that  he 
[or^. she]  continues  to  be,  and  in  deponent's  opinion  he  [or,  she] 
has  been,  ever  since  the  year  ,  a  lunatic. 

[Jurat]  [Signature.] 

FORM  No.  1900. 
Affidavit  denying  collusion,  etc.,  in  case  of  adultery.39 

[As  in  Form  1898,  to  the  *]  II.  That  the  adultery  charged  in 
the  complaint  herein  was  committed  without  the  consent,  con- 
nivance, privity;  or  procurement  of  deponent.  That  five  years 
have  not  elapsed  since  the  plaintiff  discovered  the  fact  that  such 
adultery  had  been  committed,  and  that  deponent  has  not  volun- 
tarily cohabited  with  the  defendant  since  such  discovery  [and 
if  defendant  was  living  in  adulterous  intercourse  with  the  alleged 
paramour:  and  that  five  years  have  not  elapsed  since  the  com- 
mencement of  the  adulterous  intercourse  with  M.,  alleged  in  the 
complaint,  was  discovered  by  deponent]. 

38  Required  to  obtain  judgment  in  But  the  present  statute  says  "  freely 

action  to  dissolve  marriage  for  lunacy  cohabited."      N.   Y.    Code    Civ.   Pro., 

of  plaintiff,  by  N.  Y.  Gen.  Rule  No.  73.  §  1747. 

Or  may  show  when  plaintiff  was  re-  39  Required    by    N.    Y.    Gen.   Rule 

stored  to  reason,   and  produce  plain-  No.  72,  unless  contained  in  a  verified 

tiff's    affidavit    "  that    this    deponent  complaint.      Oral    evidence   on   these 

and  the  defendant  Y.  Z.  have  not  co-  matters  is  not  permissible.     The  affi- 

habited  as  husband  and  wife  since  the  davit,  if  necessary,  is  submitted  upon 

'  said  was  restored  to  his   [or,  the  application  for  judgment.    Evans 

her]  reason."    N.  Y.  Gen.  Rule  No.  73.  v.  Evans,  27  Misc.  10,  57  N.  Y.  Supp. 
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FORM  No.  1901. 
Order  of  reference  to  try  issues.4o 

At  a  Special  Term  [^etc,  see  Form 
820,  p.  1174], 
[Title  of  action.'] 

On  reading  the  pleadings  herein,  and  on  reading  and  filing  the 
affidavit   of   A.    T.,    verified   the  day   of  ,    19     , 

showing  service  of  the  summons  and  complaint  upon  the  de- 
fendant,*^ [if  adultery  is  in  issue,  add:]  and  the  written  con- 
sent*^ of  the  parties  hereto  [continuing  with  recitals  according 
io  the  proceedings;  see  p.  11Y4]. 

Ordered,  that  this  action  and  the  issues  herein  be  and  the  same 
are  hereby  referred  to  E,.  F.,  Esq.,  of                  ,  to  hear  and  de- 
termine,*^ and  that  he  report  the  evidence**  and  the  other  pro- 
ceedings upon  the  reference  to  the  court  [with  his  opinion]  with 
all  convenient  speed. 
Enter:   [signature  of  judge  hy  initials  of  name  and  title.] 
[Motion  for  jury  trial  of  issues;  see  next  Form.^^] 
• — — ■ 1 

274.    The  collusion  referred  to  is  in  referee,    say :      "  To   a   referee   to   be 

procuring  or  conniving  at  the  act  of  designated  by  the  court."    N.  Y.  Code 

adultery,  not  in  taking  steps  to  faeili-  Civ.  Pro.,  §  1012. 

tate  the   proceedings    in   the    action.  43 N.    Y.    Code    Civ.    Pro.,    §    1229- 

Dodge  V.  Dodge,  98  App.  Div.  85,  90  Uhlnian  v.   Uhlmann,   17  Abb.   N.   C. 

N.  Y.  Supp.  438.  236,  262;  Anon.,  3  id.  161;  McC'leary 

40  Ah  order  of  reference,  on  default  v.  McCleary,  30  Hun,  154,  and  cases 

of  the  defendant,  will  not  be  granted  cited, 

in  N.  Y.  Gen.  Rule  No.  72.  «  N.  Y.  Code  Civ.  Pro.,  §  1229. 

On  the  question   of   adultery   jury  *5  The  motion  in  divorce  for  adul- 

trial  is  of  right.     Conderman  v.  Con-  tery  need  not  be  made  within  ten  days 

derman,  44  Hun,  181.     And  see  Mor-  after  issue  joined.      Conderman  t;.  Con- 

rell  V.  Morrell,   17  id.  324;   Whitney  derman,  44  Hun,  181. 

r.  Whitney,  76  id.  585,  28  N.  Y.  Supp.  In  an  action  to  annul  a  marriage, 

214;   N.  Y.   Code   Civ.   Pro.,    §    1753.  unless  it  is  founded  on  an  allegation 

But  upon  the  parties'  consent  a  refer-  of   physical   incapacity,    either   party 

ence  may,   in   the    discretion    of   the  has  a  right  to  have  issue  settled  for 

court,  be  granted ;  but  if  granted,  the  jury   trial.       N.    Y.    Code    Civ.   Pro., 

court    must    designate     the    referee.  §    1753. 

N.  Y.  Code  Civ.  Pro.,  §   1012.  If   jury  trial   of   any  issue   is   re- 

«  Gen.  Rule  No.  72.     For  affidavit  quired,  an  issue  taken  on  ^matter  in 

of  service  of  summons  in  divorce,  see  bar   (N.  Y.  Gen.  Rule  No.  74),  or  on 

Vol.  I,  p.  644.  a  question  of  legitimacy  {id.,  No.  75), 

«  Consent  to  reference  as  in  Form  must  be  tried  in  the  same  manner  and 

1831,  except  that  instead  of  naming  at  the  same  time. 
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FORM  No.  1902. 

Order  for  jury  trial  of  issues  in  divorce  made  at  trial,  where  previous  motioa 
therefore  had  been  denied.46 

At  a  Special  Term  [etc.,  as  in  Form 
820,  p.  1174  of  this  volume.] 
iTitle  of  action.] 

This  cause  having  been  called  in  its  regular  order  on  the  cal- 
endar, and  the  trial  thereof  moved  before  the  court,  without  a 
jury  [and  the  proofs  of  both  parties  having  been  produced  and 
the  evidence  closed,  and  the  cause  submitted  to  the  court  for 
decision  on  the  day  of  ,  19      ;  and  the  court  on  such 

trial  being  under  the  impression  that  a  motion  had  theretofore 
been  made  to  send  the  issues  therein  to  a  jury  for  trial,  and  that 
it  had  been  heard  upon  its  merits  and  denied:  !N"ow,  on  learning 
that  such  motion  vi^as  not  heard  upon  its  merits,  but  vas  denied 
upon  the  technical  ground  that  it  was  not  made  within  the  time 
required  by  the  rules  of  the  court]  ;  and  it  appearing  satisfactorily 
to  the  court  that  certain  questions  of  fact  involved  in  the  issues 
in  this  action  should  be  tried  by  a  jury,  it  is  on  the  court's  own 
motion  :*^ 

Oedeked,  that  the  following  specific  questions  of  fact  involved 
in  the  issues  in  this  action  be  tried  by  a  jury  at  a  Trial  Term  of 
tliis  court: 

First.  Did  the  defendant  commit  adultery  with  one  M.  N., 
at  ,  on  the  day  of  ,19      ?** 

[And  so  on  as  to  other  offenses  charged.] 

46  For  papers  upon  application  for  There  is  no  right  to  a  jury  trial  of 

the  order  by  motion  made  before  trial,  the  issues  in  an  action  for  a  limited 

see  Forms  Nos.   1730-1732.  divorce.    Packard  v.  Packard,  88  App. 

The    only    question    which    either  Div.    339,   84  N.   Y.   Supp.    1090,   14 

party  has  the  7-ight  to  have  submitted  Anno.  Cas.  92. 

to  tlie  jury  is  the  issue  of  adultery.  The  Form  is  sustained  in  Brinkley 

If,  upon  the  settlement  of  the  issues,  v.  Brinkley,  56  N.  Y.  192. 

the  court  inserts  other  questions  for  4T  N.  Y.  Code  Civ.  Pro.,  §  971. 

the  jury  to  answer,  its  verdict  is  eon-  *8  The  defendant  is  entitled  to  have 

elusive  only  as  to  the  adultery,  and  a  reasonably  specific  question  framed, 

advisory  merely  as  to  the  other  mat-  as  to  the  time  and  place  of  the  alleged 

ters.     Unless  the  answer  affirmatively  adultery,    even    though    he    has    not 

pleads  condonation,  consent,  lapse  of  moved  for  a  bill  of  particulars  thereof, 

five  years,  etc.,  these  matters  are  not  and   the   complaint's   allegations   are 

in  issue  (Lowenthal  v.  Lowenthal,  157  indefinite.      Bush  v.  Bush,  fupra.  ^ 

N.  Y.  ■23G),  and  even  when  at  issue  If  the  husband  charges  the  illegiti- 

the  practice  of  including  them  in  the  macy  of  the  children,  an  issue  will  be 

questions  to  be  submitted  to  the  jury  framed  thereon.     Gen.  Rule  No.  75. 
is   disapproved.     Bush   v.   Bush,    103 
App.  Div.  588,  93  N.  Y.  Supp.  159. 
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And  all  further  questions  and  directions  are  reserved  until 
after  the  trial  of  such  issues.*® 

[And  it  is  furthee  ordered,  that  the  defendant  be  privileged 
from  arrest  under  any  process  in  this  action,  except  to  enforce 
the  payment  of  alimony  which  may  have  accrued  up  to  the  time 
of  the  trial,  while  coming  to  the  place  of  trial,  remaining  there 
and  returning  therefrom,  this  privilege  to  extend  also  to  one  day 
before  the  trial  and  one  day  after  the  same.] 

Enter:   [signature  of  judge  hy  initials  of  name  and  title.] 

FORM  No.  1903. 
Appeai-ance  by  corespondent  in  action  for  divorce.BO 

[Title  of  court  and  cause.] 

Please  take  notice  that  [name  of  alleged  corespondent]  hereby 
appears  in  this  action,  and  I  am  retained  by  and  appear  for 
said  [name]  herein,  and  demand  that  a  copy  of  the  summons 
and  complaint  and  all  other  papers  in  the  action  be  served  upon 
me  at  my  office,  ISTo.  street,  in  the  city  of 

[Date.]  [Signature.] 

Attorney  for  [name]. 
Office  and  post  office  address  [specify] . 
To  ,  Esq., 

Attorney  for  plaintiff. 

<9  6alushau.  Galusha,  43  Hun,  181;  The  statute  gives  the  corespondent 
judgment  modified,  116  N.  Y.  635.  the  right  to  appear  to  defend  the  ac- 
Wliere  all  the  issues  in  the  complaint  tion,  though  he  is  not  in  terms  made 
are  referred,  the  order  may  strike  out  a  party  thereto.  Whether  he  is  en- 
and  direct  the  disregarding  of  any  titled  to  serve  an  answer  is  not  set- 
allegation  not  sufficiently  definite  to  tied.  See  Boiler  v.  Boiler,  supra; 
allow  the  admission  of  proofs.  Burr  Billings  v.  Billings,  73  App.  Div.  69, 
V.  Burr,  2  Edw.  448.  76  N.  Y.  Supp.  628. 

60  This  appearance  may  be  served  Plaintiff's  attorney  may  serve  a 
at  any  time  before  the  entry  of  judg-  copy  of  the  summons  and  complaint 
ment.  Code  Civ.  Pro.,  §  1757.  The  upon  the  corespondent,  without  wait- 
Appellate  Division  in  the  first  depart-  ing  for  his  appearance;  in  which 
ment,  by  a  divided  court,  and  conced-  event,  the  corespondent  must  serve 
ing  the  power  of  the  court  to  set  his  appearance  within  twenty  days,  if 
aside  a  verdict  already  had  if  proper  he  desires  to  appear.  Code  Civ.  Pro., 
grounds  were  shown  by  the  corespond-  §  1757. 

ent,  has  held  that  the   corespondent  If   the   corespondent   is    successful, 

comes  in  subject  to  the  condition  of  he  may  tax  a  bill  of  costs,  consisting 

the  action  at  the  time  he  appears,  and  of  a  trial  fee  and  disbursements.    Id. 

that  if  a  trial  has  already  been  had  If   unsuccessful,    such   costs   may   be 

on  the  issue  of  his  adultery,  no  new  awarded   against   him   in  the   discre- 

ttial  will  be  ordered  where   he  was  tion  of  the  court.    Billings  r.  Billings, 

present  as  a  witness  and  had  notice  of  supra. 

the  prior  proceedings.     Boiler  v.  Bol-  Five  days'  notice  of  application  for 

ler,  111  App.  Div.  240,  97  N.  Y.  Supp.  final  judgment  must  be  served  upon 

609.  the  attorney,  together  with  a  copy  of 
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FOKM  No.  1904. 
Report  of  referee  in  divorce.Bi 

I8ee  Forms  1845  and  190T.J 

[Also  state:  that  the  testimony  taken  before  the  referee  has 
been  subscribed  by  the  witnesses,  and  the  same  and  the  exhibits, 
if  any  (or  copies),  are  annexed  to  and  filed  with  the  report.] 

FORM  No.  1905. 

Notice  of  motion  (or  order  to  show  cause)  to  confirm  report  of  referee  and 

for  judgment  of  divorce. 

[As  in  Form'l56Q,  p.  1754,  to  the  * :  for  a  final  hearing  of  this 
cause,  and  for  the  confirmation  of  the  report  of  R.  F.,  the  referee, 
filed  herein,  the  day  of  >  19     >  and  for  judgment 

for  the  relief  demanded  in  the  complaint  [and  may  say:  and  for 
the  entry  of  the  interlocutory  judgment  a  draft  of  which  is  here- 
with served  upon  you,  with  costs,  and  for  such  other  [etc']. 

FORM  No.  1906. 
Interlocutory  judgment  on  report  of  referee.B2 

At  a  Special  Term  [etc.;  see  Form 
820,  p.  1174.] 
[Title  of  action,] 

The  issues  in  this  action  having  been  duly  referred  to  R.  F., 
Esq.,  referee,  to  hear  and  determine,  by  an  order  duly  made  and 
entered  herein  the  day  of  ,  19     ,  and  the  report 

of  the  referee  having  been  duly  filed  the  day  of  , 

19  ;  [if  defendant  appeared  in  the  cause,  but  not  on  this  hear- 
ing, add:  and  due  notice  of  plaintiff's  application  for  final  hear- 

the     proposed     final     judgment,     by  52  The   court   may   only  grant,   or 

special    rule    in    New    York    county.  refuse  to  grant,  the  judgment.    Goldie 

Special  Term  Rule  No.  8.  v.  Goldie,  39  Misc.  389,  79  N.  Y.  Supp. 

The  intervening  corespondent  has  a  357 ;  Goldner  v.  Goldner,  49  App.  Div. 

right   to   a   jury   trial   of   the   issues  395,  63  N.  Y.  Supp.  431. 
affecting  her.    Rixa  v.  Rixa,  35  Misc.  If  the  court  refuses  to  confirm  the 

227,  71  N.  Y.  Supp.  815.  report,  no  judgment  can  be  entered, 

Bl  The   report   must   determine   the  and   a    new   reference   must  be   had. 

question    of    costs,    and    the    Special  Bauer  v.  Bauer,  42  Misc.  557,  87  N.  Y. 

Term  has  no  power  to  determine  that  Supp.  607. 

question.     Sabater  v.  Sabater,  7  App.  The  principles  upon  which  the  court 

Div.  70,  39  N.  Y.  Supp.  958.  determines  this  application  are  stated 

The    referee    must    find    upon    the  in  Eyerson  v.  Eyerson,  55  Hun,  191, 

issue    of    a    counterclaim    interposed,  7  N.  Y.  Supp.  726;   Gorham  V.  Gor- 

charging  plaintiff  with  adultery.    Grif-  ham,    40   App.    Div.    564,   68   N.   Y. 

fin  V.  Griffin,  70  Hun,  73,  23  N.  Y.  Supp.  50. 
Supp.   1070. 
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ing  and  judgment  having  been  given  to  defendant''^]  and  satis- 
factory evidence  having  been  produced  to  the  court  on  the  part 
of  tie  plaintiff,  proving  the  material  allegations  of  the  com- 
plaint^* [in  divorce  for  adultery,  add:  and  showing  also  that  there 
is  no  judgment  or  decree  of  any  court  of  the  State  of  competent 
jurisdiction  against  plaintiff  in  favor  of  defendant  for  a  divorce 
upon  the  ground  of  adultery^^ —  continue  with  recital  of  appear- 
ances and  motion,  etc.'\. 

Adjudged,  that  said  report  be  and  the  same  is  hereby  in  all 
respects  confirmed.  [State  terms  of  judgment;  see  Forms  1911- 
1925,  (helow).'] 

[Or  if  judgment  be  denied,  enter  order  with  same  recitals,  con- 
tinuing :^^'\  It  is  oedeeed,  that  said  application  to  confirm  said 
report  and  for  judgment  thereon  be  and  the  same  is  hereby  denied 
on  the  ground  that  [stating  it  as  thus:  the  facts  proved  in  relation 
to  the  adulteiry  are  not  sufficient  to  justify  the  court  in  finding 
or  assuming  that  the  adultery  charged  had  been  committed,  and 
that  such  evidence  does  not  satisfy  the  rule  of  law  which  re- 
quires such  proof  to  be  of  the  most  full  and  explicit  character.] 

FORM  No.  1907. 
Decision  directing  interlocutory  judgment,  after  jury  trial.BT 

At  a  Special   Term    [Part  III]    of  the 
Supreme  Court  [etc.,  as  in  Form  820, 
p.  1174  of  this  volume.'] 
[Title.] 

This  cause  having  regularly  come  on  for  trial  at  a  Special 
Term  [Part  III]   of  this  court,  on  the  day  of  , 

19  ;  and  the  allegations  and  proofs  of  the  parties  having  been 
duly  heard  and  considered ;  and  an  order  having  been  duly  made 
and  entered  herein  on  the  day  of  ,  19     ,  for  the 

trial  by  a  jury  of  the  issue  of  adultery  as  charged  in  the  com- 
plaint, and  a  jury  trial  thereof  having  been  had,  and  the  jury 

53  N.  Y.  Code  Civ.  Pro.,  §  1219;  Bol-  57  A  decision  is  essential.    Boiler  v. 

ler  V.  Boiler,   96  App.   Div.    163,   89  Boiler,   96  App.   Div.    163,   89  N.  Y. 

N.  Y.  Supp.  200.  Supp.   200.       Compare   Lowenthal    v. 

^Id.,  §§  1216,  1762-1767.  Lowenthal,  157  N.  Y.  236.     Notice  of 

55  M,  §  1757.  application    for    judgment    must    be 

56  Sustained  by  Merrill  v.  Merrill,  given  in  case  defendant  defaults  in 
11  Abb.  Pr.  {N.  S.)  74;  Moore  V.  appearing  at  the  hearing  at  Special 
Moore,  14  Wkly.  Dig.  255.      But  in  Term.     Id. 

such   case    the    court    cannot    direct  The    short    form    decision    is    not 

judgment  for  defendant.  See  note  52,  proper.  Wander  v.  Wander,  111  App. 
«Vo.  Div.  189,  97  N.  Y.  Supp.  586. 
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having  duly  rendered  its  verdict  that  the  [defendant  had  com- 
mitted adultery  as  hereinafter  found],  I  decide  and  find  as 
follows : 

Findings  of  Fact. 

I.  That  the  defendant  committed  adultery  with  one  M.  JST.,  at 
,  on  the  day  of  ,19        [according  to  the 

verdict  of  the  jury']. 

[Include  findings  upon  any  other  issues  raised  hy  the  answer.] 

CONCLTJSIONS   OF  LaW. 

I.  That  the  plaintiff  is  entitled  to  an  interlocutory  judgment 
dissolving  the  marriage  between  the  plaintiff  and  defendant,  and 
providing  for  the  entry  of  final  judgment  granting  such  relief 
three  months  after  entry  of  such  interlocutory  judgment  unless 
otherwise  ordered  by  the  court. 

Interlocutory  judgment  is  hereby '  directed  to  be  entered  pro- 
viding [state  its  provisions  as  in  next  Form,  together  with  any 
directions  as  to  costs,  alimony,  custody  and  maintenance  of  chil- 
dren, security,  etc.,  as  in  Forms  1914,  etc.] 

FORM  No.  1908. 
Interlocutory  judgment  of  absolute  divorce,  after  trial  by  court,  or  referee.58 

At  a  Special  Term  [etc.,  as  in  Form 
820,  p.  11T4  of  this  volume]. 
[Title.] 

This  action  having  duly  come  on  for  trial  at  a  Special  Term 
[Part  IV]    of  this  court,  held  by  ilr.   Justice  J.   K.,  on  the 
day  of  ,  19     ,  and  the  court  having  heard  the  alle- 

gations and  proofs  of  the  parties,  and  having  duly  made  and 
filed  its  decision  [or,  if  trial  was  hy  referee,  substitute:  The 
issues  in  this  action  having  been  referred  by  an  order  duly 
entered  herein   on   the  day  of  ,    19     ,   upon  the 

written  consent,  duly  filed,  of  all  the  parties,  to  E.  F.  Esq.,  to 
hear  and  determine  all  the  issues  herein,  and  after  trial  had  on 
due  notice  to  all  the  parties   said  referee  having  on  the 
day  of  ,  19     ,  duly  made  and  filed  his  report]  herein 

stating  the  findings  of  fact  herein  and  conclusions  of  law  thereon 

58  Should  be  filed  witbin  fifteen  shown  the  court  may  allow  it  to  1)3 
days  after  party  is  entitled  to  enter  thereafter  filed,  but  not  nunc  pro  tunc. 
it.    Code  Civ.  Pro.,  §  1774.    For  cause      Townsend  v.  Townsend,  50  Misc.  277. 
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and  directing  judgment  as  hereinafter  stated  [and  said  report 
having  been  in  all  things  duly  confirmed  by  this  court],  Now, 
on  motion  of  A.  T.,  attorney  for  plaintiff,  it  is 

Okdeeed,  adjudged  and  decreed  that  the  plaintiff  is  entitled 
to  a  judgment  to  be  entered  as  hereinafter  provided:  That  the 
marriage  solemnized  between  the  said  plaintiff  C.  B.  and  the 
defendant    A.    B.     at  on    the  of  ,    19     , 

be  dissolved  by  reason  of  said  defendant's  adultery,  and  the  said 
parties  and  each  of  them  be  freed  from  the  obligations  thereof ;®® 
and  it  is  further 

Ordered,  adjudged  and  decreed  that  final  judgment  shall 
not  be  entered  in  this  action  until  the  expiration  of  three  months 
after  the  filing  of  the  decision  [^or,  report]  herein  and  this  decree,®^" 
and  after  the  expiration  of  said  period  of  three  months  final 
judgment  shall  be  entered  upon  said  decision  and  said  decree, 
unless  otherwise  ordered  by  the  court;  and  it  is  further 

Ordered,  adjudged  and  decreed  that  this  judgment  is  inter- 
locutory only;  and  it  is  further 

Ordered,  adjudged  and  decreed  that  until  the  entry  of  final 
judgment  herein  the  defendant  pay  to  the  plaintiff  alimony  at 
the  rate  of  dollars  per  week,  such  payments  to  be  -made 

weekly  on  [Mondays]  of  each  week  at  the  ofiice  of  the  plain- 
tiff's attorney;  and  it  is  further 

Ordered,  adjudged  and  decreed  that  [the  referee's  report 
and]  the  testimony  taken  in  this  action  shall  be  sealed,  together 
with  the  judgment  roll,  by  the  clerk  of  this  court  on  the  entry 
of  this  judgment  and  that  the  same  shall  not  be  exhibited  to  any 
person  except  the  parties  to  the  action  or  their  attorneys,  or  to 
some  one  specially  interested,  unless  by  order  of  the  court. 
Enter:  [signature  of  justice']. 

59  The  entry   of   this   interlocutory  59a  See  that  the  interlocutory  judg- 

judgment  is  ineffectual  to  dissolve  the  ment  and  decision  ( or  referee's  report) 

marriage    relation,    and    a    marriage  is  actually  filed  in  the  county  clerk's 

contracted  by  one  of  the  parties  prior  office.    The  retention  by  a  court  clerk 

to  entry  of  final   judgment   is  abso-  defeats  the  filing  intended  by  the  stat- 

lutely  void.     Pettit  v.  Pettit,  105  App.  ute.     Rothstein  v.  Kothstein,  40  Misc. 

Div.  312,  93-  N.  Y.  Supp.  1001.  101,   SI   N.   Y.   Supp.   342,    13   Anno. 

Cas.  21. 
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FORM  No.  1909. 
AfSdavit  upon  application  for  final  judgment.so 

[Title  of  court  and  action.] 
[Venue.'] 

A.  T.,  being  duly  sworn,  says :  That  lie  is  the  attorney  for  the 
plaintiff  in  the  above-entitled  action;  that  on  or  about  the 
day  of  ,  19     ,  an  interlocutory  judgment  of  divorce  in 

favor  of  plaintiff  was   duly  entered  under   and  pursuant  to   a 
decision  of  this  court  [or,  report  of  a  referee],  and  the  said  de- 
cision   [or,  report  of  the  referee]    was  duly  filed  on  the 
day  of  ,  19     ,  as  appears  by  the  judgment  roll  herewith 

exhibited. 

That  in  and  by  said  interlocutory  judgment,  it  was  "  ordered, 
adjudged  and  decreed  that  final  judgment  should  not  be  entered 
in  this  action  until  the  expiration  of  three  months  after  the  filing 
of  the  decision  herein  and  this  decree,  and  after  the  expiration  of 
said  period  of  three  months,  final  judgment  shall  be  entered  upon 
said  decision  and  said  decree,  unless  otherwise  ordered  by  the 
court." 

That  more  than  three  months  have  elapsed  since  the  filing  of 
said  decision  [or,  referee's  report]  and  the  interlocutory  judg- 
ment, and  that  no  order  or.  direction  of  the  court  in  any  way 
affecting  said  judgment,  nor  any  application  for  such  order  or 
direction,  has  been  made  or  filed,  and  the  court  has  not  for- 
bidden the  entry  of  final  judgment  herein. 

[Jurat.] 

FORM  No.  1910. 
Final  judgment  of  divorce.ei 

At  a  Special  Term  [etc.,  as  in  Form  820, 
p.  1174  of  this  volume]. 
[Title  of  action.] 

The  issues  in  this  action  having  duly  come  on  to  be  tried  before 
this  court  at  a  Special  Term  held  on  the        day  of  ,  19     , 

60  Even  if  the  clerk  entera  final  of  all  necessary  facts  must  be  pre- 
judgment without  application  to  the  sented.  Phillips  v.  Phillips,  supra. 
court  (see  note  to  next  Form)  he  ^l  It  was  held  in  Pettit  r.  Pettit,  45 
should  require. proof  by  affidavit  that  Misc.  155,  91  N.  Y.  Supp.  979  (rev'd 
no  order  of  court  has  been  made  since  on  another  point  in  105  App.  Div^ 
interlocutory  judgment.  Phillips  v.  312),  and  Phillips  v.  Phillips  45 
Phillips,  45  Misc.  232,  92  N.  Y.  Supp.  Misc.   2,S2,   92  N.   Y.   Supp.   78,  that 


7!: 


final  judgment  may  be  entered  with- 
When  application   is   made   to   the      out   application   to   the   court   unless 
court  to  direct  final  judgment,  proof      otherwise   directed   by   the   interlocu- 
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[or,  before  R.  F.,  Esq.,  referee,  duly  appointed  by  this  court  by' 
its  order  bearing  date  the  day  of  ,   19     ],   and 

satisfactory  evidence  having  been  presented  on  the  part  of  the 
plaintiff,  proving  the  material  allegations  of  the  complaint;  and 
the  court  having  duly  made  and  filed  its  decision  \_or,  the  referee 
having  determined  and  reported]  among  other  things,  that  the 
defendant  has  committed  adultery  without  the  consent,  conniv- 
ance, privity  or  procurement  of  the  plaintiff,  and  that  the  plain- 
tiff was  entitled  to  a  judgment  in  her  favor,  dissolving  the  afore- 
said marriage,  and  divorcing  the  plaintiff  from  the  defendant 
by  reason  of  adultery  committed  by  defendant  as  aforesaid ;  and 
the  said  decision  [or,  the  report  of  said  referee]  bearing  date  the 
day  of  ,  19     ,  having  been  duly  filed  in  the  office  of 

the  clerk  of  the  county  of  ,  on  the  day  of  , 

19    ,   and    [said   referee's   report  having  been   duly   confirmed 
and]  an  interlocutory  judgment  bearing  date  the  day  of 

,  19  ,  having  been  duly  entered  [on  said  referee's  re- 
port], and  directing  the  entry  of  final  judgment  thereon  three 
months  after  the  filing  of  said  decision  [or,  report]  and  inter- 
locutory judgment,  and  said  interlocutory  judgment  having  been 
duly  filed  in  the  office  of  the  clerk  of  the  county  of  ,  on 

the  day  of  ,  19      ;  and  no  order  or  direction  of 

the  court  in  any  wise  affecting  said  judgment,  or  application  for 
such  order  or  direction,  having  been  made  or  filed,  and  the  court 
not  having  forbidden  the  entry  of  final  judgment,  and  three 
months  having  elapsed  since  the  filing  of  said  decision  [or,  re- 
port] and  interlocutory  judgment,  and  due  notice  of  this  appli- 
cation having  been  given  to  the  attorney  for  the  defendant, 
NoWj  ON  MOTioiT  of  A.  T.,  attorney  for  plaintiff,  it  is 
Oedeeed  awd  adjudged  that  the  marriage  between  the  said 
plaintiff  C.  B.  and  the  defendant  A.  B.,  be  and  the  same  is  hereby 
dissolved,  and  the  said  parties  are  and  each  of  them  is  freed  from 
the  obligations  thereof. 

That  it  shall  be  lawful  for  the  said  0.  B.,  the  plaintiff,  to 
resume  her  maiden  name,  if  she  so  elect,  and  to  marry  again  in 

tory  judgment.      The    directions    in  orders  have  been  entered,  or  with  a 

the  interlocutory    judgment    for    the  copy  of  each  order  entered  annexed, 

entry  of  final  judgment  are  in  them-  and  proof  by  the  moving  party  that 

selves  sufficient  compliance  veith  Gen.  no  application  for  an  order  has  been 

Rule  No.  76,  forbidding  entry  of  judg-  made.      Special  Term  Rule  No.  8. 
nent  except  upon  special  direction  of  Three  months  must  elapse  from  the 

the  court.    Phillips  v.  Phillips,  supra.  filing   of  the   interlocutory   judgment 

_  In  New  York  county,  this  applica-  entered  upon  the  referee's  report,  not 

tion  must  be  made  at  Special  Term,  from  the  filing  of  the  report.    Gibson 

Part  III,  upon  the  judgment  roll,  a  v.    Gibson,   40    Misc.    103,    81    N.   Y. 

certificate  of  the  county  clerk  that  no  Supp.  343,  13  Anno.  Cas.  25. 
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the  same  manner  as  if  the  said  A.  B.,  the  defendant,  were  ac- 
tually dead,  but  it  shall  not  be  lawful  for  the  said  A.  B.,  the 
defendant,  to  marry  any  other  person  until  the  said  plaintiff  shall 
be  actually  dead. 

\_Other  provisions  as  in  following  Forms.] 

Dated,  New  York,  ,  19     . 

[Signature  of  justice.] 

FOKMS     Nos.     1911-1925.— STATEMENTS    OF    RELIEF    SUITABLE    TO 
INSEET  IN  JUDGMENTS  IN  MATRIMONIAL  ACTIONS. 

FORM  No.  1911. 
Original  nullity  of  marriage. 

That  the  alleged  marriage  between  the  plaintiff  and  the  said 
defendant,  the  ceremony  or  supposed  contracting  of  which  took 
place  on  the  day  of  ,  19     ,  at  ,  was,  and 

is,  void,  and  that  the  same  be  and  it  hereby  is  declared  annulled, 
and  that  said  defendant  was  not  at  the  time  of  the  commence- 
ment of  this  action,  the  [wife]  of  the  said  plaintiff  [^state  ground 
unless  already  recited  or  adjudged]. 

FORM  No.  1913. 
Nullity  from  date  of  judgment. 

That  the  marriage  mentioned  in  the  complaint  herein,  entered 
into  between  the  plaintiff  and  the  defendant  [naming  them  respec- 
tively], is  wholly  null  and  void  from  the  date  of  this  judgment, 
upon  the  ground  of  [here  designate  the  cause  of  annulment  as  in 
the  statute]. 

[Where  the  ground  was  a  previous  marriage,  but  the  rights  of 
children  are  saved  under  the  statute,^^  add:]  And  it  appearing 
to  the  court  that  the  marriage  hereby  annulled  was  contracted 
on  the  part  of  in  good  faith,  and  with  the  full  belief 

that  the  former  husband  of  said  wife  [or,  wife  of  said  husband] 
was  dead  [or,  and  without  any  knowledge  on  the  part  of  said 
of  said  former  marriage],  it  is  further  adjudged  and 
declared  so  to  have  been,  and  that  the  issue  of  said  marriage 
hereby  annulled,  heretofore  bom  or  begotten,  to  wit,  C.  B.  and 
D.  B.  are  for  all  purposes  legitimate,®^  and  shall  be  entitled  to 
succeed  in  the  same  manner  as  legitimate  children  to  the  real  and 
personal  estate  of  said  [designate  the  parent  who  at  the  time  of 

,  62  The   judgment   is  not   conclusive  of  pronouncing  judgment.    N.  Y.  Code 

except    as    against   the    parties,    and  Civ.  Pro.,  §  1754. 
tliose    claiming    under    them,    unless  63  For  another  Form  see  1914. 

both  parties  were  living  at  the  date 
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the  marriage  was  competent  to  contract]  ;  and  that  said  [name] 
is  entitled  to  the  custody  of  said  children  and  to  appoint  a  tes- 
tamentary guardian  for  them. 

[Where  the  ground  of  dissolution  was  that  one  or  hoth  of  the' 
parties  were  under  age  of  legal  consent;  or  on  the  ground  of  lu- 
nacy or  idiocy;  and  there  are  children,  substitute  for  the  foregoing 
paragraph ;] 

And  it  is  further  adjudged,  that  C.  B.  and  D.  B.,  children  of 
said  marriage,  are  entitled  to  succeed  to  the  real  and  personal 
estate  of  their  parents  [or,  in  case  of  idiocy  or  lunacy  of  —  desig- 
nating parent  who  was  of  sound  mind.'] 

[For  direction  as  to  the  custody  of  child,  see  Form  1916, 
[helow]. 

FORM  No.  1913. 
Dissolution  of  marriage  for  adultery. 

That  the  marriage  between  the  said  plaintiff,  A.  B.,  and  the 
defendant,  Z.  B.,  be,  and  the  same  is  hereby  dissolved. 

That  it  shall  be  lawful  for  the  said  A.  B.,  the  plaintiff  [to  re- 
sume her  maiden  —  or,  former  —  name  of  A.  M.,  and]  to  marry 
again,  in  the  same  manner  as  if  the  said  Z.  B.,  the  defendant, 
■svas  actually  dead;  but  it  shall  not  be  lawful  for  the  said  Z.  B., 
the  defendant,  to  marry  any  other  person^*  until  the  said  plaintiff 
shall  be  actually  dead. 

FORM  No.  1914. 
Legitimacy  or  illegitimacy  of  child.65 

That  C.  B.,  the  child  of  the  defendant,  Z.  B.,  is  not  the  issue 
of  said  marriage  of  the  parties  hereto,  nor  the  child  of  said  plain- 
tiff [or,  is  the  lawful  issue  of  said  plaintiff  and  defendant  in  said 
marriage] . 

FORM  No.  1915. 
Separation  or  limited  divorce.ss 

That  the  plaintiff,  A.  B.  (who  is  and  has  been  since  the 
day  of  ,  19     ,  the  lawful  wife  of  the  defendant,  Z.  B.), 

be  and  is  hereby  forever  separated  from  said  defendant,  his  bed 
and  board,  upon  the  ground  that  [concisely  indicating  it],  pro- 
vided, however,  that  the  parties  hereto  may  at  any  time  hereafter 
by  their  joint  petition  apply  to  this  court  to  have  this  judgment 
modified  or  discharged. 

^N.  Y.  Code  Civ.  Pro.,  §  1761.  tered  upon  consent  and  without  appli- 

es N.  Y.  Code   Civ.   Pro.,   §§    1745,      cation  to  court.      Dailey  v.  Dailey,  9 
I'SO.    For  another  Form  see  1912.  Misc.  511,  30  N.  Y.  Supp.  337. 

''Such  a  judgment  cannot  be  en- 
124 
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FORM  No.  1916. 
Custody  of  chiia.e7 

That  the  custody  of  C.  B.,  the  child  of  said  marriage,  is  hereby 
awarded  to  said  [designating  innocent  parent]  ;  [hut  the  defend- 
and  shall  be  informed  of  said  child's  whereabouts  at  all  times 
and  such  child  shall  not  be  removed  from  without  leave 

of  court ;  —  and  said  defendant  shall,  until  the  further  order  of 
the  court,  be  permitted  to  call  at  the  places  of  the  child's  resi- 
dence and  to  see  said  child  at  all  reasonable  and  proper  hours  — 
or  may  provide  for  specific  times,  as:  for  the  space  of  , 

between  the  hours  of  and  ,  on  of  each  week.  J 

FORM  No.  1917. 
Wife's  separate  property  «8  protected. 

That  the  clothing  and  wearing  apparel  of  the  plaintiff  and 
ornaments  of  her  person,  and  all  goods  and  personal  effects  which 
have  been  left  with  the  plaintiH  by  the  defendant,  and  all  goods, 
property  and  effects  which  have  been  acquired  by  the  plaintiff 
by  her  own  industry,  since  the  day  of  ,  19     ,  and 

all  goods,  lands,  tenements,  effects  and  property  which  she  may 
have  acquired  by  gift,  grant,  devise,  bequest  or  otherwise,  or  to 
which  she  may  be  or  become  entitled  hj  the  decease  of  any  relative 
intestate  shall  be  her  sole  and  separate  estate  and  property. 

FORM  No.  1918. 
Permanent  alimony.es 

That  the  said  defendant'^"  pay  to  the  said  plaintiff  the  sum  of 
dollars  per   annum,  from  the  date  of  this  judgment,  in 

67  See  Forms  1912  and  1011;  Oster-  33  Wis.   534;   N.  Y.   Code  Civ.  Pre, 

houdt  r.  Osterhoudt,  48  App.  Div.  74,  §§  1745-1751,  1759,  1766,  1769,  1771. 

62  N.  Y.  Supp.  529,  7  Anno.  Cas.  300;  68  See  Delafield  v.  Brady,  108  K  Y. 

Atherton  v.  Atherton,  82  Hun,  179,  31  524;  N.  Y.  Code  Civ.  Pro.,  §§  1759- 

N.  Y.  Supp.  977;  aff'd,  155  N.  Y.  129;  1762. 

Perry  v.  Perry,  17  Misc.  2S,  39  N.  Y.  Unnecessary    under    present    New 

Supp.  863 ;  Erkenbraeh  v.  Erkenbracli,  York  statutes,  unless,  perhaps,  where 

96  N.  Y.  456 ;  Washburn  v.  Catlin,  97  the   marriage   was   contracted   before 

id.  623 ;  Matter  of  Ensign,  103  N.  Y.  the  Married  Women's  Act. 

284,   4   Cent.  Rep.   376 ;    Campbell   v.  69  A  fresh  provision  is  necessary  in 

Campbell,   37   Wis.   206;    Hockhelmer  the   judgment.     Gardner  v.  Gardner, 

Custody  of  Infants,  183;  Holt  i;.  Holt,  87   N.   Y.    14;    Erkenbraeh  v.  Erken- 

19  Cent.  L.  J.  24;  Crimmins  v.  Crim-  brach,  96  id.  456. 

mins,  28  Hun,  200;   Welch  v.  Welch,  This  will  sustain  an  action  in  an- 


TO  The  estate  of  defendant  will  not  12  Am.  L.  Rec.  560.    It  cannot  be  so 

be   charged   unless   express  words   to  charged  in  New  York.    Wilson  c.  Hin- 

that    effect    are    inserted.      Lennahan  man,  182  N.  Y.  408. 
V.  O'Keeffe,  107  111.  620;  abstract  S.  c, 
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equal  semi-annual  payments   \^or,  in  monthly  payments  of 
dollars  per  month],  for  the  support   and  maintenance  of  said 
plaintiff  during  her  natural  life'^^   [or,    until    she    shall    again 
marry ;'^  —  may  provide  for  payment,  as  thus:']  said  sums  to  be 
paid  on  the  day  of   [each  month],  at  the  bank,  in 

,  to  the  credit  of  the  plaintiff  \_or,  at  ,  into  the 

hands  or  upon  the  order  of  said  plaintiff,  or  her  attorney  of  record 
in  this  action],  such  payment  not  to  be  in  lieu  of  her  right  of 
dower^*  in  the  defendant's  real  estate.  [Security,  see  Form 
1922,  (below.)'] 

FORM  No.  1919. 
Support   of  child.74 

That  said  [designating  the  other  parent]  do  pay  the  said  [in- 
nocent parent]  the  annual  sum  of  dollars,  in  equal  [semi- 
monthly] payments  for  the  education  and  maintenance  of  said  C. 
B.  so  long  as  he  shall  live,  and  until  he  attains  the  age  of  twenty- 
one  years  [may  direct  payment  as  in  1Y63].'^^ 


other  State.  Anon.,  12  Abb.  N.  C. 
160. 

The  court  may  award  a  gross  sum. 
Burrows  v.  Purple,  107  Mass.  428; 
8.  p.,  Brick  V.  Brick  (Mich.,  1887), 
10  West.  Kep.  572. 

Retrospective  allowance  of  expenses, 
pendente  lite,  is  not  proper,  unless 
necessary  for  future  proceedings.  See 
notes  to  Forms  994-1000;  Beadleston 
ft  Beadleston,  103  N.  Y.  402,  4  Cent. 
Rep.  537;  Wagner  v.  Wagner,  34 
Minn.  441,  26  N.  W.  Rep.  450. 

The  right  to  dispose  by  will  of  any 
arrears  impaid  may  be  given.  Burr 
«.Burr,  7  Hill,  207,  aflf'g  10  Paige,  20. 

^1  This  is  the  usual  form.  Compare 
Dewees  v.  Dewees,  55  Miss.  315,  hold- 
ing that  the  provision  should  be  for 
alimony  until  a  dissolution  of  the 
marriage  by  the  death  of  either  party, 
not  "  djiring  the  natural  life  of  wife." 

'2  Such  a  limitation  seems  now 
proper  in  view  of  the  express  pro- 
Tiaion  (Code  Civ.  Pro.,  §  1771,  as 
amended  in  1904)  that  upon  her  mar- 
riage the  provisions  directing  alimony 
must  be  annulled  upon  defendant's 
application.      Compare   Shepherd   v. 


Shepherd,  1  Hun,  240,  3  Supm.  Ct. 
(T.  &  C.)  715;  Stillman  v.  Stillman, 
99  111.  196,  24  Alb.  L.  J.  68,  39  Am. 
Kep.  21;  OIney  v.  Watts,  43  Ohio,  499, 
3  N.  W.  Rep.  354. 

73  Forest  v.  Forest,  6  Duer,  102,  3 
Abb.  Pr.  144;  N.  Y.  Code  Civ.  Pro., 
§§1759-1763.  She  retains  no  right  to 
a  distributive  share  in  his  personal 
estate.  Matter  of  Ensign,  103  N.  Y. 
284. 

If  there  has  been  a  separation 
agreement,  declare  in  the  judgment 
whether  it  is  superseded  or  not.  Ga- 
lusha  f.  Galusha,  43  Hun,  181. 

V4  See  N.  Y.  Code  Civ.  Pro.,  §§  1751, 
1759,  1766,  1769. 

T5  Such  a  provision  may  be  at  any 
time  Luereafter  vacated  or  modified. 
Id.,  §  1771.  But  a  provision  therefor 
cannot  be  inserted  in  a  final  judgment 
by  amendment,  where  no  provision  of 
any  kind  regarding  the  custody  or 
support  of  the  children  was  originally 
included,  and  no  reservation  of  au- 
thority so  to  do  made.  Salomon  v. 
Salomon,  101  App.  Div.  588,  92  N.  Y. 
Supp.  184,  34  Civ.  Pro.  Rep.  113. 
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FORM  No.  1920. 
Execution. 

That  tlie  plaintiff  may,  from  time  to  time,  have  execution  for 
the  collection  of  said  costs,  and  the  moneys  ordered  to  be  paid  for 
support  and  maintenance  [and  education]  as  aforesaid.'^ 

FORM  Wo.  1921. 
Another  method. 

That  from  time  to  time,  as  any  sum  or  sums  of  money  shall 
become  payable  by  the  terms  of  this  order  and  judgment,  the 
said  plaintiff,  upon  the  allowance  of  any  justice  of  this  court,  to 
be  made  on  presenting  and  filing  an  affidavit  that  such  sum 
or  sums  have  not  been  paid,  after  days  may  have  an  order 

entered  as  of  course  on  the  foot  of  this  order  and  judgment, 
that  an  execution  issue,  in  such  form  as  said  justice  may  direct, 
against  the  defendant,  Z.  B.,  for  the  sum  or  sums  so  unpaid,  with 
interest  thereon,  from  the  time  the  same  became  payable. 

FORM  No.  1922. 
Security  for  alimony ,t7  etc. 

That  the  said  defendant  give  security  to  the  clerk  of  this 
court   [or,  of  the  county  of  ],  to  be  approved  by  one  of 

the  justices  of  this  court,  for  the  payment  of  the  allowance  for 
support  and  maintenance  [and  education]  hereinbefore  awarded. 

FORM  Wo.  1923. 
Leave  to  apply  for  further  directions.78 

That  in  case  any  event  shall  occur,  materially  changing  the 
circumstances  or  conditions  of  the  said  parties,  or  either  of  them, 
an  application  may  be  made  on  the  foot  of  this  judgment,  by  any 
party  in  interest,  for  such  modification  or  annulment  of  the  pro- 
visions of  this  judgment,  touching  the  said  allowance  for  support, 
and  the  custody  and  s^ipport  of  the  children,  as  may  be  just. 

76  It  is  extremely  doubtful  if  such  see  Holmes  v.  Holmes,  29  N.  J.  Eq. 
a  provision  is  proper.  Execution  can-  9 :  Carpenter  v.  Osborne,  102  N.  Y. 
not  issue  to  collect  alimony  pendente      552,  7  N.  E.  Rep.  823. 

lite.      Weber  v.  Weber,  93  App.  Div.  Whether  security  is  discharged  by 

149,  87  N.  Y.  Supp.  519.  death,   compare  Miller  v.  Miller,  64 

77  See  N.  Y.  Code  Civ.  Pro.,  §  1772.  Me.  484,  and  note,  and  Wilson  v.  Bin- 
As   to   enforcing  payment  by   pro-  man,  182  N.  Y.  408. 

eecdings    for   contempt,   see   notes   to  78  This    power    of    modification    is 

Forms     950,     951,     and     Contempt,  specifically  given  by  Code  Civ.  Pro.. 

pp.  583  et  seq.  §§   1759,  'l771,  and  need  not  now  bs 

As  to  charging  on  specific  property,  inserted. 
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FORM  No.  1924. 
Reserving  authority.T9 

And  the  court  hereby  reserves  authority  upon  proper  appli- 
cation made  at  the  foot  hereof,  to  modify  this  judgment  by  in- 
serting therein  a  provision  requiring  the  defendant  to  make  suit- 
able payments  for  the  support  of  the  plaintiff,  and  the  support 
and  education  of  the  said  children  [and  fixing  their  custody]. 

FORM  No.  1925. 
Provision  for  costs.so 

That  the  plaintiff  recover  of  the  defendant  the  sum  of 
dollars,  costs  as  taxed. 

FORM  No.  1926. 
Order  granting  leave  to  a  defendant  to  make  application  for  a  modification  of 

final  jiidgment.si 

[After  proper  recitals  .-^^l  Oedeeed,  that  the  defendant  have 
leave  to  move  to  modify  the  directions  in  the  final  judgment  of 
divorce  entered  herein  on  the  day  of  ,  19     ,  providing 

for  the  care,  custody,  education  and  maintenance  of  C.  B.,  the 
child  of  the  parties  hereto,  by  providing  [Jiere  state  specifically 
the  nature  of  modification  to  be  sought,  as."]  for  her  residence  or 
custody  within  the  jurisdiction  of  this  court,  or  at  such  other 

79  Necessarily    inserted    when    the  1895.      Mersereau    v.   Mersereau,    51 

original  judgment   omits    any   provi-  App.  Div.   461,   64  N.  Y.   Supp.  635. 

sions  as  to  alimony  or  for  support  of  Leave  to  move  may  be  denied  if  the 

children;    or    the    court    is    without  undisputed  facts  show  that  a  modifi- 

power.     See  Salomon  v.  Salomon,  101  cation  is  sought  to  which  the  moving 

App.  Div.  588,  92  N.  Y.   Supp.    184,  party    is    not    entitled.      Newman    !•. 

34  Civ.  Pro.  Rep.  113.  Newman,  105  App.  Div.  63,  93  N.  Y. 

8"  Since  costs  are  discretionary,  they  Supp.  847. 

must  be  awarded  by  the  referee,  upon  A  defendant  in  contempt  for  failure 

a  reference  to   hear   and   determine;  to  pay  the  past  due  alimony,  and  ^^ho 

the  Special   Term    has   no    power    to  keeps   without   the   jurisdiction,    will 

award  costs  in  such  case,  if  the  referee  not  be  heard  upon  an  application  to 

has  omitted  to  pass   upon   the  ques-  modify.       See   Wetmore   v.   Wetmore, 

tion.     Sabater  v.  Sabater,  7  App.  Div.  34  Misc.   640,  70  N.  Y.  Supp.  604. 

70,  39  N.  Y.  "Supp.  958.     After  trial  It  is  doubtful  whether  this  applica- 

at  Special  Term,  the  decision  should  tion   for   leave   could  be  united  with 

determine   whether    costs    are    to   be  the   motion   itself    (as   is    sometimes 

awarded.  done  in  applications  for  leave  to  re- 

The  court  has  no  power  to  award  a  new),    for   to   permit    it   to    be    done 

counsel  fee,  or  an  extra  allowance,  in  would  defeat  the  plain  object  ot  the 

the    final     judgment.       Atherton     v.  statute  to  require  the  granting  of  this 

Atherton.    82    Hun,    179,    31    N.    Y.  order  as  a  preliminary  to  the  right  to 

Supp.  977;  aff'd,  155  N.  Y.  129;  Lons-  make  the  motion, 

dalet).  Lonsdale,  41  App.  Div.  224,  58  82  Must  be  a  court  order,  though  it 

N.  Y.  Supp.  532.  may  be  granted  without  notice.    N.  Y. 

81  Required  under  N.  Y.  Code  Civ.  Code  Civ.  Pro.,  §  1771. 
Pro.,  §§   1759,    1771,  as   amended  in 
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place  beyond  its  jurisdiction  as  will  enable  the  defendant  to  visit 
and  care  £or  her,  or  for  such  other  or  further  relief  relating 
thereto  as  to  the  court  upon  the  application  may  seem  just  and 
proper. 

Enter:  ' 

FORM  No.  1927. 
Notice  of  motion  to  annul  or  modify  a  direction  in  final  judgment  for  support 

of  wife  or  children.ss 

[Title  of  court  and  cause.] 

[As  in  Form  820,  p.  1174  of  this  volume,  stating  as  relief 
sought:]  For  an  order  annulling  [or,  modifying]  the  provision 
in  the  final  judgment  of  divorce  entered  herein  on  the  day 

of  ,  19     ,  directing  [state  what,  and  if  modification  be 

sought,  state  to  what  extent],  and  for  such  other  and  further  re- 
lief as  may  be  just. 

FORM  No.  1928. 

Petition  to  modify  divorce  judgment,  by  giving  leave  to  marry  ageiuM 
[Name  of]  Court. 


In  the  Matter  of  the  Petition  of  Z.  B. 
to  Modify  the  Judgment  of 
Divorce  between  A.  B.,  Plaintiff, 
and  Z.  B.,  Defendant. 


To  the 


Court  of 


The  petition  of  Z.  B.  respectfully  shows: 

I.  That  on  the  day  of  >  19     ,  he  was  married  to 

the  said  plaintiff  A.  B. 


83  Under  N.  Y.  Code  Civ.  Pro., 
§§  1759,  1771,  the  ocrurt  may  upon 
either  party's  application  (the  defend- 
ant first  having  to  obtain  leave,  as  in 
preceding  Form),  annul,  vary  or  mod- 
ify any  directions  contained  in  the 
final  jiidgment  of  divorce  or  separa- 
tion, respecting  the  support  of  the 
wife  or  maintenance  or  custody  of  the 
children.  These  sections  do  not,  how- 
ever, permit  a  provision  to  be  inserted 
by  order  when  the  final  judgment  con- 
tained no  provisions  whatever  on  the 
subject.  Salomon  v.  Salomon,  101 
App.  Div.  588,  02  N.  Y.  Supp.  184, 
34  Civ.  Pro.  Rep.  113,  And  so  far 
as  section  1750  purports  to  give  the 
court  power  to  annul  or  modify  a  pro- 


vision in  a  judgment  rendered  before 
the  amendment  took  effect,  it  is  un- 
constitutional. Livingston  v.  Living- 
ston, 173  N.  Y.  377. 

Allegations  as  to  defendant's 
changed  circumstances  held  insuffi- 
cient to  warrant  a  reduction  of  the 
alimony.  Goodsell  v.  Goodsell,  95 
N.  Y.  Supp.  242.  See,  also,  a  previous 
decision  in  82  App.  Div.  65,  81,  N.  Y. 
Supp.  806. 

Where  the  wife  has  remarried,  the 
direction  for  her  support  must  be  an- 
nulled upon  the  defendant's  applica- 
tion. Code  Civ.  Pro.,  §  1771,  as 
amended  1904. 

84  This  and  the  following  Form  are 
from  Greene's  Case,  8  Abb.  N.  C.  450. 
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II.  That  on  or  about  the  day  of  ,  19  ?  said  plain- 
tiff cominenced  an  action  in  this  court  for  an  absolute  divorce 
against  your  petitioner,  and  on  the  day  of  ,  19  , 
a  judgment  of  divorce  was  duly  rendered  therein  by  this  court 
against  your  petitioner,  an<d  in  favor  of  the  plaintiff  A.  B.,  dis- 
solving the  said  marriage  between  them,  and  it  was  further 
adjudged,  that  it  should  be  lawful  for  the  said  plaintiff  A.  B.  to 
marry  again,  as  though  your  petitioner  were  actually  dead,  but 
it  should  not  be  lawful  for  your  petitioner  to  marry  again  until 
the  said  plaintiff  should  be  actually  dead;  as  appears  by  the 
certified  copy  of  the  said  judgment  hereto  annexed. 

III.  That  [the  said  plaintiff  A.  B.  has  married  again,  as  ap- 
pears by  the  affidavits  hereto  annexed;  and  that]  five  years  have 
elapsed  since  the  decree  of  divorce  was  granted. 

IV.  That  since  the  dissolution  of  the  said  marriage  your 
petitioner  has  resided  at  ,  and  his  conduct  has  been  uni- 
formly good  [^annex  affidavits  of  witnesses'^. 

V.  That  no  previous  application  for  an  order  such  as  is  asked 
below  has  been  made. 

Wheeefoee,  your  petitioner  prays  that  the  judgment  of 
divorce  rendered  hj  this  court  on  the  day  of  ,  19     , 

dissolving  the  marriage  between  the  said  plaintiff  A.  B.  and 
your  petitioner,  be  modified  so  that  it  shall  be  lawful  for  your 
petitioner  to  marry  again  as  though  the  said  A.  B.  were  dead. 

[Date.]  [Signature  of],  Petitioner. 

[Verification  as  in  Form  821,  p.  1175.] 

FORM  No.  1939. 
Order  allowing  defendant  in  divorce  leave  to  marry  again. 

As  a  Special  Term   [etc.;  see 
Form  820,  p.  1174]. 
[Title  of  action.] 
In  the  Matter  of  [etc.,  as  in  last  Form]. 

On  reading    [and  if  not  already  filed,  add:   and  filing]    the 

petition  of  the  above-named  Z.  B.,  verified  the  day  of 

,  19     ,  filed  the  day  of  ,  19     ,  and  the 

affidavits  of  M.  K    [etc.]   verified  the  day  of  , 

See,  also,  Matter  of  Salmon,  34  Misc.  For  the  New  York  statute,  see  U  1897, 

251,  69  N.  Y.  Supp.  215.  chap.    452    ( 1    Birdseye's    Rev.    Stat. 

Affidavits  of  veitnesses  to  the  appli-  [3d  ed.],  998). 

cant's  good  conduct  should  be  annexed.  The   application  may  be   made   ex 

Waas  V.  Waas,  5  Monthly  L.  Bui.  59.  parte.     Matter  of  Salmon,  supra. 
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19  land  if  reference  has  been  had,  add:  and  the  report  of  E. 
F.,  the  referee  to  whoin  said  petition  was  referred,  and  which 
was  filed  herein  the  day  of  ,19     —  and  if  excep- 

tions were  filed:  and  the  exceptions  thereto  filed  on  behalf  of 
A.  B.  the  day  of  ,   19     ],  and  the  court  being 

satisfied  thereby  that  [the  said  A.  B.,  now  A.  M.,  has  married 
again,  and  that]  five  years  have  elapsed  since  the  judgment  of 
divorce  herein  was  granted,  and  that  since  the  dissolution  of  the 
said  marriage  the  conduct  of  the  said  petitioner  has  been  uni- 
formly good;  and  after  hearing  Z.  T.,  of  counsel  for  said  peti- 
tioner, and  A.  T.,  of  counsel  for  plaintiff  in  opposition,  and 
due  deliberation  being  had ;  jSTow,  on  motion  of  Z.  T.,  attorney  for 
said  petitioner: 

It  is  OEDEEED  AND  ADJUDGED  [that  Said  exceptions  are  over- 
ruled, and  said  report  is  hereby  confirmed,  and]  that  the  judg- 
ment of  divorce  entered  herein  on  the  day  of  >  19  > 
be  and  the  same  is  hereby  modified  so  that  it  shall  be  lawful 
for  the  said  petitionei'  Z.  B.  to  marry  again  in  the  same  manner 
as  though  the  said  A.  B.,  [now  A.  M.,]  were  actually  dead. 

Enter:   \_signature  of  judge  by  initials  of  name  and  title.] 

FORM  No.  1930. 
Petition  to  revoke  final  judgment  of  separation.SB 

[Title  of  court  and  action.] 

To  the  Court  of  : 

The  joint  petition  of  the  above-named  plaintiff  and  defendant 
respectfully  shows: 

I.  That  final  judgment  for  a  limited  divorce  and  separation 
between  the  petitioners  was  entered  in  this  action  on  the 

dav  of  ,  19     ,  in  the  office  of  the  clerk  of  the  county 

of" 

II.  That  your  petitioners  have  since  become  reconciled  to  each 
other,  and. desire  to  end  the  separation  and  to  resume  their  mari- 
tal relations,  and  to  have  said  judgment  revoked  [may  state  evi- 
dence, and  grounds  for  any  special  directions  desired]. 

Wheeefoee,  your  petitioners  pray  that,  by  an  order  of  this 
court,  the  said  judgment  may  be  revoked,  pursuant  to  the  statute, 
and  that  it  be  cancelled  and  discharged  of  record. 

[Date.]  [Signatures.] 

[Verification  by  both  petitioners;  see  Form  821,  p.  1175.] 

85  A  decree  of  separation  is  not  re-       essential.     Hobby  v.   Hobby,  5  App. 
voiced  by  a  reconciliation  of  the  par-      Div.  496,  39  N.  Y.  Supp.  36. 
ties;  a  formal  order  of  revocation  is 
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SECTION   II. 

Pboceedings  Peculiab  to  Doweb. 
FORMS. 

1931.  Order  of  reference.  1938.  Final     judgment     admeasuring 

1932.  Order    for    interlocutory    judg-  dower. 

nient  to  admeasure  dower.  19.39.  Consent    of    widow    to    accept 

1933.  Interlocutory  judgment   to   ad-  gross  sum. 

measure  dower.  1940.  Notice  of  motion    (or  order  to 

1934.  Oath  of  referee  or  commissioner.  show  cause )  for  leave  to  pay 

1935.  Eeport   of    referee    or    commis-  widow,  etc. 

sioners  admeasuring  dower.         1941.  Interlocutory  judgment  for  sale 

1936.  Notice  of  motion    (or  order  to  to  pay  dower. 

show  cause)    to    confirm   re-      1942.  Order  for  final  judgment  upon 
port.  sale  to  pay  dower. 

1937.  Order  confirming  report. 

FORM  No.  1931. 
Order  of  reference  after  default,  before  interlocutory  judgment  for  dower.se 

[Title  (court  order)  and  recitals,  according  to  the  proceedings; 
see  next  Form  and  Nos.  1582,  1758.] 

Oedeeed,  that  it  be  referred  to  E.  F.,  Esq.,  of  ,  as 

referee : 

1.  To  take  proof  of  the  plaintiff's  title  and  interest  in  and  to 
the  premises  in  the  said  complaint  mentioned,  and  of  the  several 
matters  set  forth  in  said  complaint  [and  if  a  sale  is  sought,  may 
add:  and  to  ascertain  and  report  what  share  or  part  of  said  prem- 
ises belongs  to  each  of  the  parties  to  this  suit,  so  far  as  the  same 
can  be  ascertained,  and  the  nature  and  extent  of  their  respective 
rights  and  interests  therein,  and  an  abstract  of  the  conveyances 
by  which  the  same  are  held.]*^^ 

[Where  sale  is  sought:^  2.  That  said  referee  inquire  and  re- 
port whether  a  distinct  parcel  of  the  property  can  be  admeasured 
and  laid  off  to  the  plaintiff  as  tenant  in  dower,  without  material 
injury  to  the  interests  of  the  parties,®^**  and  if  the  said  referee 
concludes  that  the  sale  of  the  whole  premises,  or  of  any  lot  or 
separate  parcel  thereof  will  be  necessary,  that  he  specify  the  same 
in  his  report,  together  with  the  reasons  which  render  a  sale  neces- 
sary, and  in  such  case  that  he  also  ascertain  and  report  whether 
any  person  has  a  Hen  upon  the  property  or  any  part  thereof 
which  it  is  necessary  to  sell.*®'= 

Enter:  [signature  of  judge  hy  initials  of  name  and  title.'] 

^^Or  may  refer  the  issues  to  hear  ssa  This  inquiry  may  be  postponed 

^id  determine.      Compare    O'Dough-  till  confirming  the  sale.     N.  Y.  Code 

wty  v.  Remington  Paper  Co.,  42  Hun,  Civ.  Pro.,  §  1624. 
192,  and  Brown  v.   Brown,   4   Robt.  86b /d.,  §  1619. 

088,31  How.  Pr.  481.  86c  \d..  §  lfi2]. 
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FORM  No.  1932. 

Older  for  interlocutory  judgment  (after  hearing  by  the  court)  to  admeasure 

dower.sT 

At  a  Special  [or.  Trial]  Term  [etc., 
as  in  Form  820,  p.  1174]. 
[Title  of  action.] 

[Recite  service  of  summons,  or,  as  to  adults  voluntary  appear- 
ance; and  appointment  of  guardian  ad  litem  for  any  infants  and 
trial  of  issues,  according  to  the  mode; —  if  on  default  to  appear 
or  plead,  after  appropriate  recitals  say:  and  the  court  having 
heard  the  allegations  and  proof  of  the  plaintiff^ — concluding 
recitals  as  in  other  cases.~\ 

Oedeeed,   that  an  interlocutory  judgment  be   entered  herein 
which  shall  direct  as  follows  [tahe  in  directions  in  next  Form], 
Enter:   [signature  of  judge  by  initials  of  name  and  title.] 


FORM  No.  1933. 
Interlocutory  judgment  to  admeasure  dower.89 

[Title  of  court  and  action.  Recitals  as  in  preceding  Form, 
adding:  and  the  court  having  heard  the  allegations  and  proofs  of 
the  plaintiff,  and  directed  judgment  as  follows :] 

It  is  adjudged,  1.  That  said  [plaintiff]  is  entitled  to  dower 
in  the  real  property  of  her  late  husband  [naming  him],  which  is 
hereinafter  particularly  described. 

2.  That  said  dower  be  admeasured  by  E.  F.,  Esq.,  of  , 

as  referee  [or,  M.  IST.,  O.  P.  and  Q.  E.,  of  ,  three  reput- 

able and  disinterested  freeholders,^"  hereby  appointed  commis- 
sioners to  make  such  admeasurement].®^    ' 

[Where  it  is  apprehended  that  sale  may  he  necessary  may  add: 
If  it  is  not  practicable,  or  if,  in  the  opinion  of  such  referee  — 
or,  commissioners  —  it  is  not  for  the  best  interests  of  all  the 
parties  concerned  to  admeasure  and  lay  off  to  the  plaintiff  a 
distinct  parcel  of  the  property  as  above  described,  that  he  — 
they  — ■  report  that  fact  to  this  court,  with  the  reasons  for  that 
opinion,  and  all  the  facts  relating  thereto.] 

8TN.   Y.    Code  Civ.   Pro.,    §§    1607,  to  -ivhat  is  interlocutory,  see  Eaynor 

1617.    If  an  issue  raised  by  an  answer  v.  Eaynor,  94  N.  Y.  248. 

has    been    tried,    a    formal    decision  90  Code  Civ.  Pro.,  §  1607;  James  v. 

should  be  made  instead  of  an  order.  Fields,  5  Heisk.   (Tenn.)   394. 

S8  D-iiyer    v.    Dwyer,    1.3    Abb.    Pr.  91  As  to  preference  of  lands  not  con- 

(N.   S.)    269.  veved    with    warranty,    see   Price   v. 

89  N.  Y.  Code  Civ.  Pro.,  §  1607.    As  Price,  41  Hun,  486,  and  cases  cited. 
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3.  That  said  referee  report  his  [or,  commissiotiers  report 
their]  proceedings  to  the  court  on  the  day  of  next 

[or,  with  all  convenient  speed] . 

[If  damages  are  awarded:']  4.  That  it  is  hereby  referred  to 
K.  F.,  Esq.,  of  ,  to   [take  an  account  of  the  rents  and 

profits  from  the  said  property  for  the  six  years  last  past,  and 
ascertain  who  has  received  the  same,  and  to  ascertain  the  plain- 
tiff's share  thereof,  and  to]  ascertain  the  damages  which  plaintiif 
is  entitled  to  recover  for  the  withholding  of  her  dower  [may  state 
which  rule  of  computation;  see  N.  Y.  Code  Civ.  Pro.,  §§  1600, 
1601],  and  report  with  all  convenient  speed. 

5.  [May  direct  as  to  costs,  in  final  judgment,  and    on   whai 
froferiy  to   he    charged.']      The   property    above   mentioned   is 
bounded  and  described  as  follows:  [full  description]. 
[Authentication  hy  clerk.] 

FORM  No.  1934. 
Oath  of  referee  or  commissioner,  in  dower.92 

[Title  of  court  and  action.] 
[Venue.] 

E.  F.,  the  referee  [or,  M.  'N.,  O.  P.,  and  Q.  E.,  commis- 
sioners], appointed  to  admeasure  dower  herein  by  an  interlocu- 
tory judgment  dated  the  day  of  ,  19  ,  being  duly 
sworn  [each  for  himself],  says:  that  he  will  faithfully,  honestly 
and  impartially  discharge  the  trust  reposed  in  him  [if  by  a 
referee  directed  to  determine  any  other  question,  or  to  hear  and 
determine  the  issues^^  add],  and  will  faithfully  and  fairly  [try 
the  issues  and]  determine  the  questions  referred  to  him,  and 
malce  a  just  and  true  report  according  to  the  best  of  his 
understanding. 

[Jurat.]  [Signature.] 

[File  with  the  county  cleric  before  commencing  duty.] 

FORM  No.  1935. 
Report  of  referee  or  commissioners  admeasuring  dower.94 

[Title  of  court  and  action.] 

To  the  Court  of  [or,  to  Hon.  J.  K.,  county 
judge  of  county  of                ]. 

The  undersigned  E.  F.,  the  referee   [or,  M.  'N.,  0.  P.,  and 

Q.  E.,  the  commissioners  —  or,  M.  IST.  and  O.  P.,  a  majority  of 

the  commissioners]     appointed  by    an    interlocutory    judgment 

52N.  Y.  Code  Civ.  Pro.,  §  1608.  Si  Id.,  §  1610. 

^^Id;  §  1015. 
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herein,  dated  the  day  of  ,  19     ;  to  admeasure  the 

plaintiff's  dower  in  the  property  therein  described,  respectfully 
report : 

I.  Before  entering  upon  my  duties  I  took  and  filed  the  oath 

prescribed  oy  law. 

\_0r  if  the  report  is  hy  commissioners:^ 

I.  The  undersigned  [or;  said  M.  IsT.  and  0.  P.,  together  with 
Q.  K.,  also  a-  commissioner  appointed  by  said  interlocutory  judg- 
ment] met  together  in  the  performance  of  all  their  duties  under 
said  judgment;  and  before  entering  upon  their  duties  took  and 
filed  the  oath  prescribed  by  law. 

IT.  On  the  day  of  ,  19     ,  I  appeared  [or,  we 

met]  on  the  premises  described  in  the  said  interlocutory  judg- 
ment, at  the  ;  and  A.  B.,  by  his  attorney  A.  T.,  and 
Y.  Z.,  by  his  guardian  G.  H.,  then  and  there  appeared  before 
me  [or,  us  —  or  annex  and  refer  to  proof  of  notice  to  appear.] 

III.  Thereupon  I  [or,  we]  caused  a  survey  of  the  premises 
described  in  said  interlocutory  judgment,  to  be  made  in  the  pres- 
ence of  said  parties,  a  map  of  which  is  hereto  annexed,  and 
marked  Exhibit  A. 

IV.  I  [or,  we]  thereupon  admeasured  and  laid  off  as  dower 
of  the  plaintiff  a  distinct  parcel  containing  the  one-third  part 
of  the  said  premises,  being  the  part  designated  on  said  map  by 
the  word  "  Dower,"  which  said  parcel  is  bounded  and  described 
as  follows :  [description  hy  posts,  stones,  or  other  permcmeni 
monuments.]  In  making  said  admeasurement,  I  [or,  we]  took 
into  consideration  all  permanent  improvements  made  upon  the 
premises  in  the  judgment  described,  after  the  death  of  the  plain- 
tiff's husband,  or  after  alienation  thereof  by  him,  and  those  im- 
provements I  [or,  we]  awarded  [so  far  as  practicable]  within 
the  part  not  laid  off  as  above  to  the  plaintiff  [and  for  such  of  said 
permanent  improvements  as  could  not  practically  be  so  awarded 
I  [or,  we]  made  a  deduction  from  the  part  which  otherwise  would 
have  been  laid  off  to  the  plaintiff,  of  acres,  which,  in  my 
[or,  our]  judgment,  is  a  deduction  proportionate  to  the  benefit 
which  she  will  derive  from  so  much  of  those  improvements  as  is 
included  in  the  part  laid  off  to  her. 

[Or  if  not  practicable,  or  not  for  the  test  interests  of  the  parties 
to  lay  off  a  distinct  parcel,  state  the  reasons  for  that  opinion,  (wd 
all  the  facts  relating  thereto.     See  Forms  in  Partition.] 
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V.  The  items  of  my  l_or,  our]  charges  herein  are : 

[Ten]  days'  service  of  the  referee  at  $6  per  day®^  [oTj 
of  each  commissioner,  at  $5  per  day]^® $ 

Cash  paid  to  K.  S.,  surveyor,  for  days  actually  and 
necessarily  occupied  in  surveying,  laying  out,  mark- 
ing and  mapping  the  premises,  at  $5  per  day'*^ 

Cash  paid  S.  S.  and  T.  S.,  assistants  employed  as  chain 
and  flag  bearers,  days  each,  actually  and  neces- 
sarily occupied  in  surveying  under  said  surveyor's 
direction,  at  $2  per  day  each^* 

Traveling  expenses  of  

Fees  for  administering  oath  or  affirmation  to  ....      

The  testimony  taken  by  us  in  reference  to  the  said  permanent 
improvements,  signed  by  the  witnesses  [and  the  documentary 
evidence],  is  hereto  annexed. 

[Date.]  [Signatures.'] 

[Acknowledgment  or  proof;  see  Form  No.  822,  p.  1176.] 

[File  with  cleric.] 

FORM  Wo.  1936. 

Notice  of  motion  (or  order  to  show  cause)  to  confirm  report  admeasuring 

dower. 

[Move  the  court;  see  Forms  Nos.  815,  818,  for  an  order:]  con- 

&ming  the  report  of  E.  F.,  referee   [or,  of  M.  IST.,  O.  P.   and 

Q.  E.,  commissioners],  appointed  by  the  interlocutory  judgment 

herein  to  admeasure  the  plaintiff's  dower  in  the  premises  therein 

mentioned,  [and  overruling  the  exceptions  thereto,]  and  for  such 

other  [etc.]. 

FOKM  No.  1937. 

Order  confirming  report  admeasuring  dower. 

At  a  Special  Term  [etc.;  see  Form 
No.  820,  p.  1174]. 
[Title  of  action.] 

On  reading  and  filing  the  report  of  E.  F.,  the  referee  [or, 
M.  N.,  0.  P.  and  Q.  E.,  commissioners]  appointed  to  admeasure 
plaiatifp's  dower  herein,  filed  the  day  of  ,19      [and 

on  proof  of  due  service  of  notice  of  this  motion  on  ,  attor- 

ney for  T.  Z.],  and  on  motion  of  A.  T.,  attorney  for  said  plaintiff, 
and  after  hearing  for  the  defendant  Y.  Z.   [or,  no  one 

appearing]  in  opposition: 

'5N.  Y.  Code  Civ.  Pro.,  §  3296.  9T  Id. 

^^Id.,  §  3299.  S8  Id. 
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Okdeeed,  that  said  report  [and  admeasurement]  be,  and  the 
same  is,  in  all  respects  confirmed ;  and  that  the  fees  and  expenses 
of  the  referee    [or,  commissioners]    are  taxed  at  dollars 

[or,  he  taxed  by  the  clerk  on  notice  to  ] ;  and  that  final 

judgment  may  be  entered  accordingly  [on  days'  notice  of 

settlement]. 

Enter:   [signature  of  judge  by  initials  of  nai.ie  and  title.] 

FORM  No.  1938. 
Final  judgment  admeasuring  dower,  or  fixing  annual  charge  therefor.99 

[Title  of  court  and  action.^ 

[Recitals  according  to  the  mode  of  trial,  or  default,  etc.,  con- 
tinuing as  i/iMs;]  And  the  report  of  the  referee  [or,  commis- 
sioners] appointed  by  an  interlocutory  judgment  duly  made  and 
entered  herein  on  the  day  of  19     ?  having  been 

filed  on  the  day  of  ,  19     ,  whereby  it  appears  that 

the  property  mentioned  in  the  complaint  has  been  surveyed  and 
a  map  annexed  to  said  report  as  a  part  thereof,^  and  that  a 
distinct  parcel  thereof,  hereinafter  described,  has  been  duly 
admeasured  and  laid  off  to  the  plaintiff  as  her  dower  [if  damages 
have  been  recovered  or  reported,  recite  the  fact],  and  the  costs 
of  the  plaintiff  having  been  duly  adjusted  at  dollars; 

Now,  after  hearing  A.  T.,  of  counsel  for  plaintiff,  and  T.  Z.,  of 
counsel  [or,  and  on  proof  of  due  notice  of  said  report  and  this 
application  for  judgment,  and  no  one  appearing]  for  defendant 
in  opposition,  and  on  motion  of  A.  T.,  attorney  for  plaintiff: 

It  is  adjudged,  1.  That  said  report  and  admeasurement  stand 
confirmed. 

2.  That  the  premises  hereinafter  described  have  been  and  are 
admeasured  and  laid  off  to  the  plaintiff,  for  dower  as  the  widow 
of  ,  and  she  is  hereby  awarded  possession  of  the  same 

during  her  natural  life,^  subject  to  the  payment  of  all  taxes, 
assessments  and'  other  charges  accruing  thereupon  after  she  takes 
possession.^  Said  premises  hereby  awarded  are  bounded  and 
described  as  follows:  [full  description.] 

99  N.  Y.  Code  Civ.  Pro.,  §  1613.    As  made.      James    v.    Fields,    5    Heisk. 

to  judgment  for  an  annual  sum  when  (Tenn.)    394. 

admeasurement  cannot  be  made,   see  2Agnew  v.  Lichten   (111.,  1887),  8 

Melntyre  v.  Clark,  43  Hun,  352.  West.  Rep.  344;   Fisher  v.  Clements 

The  final  judgment  is  enforcible  by  (Va.,  1887),  11  Va.  L.  J.  372. 

writ  of  assistance,  or  action  of  eject-  3  As  to  exception  in  case  of  mort- 

ment.     See  Jimeson  v.  Pierce,  78  App.  gage  assumed  by  husband's  grantee, 

Div.  9,  79  N.  Y.  Supp.  3.  see  Bartlett  v.  Musliner,  28  Hun,  235. 

1  Such    a    map    should    always   be 
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[Or  if  it  has  been  reported  not  practicable,  or  not  for  the  inter- 
ests of  all  the  parties,  to  admeasure  and  lay  off  a  distinct  parcel, 
specify  sum  to  he  paid  annually,  or  oftener,  with  a  provision 
that  the  sums  to  he  paid  remain  a  charge  upon  the  property  during 
her  natural  life.Y 

3.  That  the  plaintiff  do  recover  from  the  defendant  [naming 
him  if  one  of  several^  —  if  damages  are  awarded:  the  sum  of 

dollars  damages  for  withholding  her  dower,  with] 
dollars  costs®  of  this  action  [amounting  together  to  dollars]. 

Enter:  [signature  of  judge  hy  initials  of  name  and  tiile.'] 

FORM  No.  1939. 
Consent  of  widow  to  accept  gross  sum.T 

[As  in  partition.  Form  2014  or  2015,  except  thai  if  it  he  de- 
sired that  the  value  shall  not  he  fixed  except  hy  sale,  substitute 
in  last  line,  for  "  ascertained  pursuant  to  law,"  the  words  "  ascer- 
tained after  sale  pursuant  to  law."] 

FORM  No.  1940. 
Notice  of  motion  (or  order  to  show  cause)  for  leave  to  pay  widow  a  gross  sum.s 

[Title  and  recitals  (motion  before  the  court)  as  in  other  cases; 
see  Forms  Nos.  815  and  818,  pp.  1171  and  1174  of  this  volume, 
stating  relief,  as  thus:']  for  an  order  [or,  why  an  order  should  not 
be  made]  granting  this  defendant  leave,  in  ease  a  sale  of  said 
premises  he  directed  to  pay  to  plaintiff  a  gross  sum  to  be  ascer- 
tained pursuant  to  law  under  said  consent,  in  full  satisfaction  and 
discharge  of  her  dower  right  claimed  in  this  action,  and  for  such 
other  and  further  relief  as  may  be  just. 

*N.  Y.  Code  Civ.  Pro.,  §   1613.  Super.   Ct.   83,  as   to  tenancy  during 

5  Reeves  v.  Beeves,  54  111.  332.  minority  of  another  person. 

6  As  to  when  costs  are  discretion-  For  effect  of  widow's  death  after 
ary,  compare  MeKeen  v.  Fish,  33  Hun,  consent,  see  Robinson  v.  Govers,  138 
28;  Everson  v.  McMullen,  45  id.  578.  N.  Y.  425;   Fulton  v.  Fulton,  8  Abb. 

7  File  before  interlocutory  judgment  N.  C.  210;  McKeen  v.  Fish,  33  Hun, 
on  default,  or  before  commencement  28. 

of  trial;  and  serve  copy  with  notice  8N.  Y.  Code  Civ.  Pro.,  §  1618.    An 

of  filing  on  each  adverse  party  who  order  granting  this  motion  will  ter- 

has  appeared   or  who   appears   after  minate  plaintiff's  case.     The  affidavit 

filing.     N.  Y.  Code  Civ.  Pro.,  §  1617.  will  state  the  object  of  action  and  the 

If  not  filed  until  after  entry  of  in-  proceedings,    including    filing    of    Us 

terloeutory  judgment,  this  is  a  mere  pendens,  sufficiently  to  show  that  ap- 

irrejularity.     Freeman  v.  Ahearn,  64  plication  for   sale   is  not  premature, 

App.  Div.  509,  72  N.  Y.  Supp.  326.  and  the  fact  of  consent  annexing  copy. 

Not  applicable  where  the  estate  is  and,  unless  reference  is  to  be  had,  evi- 

not  for  life,  but  for  widowhood  only.  dence  of  age  of  widow,  on  which  the 

Soheu  V.  Lehning,  31  Hun,  183.    But  court  can  compute  the  sum. 
compare  Bond  v.  McNiff,   38   N.   Y. 
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FORM  No.  1941. 
Interlocutory  judgments  for  sale  to  pay  dower. 

[Title  and  recitals^  as  in  other  cases;  reciting  also  that  plain- 
tiff's consent  to  accept  a  gross  sum  in  lieu  of  dower  to  be  ascer- 
tained (after  sale),  pursuant  to  law,  has  been  filed;  and  that  the 
referee  has  reported  that  a  distinct  parcel  of  the  property  cannot 
he  admeasured  and  laid  off  to  the  plaintiff  vjithout  material 
injury  to  the  interest  of  the  parties;  and  that  the  referee  has 
reported  as  to  liens.^ 

It  is  adjudged,  1.  That  said  report  stand  confirmed. 

2.  That  the  plaintiff,  as  widow  of  C.  B.,  is  entitled  to  dower 
in  the  premises  hereinafter  described. 

3.  [May  recite  title  as  thus:']  That  AV.  Z.  and  Y.  Z.,  children 
of  O.  B.,  deceased,  mentioned  in  said  complaint  and  report,  are 
seized  of  said  premises,  with  the  appurtenances,  as  tenants  in 
common,  subject  to  the  dower  aforesaid  [and  also  subject  to  havei 
their  estate  and  interest  in  said  premises  divested  by  the  execution 
of  the  power  of  sale  in  the  will  of  the  said  C.  B.,  deceased,  to 
carry  out  the  trusts  in  the  said  will  mentioned]. 

4.  That  the  said  children  of  the  said  C.  B.  are  each  seized  of 
one  undivided  part  thereof,  subject  as  aforesaid. 

5.  That  the  executors,  upon  the  sale  of  said  premises  and  the 
payment  of  costs  and  expenses  of  sale  and  satisfaction  of  dower, 
are  entitled  to  receive  the  whole  residue  of  the  proceeds  of  said 
sale  for  the  purposes  of  the  trusts  created  in  and  by  said  will.] 

[As  to  direction  for  sale,^"  see  Partition,  Form  No.  1999.] 

6.  That  upon  the  confirmation  of  the  sale  so  to  be  made,  each 
party  to  the  action  and  every  person  deriving  title  from,  through 
or  under  a  party  after  the  filing  of  the  judgment-roll  in  [or,  of 
the  notice  of  the  pendency  of]  this  action,  be  barred  of  and  from 
any  right,  title  or  interest  in  or  to  the  property  sold. 

7.  The  premises  so  to  be  sold  are  bounded  and  described  as 
follows:  [full  description.] 

[Report  of  sale  by  referee;  see  Chapter  XVI.] 

9  N.   Y.    Code   Civ.   Pro.,    §S    1619-      prior  lien,  if  any,  see  N.  Y.  Code  Civ. 
1622.       The    order    for    interlocutory      Pro.,  §  1622. 

judgment  may  be  adapted  from  this  If    the    husband's    interest   in   the 

and  Form  1932.     Final  judgment  will  lands  was  an  undivided  one,  only  that 

confirm  the  sale  and  direct  as  to  dis-  interest  should  be  directed  to  be  sold, 

tribution  of  proceeds.      §  1624.  Card  v.  Pudney,  42  App.  Div.  405,  59 

10  Aa    to    direction    concerning    a  N.  Y.  Supp.  278. 
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FORM  No.  1942. 
Order  for  final  judgment  upon  sale  to  pay  dower. 

At  a  Special  Term  [etc.;  see  Form 
Nos.  820,  p.  1174]. 
[Title  of  action.] 

This  cause  having  been  regularly  brought  on  for  final  hearing 
and  judgment  upon  the  pleadings,  interlocutory  judgment,  and 
the  report  of  sale  by  R.  F.,  the  referee  [or,  sherifl^],  pursuant 
thereto,  filed  the  day  of  ,19      [and  recite  any  other- 

papers  used — and  on  reading  and  filing  proof  of  due  notice  of 
this  application  given  to  Z.  T.,  attorney  for  defendant] ,  and  after 
hearing  A.  T.,  of  counsel  for  plaintiff,  and  Z.  T.  [or,  no  one 
appearing],  for  defendant  in  opposition,  and  due  deliberation 
being  had;  ISTow,  on  motion  of  A.  T.,  attorney  for  plaintiff; 

It  is  ordered  and  adjudged,  1.  That  said  report  be  and  the 
same  hereby  is  in  all  respects  confirmed. 

2.  That  the  said  referee  [or,  sheriff]  pay  and  distribute  said 
proceeds  of  sale  as  follows:  [direct  in  detail.] 

3.  That  each  party  to  this  action,  and  every  person  deriving 
title  from,  through  or  under  a  party  after  the  filing  of  the  judg- 
ment-roll [or,  after  the  filing  of  the  notice  of  the  pendency  of 
this  action  hereinbefore  mentioned],  be  and  hereby  is  barred  of 
and  from  all  estate,  right,  title  or  interest  in  or  to  the  property 
sold. 


SECTION  III. 
Peoceedings  Peculiar  to  Ejectment. 

EOEMS. 

1943.  Affidavit  to  move  for  new  trial      1946.  Decision  after  trial  by  court  (fi- 

in  ejectment.  recting      removal      of      wire 

1944.  Order  thereon.  strung  over  premises. 

1945.  Verdict  in  an   action  for   land       1947.  Judgment  in  ejectment. 

(ejectment).  1948.  The     same;     where     plaintiff's 

title  expired  before  trial. 

125 
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FORM  No.  1943. 
Affidavit  to  move  for  new  trial  in  ejectment.ii 

[Title  of  court  and  action.] 
[Venue.] 

Y.  Z.,  being  duly  sworn,  says: 

I.  That  he  is  the  defendant-'^  above  named. 

II.  That  this  action  is  ejectment  for  \_here  briefly  designate 
the  premises],  but  is  not  founded  on  a  right  of  entry  for  non- 
payment of  rent,  nor  an  allegation  of  rent  in  arrear.-'^  And  this 
defendant  was  personally  served  with  the  summons  within  the 
State  [or,  appeared]  and  answered.^* 

III.  [State  mode  of  trial,  etc.,  as  thus:]  That  the  issues  raised- 
by  said  answer  were  tried  at  a  Trial  Term  of  this  court,  in  the 
county  of  ,  on  the  day  of  ,  19  ,  before 
Mr.  Justice  J.  K.  and  a  jury;  and  a  verdict  rendered  for  [plain- 
tiff], upon  which  judgment  in  this  action  was  first  entered^^  in 
the  office  of  the  clerk  of  said  county,  on  the  day  of  , 
19  .  Said  judgment  was  against  deponent,  and  the  judgment- 
roll  was  duly  filed  in  said  office  on  the  day  of  ,  and 
within  [three]  years  past. 

IV.  That  all  costs  and  damages  included  in  said  judgment, 
other  than  for  rents  and  profits,  or  use  and  occupation,  have  been 
paid  to  plaintiff. 

[Or,  if  unpaid,  state  as  thus:]  TV.  That  said  judgment  in- 
cluded dollars  costs;  but  no  damages  for  withholding  the 
premises  other  than  the  value  of  rents  and  profits  or  use  and 
occupation  [except  the  sum  of  dollars],  which  costs  [or, 
which   damages   and  costs,   amounting  together  to  dollars] 

11  Not  applicable  in  an  equitable  or  etc.    The  order  may  still,  as  formerly, 

statutory  action  to  test  the  validity  be   made  before   judgment.     Post  v. 

of  a  will.     Shumway  v.  Shumway,  42  Moran,  61  How.  Pr.  122. 

N.  Y.  143;  Marvin  v.  Marvin,  11  Abb.  12  If  heir,  devisee  or  assignee,  state 

Pr.     (N.    S.)     102;    s.    P.,    Truitt    v.  the  fact,  and  when  and  how  he  be- 

Truitt,  37  Ind.  5 14   ( specific  perform-  came  such.     See  Howell  v.  Leavitt,  90 

ance   or   creditor's   action)  ;    Over   v.  N.  Y.  238. 

iloss,  41  id.  463    (summary  proceed-  13  Compare    Christie   v.    Blooming- 

ings).  dale,  18  How.  Pr.  12,  with  N.  Y.  Code 

The  first  application,  being  matter  Civ.  Pro.,  §§  1525,  1528. 

of  right,  may  be  ex  parte.    Whitlock  34  N.    Y.    Code   Civ.   Pro.,    §§   445, 

V.   Vaneleave,  39   Ind.   511.      On  the  1528. 

second,  give  notice.     N.  Y.  Code  Civ.  15  Chautauqua  Co.  Bank  v.  White, 

Pro.,   §§   1525,   1526.     If  practicable,  23  N.  Y.  347. 
serve  the  party.     See  Vol.  I,  p.  385, 
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deponent  is  ready  and  willing  to  vaj  on  obtaining  an  order  for 
the  vacating  of  said  judgment  and  a  direction  for  a  new  trial.^'' 

V.  That  no  previous  application  for  a  new  trial  herein  has 
been  made  \_or  if  made,  state  what,  and  if  previous  application 
was  granted  and  a  new  trial  had,  state  facts  showing  tkat  justice 
will  he  promoted  and  the  rights  of  the  parties  more  satisfactorily 
ascertained  and  established  by  a  second  new  trial'].^^'^ 

[Jurat.1  {Siqnature.l 

FORM  No.  1944. 

Order  for  new  trial  in  ejectment.iT 

[Title  (court  order)  and  recitals  according  to  the  case.] 

Oedeeed,  that  the  judgment  herein,  entered  on  the  day  of 

,19     ,  in  the  office  of  the  clerk  of  ,  be  and 

the  same  is  hereby  vacated,  and  the  motion  for  a  new  trial,  as 
of  course  under  the  statute,  be  granted,  upon  the  payment  by 
T.  Z.  to  the  plaintiff  [or,  his  attorney  —  unless  made  before 
judgment,  add:  within  days  after  the  date  of  this  order],  of 

the  sum  of  dollars,  being  all  the  costs  and  all  damages, 

other  than  for  rents  and  profits  or  for  use  and  occupation,  awarded 
by  said  judgment,  together  with  interest  thereon  from  the 
day  of  ,  19     ,  until  such  payment. 

Enter:  [signature  of  judge  by  initials  of  name  and  title.] 

FORM  No.  1945. 

Verdict  in  an  action  for  ejectment.is 

The  jury  find  a  verdict  upon  all  the  issues  of  fact  in  favor  of 

the  plaintiff,  for  the  premises  claimed  in  the  complaint^®  [or  if  for 

18  This  is  a  strict  condition.  David-  Code  Civ.  Pro.,  §  1529.  Restitution 
sou    V.    Lamprey,     16     Minn.     445 ;       may   be   thereafter   adjudged,    if   the 


1  V.  Setzke,  121  111.  30,  11  N.  E.  adversary  is  successful  upon  the  new 

Eep.  915.  trial.     Id.     Such  restitution  must,  of 

16a  The  first  new  trial  is  matter  of  course,  be  limited  to  the  exact  prem- 

right;  but  a  second  new  trial  is  mat-  ises  involved  in  the  issue.    Barson  v. 

ter  of  favor,  upon  grounds  appearing  Mulligan,  94  N.  Y.  Supp.  690. 

in  the  moving  papers  that  justice  will  is  Such  portion  of  the  issues  as  the 

be  promoted  and  the   rights   of  the  court  may  have  disposed  of  should  be 

parties     more     satisfactorily     ascer-  included  in  the  clerk's  minutes;   and 

tained.    Doorley  v.  O'Gorman,  31  App.  if  omitted,  may  be  supplied  by  a  sub- 

Diy.  216,  52  N.  Y.  Supp.  536;  Keeler  sequent  order  directing  the  clerk  to 

f-  Dennis,  39  Hun,   18.      Unless  dif-  make  an  entry  in  his  minutes  in  con- 

ferent  evidence  can  be  supplied,  the  formity  with  the  disposition  made  by 

former  judgment  is  conclusive.    N.  Y.  the  court.     See  Barson  v.  Mulligan, 

C-  &  H.  E.  R.  R.  Co.  V.  Brennan,  24  77  App.  Div.  638,  79  N.  Y.  Supp.  34. 

App.  Div.  343,  48  N.  Y.  Supp.  675 ;  The  action  is  triable  by  a  jury,  al- 

aff'd,  163  N.  Y.  584.  though  the  complaint  demands   inci- 

,  "  If  the  successful  party  under  the  dental    equitable    relief.      Remsen    v. 

judgment  has  already  obtained  pos-  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  Ill  App. 

session,  this  order  will  not  interfere  Div.  413,  97  N.  Y.  Supp.  902. 

With   continued    possession.      N.    Y.  19  This   is   only  proper,  where   the 
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a  part  only,  descnbe  the  land;  or,  for  one  equal  undivided  half 
of  tlie  premises,  etc.~\,  in  fee  [or  otherwise,  specifying  the  nature 
of  the  tenure^°'\ ;  [if  damages  are  awarded,  add:']  and  they  assess 
the  damages  which  the  plaintiff  is  entitled  to  recover  from  the 
defendant  Y.  Z.,  by  reason  of  the  withholding  of  the  same,  at 
dollars^""  {_if  recovery  was  hy  reason  of  non-payment  of 
rent,  add:  and  they  find  that  the  amount  of  rent  in  arrears  to 
the  plaintiff  is  dollars^^]. 

FORM  No.  1946. 

Decision,  after  trial  without  jury,  in  ejectment  to  remove  wire  strung  over 

plaintiff's  premises.22 

\^After  recitals  as  in  Form  No.  1748,  the  findings  and  con- 
clusions may  proceed  as  follows:] 

Findings  op  Fact. 

I.  The  plaintiff,  at  all  the  times  mentioned  in  the  complaint,  was 
and  has  ever  since  continued  to  be  the  owner  in  fee  of  the  prem- 
ises described  in  the  complaint,  and  was  and  is  entitled  to  the 
immediate  possession  thereof. 

II.  The  defendant  on  or  about  ,19  ,  without  the 
consent  of  the  plaintiff  and  without  lawful  authority,  entered 
upon  the  said  premises  and  stretched  a  wire  over  and  across  the 
same  in  the  manner  described  in  the  complaint,  and  maintained 
said  wire  upon  said  premises  until  ,  19  ,  when  the 
defendant  removed  the  said  wire  entirely  from  plaintiff's  said 
premises. 

III.  The  plaintiff  has  been  in  possession  of  the  premises 
described  in  the  complaint  at  all  the  times  mentioned  therein 
and  since,  except  that  portion  thereof  occupied  by  the  defendant 
with  said  wire  during  the  period  specified  in  the  last  finding  of 
fact, 

complaint  contains  a  specific  descrip-  20  N.  Y.  Code  Civ.  Pro.,  §  1519; 
tion  of  the  premises  to  which  plaintiff  Lever  v.  Foote,  82  Hun,  393,  31  N.  Y. 
is  found  to  be  entitled.  Otherwise  the  Supp.  356 ;  Reformed  Ch.  v.  School- 
verdict  must  define  exactly  the  prem-  craft,  65  N.  Y.  134. 
ises  awarded.  See  De  Clemente  v.  20a  See  as  to  period  for  which  dam- 
Winstanley,  8  Misc.  45,  28  N.  Y.  ages  may  be  recovered.  Willis  v.  Mc- 
Supp.  513.  Kinnon,  178  N.  Y.  451. 

If  the  verdict  is  excessive,  plaintiff  21  N.  Y.  Code  Civ.  Pro.,  §  1507_. 

may  remit  as  to  part,  as  in  ease  of  a  22  Action   and   judgment  sustained 

money  judgment.    Keen  v.  Sehnedler,  on  this  decision  in  Butler  v.  Frontier 

6  West.  Rep.  851.  Tel.  Co.,  109  App.  Div.  217,  95  N.  Y. 

Supp.  684,  aff'd  186  N.  Y.  486. 


TRIAL,   ETC. VIII.    PECULIAE   TO  EJECTMENT.  1989 

IV.  The  plaintiff  has  sustained  [nominal  damages  of  six  cents] 
in  the  withholding  by  the  defendant  of  that  portion  of  the  prem- 
ises occupied  by  said  wire  for  the  period  above  specified. 

CoNCLUsioivr  OE  Law. 

The  plaintiff  is  the  owner  in  fee  of  the  premises  described  in 
the  complaint,  and  entitled  to  the  immediate  possession  thereof, 
and  was  entitled  at  the  commencement  of  this  action  to  have  said 
wire  removed  from  said  premises,  and  he  is  entitled  to  judgment 
against  the  defendant  so  declaring,  and  for  [six  cents]  damages 
for  withholding  the  said  property,  and  for  the  costs  of  this  action, 
and  the  clerk  is  directed  to  enter  judgment  accordingly. 

FORM  No.  1947. 
Judgment  in  ejectment  (or  equitable  action  for  real  property). 

[Title  and  recitals.     See  other  Forms.] 

It  is  adjudged  that  plaintifi^^^  \_or  in  case  of  an  intervenorj^*  the 
defendant  W.  X.]  is,  and  at  and  before  the  commencement  of 
this  action  was,  the  owner  in  fee  [or,  for  his  o^vn  life  —  for  the 
hf  e  of  M.  ]Sr.  of  ,^^  —  or,  possessed  of  a  term  of 

years  from  the  day  of  ,  19     ],  in  the  hereinafter 

described  premises  [or,  of  an  undivided  one-half  share  in  the  here- 
inafter described  premises],  and  is  entitled  to  recover  possession 
thereof  from  the  defendant  Y.  Z.,  \^and  if  a  limited  term,  add:  and 
to  hold  possession  thereof  until  the  day  of  ,  19     ,]^^ 

together  with  doUars^'^  \_or,  and  to  recover  dollars  from 

the  defendant  W.  X.]  as  damages^®  for  the  withholding  thereof,  to- 
gether with  dollars,  his  costs^®  of  this  action,  amounting 

23 N.  Y.   Code   Civ.   Pro.,    §§    1519,  no  longer  necessary  to  insert,  for  the 

1524;  Koon  v.  Nichols,  63  III.  163.  statute  gives  execution. 

SlDonner'W.  Palmer,  45  Cal.  180.  28  This    includes    rents    and   profits 

25  Simmons  v.  Taylor,  19  App.  Div.  and  use   and   occupation,   if   any  are 

499,  504,  46  N.  Y.  Supp.  730.  recoverable.     N.   Y.    Code   Civ.   Pro., 

26Lever  v.  Poote,  82  Hun,  393,  31  §§    1497,   1531.     Compare  Wallace  v. 

N.  Y.  Supp.  356.  Berdell,  101  N.  Y.   13.     If  there  is  a 

2' In   the   absence    of    statute   this  deduction  for  improvements  it  should 

award  of  possession  is,  in  itself,  with-  be  made  from  this  sum  before  entry 

out  the  preceding  declaration  of  title,  of  the  judgment.     Scott  v.  Reese,  38 

sufficient  as  establishing  the  title  in  Wise.   636.     See   Clute  v.  Emmerich, 

issue  in   the   pleadings.      Cagger    v.  26  Hun,  10;   Smith  v.  Robertson,  89 

''— "-g,  64  N.  Y.  417.  N.  Y.  555. 


But  in   New   York,   the   judgment  29  Costs  are  of  right  if  the  action 

should  specify  the   character   of  the  was  triable  by  jury  as  of  right.   N.  Y. 

plaintiff's  estate.   Simmons  v.  Taylor ;  Code  Civ.  Pro.,  §  3228.    If  the  action 

Lever  «.  Poote,  supra.  was  equitable  they  are  discretionary. 

The  old  Form   included  an  award  Law  v.  McDonald,  9  Hun,  23. 
of  a  writ  of  possession,  but  this  it  is 
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in    all    to  dollars.     The    premises   above   mentioned   are 

bounded  and  described  as  follows :  [full  description^^  mentioning 
any  existing  qualifications,  such  as  easements,  etc.'\ 

The  description  should  be  adequate  to  enable  the  sherijf  to  iden- 
tify the  premises  without  reference  to  other  papers.^ 

FORM  No.  1948. 
The  same  —  where  plaintiff's  title  expired  before  trial.si 

It  is  adjudged  that  plaintiff  recover  of  the  defendant 
dollars  damages  for  the  withholding  of  the  premises  described  in 
the  complaint  prior  to  the         day  of  ,  19     ,  when  the 

plaintiff's  title  expired,   and  'dollars  costs  of  this  action, 

amounting  in  all  to  dollars. 


SECTION  IV. 
Pboceedinqs  Peculiae  to  Foeeciosube. 

rOEMS. 

1949.  Judgment    of    foreclosure    and  1959.  Certificate  by  clerk  to  the  ap- 
sale.  pearances  and  claims. 

1950-1955.  Statements  suitable  to  in-  1960.  Order  of  reference  of  claims. 

sert  in  foregoing  Form.  1961.  Report  of  referee. 

1956.  Notice  of   claim  to  surplus   in  1962.  Notice  of  motion  for  payment 

foreclosure.  out  of  surplus. 

1957.  Affidavit  to  move  for  reference.      1963.  Order   (final)  as  to  surplus. 

1958.  Notice  of  motion    (or  order  to 

show  cause)   for  reference. 

[For  proceedings  upon  default,  preliminary  to  final  judgment, 
see  Forms  Nos.  1584-1590,  pp.  1766-1772  of  this  volume.f^ 

[For  Notice  of  Sale,  Report  of  Sale,  Order  Confirming,  etc., 
see  Forms  2228  et  seq.'] 

30  Metes  and  bounds  may  not  be  to  exist  before  trial,  by  its  own  limit- 
always  essential,  though  of  the  high-  ation,  or  otherwise.  And  it  is  not 
est  importance  upon  the  conclusive-  necessary  to  file  a  supplemental  an- 
ness  of  the  judgment.  A  description  swer  to  enable  defendant  to  avail  him- 
by  name,  where  the  property  is  well  self  of  this  provision.  Lang  v.  Wil- 
known,  may  in   some  cases  be  suffi-  braham,  2  Duer,  171. 

cient.     Glacier  Mountain  Silver  Min-  32  After  notice,  served  upon  the  de- 

ing  Co.  V.  Willis,  127  U.  S.  471.     As  fendants  who  have  appeared,  of  ap- 

to  description  of  unexpired  term,  see  plication  for  the  relief  demanded  m 

Carroll  v.  Carroll,  16  How.  U.  S.  275.  the   complaint,   no   further  notice  is 

31  N.  Y.  Code  Civ.  Pro.,  §  1520,  for-  necessary  to  obtain  final  judgment, 
merly  2  N.  Y.  R.  S.  308,  §  31.  This  although  on  the  return  day  of  the 
applies  wherever  plaintiff's  title  ceases  motion  the  plaintiff's  attorney  merely 
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FORM  No.  1949. 
Judgment  of  foreclosure  and  sale.ss 

[Title  of  court  and  action,  naming  all  the  parties.] 

Upon  the  summons  and  complaint  [and  answer]  duly  filed  in 
this  action,  and  on  reading  [and  if  not  already  filed,  add:  and 
filing]  the  affidavit  of  M.  IsT.,  verified  the  day  of  , 

19  ,  and  notices  of  appearance  showing  that  each  and  all  of 
the  defendants  herein  [except  Y.  Z.]  have  been  duly  personally 
served  with  the  summons  in  this  action  within  this  State,  or  have 
voluntarily  appeared  therein  [and,  if  any  are  excepted,  state 
serve  by  publication  or  substitution;  see  Form  1758].  And  on 
reading  and  filing  the  affidavit  of  A.  T.,  attorney  for  the  plaintiff, 
verified  the  day  of  ,  19     ,  whereby  it  appears  that 

more  than  twenty  days  have  elapsed  since  said  defendants  were 
so  served  or  appeared,  and  their  time  to  answer  has  fully  expired 
and  that  no  demurrer  or  answer  has  been  served  herein  by  any 
one  of  the  defendants,  [except  the  answer  of  the  defendant  IJ.  V., 
who  is  an  infant,  and  whose  answer  by  his  guardian  does  not 
deny  any  material  allegation  of  the  complaint]  ;  and  also  showing 
that  the  summons  and  complaint  in  this  action,  and  due  notice  of 
the  pendency  of  this  action,  were  duly  filed  in  the  office  of  the 
clerk  of  the  county  of  ,  on  the  day  of  ,19      ;  * 

and  an  order  of  reference  having  been  made  to  compute  the 
amount  due  to  the  plaintiff  upon  the  bond  and  mortgage  set  forth 
in  the  complaint  [and  if  any  of  defendants  are  infants,  having 
put  in  general  answer,  or  are  absentees,  addr'ani  to  take  proof 
of  the  facts  and  circumstances  stated  in  the  complaint,  and  to 
examine  the  plaintiff  or  his  agent  on  oath  as  to  any  payments 
made,  and  which  ought  to  be  credited  on  said  bond  and  mort- 
gage],^* t  and  on  reading  and  filing  the  report  of  E.  F.,  Esq., 
the  referee  named  in  the  order  of  reference,  by  which  report, 
bearing  date  the  day  of  ,  19     ,  it  appears  that  the 

sum  of  dollars  was  due  thereon  at  the  date  of  said  report;! 

'Sov,  on  motion  of  A.  T.,  attorney  :^or  the  plaintiff : 


an  order  of  reference  to   com-  judgment   of  foreclosure   and  sale   of 

pute.    Badger  v.  Johnston,  106  App.  the    said    mortgaged   premises,    with 

Div.  237,  94  N.  Y.  Supp.  421.  judgment  for  deficiency,  if  any  there 

53  If  rendered  on  a  trial  of  issues,  a  shall  be,  against  the  defendant,  W.  X. 

decision  by  the  judge,   or  report  by  And   I   direct   judgment   accordingly, 

the  referee,  will  be  made,  stating  the  with  costs  to  the  plaintiff." 

findings  of  fact  and  law  and  directing  For  recitals  of  judgment  on  decision 

judgment.    In  each  case,  where  there  after   trial   of   the   issues,   see   Form 

is  nothing  special  in  the  judgment,  it  1758. 

is  usual  to  state  the  conclusion  of  law  34  Gen  Rule  No.  60 ;  Smith  v.  Har- 

and  direction  in  these  words :     "That  ringer,  41  Misc.  94,  83  N.  Y.  Supp. 

tie  plaintiff  is  entitled  to  the  usual  655. 
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It  is  adjudged,  that  [the  report  of  said  referee  be  and  the  same 
is  hereby  in  all  respects  confirmed,  and  that]  the  mortgaged 
premises  described  in  the  complaint  in  this  action  as  hereinafter 
set  forth^^  or  such  part  thereof  as  shall  be  sufficient^*  to  discharge 
the  mortgage  debt,^^  the  expenses  of  the  sale^^  and  the  costs  of 
this  action,  and  which  may  be  sold  separately^^  without  material 
injury  to  the  parties  interested,  be  *sold  at  public  auction,  at 
[designate  •place']  in  ,  in  the  county  of  ,*"  by 

or  under  the  direction  of  the  sheriff  of  said  county  [or, 

by  or  under  the  direction  of  E.  F.,  who  is  hereby  appointed  ref- 
eree for  that  purpose]  ;  and  that  the  said  sheriff  [or,  referee] 
give  public  notice  of  the  time  and  place  of  such  sale,  according 
to  law,  and  the  rules  and  practice  of  this  court  ;*^  that  the  plain- 
tiff or  any  other  party  to  this  action,  may  become  a  purchaser  on 
such  sale;*^  that  the  said  sheriff  [or,  referee]  execute  to  the  pur- 


35  The  premises  and  the  interest  to 
be  sold,  if  a  partial  interest,  should 
be  described  or  designated.  Kibbe  v. 
Thompson,  5  Biss.  226;  Hurtt  v. 
Crane,  36  Md.  29;  Cromwell  v.  Hull, 
97  N.  Y.  209. 

The  judgment  should  contain  a 
description  without  relying  on  a  mere 
reference  to  the  description  in  the 
pleadings.  N.  Y.  Gen.  Rule  No.  61. 
That  this  is  not  essential,  see  Barger 
V.  Buckland,  28  Gratt.   (Va.)   850. 

If  a  party  desires  an  easement  or 
other  claim  superior  to  the  mortgage 
protected,  he  should  ask  to  have  the 
decree  framed  accordingly.  Rector, 
etc.,  of  Christ  Church  v.  Mack,  93 
N.  Y.  488. 

36Kirby  v.  Childs,  10  Kans.  639 
(holding  amission  of  this  qualifica- 
tion not  ground  of  reversal ) . 

37  In  order  to  constitute  a  final 
judgment  or  decree,  the  sum  due 
must  be  found.  Burlington,  etc.,  Co. 
V.  Simmons,  123  U.  S.  52,  and  eases 
cited;  Tompkins  v.  Wiltberger,  56  111. 
385. 

As  to  sums  falling  due  pending  the 
suit,  see  Howe  v.  Lemon,  37  Mich.  164. 

That  the  court  may,  in  a  proper 
case,  apportion  the  amount  between 
several  plaintiffs,  see  Gorham  v.  Far- 
son,  119  111.  425,  8  West.  Rep.  697. 

38Sidenberg  v.  Ely,  II  Abb.  N.  C. 
354,  90  N.  Y.  257._ 

39  Where  the  rights  of  the  defend- 
ants are  not  set  out  in  the  pleadings, 
and  the  plaintiff's  right  to  foreclose  is 


not  questioned,  the  court  cannot,  upon 
the  answer  of  one  defendant,  and 
without  notice  to  others  who  own 
other  parcels,  settle  the  order  of  sale. 
Rathbone  v.  Qark,  9  Paige,  648 ;  s.  P., 
N.  Y.  Life  Ins.  &  Trust  Co.  v.  Cutler, 
3  Sandf.  Ch.  176. 

40  In  Kings  County  the  sale  must 
be  by  the  sheriff,  although  all  parties 
may  waive  the  irregularity  when  the 
sale  was  directed  to  he  made  by  a 
referee,  and,  if  the  parties  are  satis- 
fied, the  purchaser  at  the  sale  will 
not  be  relieved.  Sproule  v.  Davies, 
171  N.  Y.  277. 

41  Directions  as  to  order  of  sale  the 
court  have  power  to  give  in  the  judg- 
ment. The  usual  course  is  either  to 
direct  the  sale  to  be  in  the  inverse 
order  of  alienation  and  according  to 
equity,  as  between  the  parties  (see 
Form  1955)  ;  or  to  appoint  a  referee 
to  sell,  and  he  may  apply  the  rules  of 
equity;  or  to  order  a  reference  to 
determine  the  equitable  order  for  sell- 
ing. Erie  County  Bank  v.  Roop,  80 
N.  Y.  591;  Zabriskie  v.  Salter,  80  id. 
555;  Coles  1).  Appleby,  87  id.  IH; 
Bernhardt  v.  Lymburner,  85  id.  172; 
Bowne  v.  Lynde,  91  id.  92;  Kirby  f. 
Childs,  10  Kan.  639;  Knickerbocker 
V.  Eggleston,  3  How.  Pr.  130;  Winans 
V.  James,  11  Rep.  586. 

42  A  guardian  for  an  infant  party 
cannot  purchase  for  his  own  benefit. 
Code  Civ.  Pro.,  §  1679.  This  usual 
clause  does  not  protect  a  trustee  who 
purchases  for  his  own  benefit.    Fulton 
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chaser  or  purchasers  a  deed  or  -deeds  of  the  premises  sold ;  ll  that 
[if  desired  to  sell  subject  to  tax  liens  and  assessments,*^  said  prem- 
ises be  sold  subject  to  the  taxes,  assessments  and  water  rates  which 
are  liens  thereon,  and  that]  out  of  the  proceeds  of  the  sale,  said 
referee  [or,  sheriff]  deduct  the  amount  of  his  fees**  and  disburse- 
ments on  such  sale,  and  [_if  taxes,  etc.,  are  to  he  paid,*^  that  he 
pay  all  taxes,  assessments  and  water  rates  which  are  liens  upon 
said  premises]*®  and  that  he  pay  to  the  plaintiff,  or  his  attorney, 
the  sum  of  dollars  adjudged  to  the  plaintiff  for  costs  and 

disbursements  in  this  action,  with  interest  thereon  from  the  date 
hereof,  together  with  an  additional  allowance  of  dollars;*'^ 

and,  also,  that  he  pay  to  plaintiff,  or  his  attorney,  the  amount  so 
reported  due  §  as  aforesaid,  together  with  the  legal  interest 
thereon,  from  the  date  of  the  said  report,  or  so  much  thereof  as 
the  purchase-money  of  the  mortgaged  premises  will  pay  of  the 
same;  a,nd  that  he  take  a  receipt  of  the  plaintiff  or  his  attorney 
for  the  amount  so  paid,  and  file  the  same  with  his  report  of  sale ; 
and  that  the  pjirchaser  or  purchasers  at  such  sale  be  let  into  pos- 
session** of  the  premises  on  production  of  the  sheriff's  [or,  referee's 


e.  Whitney,  66  N.  Y.  548.  See,  also, 
N.  Y.  Code  Civ.  Pro.,  §  1679;  and 
James  v.  Cowing,  82  N.  Y.  449. 

For  form  of  direction,  allowing 
sale  on  credit,  see  Brush  v.  Shuster, 
3  Abb.  N.  C.  73. 

43  The  court  may  so  permit.  Day 
V.  Town  of  New  Lots,  107  N.  Y.  148. 

WAs  to  amount  of  fees,  see  Code 
Civ.  Pro.,  §§  3297,  3307;  Kant  v. 
Bergman,  97  App.  Div.  118,  89  N.  Y. 
Supp.  593. 

^The  mortgagee  who  has  pur- 
chased at  the  sale  has  no  power  to 
waive  such  a  direction  against  the 
objection  of  the  owner  of  the  equity 
of  redemption.  Shaw«  v.  Youmans, 
105  App.  Div.   329,  94  N.  Y.  Supp.  178. 

46  Judgment  in  foreclosure  must 
specify  all  the  liens  if  any  (other 
than  taxes  and  assessments ) ,  prior  to 
the  mortgage,  which  the  referee  is  to 
provide  for.  Bache  v.  Doscher,  67 
N.  Y.  429;  Cole  v.  Kelly,  8  N.  Y. 
Supp.  131,  28  N.  Y.  St.  Eep.  370. 
Compare,  as  to  testing  such  liens, 
Friedrieh  v.  Brewster,  26  Hun,  236; 
Simms  v.  Voght,  94  N.  Y.  654;  Brown- 
ing V.  O'Connell,  4  Monthly  L.  Bui.  9. 
That  the  judgment  may  also  provide 
for  payment  of  insurance  premiums 
until  gale,  compare  Northwestern 
Mut.  Life  Ins.  Co.  v.  Drown,  51  Wis. 


419,  10  Ins.  Law  J.,  377;  Mut.  Life 
Ins.  Co.  V.  Newell,  78  Hun,  293,  28 
N.  Y.  Supp.  913. 

Correction  of  error  in  these  direc- 
tions must  be  sought  before  sale. 
Fleishhauer  v.  Doellner,  9  Abb.  N.  C. 
372. 

47  Such  an  allowance  may  be 
granted  in  a  judgment  entered  upon 
default;  it  is  not  necessary  in  fore- 
closure, in  order  to  entitle  plaintiff's 
attorney  to  an  allowance  of  2%  per 
cent,  on  the  sum  due,  and  not  exceed- 
ing $200,  to  establish  that  the  case 
was  difficult  or  extraordinary,  or  that 
a  defense  shall  have  been  interposed. 
Badger  v.  Johnston,  106  App.  Div. 
237,  94  N.  Y.  Supp.  421.  In  a  diffi- 
cult and  extraordinary  foreclosure 
action,  the  court  has  (since  the  1898 
amendment  to  Code  Civ.  Pro.,  §  3253 ) 
the  power  to  grant  a  5  per  pent, 
allowance  in  excess  of  $200.  Riesgo 
V.  Glengariffe  Realty  Co.,  114  App. 
Div.  172;  Long  Isl.  Loan,  etc.,  Co.  v. 
Long  Isl.  City,  etc.,  E.  Co.,  85  App. 
Div.  36,  82  N.  Y.  Supp.  644. 

48  Stimson  v.  Arnold,  5  Abb.  N.  C. 
377;  Murphy  v.  Abbott  (June,  1883), 
16  Chicago  Legal  News,  68;  Sheehan 
V.  Mayer,  41  Hun,  609;  Myers  v. 
Manny,  63  111.  211. 
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deed  or  deeds  [and  a  certified  copy  of  the  order  confirming  the 
report  of  sale].*^  That  the  said  sheriff  [or,  referee]  deposit  the 
surplus  money  (if  any)  within  five  days  after  the  same  shall  be 
received  and  be  ascertainable,  [in  the  city  of  New  York,  say:  with 
the  chamberlain  of  the  said  city;  and  in  other  counties,  say:] 
with  the  treasurer  of  said  county,  subject  to  the  further  order  of 
the  court,^"  and  take  a  receipt  therefor,  and  file  the  same  with  his 
report  ;^^  that  he  make  a  report  of  such  sale,  ajid  file  it  with  the 
clerk  of  this  court  with  all  convenient  speed. 

And  it  is  fuethee  adjudged,  that  if  the  proceeds  of  such  sale 
be  insufficient  to  pay  the  amount  so  reported  due  §  to  the  plain- 
tiff, with  the  interest  and  costs  as  aforesaid,  the  said  sheriff  [or, 
referee]  specify  the  amount  of  such  deficiency  in  his  report  of 
sale;  and  that  the  defendant  Y.  Z.®^  pay  the  same  to  the  plaintiff, 
with  interest  from  the  date  of  such  report  ;^^  and  that  plaintiff 
have  execution  therefor.'* 


Under  this  clause,  without  any 
direction  as  to  rents  and  profits  mean- 
while, the  owner  of  the  equity  of 
redemption  continues  entitled  thereto 
up  to  the  time  of  delivery  of  deed 
(Mitchell  D.  Bartlett,  51  N.  Y.  447; 
Oilman  v.  Illinois,  etc.,  Tel.  Co.,  91 
U.  S.  (1  Otto),  603),  if  no  receiver 
has  been  appointed  ( Nealis  t;.  Bussing, 
9  Daly,  305)  ;  but  subject  to  appor- 
tionment under  the  statute.  Matter 
of  Eddy,  10  Abb.  N.  C.  390. 

49  The  words  in  brackets  weve  for- 
merly usual,  but  the  direction  pre- 
scribed by  the  rule  of  court  (Gen. 
Rule  No.  61)  contemplates  possesssion 
on  production  of  the  deed. 

The  usual  form  of  decrees  as  to 
this  point  was  that  the  purchaser  or 
purchasers  of  said  mortgaged  prem- 
ises at  such  sale  be  let  into  possession 
of  such  parts  thereof  as  shall  be  pur- 
chased by  them  respectively,  and  that 
any  of  the  parties  in  this  action  who 
may  be  in  possession  of  said  premises, 
or  any  part  thereof,  which  may  be 
sold,  and  any  person  who,  since  the; 
commencement  of  this  action,  has 
come  into  possession  of  them,  or 
either  of  them,  deliver  possession 
thereof  to  such  purchaser  or  pur- 
chasers, on  production  of  the  sheriff's 
deed  for  such  premises,  and  a  certified 
copy  of  the  order  confirming  the  re- 
port of  such  sale,  after  such  order  has 
become  absolute. 


BO  For  direction,  on  foreclosure, 
after  owner's  death,  to  pay  to  the  sur- 
rogate, under  N.  Y.  Code  Civ.  Pre, 
§  2798,  see  White  v.  Poillon,  25 
Hun,  69. 

51  For  these  directions  as  to  the 
sale,  see  N.  Y.  Gen.  Rule  No.  61;  but 
the  court  may  specially  direct  other- 
wise. 

62  Who  rnust  either  have  appeared, 
or  have  been  personally  served  within 
the  State.     Code  Civ.  Pro.,  §  1627. 

53  Sustained  by  Springsteene  v.  Gil- 
lett,  30  Hun,  262;  McCarthy  v. 
Graham,  8  Paige,  480. 

The  power  to  give  judgment  over 
for  deficiency  is  purely  statutory. 
Dunkley  v.  Van  Buren,  3  Johns.  Oh. 
330 ;  N.  Y.  Code  Civ.  Pro.,  §  1627. 

54  Where  the  judgment  is  in  this 
Form,  and  there  proves  to  be  a  de- 
ficiency, no  application  to  the  court  is 
necessary,  either  for  confirmation  of 
the  report  or  for  leave  to  issue  execu- 
tion. Bicknell  v.  Byrnes,  23  How.  Pr. 
486;  Moore  v.  Shaw,  15  Hun,  428; 
Hawley  v.  Whalen,  64  id.  550. 

But  the  referee's  report  of  sale 
must  be  filed  before  the  deficiency 
judgment  becomes  a  lien  upon  the 
judgment  debtor's  real  estate.  French 
V.  French,  107  App.  Div.  107,  94  N.  Y. 
Supp.  1026. 

The  court  is  not  bound  to  make 
the  decree  over  for  deficiency,  but  in 
doubtful  cases  often  leaves  the  com- 
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}  And  IT   IS    FUETIIEE   OEDEEED,    ADJUDGED   AND  DECEEED,    that 

each  and  all  of  the  defendants  in  this  action,  and  all  persons 
claiming  under  them,  or  any  of  them,^^  after  the  filing  of  the 
aforesaid  notice  of  pendency  of  this  action,  be  and  they  are  hereby 
forever  barred  and  foreclosed^^  of  all  right,  claim,  title,  interest, 
and  equity  of  redemption  in  the  said  mortgaged  premises  so  sold, 
and  each  and  every  part  thereof. 

The  following  is  a  description  of  the  said  mortgaged  premises 
to  be  sold,  as  hereinbefore  directed:  {insert  description.^''] 

[Notice  of  Sale,  Report  of  Sale,  Order  Confirming,  etc.,  see 
Forms  Nos.  2228,  et  seq.] 

FoEMS  Nos.  1950-1955.— STATEMENTS  SUITABLE  TO  INSERT  IN  FORE- 
GOING FORM. 

FORM  No.  1950. 
Where  part  only  is  due,  and  the  premises  can  be  sold  in  parcels.Bs 

[As  in  last  Form  on  p.  1991,  substituting  for  the  words  between 
the  t  and  X  .•]  and  also  to  ascertain  the  situation  of  said  mortgaged 
premises,  and  whether  the  same  can  be  sold  in  parcels  without 
iajury  to  the  interests  of  the  parties ;  and  if  such  referee  would 
be  of  the  opinion  that  the  premises  cannot  be  sold  in  parcels  with- 
out injury  to  the  interests  of  the  parties,  then  that,  he  report  his 
reasons  for  such  opinion. 

plainant  to  sue  for  his  deficiency.  v.  Somerville,  23  N.  Y.  Supp.  808; 
Withers  «.  Morrell,  3  Edw.  560 ;  North  Brenen  v.  North,  7  App.  Div.  70,  39 
American  Fire  Ins.  Co.  v.  Handy,  2  N.  Y.  Supp.  975,  25  Civ.  Pro.  Rep.  398. 
Sandf.  Oh.  492.  so  As  to  the  effect  of  this,  see  Hef- 
It  was  held,  in  Rhodes  v.  Evans,  ner  v.  Northwestern  Mut.  Life  Ins. 
Clarke,  169,  that  where  one  of  two  Co.,  123  U.  S.  747;  Simmons  v.  Taj- 
joint  mortgagors  dies  before  bill  filed  lor,  23  Fed.  Rep.  849.  The  deelara- 
tliere  cannot  be  a  decree  over  against  tion  of  foreclosure  properly  follows, 
his  heirs,  or  personal  representatives  instead  of  precedes,  the  direction  for 
for  a  deficiency,  because  such  decree  sale.  Short  v.  Kooner,  16  Kan.  220. 
was  authorized  only  when  the  balance  57  See  note  35,  supra.  So  far  as  a 
was  recoverable  at  law.  judgment  describes  premises  not  in- 
Express  award  of  execution  is  eluded  in  the  complaint,  it  is  wholly 
usual,  and  is  proper  (Leary  v.  Leary,  void  as  against  a  defendant  in  de- 
68  Wis.  662,  32  N.  W.  Rep.  623),  fault.  Clapp  r.  McCabe,  155  N.  Y.  ,525. 
but  not  essential,  because  the  statute  58  N.  Y.  Code  Civ.  Pro.,  §  1636; 
gives  the  right  to  issue  execution  on  Skelton  v.  Ward,  51  Ind.  46;  Smith 
a  money  judgment.  No  execution  can  v.  Osborn,  33  Mich.  410;  Wisner  r. 
issue  until  the  report  of  sale  has  been  Chamberlin,  117  111.  368,  7  N.  E. 
filed.     French    v.    French,    107    App.  Rep.  68. 

Div.  107,  94  N.  Y.  Supp.  1026.  If  the  property  cannot  be  sold  in 

55  If  the  complaint  only  prays  that  parcels,  a  sale  of  the  whole  is  proper, 

a   particular    defendant,    and    those  Brown  v.  Longnecker,  15  N.  Y.  Supp. 

claiming  under  him,  be  barred,  this  937,  40  N.  Y.  St.  Rep.  614. 
general  clause  is  too  broad.     Mygatt 
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On  reading  and  filing  said  report,  from  which  it  appears  that 
there  was  actually  due  to  the  said  plaintiff,  at  the  date  of  said 
report,  for  said  principal  and  interest,  the  sum  of  dollars 

and  the  whole  amount  secured  by  and  unpaid  upon  said  bond  and 
mortgage,  with  interest  thereon,  to  the  date  of  said  report,  is  the 
sum  of  dollars ;  and  that  said  premises  can  be  sold  in  parcels 

without  injury  to  the  interests  of  the  parties  [here  add,  briefly, 
reasons  controlling  the  order  of  sale  if  any  are  stated  in  the 
report^ . 

[And  insert  at  the  If  on  p.  1995 :] 

And  it  is  fubthee  adjudged,  that  said  plaintiff  be  at  liberty 
at  any  time  hereafter,  as  any  installment  of  principal  or  interest 
shall  become  due  on  said  bond  and  mortgage,  to  apply  to  this 
court  on  the  foot  of  this  judgment  for  a  further  judgment  [or,  to 
apply  to  the  aforesaid  referee,  who  is  hereby  continued  referee 
for  that  purpose,  on  the  foot  of  this  judgment,  and  procure  a 
report  of  the  amount  which  shall  then  be  due,  to  the  end,  that  on 
the  coming  in  and  confirmation  of  such  report  a  judgment  may  be 
made],  for  a  sale  of  the  residue  of  said  premises  not  sold  under 
this  judgment,  to  satisfy  the  amount  which  shall  then  be  due, 
with  interest,  and  the  costs  of  such  [report  and]  sale. 

And  in  case  said  premises  shall  all  be  sold  under  this  judgment 
to  satisfy  the  amount  now  actually  due,  with  interest  and  costs, 
it  is  then  further  Oedeeed,  that  the  said  plaintiff  be  at  liberty  at 
any  time  thereafter,  when  any  future  installment  of  principal  or 
interest  shall  fall  due  upon  said  bond  and  mortgage,  to  apply  to 
this  court  for  an  execution  against  said  defendant  Y.  Z.,  who  is 
personally  liable  for  the  payment  of  the  debt  secured  by  the  said 
mortgage,  for  the  amount  which  shall  then  be  due,  with  interest 
and  the  costs  of  such  application. 

FORM  No.  1951. 
Where  part  only  is  due,  but  the  whole  property  is  to  be  sold. 

[As  in  Form  1949,  substituting  for  the  words  hetiveen  the  t 
and  the  X  on  p.  1991 :]  and  also  to  ascertain  the  situation  of  said 
mortgaged  premises,  and  whether  the  same  can  be  sold  in  parcels 
without  injury  to  the  interests  of  the  parties ;  and  if  such  referee 
would  be  of  the  opinion  that  the  premises  cannot  be  sold  in  parcels 
without  injury  to  the  interests  of  the  parties,  then  that  he  report 
his  reasons  for  such  opinion.  On  reading  and  filing  said  report, 
from  which  it  appears  that  there  was  actually  due  to  the  said 
plaintiff,  at  the  date  of  said  report,  for  said  principal  and  interest, 
the  sum  of  dollars,  and  the  whole  amoimt  secured  by  and 

unpaid  upon  said  bond  and  mortgage,  with  interest  thereon,  to  the 
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date  of  said  report,  is  the  sum  of  dollars;  and  that  said 

premises  cannot  be  sold  in  parcels  without  injury  to  the  interests 
of  the  parties : 

[And  substituting  at  each  §  on  pp.  1993-4  in  place  of  the  word 
"due,"  the  words:]  "to  be  secured  by  and  unpaid  upon  said 
tond  and  mortgage." 

[And  insert  at'  the  end,  immediately  before  the  last  paragraph, 
which  gives  description  of  the  premises,  the  following :] 

And  in  case  the  amount  reported  as  actually  due,  with  interest 
and  the  costs  of  this  action,  shall  be  paid  before  such  sale,  it  is 
further  adjudged,  that  said  plaintiff  be  at  liberty,  at  any  time 
hereafter  when  any  principal  sum  or  interest  secured  by  said 
bond  and  mortgage  shall  become  due,  according  to  the  condition 
of  the  said  bond,  to  apply  to  the  court  on  the  foot  of  this  judg- 
ment for  a  further  judgment  [or,  to  apply  to  the  aforesaid  referee, 
who  is  hereby  continued  referee  for  that  purpose,  on  the  foot  of 
this  judgment,  and  procure  a  report  of  the  amount  which  shall 
then  he  due  thereon,  to  the  end,  that  upon  the  coming  in  and  con- 
firmation of  such  report,  a  judgment  may  be  made]  for  a  sale  of 
the  said  premises  to  satisfy  the  amount  which  shall  then  be  due, 
with  interest,  and  the  costs  of  such  [report  and]  sale. 

And  it  is  ftjethee  adjudged,  that  in  .case  the  said  premises 
shall  be  sold  under  this  judgment,  and  shall  not  produce  sufficient 
to  satisfy  the  amount  so  reported  as  secured  and  unpaid,  with 
interest,  and  the  costs  of  this  action  and  of  such  sale,  the  said 
plaintiff  may,  at  any  time  thereafter,  when  any  such  deficiency 
of  principal  or  interest  shall  have  become  due  according  to  the 
condition  of  the  said  bond,  apply  to  this  court  for  an  execution 
against  said  defendant  Y.  Z.,  who  is  personally  liable  for  the 
payment  of  the  debt  secured  by  the  said  mortgage,  to  collect  the 
amount  which  shall  be  then  due  thereon. 

FORM  No.  1952. 
Recital,  where  the  amount  is  computed  by  the  court  without  a  referee. 

[Substitute  for  the  words  between  the  *  and  the  %  on  p.  1991 :] 
and  the  plaintiff  having  produced  to  the  court  satisfactory  proof 
that  there  is  due  upon  the  bond  and  mortgage  mentioned  and  set 
forth  in  the  said  complaint,  the  sum  of  dollars,  including 

interest  to  this  day  of  ,  19     . 

FORM  Ko.  1953. 
If  desired  that  the  purchaser  pay  taxes,  etc. 

[Insert  at  \\  on  p.  1993  :]  that  the  purchaser  be  allowed  to  retain 
■out  of  the  purchase-money  the  amount  of  all  taxes  and  assess- 
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ments  and  water  rates  which  at  the  time  of  said  sale  may  be  a 
lien  on  the  lands  so  purchased,  provided  they  shall  be  paid  by  the 
purchaser,  and  satisfactory  receipts  for  the  payment  thereof  be 
delivered  to  the  said  referee   \^or,  sheriff]. 

FORM  No.  1954. 
Decree  for  deficiency  against  a  mere  surety.59 

And  it  is  further  adjudged,  that  if  the  plaintiff  is  not  able  to 
collect  the  amount  of  such  deficiency  out  of  the  estate  of  the  said 
[mortgagor,  efc],  upon  the  issuing  of  an  execution  against  his 
property,  to  the  sheriff  of  the  county  in  which  he  resides,  or  of 
the  county  where  he  last  resided  in  this  State,  the  defendants 
[the  sureties],  upon  the  return  of  such  execution  unsatisfied,  pay 
so  much  of  such  deficiency  as  the  proceeds  of  the  sale  hereinbefore 
directed,  and  the  amount,  if  any,  which  shall  have  been  collected 
of  the  said  [mortgagor,  etc.~\,  personally  [subsequent  to  the  assign- 
ment by  said  sureties  to  the  plaintiff],  exclusive  of  the  costs  and 
expenses  of  the  foreclosure  and  sale,  shall  be  less  than  the  prin- 
cipal \_or  other  limit  of  sureties'  liability']  and  the  interest  thereon 
from  the  time  of  the  commencement  of  this  action  to  the  time  of 
such  sale;  with  the  interest  on  that  part  of  the  deficiency  from 
the  time  of  the  said  sale  until  it  shall  be  so  paid  by  them. 

And  it  is  further  adjudged,  that  if  they  pay  the  amount  thus 
decreed  against  them  personally,  or  if  the  same  is  collected  out 
of  their  property,  they  shall  have  the  benefit  of  this  judgment 
against  the  said  [mortgagor,  etc.],  for  the  purpose  of  enabling 
them  to  obtain  remuneration  from  him  to  the  same  extent,  with 
interest,  but  no  further;  either  by  a  new  execution  against  his 
property,  or  by  bringing  an  action  thereon,  as  they  may  think 
proper.^" 

FORM  No.  1955. 
Direction  that  property  be  sold  in  separate  parcels  in  the  inverse  order  of 

alienation. 

\_Insert  at  end  before  description  of  premises:]  that  the  said 
referee  summon  before   him  all  of  the  parties  who  have  appeared 

B9  Thig  Form  is  sustained  by  Jones  60  So,   too,    the    decree   may  direct 

V.  Stienbergh,  1  Barb.  Ch.  250;  Luce  that  a  defendant  who  has  made  pay- 

V.  Hinds,  Clarke,  453;   and  see  Cur-  ments   for  his  co-defendant,  towards 

tis  !-.  Tyler,  9  Paige,  432.  satisfying  the  mortgage,  and  beyond 

A  mere  guarantor  of  "  collection  "  his  proportion  of  the  burden,  shall  be 

is    held    not   to   be   a,    proper   party-  deemed   substituted  for  the  plaintiff 

defendant.    Baxter  v.  Smack,  17  How.  on  the  sale,  and  be  awarded  satisfac- 

Pr.  183.     But  it  is  otherwise  in  case  tion  out  of  the  surplus.    Lawrence  v. 

of  an  ordinary  guarantor  of  a  mort-  Cornell,  4  Johns.  Ch.  545;  s.  P.,  Wel- 

gage.    Eushmore  v.  Miller,  4  Edw.  84.  ling  v.  Ryerson,  94  N.  Y.  98, 
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in  this  action,  and  that  he  then  take  proof  of  the  order  and 
manner  of  alienation  of  the  mortgaged  premises,  and  that  if  it 
shall  appear  to  the  said  referee  that  separate  parcels  of  the  said 
mortgaged  premises  have  been  conveyed  or  incumbered  by  the 
mortgagor,  or  by  those  claiming  under  him,  subsequent  to  the 
lien  of  the  plaintiff's  mortgage,  the  said  referee  shall  sell  the 
said  mortgaged  premises  in  parcels  in  the  inverse  order  of  aliena- 
tion, according  to  the  equitable  rights  of  the  parties  who  are  sub- 
sequent grantees  or  incumbrancers,  as  such  rights  shall  be  made 
to  appear  to  such  referee. 

[Sale,  see  Chapter  XT  1.1 

FORM  No.  1956. 
Notice  of  claim  to  surplus  in  foreclosure.si 
[Title  of  court  and  action.] 

Take  notice,  that  W.  X.,  of  ,  is  entitled  to  the  surplus 

moneys,  or  a  part  thereof,  arising  on  the  sale  made  in  this  action, 
on  the  day  of  ,  instant.      [Here  state  the  nature 

md  extent  of  the  claim,  e.  g.,  thus:]  The  claim  of  said  W.  X. 
is  for  dollars,  and  interest  thereon,  from  the  day  of 

,19  ,  by  virtue  of  a  lien  under  a  judgment  against 
[or,  mortgage  given  by]  the  defendant  Y.  Z.,  while  the  said 
Y.  Z.  was  the  owner  of  the  equity  of  redemption  in  the  mortgaged 
premises,  and  before  the  commencement  of  this  action  [or,  by 
virtue  of  his  being  the  owner  of  the  equity  of  redemption  in  the 
mortgaged  premises],  which  lien  is  next  in  priority  after  the 
mortgage  of  the  plaintiff  in  this  action. 
[Bate.'] 
[Signature  and  offi,ce  address  of  attorney  for  claimant.] 

[Address  to  cleric.] 

FORM  No.  1957. 
Affidavit  to  move  for  reference  of  claim  to  surplus  in  foreclosure.82 

[Title  of  court  and  action.] 

[Yenue.] 

W.  X.,  being  duly  sworn,  says : 

I.  [//  a  party  state:]  That  he  is  [one  of  the  defendants^]  in 
this  action. 

,«1N.  Y.   Gen.   Rule  No.   64.     File  63  The  plaintiff  himself  may  make 

with  the  clerk  with  whom  report  of  claim  to  the  surplus  under  a  subse- 

sale  is  filed.  quent  incumbrance  held  by  him  and 

The  claimant  may,   of  course,   file  not  mentioned  in  his  complaint.    Mu- 

his  nofice  of  claim  in  person,  adding  tual  Life  Ins.  Co.  of  N.  Y.  v.  Trucht- 

his  residence  to  his  signature.  nicht,  3  Abb.  N.  C.  135. 

«2See  Gen.  Rule  No.  64. 
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II.  That  this  action  was  brought  to  foreclose  a  mortgage  ou 
real  property  within  this  county;  that  judgment  has  been  en- 
tered in  said  action,  as  this  deponent  is  informed  and  believes, 
and  that  a  sale  has  been  made  of  the  mortgaged  premises  under 
the  direction  of  the  court,  and  that  the  claim  of  the  plaintiff  in 
the  action  has  been  paid ;  and  there  remains  a  surplus  of  about 

dollars  over  and  above  the  money  due  on  said  mortgage 
and  costs  of  this  action,  which  surplus  has  been  brought  into  this 
court  subject  to  the  order  thereof. 

III.  That  deponent  has  a  claim  on  the  said  surplus  moneys 
amounting  to  dollars,  which  claim  is  stated  in  the  an- 
nexed copy  of  notice,  which  said  notice  was  on  the  day  of 

,  19     ,  filed  on  behalf  of  deponent  with  the  clerk  of 
this  court. 

IV.  That  the  following  persons  and  no  others  have  filed 
notices  of  claim  against  said  surplus  moneys  [^stating  them,  as 
ihit^]  :  Your  petitioner  for  the  full  amount  thereof;  M.  'N.,  for 

dollars  thereof;   [eic.]. 

V.  That  the  following  defendants  appeared  in  the  said  fore- 
closure action:  [names,  with  their  attorneys.']  That  Y.  Z.  is  the 
owner  of  the  equity  of  redemption. 

VI.  That  as  appears  by  the  searches  filed  with  the  judgment- 
roll  herein  the  following  imsatisfied  liens  exist:  \_state  nature  and 
extent  of  lien  and  name  and  address  —  if  known  — of  lienor.]^ 
That  no  other  unsatisfied  liens  are  known  by  deponent  to  exist. 

[If  order  to  show  cause  is  asked,^  state  as  on  p.  1172.] 
[Jurat.]  [Signature.] 

FORM  No.  1958. 

Notice  of  motion   (or  order   to  show  cause)   to  have  reference  for  surplus 

moneys. 

[Move  the  court  upon  preceding  affidavit,  together  with  clerhs 
certificate  as  in  next  Form,  for  an  order:]  referring  it  to  a 
referee  to  ascertain  and  report  the  amount  due  to  the  said  W.  X., 
or  to  any  other  person,  which  is  a  lien  upon  such  surplus  moneys, 

64  If  no  address  is  known,  give  any  redemption  has  not  appeared,  and  his 

facts  which  will  aid  the  court  in  di-  residence  is  unknown,  it  may  be  neces- 

recting  method  of   serving  notice   of  sary  to  take  an  order  to  show  cause 

hearing  upon  lienor,  as  required  by  directing  the  method  of  service  of  tM 

Gen.  Rule  No.  64.  notice  of  the  application  upon  him. 
65  If   the    owner    of   the    equity   of 
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and  to  ascertain  the  priorities  of  the  several  liens  thereon,  to  the 
end  that  upon  the  coming  in  and  confirmation  of  the  report  on 
such  reference  such  further  order  may  be  made  for  the  dis- 
tribution of  such  surplus  moneys  as  may  be  just;  and  for  such 
other  [eic.]. 

[Address  to  and  serve  upon  the  owner  of 
the  equity  of  redemption,  and  to  every 
party  who  has  appeared  in  the  fore- 
closure action,  or  filed  notice  of 
claim.]^ 

[Certificate  of  chamberlain  to  the  amount  of  money  to  the  credit 
of  the  cause,  to  he  annexed.'] 


FORM  No.  1959. 
Certificate  by  clerk  to  the  appearances  and  claims.67 

\Title  of  the  cause.] 

I  hereby  certify  that  the  following  persons  have  appeared  in 
the  above-entitled  action  by  their  respective  attornevs : 

A.  B.,  by  Q.  E. 

C.  D.,  by  [etc.]. 

I  further  certify  that  there  are  no  notices  of  claim  to  surplus 
money  on  file  in  the  above-entitled  action,  except  the  notice  of 
claim  of  W.  X.,  by  O.  F.,  his  attorney. 

[Bate.]  [Signature  of],  Clerk. 

FORM  No.  1960. 
Order  of  reference  of  claims  to  surplus  moneys.68 

At  a  Special  Term  [etc.,  as  in 
Form  820,  p.  11T4]. 
[TUle  of  action.] 

On  reading  and  filing  the  affidavit  of  M.  IST.,  verified  the 
<iay  of  ,  19     ,  and  notice  of  claim,  by  W.  X.,  to  surplus 

moneys  in  this  action,  and  on  motion  of  M.  'N.  for  the  said  W.  X., 

86  If  after  notice  served  but  before  67Hulbert  v.  McKay,  8  Paige,  651. 

order  signed  a  new  claim  is  filed,  no-  «8  Under  this  the  validity  of  claims 

ties  of  the  application  may  be  given  may  be  litigated.    Wilcox  v.  Drought, 

to   such    claimant    nuno    pro    tunc.  36   Misc.   351,   73   N.   T.   Supp.   587, 

Schieck  f.  Donohue,  45  Misc.  425,  90  aff'd,    71   App.    Div.   402;    Bergen    v. 

^'.  Y.  Supp.  36.  Snedeker,  8  Abb.  N.  C.  50 ;  s.  c,  as 

A  grantee  of  the   equity  after   Us  Bergen    v.    Carman,    79    N.    Y.    146; 

pendem   filed    is    entitled    to    notice.  Kaht  v.  Attrill,  106  N.  Y.  423,  20  Abb. 

KingslandD.  Chetwood,  39  Hun,  602.  N.  C.  26,  modifying  42  Hun,  414.    The 

126 
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and  on  reading  and  filing  proof  of  due  service  of  notice  of  this 
application  on  Y.  Z.,  the  owner  of  the  equity  of  redemption,  and 
on  all  the  parties  who  have  appeared  or  who  have  served  notice 
of  claim  to  such  moneys: 

OEDTiEED,  that  it  be  referred  to  K.  F.,  Esq.,  of  •    ,  to 

ascertain  and  report  to  this  court  the  amount  due  the  said  W.  X.. 
and  to  any  other  person,  which  was  a  lien  upon  the  mortgaged 
premises  at  the  time  of  the  sale  thereof,  and  to  ascertain  the 
priorities  of  the  several  liens  thereon,  and  to  report  with  all 
convenient  speed. 

[In  case  unsatisfied  liens  appear  hy  the  searches  in  favor  of 
persons  not  appearing  or  filing  claims:  It  is  furthered  oedekeu 
that  notice  of  the  hearing  before  said  referee  be  given  to  — 
nam.es  —  by  —  state  method  of  service.^^'\ 

Enter:   [signature  of  judge  hy  initials  of  name  and  title.} 

FORM  No.  1961. 
Report  of  referee  as  to  surplus  in  foreclosure.TO 

[Formal  part  as  in  other  cases,  including  oath;  continuing :'\ 

All  the  parties  who  have  appeared  in  this  action,  and  all  per- 
sons who  have  filed  notice  of  claim  upon  such  surplus  moneys,  duly 
appeared  before  me  [or,  I  caused  to  b3  duly  summoned  to  appear 
before  me,  as  appears  by  the  certificate  of  the  clerk,  showing  what 
notices  of  claim  have  been  filed,  and  by  my  summons^  and  proof 
of  service  thereof,  which  are  annexed  and  marked  Schedule  A"]. 
And  on  the  hearing,  I  was  attended  by  ]\I.  K".  for  W.  X.,  and  by 
O.  P.  for  the  defendant  Y.  Z.,  and  I  heard  the  allegations  and 
proofs  of  said  parties  and  claimants,  and  the  testimony  taken 

surplus  stands  in  the  place  of  the  Tl  The  report  should  show  that  the 
land  and  a  continuing  lien  on  the  parties  attended,  or  that  evidence  was 
land  is  essential.  Nutt  v.  Cuming,  produced  to  him  that  all  persons  en- 
155  N.  Y.  309;  Albro  v.  Blume,  5  titled  to  notice  were  duly  served  with 
App.  Div.  309,  39  N.  Y.  Supp.  215;  notice  of  hearing  (see  Gen.  Rule  No. 
Delafield  v.  White,  19  Abb.  N.  C.  104.  64)  ;  and  show  the  whole  amount  of 
As  to  equitable  principles  applicable,  the  surplus  moneys,  and  who  is  en- 
see  Burehell  v.  Osborne,  119  N.  Y.  titled  thereto;  so  that,  upon  his  re- 
4R6;  Crombie  V.  Rosenstoek,  19  Abb.  port,  the  court  may  dispose  of  the 
N.  C.  312.  As  to  legal  liens,  N.  Y.  whole  fund.  Franklin  r.  Van  Cott, 
Life  Ins.  Co.  v.  Mayer,  id.  92.  11  Paige,  129,  3  N.  Y.  Leg.  Obs.  162; 

fio  If     addresses     are     known,     the  Hulbert  v.  McKay,  8  Paige,  651. 
method  will  be  by  mailing  notice  of  If  the  order  of  reference  makes  pro- 
hearing,  vision  for  service  of  notice  of  hearing 

"0  The  report  should  show  the  facts  upon  persons  who  have  not  appeared 

found  at  the   request   of   any   party.  or  filed  claims,  but  who  appear  by  the 

Bigelow  V.   Bailey,   59   Hun,   403,    13  searches  to  have  unsatisfied  liens,  the 

N.  Y.  Supp.  362.  report  should  recite  due  proof  of  ser- 
vice submitted  and  annexed. 
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before  me,  subscribed  by  the  witnesses,  together  with  copies  of 
the  documentary  evidence,  is  hereto  annexed. 
I  make  the  following  findings  of  fact  and  conclusions  of  law: 

riiTDiiTGs  OF  Fact. 

I.  The  amount  of  such  surplus  moneys  is  dollars. 

[Then  set  forth  the  claims  as  established,  the  facts  proved,  and 
any  objections  interposed  and  disposition  thereof,  and  then  the 
conclusions  of  law,  ending,  e.  g.,  thus:~\ 

I  report  that  said  W.  X.,  under  and  by  virtue  of  [the  sheriff's 
deed  to  him,  is  entitled  to  the  whole  of  said  surplus  moneys,  and 
any  accruing  interest  thereon,  and  that  there  is  no  lien  or  claim 
thereon  prior  to  the  lien  and  claim  of  said  W.  X.]. 

[Date.']  [Signature  of],  Keferee. 

FORM  No.  1962. 
Notice  of  motion  ror  payment  out  of  sUrplua.72 

[Move  the  court  on  the  report,  a  copy  of  which  has  been  or  is 
now  served,  for  an  order:]  confirming  said  report,  [and  over- 
ruling the  exceptions  of  Y.  Z.,  filed  thereto,]  and  directing  that 
the  city  chamberlain  [or,  treasurer  of  the  county]  of  pay 

to  the  defendant  W.  X.,  or  his  attorney,  the  whole   [or, 
dollars]  of  the  surplus  moneys  in  this  cause  deposited  with  him 
[with  the  interest  accrued  thereon],  and  for  such  further  [etcJ^] 

FORM  No.  1963. 
Order(final)  as  to  surplus.74 

[Title  (court  order)  and  recitals,  according  to  the  case.] 

Oedeeed,  that  [said  exceptions  are  overruled  and]  said  report 
hereby  is  in  all  respects  confirmed  and  the  chamberlain  of  the 
city  of  New  York  [or,  the  county  treasurer  of  ] ,  is  hereby 

directed,  upon  the  service  on  him  of  a  duly  certified  and  counter- 
signed copy  of  this  order,  to  pay  out  of  the  moneys  remaining  in 
his  hands  to  the  credit  of  this  action  to  the  persons  below  named, 
the  sums  set  opposite  their  respective  names  [names  and  sums]. 
Enter:   [signature  of  judge  by  initials  of  name  and  title.] 

^2  Notice  of  motion  to  confirm  the  73  Motion  costs  only  can  be  granted, 

report    is    necessary,    and    must    be  Dudgeon  v.  Smith,  23  Wkly.  Dig.  400 ; 

served  upon  all  parties  who  have  ap-  Am.  Mortgage  Co.  v.  Butler,  36  Misc. 

peared  or  filed  notice  of  claim.     Gen.  253,  73  N.  Y.  Supp.  334. 

Rule  No.  30,  providing  for  confirma-  ^4  The  court  has  power,  in  its  dis- 

tion  of  a  referee's  report  as  of  course  cretion,   to   confirm  or  set  aside  the 

(loes  not  apply.     Van  Voast  v.  Cush-  report  of  a  referee  anpointed  to  ascer- 

iDg,  32  App.  Div.  117,  52  N.  Y.  Supp.  tain  the  rights  of  claimants  to  surplus 

wl  moneys    on    foreclosure,    and    is    not 
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SECTION  V. 
Pboceedings  Peculiar  to  Paetition. 


FORMS. 

1964.  Affidavit  to   move  for  prelimi-      1988. 

nary  reference. 
19G5.  —  of  desire  to  enjoy  shares  in       1989. 

common.  1990. 

1966.  Notice  of  motion  for  reference. 

1967.  Order  of  reference.  1981- 
1968-1974.  Statements  suitable  to  in- 
sert in  foregoing  Form.               1995. 

1975.  Report  of  referee. 

1976,  1977.  Statements   to   be   substi-       1996. 

tuted  in  last  Form  when  sale 

is  recommended.  1997. 

1978.  Notice  of  filing  report. 

1979.  Notice  of  application  for  inter-      1998. 

locutory  judgment.  1999. 

1980.  Interlocutory      judgment       for 

actual  partition.  2000- 
1981-1983.  Statements  suitable  to  in- 
sert in  foregoing  Form.  2014. 

1984.  Oath  of  referee  or  commissioner  2015. 

to  malte  partition.  2016. 

1985.  Report   of   commissioners  mak- 

ing actual  partition.  2017. 

19S6,  1987.  Statements  suitable  to  in-      2018. 

sert  in  foregoing  Form.  2019. 


Notice  of  motion  to  confirm  re- 
port of  actual  partition. 

Order  thereon. 

Final  judgment  for  actual  par- 
tition. 
-1994.  Statements  suitable  to  in- 
sert in  foregoing  Form. 

Report   of   commissioners   that 
partition  cannot  be  made. 

Modification     of     interlocutory 
judgment. 

Order   to   make   creditors  par- 
ties, so  as  to  proceed  to  sale. 

Advertisement  for  liens. 

Interlocutory      judgment     for 

sale. 
•2013.  Statements  suitable  to  in- 
sert in  foregping  Form. 

Consent  of  widow,  etc.,  to  sale. 

—  to  accept  gross  sum. 

Release   by  married  woman  of 
inchoate  right  of  dower. 

Report  of  sale. 

Final  judgment  after  sale. 

Order  confirming  report  of  dis- 
tribution. 


FORM  No.  1964. 

Affidavit  to   move  for  preliminary  reference,  where  no  material  issue  is 

raised.76 

\_TMe  of  court  and  action.] 
[Venue.'] 
A.  T.,  being  duly  sworn,  says: 

I.  That  he  is   [the  managing  clerk  for]  the  attorney  for  the 
pla'ntiff  herein  [or  otherwise  state  relation  to  the  cause]. 

II.  That  this  action  is  brought  [by  leave  of  the  Court 
of                 ,  given  by  an  order  duly  made  and  entered  the 


restricted,  in  the  exercise  of  it,  by  the 
rules  governing  a  motion  for  a  new 
trial.  Mutual  Life  Ins.  Co.  of  N.  Y. 
V.  Salem,  3  Hun,  117,  5  Supm.  Ct. 
(T.  &  C.)  246.  The  court  may  direct 
a  different  disposition  to  be  made  of 
the  fund  from  that  reported  by  the 
referee,  or  it  may  refer  the  case  back 
for  a  further  hearing,  as  justice  may 
appear  to  require.    Dold  v.  Haggerty, 


11  Rep.  746;  contra,  Mut.  Lil^e  Ins. 
Co.  V.  Anthonv,  23  Wkly.  Dig.  427. 
See,  also,  U.  S.  Title  Guaranty  Co. 
V.  Donohue,  113  App.  Div.  882;  Ber- 
gen V.  Snedeker,  8  Abb.  N.  C.  50;  s.  0. 
as  Bergen  v.  Carman,  79  N.  Y.  146. 

T6A  reference  may  only  be  ordered 
in  case  of  default.  Levine  v.  Gold- 
smith, 71  App.  Div.  204,  75  N.  Y. 
Supp.  706.     If  issue  has  been  joined 


TRIAL,    ETC. VIII.    PECULIAE  TO    P^IETITION.  20O5 

day  of  ,  19     ''^^  for  a  partition  [or,  for  a  partition  or 

sale]  of  real  property  situate  in  the  town  of  ,  in  the  county 

of  ,  owned  by  the  plaintiff  and  the  defendants  W.  X.  and 

Y.  Z.  as  tenants  in  common,  and  in  which  the  defendant  U.  V. 
has  an  estate  of  dower  \_or  otherwise  briefly  indicate  nature  of 
property  and  ownership~\. 

[State  service  of  summons,  appearances,  defaults,''''  filing  of  lis 
pendens,  etc.,  as  in  Form  1584,  paragraphs  IV.  to  7X.] 

[Where  a  sale  is  asked,  add:]  That  [one  of  the  several  parcels 
of]  the  land  mentioned  in  the  complaint,  and  of  which  partition 
is  sought  herein  [to  wit  —  designating  one  —  and  which  is  of 
the  value  of  at  least  dollars,  and  exceeds  in  value  the  share 

to  which  either  of  the  parties  hereto  will  be  entitled],  consists  of 
[describing  it  to  show  impracticability  of  actual  partition'],  and 
[as  deponent  is  advised  and  believes]  is  so  circumstanced  that 
actual  partition  thereof  cannot  be  made  without  great  prejudice 
to  the  owners,  after  due  regard  being  had  to  the  power  of  the 
court  to  decree  compensation  for  equality  of  partition,  and  to  the 
ability  of  the  parties  to  pay  reasonable  compensation  to  produce 
such  equality  [may  add  facts  substantiating  this'^]. 

[If  several  plaintiffs  desire  their  shares  set  off  in  common,  it 
may  be  alleged  here,  as  in  next  Form.] 

[If  desired  to  dispense  with  advertising  for  liens,  allege  that 
there  are  none,  and  refer  to  and  annex  searcJies;  see  Form  1970.] 

[//  application  is  ex  parte,  state  as  on  p.  1172.] 

[Jurat.]  [Signature.] 

FORM  No.  1965. 

AfSdavit  of  desire  to  enjoy  shares  in  conimon.79 

[Title  of  court  and  action.] 
[Venue.] 
W.  X.  and  Y.  Z.,  being  duly  sworn,  say: 

I.  That  they  are  respectively  the   [defendants]   above  named, 

(and  such  "issue"  means  a  defense  3  Hun,  736)  ;  Cassedy  v.  Wallace,  61 

which  if  successful  would  prevent  the  IIow.  Pr.  240.     The  fact  that  the  sole 

maintenance  of  the  action,  Brown  v.  defendant  is  an  infant  does  not  au- 

Brown,  52  Hun,   532,  5  N.   Y.   Supp.  thorize    a    reference    where    material 

893),  the  cause  is  to  be  tried  by  jury  issues  are  raised  by  the  answer.    Fair- 

(tor  Form  see  p.   1871,  of  this  vol-  weather   r.   Burling,   181    N.   Y.    117. 

ime),   unless    the   court    directs    the  to  See  Volume  I,  p.  568. 

issues  to  be  stated  as  special  questions  '^7  The  formal  answer  of  an  infant 

for  trial  by  jury    (for  Form  see  pp.  is  a  practical  default.      Fairweather 

1870  and  1871,  or  unless  jury  trial  is  ('.  Burling,  supra. 

Waived  by  consent  to  reference  or  to  "S  Van  Arsdale  v.   Drake,   2   Barb. 

trial  by  the  court.     N.  Y.  Code  Civ.  599. 

Pro.,   §.1544;    Levine   v.   Goldsmith,  T9N.  Y.  Code  Civ.  Pro.,  §  1548;  and 

supra;  Hewlett  v.  Wood,  62  N.  Y.  75  as  to  a  person  non  sui  juris,  §  1592. 

(dismissing  appeal  from  decision  in 
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II.  That  this  action  is  brought  for  the  partition  of  real  estate 
situated  in  ,  in  the  county  of  ,  which  is  owned  in 
fee  simple  by  the  plaintiff  and  defendants,  as  tenants  in  common 
\^or  otherwise], 

III.  That  deponents  are  each  seized,  in  fee  simple,  of  the 
equal  undivided  one-  part  of  said  premises,  and  desire  to 
enjoy  their  shares  in  common,  and  to  have  the  same  set  off  to 
them  in  common,  without  partition  or  allotment  as  between  them- 
selves, and  as  deponents  believe,  this  can  be  done  without  injury 
to  the  interests  of  any  of  the  parties. 

[Jurat.l  \_8ignature.] 

FORM  No.  1966. 

Notice  of  motion  for  reference,  where  no  material  issue  is  raised. 

\_jl^Ule  of  the  cause.] 

Please  take  notice,  that  upon  the  annexed  affidavit  of  A.  T., 
verified  the  day  of  ,  19     ,  and  upon  the  summons 

and  pleadings  and  proof  of  service  thereof,  and  notice  of  pen- 
dency of  this  action  and  proof  of  filing,  and  [here  specify  any 
other  proceedings  luhich  are  relied  on]  the  undersigned  will  apply 
to  this  court  at  a  Special  Term  thereof,  to  be  held  at  the  city  hall 
[or,  county  court  house]  in  the  of  ,  on  the  day 

of  ,    19     ,   at  o'clock  in  the  noon,  or  as  soon 

thereafter  as  counsel  can  be  heard,  for  the  relief  demanded  in  the 
complaint  and  for  a  reference  to  ascertain  and  report  the  rights, 
shares  and  interests  of  the  several  parties  —  if  sale  is  asked,  add: 
and  to  ascertain  whether  the  property,  or  any  part  thereof,  is  so 
circumstanced  as  to  require  a  sale  —  if  setting  off  shares  in  com- 
mon is  asked,  add:  and  whether  the  premises  are  so  situated  that 
the  shares  of  A.  B.  and  C'.  D.  may  be  set  off  in  common  to  them 
without  injury  to  the  interests  of  the  other  parties,  and  for  such 
other  or  further  relief  as  may  be  just. 

[Date,  signature  and  addresses,  as  on  p.  1171  of  this  volume.] 

FORM  No.  1967. 
Order  of  reference  preliminary  to  judgment  for  partition,  or  sale.so 

At  a  Special  Term  [etc.,  as  in 
Form  820,  p.  1174]. 
[Title  of  action.] 

On  reading  and  filing  due  proof  by  the  affidavit  of  A.  T., 
verified  the  day  of  ,  19  '   ,  that  the  summons  [and 

80  Reference    is    necessary     ( unless       wherever  there  is  a  party  in'  default, 
the  court  determine  these  questions)        including    an    infant    party.     N.    i. 


TRIAL,    ETC. VIII.    PECULIAR  TO   PARTITION-.  2007 

complaint]  herein  has  been  duly  personally  served  within  this 
State  on  all  the  defendants  [except  the  unknown  owners  and  the 
defendant  U.  V.,  a  non-resident,  on  each  of  whom  it  has  been 
duly  served  by  publication,  under  an  order  duly  made  by  Mr. 
Justice  J.  K.,  dated  the  day  of  ^  19     ,  as  appears 

by  the  affidavits  of  G.  H.  and  J.  L.,  herewith  filed],  and  that  all 
of  the  defendants  are  of  full  age  [except  the  defendant  "VV.  X. — 
recite  appointment  of  guardian  ad  litem'],  and  that  the  time  of 
each  and  all  of  the  defendants  to  answer  has  elapsed,  and  that 
none  of  them  have  demurred  or  put  in  any  answer  controverting 
any  material  allegation  of  the  complaint,  *  and  that  a  proper 
notice  of  the  pendency  of  this  action  was  duly  filed  in  the  office 
of  the  clerk  of  the  county  of  ,  more  than  twenty  days  since, 

and  at  or  after  the  time  of  filing  the  complaint  as  required  by 
law;  Kow,  on  motion  of  A.  T.,  for  the  plaintiff,  and  on  proof  of 
due  notice  of  this  motion  to  the  defendants  who  have  appeared  'in 
the  action,  and  after  hearing  Z.  T.  [or^  no  one  appearing],  for 
,  in  opposition: 

Ordered,  that  it  be  referred  to  R.  F.,  Esq.,  of  ,  coun- 

selor at  law,  to  take  proof  of  the  title  and  the  interests  of  the 
several  parties  in  the  premises  mentioned  in  the  complaint,  and 
of  the  allegations  of  the  complaint,  and  to  ascertain  and  report 
what  share  or  part  of  the  premises  belongs  to  each  of  the  parties 
to  this  action,  so  far  as  the  same  can  be  ascertained,  and  the 
nature  and  extent  of  their  respective  rights  and  interests  therein, 
and  an  abstract  of  the  conveyances  bv  which  the  same  are  held. 
[For  other  directions  see  following  Forms.] 

[It  is  further  directed  that  the  referee  report  the  facts  and  his 
conclusions  of  law,  with  his  opinion  thereon.] 

Enter:   [signature  of  judge  hy  initials  of  name  and  title.] 

Code  Civ.  Pro.,   §   1545;   N.  Y.   Gen.  The  case   of  O'Dougherty  v.  Rem- 

Eule  No.  66 ;  Fairweather  v.  Burling,  ington  Paper  Co.,  42  Hun,   192,  sug- 

181  N.  Y.  117.  gests  a  doubt  whether  the  possibility 

The  better  opinion  is  that  if  all  the  of    actual    partition    should    not    be 

defendants  plead  without  controvert-  determined  separately  by  reference  or 

ing  any  allegation  of  the  complaint,  appointment    of    commissioners,    or- 

and  there   is    no    infant    party,    the  dered  after  the  determination  of  the 

plaintiff's  case  is  admitted.   N.  Y.  Code'  rights  of  the  parties ;  but  neither  the 

Civ.  Pro.,  §   1545;  Avery  v.  Woodin,  practice   nor   the   statute   appears  to 

W  Hun,  266.     But  the  practice  and  require  a  separate  proceeding,  at  least 

the  safer  course  is  to  take  a  reference  in   partition,   except   where    trial   by 

or  to  produce  proof  before  the  court  jury  is  required  of  issues  of  fact  not 

in  all  cases.  involving  the  question  of  necessity  of 

sale. 


2008  Abbott's  peactice  and  fokms. 

Forms  Nos.  1968-1974.— STATEMENTS  SUITABLE  TO  INSERT  IN  FORE- 
GOING FORM. 

FORM  No.  1968. 
If  plaintiff  is  an  infant. 

\_Insert:']  To  ascertain  and  report  whether  the  interests  of  the 
infant  plaintiff  will  be  promoted  by  a  partition.^^ 

FORM  No.  1969. 
If  sale  is  asked. 

[A^ii.']  To  inquire  and  report  whether  the  property  or  any  part 
thereof  is  so  circumstanced  that  an  actual  partition  thereof  cannot 
be  made  without  great  prejudice  to  the  owners;®^  and  if  he  arrives 
at  the  conclusion  that  a  sale  of  the  whole  premises,  or  of  any  lot 
or  separate  parcel  thereof,  will  be  necessary,  then  to  specify  the 
salne  in  his  report,  together  with  the  reasons  which  render  a  sale 
necessary;  f  and  in  such  case  that  he  also  ascertain  and  report 
whether  any  ereditoi',  not  a  party  to  this  action,  has  a  specific 
lien^^  by  mortgage,  devise,  or  otherwise  upon  the  undivided  share 
or  interest  of  any  of  the  parties  in  the  premises  [or*,  in  that  por- 
tion of  the  premises  which  it  is  necessary  to  sell],  and  also  whether 
the  undivided  share  or  interest  of  any  of  the  parties  in  the 
premises  is  subject  to  any  general  lien  or  incumbrance  by  judg- 
ment or  decree,  or  otherwise ;  and  that  he  ascertain  and  report 
the  amount  due  to  any  party  to  the  action  who  has  either  a  general 
or  specific  lien  on  the  premises  to  be  sold,  or  any  part  thereof,  and 
the  amount  due  to  any  creditor  not  a  party,  who  has  a  general  lien 
on  any  undivided  share  or  interest  therein  by  judgment,  decree, 
or  otherwise,  and  who  shall  appear  and  establish  his  claim  on 
such  reference. 

FORM  No.  1970. 

Or  in  lieu  of  the  last  clause. 

[Beginning  at  the  t,  as  to  liens,  may  say:']  And  the  court  being 
satisfied  by  the  production  of  duly  certified  searches,  and  the 
affidavit  of  M.  IST.,  verified  the  day  of  ,  19     >  t^at 

there  is  no  outstanding  lien  upon  the  interest  of  any  party,  hereby 
dispenses  with  inquiry  for  liens.®* 

SI  N.  Y.  Code  Civ.  Pro.,  §  1534.  lien   the   referee  may   determine   the 

S2Id.,   §  1546.  validity  of  the  alleged  lien.    Halsted 

83  Id.,  §   1578.     Liens  of  all  kinds  v.  Ilalsted,  55  N.  Y.  442. 

ate  included,  such  as  a  charge  by  will.  84  N.  Y.  Code  Civ.  Pro.,  §  1561. 

Ilibbard  v.  Dayton,  32  Hun.  220 ;  and  The  old  distinction  between  general 

see  Piatt  v.  Piatt,  105  N.  Y.  488.  and  specific  liens,  ignored  in  chapter 

Under    the    direction    to    ascertain  15   of   Code   Civil  Procedure  as  first 

and  report  the  amount  due  for  any  enacted,  was  restored  by  the  amend- 
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FORM  No.  1971. 
Inquiry  for  incumbrance  on  title.ss 

And  said  referee,  if  requested  by  any  of  the  parties  who  appear 
before  him  on  such  reference,  shall  also  ascertain  and  report  all 
uiciunbrances  on  the  title,  and  the  amount  due  by  reason  of  any 
incumbrance  which  is  either  a  specific  or  general  lien  upon  all 
the  shares  or  interests  of  the  parties  in  the  premises  to  be  sold, 
and  which  would  remain  an  incumbrance  thereon  in  the  hands 
of  the  purchaser. 

FORM  No.  1972. 
Where  some  parties  wish  shares  set  off  in  common. 

[4c?c?.']  To  inquire  and  ascertain  whether  the  premises  are  so 
situated  that  the  shares  of  A.  B.  and  C.  D.  can  be  set  off  to  be  held 
by  them  in  common  without  partition  as  between  them,  and  with- 
out injury  to  the  interests  of  the  parties.*® 

FORM  No.  1973. 
If  widow's  consent  is  given,  not  fixing  the  sum. 

To  inquire  and  take  proof  and  report  ou  the  consent  of  said 
defendant  W.  B.  to  a  sale  of  said  premises,  and  of  her  life  interest 
in  the  whole  thereof,  and  to  accept  a  gross  sum  in  lieu  of  said 
estate  [if  life  tenant  may  he  in  arrears  as  to  charges  she  ought 
to  have  Icept  down,  may  add:  and  also  as  to  any  incumbrances, 
deductions  or  charges  on  or  from  said  gross  sum]. 

FORM  No.  1974. 
Where  there  is  a  question  as  to  parties. 

1.  To  take  proof  and  ascertain,  and  report  the  persons  who 
are  entitled  to  the  property  described  in  the  complaint. 

2.  To  take  proof  of  the  rights, 'shares  and  interests  of  the  sev- 
eral parties  hereto  in  the  property,  and  to  ascertain  and  report 
the  rights  and  interest  therein  of  the  several  parties  hereto. 

3.  To  ascertain  and  report  whether  any  persons,  not  now  par- 
ties to  the  action,  have  interests  or  claims  which  require  them  to 
be  made  parties,  and  if  any  such,  then  to  report  their  names  and 
residences. 

ment  of   1883   to  section   1578.     See  ing   the   terms   of    sale    explicit   and 

Wilde  V.  Jenkins,  4  Paige,  481;  Hall  clear  to  intending  purchasers, 
t'.  Partridge,  10  How.  Pr.  188;   Hal-  86  This    inquiry    may    properly    be 

stead  V.  Halstead,  55  N.  Y.  442.  made  upon  this  reference.    It  must  be 

8GThis  direction  is  not  usual,  but  made,  if  at  all,  before  final  judgment, 

is  convenient  for  the  purpose  of  mak-  Northrop   v.   Anderson,    8    How.    Pr. 

351. 
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FORM  No.  1975. 
Report  of  referee  preliminary  to  applying  for  judgment  for  partition.87 

[Title  and  recitals  according  to  the  case;  see  Form  1845 
omitting  the  words,  "  to  hear  and  determine  the  issues."] 

I  find  that  the  material  facts  alleged  in  the  complaint  are  true. 

1.  The  following  is  an  abstract  of  the  conveyances  and  in- 
struments by  which  the  premises  described  in  said  complaint  are 
held  [stating  them,  for  instance,  thus^  : 


JoHW  Smith 
to 

RiCHAED   DOWS. 


Deed  dated  th,  19     . 

Acknowledged  th,  19     . 

Eecorded  th,    19      ,    at 

M.,  in  the  office  of  Clerk  of 
Lib.  of  Conv's,  p. 

Consideration,  dollars. 


Conveyed  the  premises  in  question. 

Richard  Dows,  being  seized  of  said  premises,  died  on  the 
day  of  ,  19     ,  intestate,  leaving  surviving  him  five  sons, 

James,  John  [etc.'],  and  no  other  children  or  issue  of  deceased 
children,  and  no  widow. 


James   Dows,    and 
Ellen,  his  wife, 

to 
Albekt  Beown. 


at 


J 


Deed  dated  th,  19     . 

Acknowledged  th,  19 

Recorded  th,    19      , 

M.,  in  Clerk's  office,  County, 

Lib.  ,  p.  of  Conv's. 

Consideration,  dollars. 


Quit-claim  deed  conveying  the  equal  undivided  one-fifth  part 
of  said  premises.  [And  so  on,  giving  an  abstract  of  the  transfers 
of  the  several  undivided  shares  or  interests  of  the  parties,  tracing 
the  title  of  all  from  a  common  source.] 

2.  The  rights  and  interests  of  the  parties  in  the  premises  are 
as  follows: 


87  If  cause  is  referred  to  hear  and 
determine,  the  report  of  the  referee 
will  state  findings  of  fact  and  conclu- 
sions of  law,  and  direct  judgment. 


The  referee  has  no  control  over  the 
subject  of  costs,  even  if  appointed  to 
hear  and  determine.  Wells  v.  Van- 
derwerker,  45  App.  Div.  155,  60  N.  Y. 
Supp.  1089,  7  Anno.  Cas.  73. 
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Albert  Brown,  the  plaintiff,  as  grantee  of  James  Dows,  is  en- 
titled to  one  undivided  fifth  part  thereof. 

The  defendants,  John  Dows  [e^c],  are  each  entitled  to  one  un- 
divided fifth  thereof,  as  the  heirs  at  law  of  Eichard  Dows,  late  of 
[etc.],  deceased. 

[Where  there  are  unknown  owners. -^  The  remaining  undivided 

fifth  part  of  said  premises  was  formerly  owned  by  one  C.  D.,  who 

derived  title  thereto  as  aforesaid,  but  he  died  on  or  about  the 

day  of  5  19     J  and  the  share  of  said  C'.  D.  is  now 

owned  by  some  person  or  persons  unknown.  * 

[If  partition  can  be  made:']  3.  In  my  opinion  the  premises  de- 
scribed in  said  complaint  are  so  circumstanced  that  a  partition 
thereof  can  be  made  without  prejudice  to  the  owners  thereof,  and 
that  a  partition  of  such  premises  would  be  more  advantageous 
to  such  owners  than  a  sale  thereof. 

[For  clause  to  substitute  where  sale  is  necessary,  see  next 
Forms.'] 

[Where  some  of  the  parties  desire  to  enjoy  their  shares  in 
common.-y^  4.  That  J.  D.  and  E.  D.,  two  of  the  parties  to  this 
action,  desire  to  enjoy  their  several  shares  in  common  with  each 
other,  and  that  a  partition  of  said  premises  can  be  made  in  such 
manner  as  to  set  off  to  the  said  J.  D.  and  E.  D.  the  two  undivided 
fifth  parts  of  said  premises,  to  be  enjoyed  by  them  in  common, 
without  prejudice  to  the  interests  of  the  parties,  or  any  of  them. 

Annexed  is  the  testimony  [and  copies  of  the  documentary  evi- 
dence] taken  by  me  [and  the  searches  above  mentioned]. 

[Date.]  [Signature  of],  Eeferee. 

FOBMS  Nos.  1976-1977.—  STATEMENTS  TO  BE  SUBSTITUTED  IN  LAST 
FORM,  WHEN  SALE  IS  RECOMMENDED. 

FORM  No.  19T6. 
Substitute  for  paragraph  3,  or  for  paragraphs  3  and  4. 

The  [or,  A  part  of  the]  property  described  in  said  complaint  is 
so  circumstanced  that  an  actual  partition  thereof  cannot  be  made 
without  great  prejudice  to  the  owners  thereof,  and  for  the  fol- 
lowing reasons*^ — stating  the  facts].  I  am  of  opinion,  therefore, 
that  a  sale  of  the  whole  of  [the  aforesaid  part  of]  said  premises 
is  necessary  and  expedient.  [Said  part  is  bounded  and  described 
as  follows  —  describing  it] 

88  Code  Civ.  Pro.,  §  1548.  opinion    is    not    enough.      Tucker   v. 

8SThe  reason  why  a  sale  is  neces-      Tucker,  19  Wend.  226. 
8ary  must  be  stated.     The  referee's 
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FORM  No.  1977. 
If  adveitisement  was  not  dispensed  with  by  the  court. 

I  caused  a  notice  to  be  published,  as  required  by  law,  requiring 
each  person  not  a  party  to  the  action  who,  on  the  day  of 

,  19  [date  of  the  order  of  reference'],  had  a  lien  or 
incumbrance  on  any  undivided  share  or  interest  in  the  property 
described  in  said  complaint,  to  appear  before  me  at  the  place  and 
within  the  time  in  said  notice  specified,  to  prove  his  lien  and  the 
true  amount  due  or  to  become  due  to  him  by  reason  thereof. 

I  have  made  inquiry  and  taken  proof  after  notice  as  above 
stated,®"  and  I  find  that  no  person  not  a  party  to  the  action  has 
any  lien,  by  mortgage  or  otherwise,  upon  the  undivided  share  or 
interest  of  any  of  the  parties  in  the  premises,  except  as  follows :  * 
The  undivided  one-fifth  part  of  said  premises  owned  by  J.  D., 
aforesaid,  is  incumbered  by  mortgage,  executed  by  J.  D.,  afore- 
said, to  M.  ISr.,  of  [eic],  previous  to  the  sale  thereof  to  said  J.  K., 
as  aforesaid,  which  mortgage  was  dated  the  day  of  , 

19  ,  and  was  given  to  secure  the  said  M.  N.,  his  heirs  and 
assigns,  the  sum  of  one  thousand  dollars,  in  five  years  from  the 
date  thereof,  with  interest  payable  annually ;  and  that  the  said  sum 
of  one  thousand  dollars,  with  interest  thereon  from  the  day  of 
,  19  [^describing  the  mortgage,  and  stating  aggregate 
sum  due,  and  what  is  to  become  due  thereon'],  and  that  said 
M.  IST.,  who  is  not  a  party  to  this  action,  is  still  the  owner  and 
holder  of  said  mortgage,   t 

ISTo  creditor,  not  a  party  to  this  action,  having  a  lien  on  any  un- 
divided share  or  interest  in  the  premises,  by  judgment,  or  other- 
wise, appeared  before  me,  on  the  said  reference,  to  establish  his 
claim,  in  pursuance  of  the  aforesaid  notice  published  by  me  [ex- 
cept such  as  above  stated]. 


FORM  No.  1978. 
Notice  of  filing  report. 

[Title  of  court  and  action.] 

Please  take  notice,  that  the  report  of  M.  IST.,  referee  appointed 
herein  to  [state  object  concisely],  dated  the  day  of  , 

19     ,  was  duly  filed  in  the  office  of  the  clerk  of  the  county  of 
,  on  the  day  of  ,  19     . 

[Date,  signatures,  and  addresses,  as  on  p.  1171. J 

90  The  referee  is  not  now  required  to  make  searches. 
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FORM  No.  1979. 
Notice  of  application  for  interlocutory  jud£ment.9i 
[Title  of  court  and  action.^ 

Please  take  notice,  that  upon  the  pleadings  [if  other  papers  are 
relied  on,  specify  them},  and  the  order  of  reference  herein  en- 
tered the  ■  day  of  ,  19  ,  and  the  report  of  the 
referee  filed  the  day  of  ,  19  ,  this  action  will  be 
brought  on  for  hearing,  and  application  will  be  made  for  an  in- 
terlocutory judgment  for  the  relief  demanded  in  the  complaint, 
and  a  partition  [or,  partition  or  sale]  of  the  premises  described 
therein,  at  a  Special  Term  of  this  court  appointed  to  be  held  ai 
the  county  court  house  [or,  city  hall],  in  ,  on  the 
day  of  ;  19  ,  at  the  opening  of  the  court  on  that  day, 
or  as  soon  thereafter  as  counsel  can  be  heard  [and  a  motion  will 
then  and  there  be  made  for  the  appointment  of  commissioners  to 
make  partition  of  the  premises  described  in  the  complaint,  ac- 
cording to  the  respective  rights  and  interests  of  the  parties  to  be 
adjudged  by  the  court],  ard  for  such  other  relief  as  may  be  just. 
IDate,  signatures,  and  addresses,  as  on  p.  1171.  j 

FORM  No.  1980. 
Interlocutory  judgment  for  actual  partition.92 

[Title  and  recital  of  proceedings,  according  to  the  case,  and 
reciting  date  of  filing  lis  pendens;  see  Form  1758;  but  if  an  in- 
fant is  in  default,  insert :  and  that  twenty  days  have  expired  since 
the  appointment  of  M.  I^.  as  guardian  ad  litem  for  said  Y.  Z. 
was  perfected.]  [Add  recital  as  to  trial,  and  making  and  filing 
of  decision,  or  reference  and  report. Y^ 

It  is  oedeeed,  adjudged  ai^d  deceeed: 

1.  [//  title  was  in  issue,  state  adjudication.] 

2.  That  the  rights,  shares  and  interests  of  the.  parties  in  the 
property  mentioned  in  the  complaint  are  as  follows: 

M  No  exceptions  need  be  filed  to  the  tween  the  plaintiffs  on  the  one  side 

referee's  report  to  protect  the  rights  and  the  defendants  on  the  other, 

of  any  party.     Winfleld  v.  Stacom,  40  93  See     recitals     as     suggested     in 

App.'Div.   95,   57   N.   Y.   Supp.   563:  Adams  r.  Bristol,  108  App.  Div.  303, 

Doremus  v.  Doremus,  76  Hun,  337,  27  95  N.  Y.  Supp.  628.    Also,  see  Forms 

N.  Y.  Supp.  1039.  1782,  1784. 

52  Part  may  be  allotted   and   part  If  the  court  tries  the  issue,  a  formal 

sold,  if  equity  require.     Warfield  i'.  decision    is    essential.      Burnham    r. 

Crane,  4  Abb.  Ct.  App.  Dee.  525.     Or  Denike.  54  App.   Div.   132,  66  N.  Y. 

allotment  may  be   made   merely   be-  Supp.   396,   8  Anno.   Cas.  256;    aff'd, 

167  N.  Y,  625. 
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The  [defendant  C.  D.,  as  widow  of  J.  D.,  is  entitled  to  dower 
in  all  of  the  premises  described  in  the  complaint,  and]  said  plain- 
tiff ,  as  the  [grantee]  of  ,  in  said  complaint  named, 
is  seized  of  and  entitled  in  fee  to  an  equal  undivided  part 
[of  said  premises,  subject  to  the  dower  aforesaid  —  and  so  on  as 
to  eacK],  * 

3.  That  partition  be  made  of  the  premises  mentioned  in  the 
complaint  herein,  which  said  premises  are  described  as  follows 
[full  description  —  or,  That  partition  be  made  of  all  of  said 
premises  except  the  house  and  lot  in  ,  hereinafter  de- 
scribed. The  said  premises,  with  that  exception,  are  described 
as  follows  —  description'] . 

4.  That  C.  D.,  E.  F.  and  G.  IT.,  of  ,  three  reputable 
and  disinterested^*  freeholders  of  the  county  of  ,  be,  and 
they  are  hereby  appointed  commissioners  to  make  the  partition 
herein  directed,  and  to  proceed  and  report  according  to  law.'° 

5.  That  the  said  commissioners  shall  divide  the  said  premises 
into  equal  parts,  quantity  and  quality  relatively  considered, 
and  that  they  allot  to  the  plaintiff  A.  B.  one  of  the  said 
equal  parts  of  said  premises;  to  the  said  Y.  Z.,  another  of  \^eic., 
proceeding  thus  as  to  the  shares  of  the  other  parties],  to  be  held 
and  enjoyed  by  the  said  parties  in  severalty,  according  to  their 
rights  and  interests  therein  so  ascertained,  determined  or  de- 
clared as  aforesaid.®® 

6.  That  each  party  to  this  action  is  hereby  required  to  produce 
to  and  leave  with  the  said  commissioners,  or  a  majority  of  them, 
for  such  time  as  they  shall  deem  reasonable,  all  deeds,  writings, 
surveys  or  maps  in  his  or  her  possession  or  control  relating  to  the 
said  premises  or  any  part  thereof. 

7.  That  in  case  partition  of  said  premises  cannot  be  made  with 
perfect  equality  between  the  said  parties,  according  to  their  re- 
spective rights  and  interests  therein,  unless  compensation  be  made 
by  one  or  more  of  them  to  other  of  them  for  equality  of  partition, 
then  said  commissioners  shall  ascertain  and  report  the  proper 
compensation  which  ought  to  be  made  for  equality  of  partition; 
and  by  whom  it  should  be  paid,  and  to  whom  it  ought  to  be 
allowed.  [If  any  party  is  an  infant,  add:  but  said  commissioners 
shall  not  report  such  compensation  to  be  paid  by  the  infant  U.  v. 
unless  it  satisfactorily  appears  to  them  that  such  infant  has  per- 

o*N.  Y.  Cocle  Civ.  Pro.,  §  1549.  the  statute,  and  therefore  are  covered 

95  It   is   unnecessary  to  repeat  the  by  clause  3   ( aSoue )_,  and  need  not  be 

statute  directions  as  to  oath,  etc.  inserted,  unless  it  is  desired  to  add 

98  The  usual  direction  as  to  bound-  judicial  directions  beyond  those  given 

aries  and  monuments  cannot  modify  in  the  statute. 
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sonal  property  sufficient  to  pay  the  same,  and  his  portion  of  the 
costs  and  expenses  of  the  proceedings,  and  all  other  liens  on  his 
share  of  the  premises,  and  that  his  interest  will  be  promoted 
thereby.^^] 

8.  That  said  commissioners  ascertain  and  report  the  value  of 
the  property  partitioned  by  them.'* 

9.  [Where  rente  and  profits  are  to  le  accounted  for^^  direct 
accounting. Y' 

FOBMS  Nos.  1981-1983.—  STATEMENTS  SUITABLE  TO  INSERT  IN  FORE- 
GOING FORM. 

FORM  No.  1981. 
Shares  of  unknown  owners. 

That  one  [fourth]  of  the  premises  herein  above  described  be 
alloted  and  remain  undivided  for  the  unknown  owners  aforesaid. 

FORM  No.  1982. 
Where  several  parties  desire  to  hold  in  common. 

That  the  aforesaid  partition  be  made  in  such  manner  that  the 
shares  of  J.  D.  and  R.  D.,  two  of  the  parties  to  this  action,  who 
desire  to  enjoy  their  several  shares  in  common  with  each  other, 
be  allotted  together  and  remain  without  partition  to  be  enjoyed 
by  them  in  common. 

FORM  No.  1983. 
Where  sale  of  part  is  necessary. 

And  it  is  further  ordered  and  adjudged,  that  the  residue  oJ 
said  premises,  with  all  and  singular  the  hereditaments  and  ap- 
purtenances thereto  belonging,  be  sold  by  public  auction  in  the 
county  of  ,  under  the  direction  of  the  sheriff  of 

[or,  of  R.  F.,  Esq.,  of  ,  who  is  hereby  appointed  referee 

herein  for  that  purpose  —  continue  as  in  Form  1999]. 

FORM  No.  1984. 
Oath  of  referee  or  commissioner  to  make  partition. 

[As  in  Form  1934,  hut  substituting,  make  partition,  for  the 
words,  admeasure  dower.] 

^'N.  Y.  Code  Civ.  Pro.,  §  1587.  ^  Id.,  §   1589;   MoCabe  v.  McCabe, 

98  Commissioners'     reports     should  18  Hun.  153;  Taggart  v.  Hurlburt,  6G 

find  value  in  case  of  actual  partition  Barb.  553. 

as  a  basis  for  application  for  allow-  i  Costs    e  «nnot    be    awarded    until 

wee.    Id.,   §  3262.  final  judgment. 
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FORM  No.  1985. 
Repoit  of  commissicneis  making  actual  paitition. 
[Title  of  court  and  action.} 
To  the  court  of 

The  undersigned,  M.  N.,  O.  P.,  and  Q.  E.,  commissioners 
appointed  by  an  interlocutory  judgment  of  this  court,  entered 
herein  in  the  office  of  ,  on  the  day  of  ?  19     j 

to  make  partition  of  the  property  described  in  the  complaint 
in  this  action,  respectfully  report:  that,  after  our  appointment, 
and  before  entering  on  our  duties  as  such  commissioners,  as 
aforesaid,  we  subscribed,  took  and  filed,  the  oath  required  by 
law;  and  that  we  all  met  together  in  the  performance  of  all  our 
duties. 

2.  That  we  went  upon  and  examined"  the  said  premises  for 
the  purpose  of  making  division  and  partition  thereof,  agree- 
ably to  said  judgment,  *  and  caused  said  premises  to  be  sur- 
veyed, and  have  made  partition  thereof,  between  the  said  parties, 
according  to  their  respective  rights  and  interests  therein,  as  the 
same  have  been  ascertained,  adjudged  and  determined  by  the 
court,  as  follows,  viz. : 

3.  We  have  divided  the  whole  of  said  premises  into  distinct 
parcels  [being  equal  parts,  quality  and  quantity  relatively 
considered],  which  are  designated,  on  the  map  hereto  annexed, 
by  the  letters  "A,"  "  B,"  "  C."  [efc].  And  the  division  thus 
made,  in  our  judgment,  is  the  most  beneficial  one,  under  all  the 
circumstances,  that  could  be  made  of  such  premises. 

4.  We  have  allotted  the  several  parcels  to  the  respective  par- 
ties, quality  and  quantity  being  relatively  considered,  accord- 
ing to  the  respective  rights  and  interests  of  the  parties,  as  fixed 
by  the  interlocutory  judgment,  and  have  designated  said  parcels 
by  posts,  stones,  or  other  permanent  monuments  mentioned  in  the 
descriptions  hereinafter  contained. 

5.  We,  so  as  aforesaid,  have  set  off  in  severalty  to  the  plain- 
tiff A.  B.,  all  that  certain  piece  or  parcel  of  said  premises  desig- 
nated on  the  said  map  by  the  letter  "A,"  and  which  is  bounded 
and  described  as  follows:  [description  in  fulT\. 

6.  We  have,  so  as  aforesaid,  set  off  in  severalty  to  the  defend-  ' 
ant  Y.  Z.  [etc.,  as  dbove'\. 

6.  [Where  there  are  unknown  owners:']  We  have  set  off  all 
that  certain  piece  or  parcel  of  said  premises,  being  the  one- 

ZGoin.a;   upon    the   premises   essen-  As  to  signature  of  report  1^  .*™ 

tial.    Tibbs  V.  Allen,  27  111.  119.  only,  see  Simpson  v.  Simpson  (Mich., 

As  to  view  bv  two  onlv,  see  Town-  1886),  26  N.  W.  Kep.  285;  Code  Civ. 

send  V.  Hazardj  9  H.  I.  436.  Pro.,   §    1554. 
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part  thereof,  designated  on  the  said  map  by  the  letter  "  C,"  to 
remain  undivided,  for  the  owner  or  owners  whose  interests  are 
unknown,  and  not  yet  ascertained ;  which  piece  or  parcel  of  land, 
last  aforesaid,  is  bounded  and  described  as  follows:  [description']'. 
7._  The  items  of  the  expenses  and  charges,  attending  the  said 
partition,  including  our  fees  as  coramissioners,  are  as  follows: 
[as  in  Form  1935]. 

8.  The  value  of  the  property,  of  which  we  have  thus  made  par- 
tition, is  dollars. 

[Date.]  [Signatures.] 

[Acknowledgment,  or  proof,  as  in  Form  822. J 

FOBMS  Nos.  1986-1987.—  STATEMENTS  SUITABLE  TO  BE  INSERTED  IN 
FOREGOING  FORM. 

FORM  No.  1986. 
Impracticability  of  partition  as  to  a  part. 
[See  Form  1976.J 

FORM  No.  1987. 
Reservation  of  right  of  way. 

The  right  of  way  or  passage  is  reserved  to  the  said  heirs  re- 
spectively, and  to  their  heirs  and  assigns,  from  the  highway, 
near  the  west  line  of  lot  jSTo.  [describing  extent  of  said 

way],  to  enable  them  to  pass  to  and  from  their  respective  wood 
lots  for  the  purpose  of  obtaining  wood  and  timber  therefrom,  or 
for  any  other  purpose.  [It  is  well  to  define  manner  of 
enjoyment^]. 

FORM  No.  1988. 
Notice  of  motion  to  confirm  report  of  actual  partition. 

[Title  of  court  and  action.] 

Please  take  notice,  that  on  the  pleadings,  interlocutory  judg- 
ment [and  mention  other  papers  relied  on],  and  the  report  of 
the  commissioners  appointed  by  said  judgment,  which  report  was 
filed  on  the  day  of  ,   19      [or,  a  copy  of  which 

report  is  herewith  served  on  you],  and  the  exceptions  filed  by 
on  the  day  of  ,  19     ,  I  shall  move  the  court, 

at  a  Special  Term  to  be  held  at  the  County  Court  House  [or, 
City  Hall],  in  the  city  of  ,  on  the  day  of  , 

19    ,  at  oclock  M.,  or  as  soon  thereafter  as  counsel  can 

oe  heard,  that  said  exceptions  be  overruled  and  said  report  be 

SBakeman  v.  Talbot,  31  N.  Y.  366. 
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confirmed,  and  final  judgment  rendered  thereon,  and  for  such 
other  relief  as  may  be  just. 

l_Datej  signature  J  and  addresses;  as  on  p.  1171.] 

FCEM  Ko.  19S9. 
Order  confirming  report  of  partition. 

At  a  Special  Term  [etc,  as  in 
Form  820,  p.  11Y4]. 
[Title  of  action.] 

On  reading  and  filing  the  afiidavit  of  A.  T.,  verified  the 
day  of  ,  19     ,  making  proof  of  due  service  of  the  an- 

nexed notice,  and  on  reading  the  report,  filed  on  the  day 

of  ,  19     ,  by  M.  ISr.,  0.  P.,  and  Q.  R.,  commissioners  ap- 

pointed by  interlocutory  judgment,  entered  the  day  of 

,19        ;  and  the  exceptions  filed  by  ;  now,  on 

motion  of  A.  T.,  attorney  for  plaintiff  herein,  and  after  hearing 
Z.  T.  [or,  no  one  appearing]  in  opposition,  and  due  deliberation 
having  been  had: 

Oedeeed,  that  said  report  be  and  hereby  is  in  all  respects 
confirmed  [and  said  exceptions  overruled],  and  that  final  judg- 
ment thereon  and  decreeing  that  the  *  partition  *  reported  therein 
be  firm  and  effectual  forever,  be  rendered  according  to  said  in- 
terlocutory judgment  and  report  [the  judgment  to  be  settled*  on 
days'  notice  to  the  attorneys  of  ]. 

FORM  No.  1990. 
Final  judgment  for  actual  paftition.s 

[Title  of  court  and  action.] 

This   action  having  been  brought  on  to  be  heard  upon  the 
report  made  and  filed  on  the  day  of  ,  19      ,  by 

[names] ,  commissioners  appointed  by  an  order  of  this  court  en- 
tered herein  the  day  of  ,  19  ,  by  which  it  appears 
that  the  said  commissioners  have  made  partition  of  the  prem- 
ises described  in' the  complaint  in  this  action  between  the  par- 
ties, according  to  their  respective  rights  and  interests  therein, 
as  the  same  have  been  ascertained,  declared,  and  determined  by 
this  court,  and  by  which  said  partition  the  said  commissioners 
have  divided  the  whole  of  said  premises  into  allotments 
of  equal  value,  and  have  set  off  in  severalty  to  the  said  W.  X., 
one  of  the  said  allotments,  bounded  and  described  as  follows: 

*  May  insert  direction,  first  to  tax  5  N.  Y.  Code  Civ.  Pro.,  §  1557. 

fees,  etc. 
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[description]  'as  will  more  fully  appear  by  a  map  of  said  par- 
tition therein  annexed;  and,  also,  by  which  partition  the  said 
commissioners  have  set  oif  in  severalty  to  [proceeding  in  like 
manner  to  state  each  allotment']  ;  Now,  on  motion  of  A.  T.  for 
the  plaintiff,  and  after  hearing  T.  Z.  for  the  defendant,  and  due 
deliberation  having  been  had,  and  the  court  having  ordered  judg- 
ment as  hereinafter  stated: 

It  is  OEDEEED  and  adjudged,  1.  That  the  said  report,  and  all 
things  therein  contained,  do  stand  ratified  and  confirmed,  and 
that  the  partition  so  made  be  firm  and  effectual  forever. 

2.  That  the  several  lots  and  parcels  hereinbefore  described  as 
constituting  the  allotment  [colored  brown  on  said  map,  and] 
set  apart  to  said  W.  X.,  being  one  equal  part  of  said  prem- 

isec,  shall  be  and  the  same  hereby  are  vested  in  him,  the  said 
W.  X.,  in  severalty,  to  be  held  and  enjoyed  by  him,  his  heirs 
and  assigns  forever,  and  that  he  be  let  into  possession  [im- 
mediately - —  or  stating  when.  Proceeding  in  like  manner  to 
state  each].  * 

That  the  plaintiff  recover  his  costs^  in  this  action,  taxed  at 
the  sum  of  $  [or,  to  be  taxed  —  and  also  the  sum  of  $ 

awarded   to   him   as    an    additional    allowance   herein].^       That 
the  defendant  W.  X.   pay  to  the  plaintiff  or  his  attorney  one 
part  of  said  costs  and  allowances  [and  so  on]. 

FOEMS  Nos.  1991-1994.— STATEMENTS  SUITABLE  TO  INSERT  IN  FORE- 
GOING FORM. 

FORM  No.  1991. 
Where  compensation  is  to  be  made  for  equality. 

[Insert  in  last  Form  after  the  * :]  And  it  appearing  from 
the  said  report  that  the  share  of  W.  X.  is  worth  more  in  pro- 
portion than  the  respective  shares  allotted  to  the  other  parties. 

It  is  further  adjudged,  that  the  said  W.  X.  make  compen- 
sation for  equality  of  partition  to  the  other  parties  entitled  to 
share  in  the  land  [or,  its  proceeds],  and  pay  to  each  of  them 
therefor  dollars,  together  with  dollars,  his  share  of 

the  costs  and  charges  of  this  action  heretofore  taxed  at  dol- 

lars, said  share  being  one  [fourth]  part  of  said  costs  and  charges, 
with  the  additional  ratable  increase;  and  that  each  of  the  said 

8  Henderson  v.  Scott,  43  Hun,  22;  T  On  actual  partition  there  can  be 

Davis  V.  Davis,  3  N.  Y.  St.  Rep.  163;  an  award  of  costs  or  allowance  to  an 

Wells  V.  Vanderwercker,  45  App.  Div.  adult  defendant.     Grossman  v.  Wyck- 

l'!n,  60  N.   Y.   Supp.    1089,   7   Anno.  off,  64  App.  Div.  554,  72  N.  Y.  Supp. 

Cas.  73.  337. 
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other  parties  have  execution  for  the  sum  so  adjudged  against 
said  W.  X. ;  and  that  the  same  is  hereby  declared  to  be  a  lien 
upon  the  share  so  allotted  to  said  W.  X. 

FORM  No.  1992. 
Direction  for  actual  conveyance; 

\^8uhstitute  for  clause  2  in  last  Form  but  one:'\  That  the  said 
{^naming  the  parties']  do  each  execute,  under  their  hands  and 
seals,  and  acknowledge  and  deliver  to  the  other,  a  deed  of  re- 
lease and  quit-claim  of  the  parcels  of  land  set  off  to  each  in  sever- 
alty as  aforesaid.® 

FORM  No.  1993. 
Where  a  tenancy  in,  or  lien  on,  the  entire  property  is  reserved.9 

The  right  and  interest  of  the  defendant  U.  W.  not  having  been 
awarded  or  allotted  to  him,  his  entire  right  and  interest,  hereby 
adjudged  to  be  a  tenancy  for  his  life  \^or  otherwise]  is  reserved 
and  left  unaffected  in  said  partition  and  by  this  judgment. 

FORM  No.  1994. 
Direction  as  to  costs  in  complex  case. 

That  the  costs  and  disbursements  of  the  several  parties  herein, 
to  be  taxed  by  the  clerk  of  this  court  on  notice,  shall  be  borne 
and  paid  by  the  respective  parties  as  follows:  By  said  A.  B., 
the  one  part  thereof ;  by  said  W.  X.  and  Y.  Z.  each,  one 

part  thereof  \_and  so  on]  * ;  and  and  that  the  parties  entitled  to 
such  costs  and  expenses  have  execution  therefor  according  to  the 
course  and  practice  of  the  court;  that  is  to  say,  that  each  party 
whose  bill,  as  taxed,  exceeds  the  sum  of  the  portions  of  the 
costs  and  expenses  to  be  borne  and  paid  by  him,  as  above  pro- 
vided, have  execution  for  such  excess  against  the  other  parties  re- 
spectively for  the  amount  which  the  respective  taxed  bills  of  such 
other  parties  are  less  than  the  amotmt  of  the  respective  portions 
of  the  whole  costs  and  expenses  hereinbefore  charged  upon  them. 
That  the  costs  of  the  guardian  ad  litem  of  the  infant  defendants 
respectively,  to  the  extent  of  their  several  shares,  or  portions  of 

8  This    is    not    necessary,    and   not  execute  under  their  hands  and  seals, 

usual     under     the     modern     statutes  and  acknowledge  and  deliver  to  \nam- 

empowering  the  court  to   fasten  the  ing  tliat  one]   a  deed,  etc.,  as  above, 

title    by    the    decree.      See    Smith   v.  If  any  are  infants,  the  direction  will 

Crawford,    81   111.   296;    Wadhams  v.  be  that  the  guardian  ad  litem  unite 

Gay,  73  id.  415.  with  the  other  grantors  and  convey 

Where   there    are   more   than   two  his  ward's  interest, 

parties,  each  conveyance  to  be  made  9  See   Hughes   v.   Hughes,   11   Abb. 

may    be    described    separately,    thus,  N.  C.  37. 
"  that  the  said   [naming  all  iut  one] 
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the  whole  costs  of  tlie  action,  are  declared  to  be  liens  in  favor 
of  such  guardian  ad  litem,  upon  the  infant's  respective  shares  of 
the  premises,  '\\'hich  costs  the  general  guardians  of  the  infants  are 
authorized  and  directed  to  pay  out  of  the  rents  and  proiits  of  such 
shares,  or  out  of  any  other  moneys  which  may  come  to  their 
hands  belonging  to  the  said  infants  respectively.  And  the  guard- 
ian ad  litem  may  apply  to  the  court  for  further  direction,  if 
necessary,  as  to  the  payment  of  such  costs. 

FOHM  Ko.  1995. 
Report  of  commissioners  that  partition  cannot  be  made. 

\_As  in  Form  1985  to  the  *,  continuing:']  and  find  that  \_state 
impracticability  of  actual  partition,  as  in  Form  1976.] 
[State  fees  and  expenses^ 

FORM  No.  1996. 
Modification  of  interlocutory  judgment. 

[Where  commissioners  recommend  sale  of  part  or  all;  after  ap- 
propriate recitals:]  Oedeeed,  that  the  interlocutory  judgment 
herein  entered  on  the.  day  of  ,  19     ,  be  modified  by 

inserting  the  following  clauses:  It  is  further  ordered,  adjudged 
and  decreed,  that  instead  of  making  partition  of  the  whole  of 
said  premises,  the  lot  hereinafter  described  be  sold  [proceeding 
as  in  interlocutory  judgment  for  sale]. 

[And  that  partition  be  made  as  aforesaid  of  the  residue  of 
th€  premises  mentioned  in  the  complaint.]  And  the  clerk  is 
hereby  directed  to  enter  on  the  margin  of  said  interlocutory  judg- 
ment, after  clause  ,  a  memorandum,  referring  to  the  entry 
of  this  order,  substantially  as  follows :  "  Modified  Ipj  directing 
sale  of  lot  ,  street,  instead  of  actual  partition  thereof, 
by  order  entered  the  day  of  ,19     ." 

FORM  No.  1997. 
Order  in  partition  to  make  creditors  parties  so  as  to  proceed  to  sale.io 

At  a  Special  Term  I  etc.;  sec 
Form  820,  p.  1174]. 
[Title  of  action.] 

It  appearing  to  the  court  by  the  report  filed  herein  the 
day  of  ,  19     J  by  the  commissioners  apppointed  by  inter- 

locutory judgment  to  make  partition  of  the  premises  described 
Jn  the  complaint  in  tbis  cause,  that  such  partition  cannot  be  made 

JO  Code  Civ.  Pro.,  §§  1561,  1562.  Pr.    246;    Patterson    v.    MeCunn,    17 

Compare  Waring  v.  Waring,  3  Abb.       Wkly.  Dig.  186. 
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without  great  prejudice  to  the  owners  of  said  premises,  and  that 
•a  sale  thereof  is  necessary  and  expedient ;  and  it  appearing  to 
the  court  that  there  are  creditors  having  liens  on  said  premises 
who  are  not  parties  to  the  action  [recite  other  appearances,  or 
notice,  according  to  the  case']  ;  now,  on  motion  of  A.  T.,  attorney 
for  the  plaintiff: 

Okdeeed,  1.  That  the  plaintiff  may  [within  days  after 

the  entry  of  this  order]  amend'  his  summons,  complaint  and  pro- 
ceedings, by  making  a  party  to  the  proceedings  every  creditor 
having  a  lien  or  incumbrance,  by  mortgage,  judgment,  or  other- 
wise, on  the  entire  property  or  on  the  undivided  interest  or  es- 
tate of  any  of  the  parties  to  this  suit. 

2.  That  it  be  referred  to  K.  F.,  Esq.,  of  ,  to  ascertain 

and  report  whether  said  premises,  or  any  shares  or  interests 
therein  of  any  party  to  this  proceeding,  are  subject  to  any  lien 
or  incumbrance,  by  mortgage,  judgment,  or  otherwise. 

And  for  that  purpose  the  said  referee  is  hereby  directed  to 
cause  a  notice  to  be  published  once  in  each  week  for  six  succes- 
sive weeks  in  the  ,  a  newspaper  published  in  the  county 
wherein  the  place  of  trial  is  designated,  and  also  in  the  , 
a  newspaper  published  in  the  county  wherein  the  property  is 
situated  [if  in  several  counties,  designate  a  paper  in  each],  re- 
quiring each  person  not  a  party  to  the  action,  who,  at  the  date 
of  the  order,  had  a  lien  upon  any  undivided  share  or  interest  in 
the  property,  to  appear  before  the  referee,  at  a  specified  place, 
and  on  or  before  a  specified  day,  to  prove  his  lien,  and  the  true 
amount  due  or  to  become  due  to  him  by  reason  thereof. 

Enter:   [signature  of  judge  hy  initials  of  name  and  title.] 


FORM  No.  1998. 
Advertisement  for  liens. 

[Title  of  court  and  action.] 

I,  the  undersigned,   duly  appointed  referee,  by  order  of  this 
court,  dated  on  the  day  of  ,  19     ,  and  entered  herein 

on  the  same  day   [or,  the  day  of  ,  19     ],  hereby 

require  each  person  not  a  party  to  the  action,  who  at  the  said 
date  of  the  order  had  a  lien  upon  any  undivided  share  or  interest 
in  the  property  sought  to  be  partitioned  herein,   and  which  is 
hereinafter  described,  to  appear  before  me  on  or  before  the 
day  of  next,  at  my  ofiice,  No.  ,  street,  in  the 

village  of  ,  in  the  countv  of  ,  to  prove  his  lien  and 

the  true  amount  due  or  to  become  due  to  him  by  reason  thereof. 
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The  premises  are  described  in  the  complaint  in  the  above  cause 
as  follows:  Idescriptionl. 

[Date.]  l_8ignature  o/],  Keferee. 

[Name  and  address  of], 

Plaintiff's  attorney. 

[Under  N.  Y.  Oode  Civ.  Pro.  §  1562,  puhlish  once  a  weeTc  for 
six  weehs  in  county  designated  as  place  of  trial,  and  in  county 
where  property  is  situated.] 

FORM  No.  1999. 
Interlocutory  judgiaent  for  sale  in  partition. 

[Title  and  recitals  according  to  the  proceedings  in  the  cause; 
see  Form  1980.]  And  the  said  referee  [or,  said  commissioners] 
having  reported  that  the  said  premises  are  [or,  the  portion  of  said 
premises  which  is  hereinafter  described  is]  so  circumstanced  that 
an  actual  partition  thereof  cannot  be  made  without  great  preju- 
dice to  the  owners  thereof ;  and  the  court  being  satisfied  that  such 
report  is  just  and  correct,  and  a  sale  thereof  is  necessary; 

[Where  there  is  an  existing  right  of  dower,  add:]  And  it  ap- 
pearing that  C.  B.  has  an  existing  right  of  dower  in  the  entire 
premises;  and  the  court  having  considered  the  interests  of  all 
the  parties  hereto,  and  determined  that  said  interests  require 
that  said  right  of  dower  should  be  sold^^  [or,  should  be  excepted 
from  the  sale] , 

It  is  oedeeed,  adjudged  and  decreed  [Continue  as  in  Form 
1980  to  the  *-] 

[For  various  special  clauses,  see  Forms  2000-2013  (below), 
and  20  Ahh.  N.  C,  102.] 

That  the  said  premises  hereinafter  described  [or,  the  right, 
title  and  interest^^  of  said  A.  B.,  U.  V.  and  Y.  Z.  in  the  said 
premises  hereinafter  described],  be  sold  at  public  auction  at 
,  in  the  city  of  ,  county  of  ,  where  the  said 

premises  are  situated,  by  the  sheriff  of  said  coimty  [or,  by  K. 
F.,  of  ,  who  is  hereby  appointed  a  referee  for  that  pur- 

pose]. *  That  said  sheriff  [or,  referee]  give  public  notice  of 
the  time  and  place  of  such  sale,  according  to  law^^  and  the  prac- 
tice of  this  court ;"  and  that  any  of  the  pi.rties  hereto  may  pur- 
chase at  such  sale.^"  The  premises  so  to  be  sold  are  bounded 
and  described  at  follows :  [full  description.] 

"  N.  Y.  Code  Civ.  Pro.,  §  1.567.  "  N.  Y.  Gen.  Rule  No.  62. 

'2N.  Y.  Code  Civ.  Pro.,  §  1244.  15  See  p.  1992  of  this  volume,  note 

13  M,  §§  1434,  1678.  42. 
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[For  special  clauses  as  to  mapping,  udvertising,  selling  on 
credit,  etc.,  see  Forms  2000,  2001  (lelow),  and  20  All  N 
C,  102]. 

That  immediately  after  completing  the  sale,  said  referee  [or, 
sheriil],  according  to  law,^"  file  with  the  clerk  of  county 

[or,  of  this  court]  his  report  thereof  and  of  his  proceedings;  and 
that  after  said  sale  shall  have  been  confirmed  and  final  judgment 
entered  he  execute  and  deliver  a  deed  or  deeds  of  the  premises 
sold  to  the  purchaser  or  purchasers  at  said  sale,  on  their  comply- 
ing with  the  conditions  upon  which  the  said  deeds  were  to  be  de- 
livered, and  that  such  sale  be  valid  and  effectual  forever. 

[For  other  clauses  see  Forms  2000  to  2013  (below),  and  20 
Alb.  N.  C,  102]." 

It  is  further  oedeeed,  adjudged  and  deceeed:  That  each 
party  to  this  action  is  hereby  required,  on  demand  of  the  pur- 
chaser of  said  premises,  or  any  parcel  thereof,  to  deliver  to  such 
purchaser  all  title  deeds,  or  writings  iinder  the  control  of  such 
party,  that  relate  wholly  to  the  premises  bought  by  such  purchaser, 
or  to  any  part  thereof;  and  that  all  other  title  deeds  or 
writings  relating  wholly  to  the  premises  mentioned  in  the  com- 
plaint shall  be  deposited  with  the  clerk  of  the  county  of  , 
there  to  remain  for  the  benefit  of  all  persons  interested. 

That  the  said  referee  [or,  sheriff]  report  to  the  court  his  pro- 
ceedings subsequent  to  those  included  in  his  report  of  sale  here- 
inbefore required. 

That  any  party  to  this  action  may  apply  to  the  court  on  the 
foot  of  this  judgment  for  further  directions. 

Form  Nos.  2000-2013.— STATEMENTS  SUITABLE  TO  INSERT  IN  FORE- 
GOING F0R5IS. 

FORM  No.  2000. 
To  direct  laying  out  in  lots. 

That  the  same  be  sold  separately  and  in  such  parcels,  lots  or 
pieces,  as  to  the  said  [referee]  may  seem  most  for  the  interest 
of  the  parties  interested  therein;  and  for  that  purpose,  that  the 
said  [referee]  shall  and  may  procure  to  be  made  such  surveys, 
maps  and  diagrams  of  all  the  lands  and  premises  above  described 
as  he  may  think  necessary  for  the  purposes  of  the  said  sale,  and 
may  lay  down  and  designate  upon  said  maps  or  diagrams  such 
road  or  roads,  street  or  streets,  avenues  or  places  to  be  used  as 

18  N.  Y.  Code  Civ.  Pro.,  §  1576.  Kennedy,  62  Hun,  26,  16  N.  Y.  Supp. 

IT  All   questions    as    to    costs,    and  361 ;  Wells  t\  Vanderwerker,  45  App. 

directions    as    to    distribution,    must  Div.    155,    60    N.   Y.    Supp.    1089,   7 

await  the   final  judgment.     Flynn  v.  Anno.  Cas.  73. 
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streets,  and  may  also  upon  the  said  mapB,  by  such  lines  or 
marks  as  may  be  necessary,  lay  out  the  remaining  part  of  the 
said  land  and  premises  fronting  upon  such  roads,  streets,  avenues 
or  places,  or  otherwise,  and  in  such  plots,  lots,  pieces  or  parcels 
as  he  may  deem  advisable,  with  a  view  to  increase  the  amount 
of  the  proceeds  of  said  sale,  and  that  the  title  of  the  purchasers 
of  such  parts  of  the  said  lands  as  shall  be  laid  down  upon  said 
maps  or  diagrams  fronting  upon  such  roads,  streets,  avenues  or 
places,  shall  extend  to  the  center  of  such  roads,  streets,  avenues 
or  places,  subject  to  the  easement  and  right  of  way  of  all  the  pur- 
chasers of  any  part  of  the  said  lands  and  premises. 

FORM  No.  2001. 
Where  credit  is  to  be  given  for  purchase-money.is 

And  said  referee  [or,  sheriff]  shall,  upon  such  sale,  allow  to 
the  purchaser,  if  he  wish  it,  a  credit  of  years  at  per 

cent,  interest  per  annum,  for  [one-half  or  less]  of  the  purchase- 
money  bid  upon  any  separate  lot  or  parcel,  to  be  secured  by  the 
bond  of  the  purchaser  and  his  mortgage  upon  such  parcel,  with 
the  usual  interest,  insurance,  tax,  and  receiver's  clauses;  such 
bond  and  mortgage  to  be  taken  in  the  name  of  ^^   [and 

descrihing  additional  security,  if  any~\. 

FORM  No.  2002. 
Dowress  or  life  tenant  to  receive  gross  snin.20 

That  the  right  of  dower  [or,  life  estate]  of  the  defendant  E. 
B.  in  [designate  premises^  be  included  in  the  sale,  and  the  pur- 
chaser, his  heirs  and  assigns,  shall  hold  the  property  free  and 
discharged  of  any  claim  by  virtue  of  said  right;  and  said  E. 
B.,  her  executors,  administrators  and  assigns,  are  entitled  to  re- 
ceive from  the  proceeds  of  the  sale  of  the  said  [last-mentioned] 
premises,  in  satisfaction  of  said  dower,  a  gross  sum  to  be  fixed 
according  to  the  principles  of  law  applicable  to  annuities,  as  here- 
tofore consented  to  by  her. 

FORM  No.  2003. 
Dowress  to  have  one-third  proceeds  invested.21 

That  the  right  of  dower  of  the  defendant  E.  B.  in  [designate 
premises]  be  included  in  the  sale,  and  the  purchaser,  his  heirs 
and  assigns,  shall  hold  the  property  free  and  discharged  of  any 

'8N.  Y.  Code  Civ.  Pre,  §§  1573,    son.  Y.  Code  Civ.  Pro.,  §  1568. 
1574.  2]  N.  Y.  Code  Civ.  Pro.,  §§  1567- 

"W.,  §1  747,  1575.  1569. 
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claim  by  virtue  of  said  right;  and  said  F.  B.  is  entitled  to  have 
one-third  of  the  proceeds  paid  into  court  according  to  the  rules 
and  practice  of  the  court,  for  the  purpose  of  being  invested  for 
her  benefit  for  life,  according  to  law  [or,  if  she  consent  thereto 
and  file, such  consent  before  or  at  the  time  of  filing  of  the  report 
of  sale,  to  be  paid  and  receive  out  of  the  proceeds  of  sale  a  gross 
sum  to  be  fixed  according  to  the  principles  of  law  applicable  to 
annuities] . 

FORM  No.  2004. 

Dowress  who  has  released,  barred. 
That  the  defendant  D.  B.  has  released  her  right  of  dower  [or, 
inchoate  right  of  dower]  in  and  to  all  the  premises  described 
in  the  complaint  and  in  this  judgment,  and  is  hereby  forever 
effectually  barred  from  any  and  all  interest  in  the  said  premises 
or  any  part  thereof. 

FORM  No.  2005. 

Where  a  tenant  for  life  of  a  share  will  take  a  larger  share  on  death  of 
another  tenant  for  life. 

That  the  defendant  H.  W.,  as  tenant  by  the  curtesy,  is  entitled 
during  his  natural  life  and  the  joint  lives  of  himself  and  the 
said  G.  W.  to  the  one  equal  undivided  [twelfth]  part  of  premises 
above  described,  or  a  like  proportion  of  the  rents  and  profits 
thereof,  and  in  case  he  shall  outlive  the  said  G.  W.,  then,  from 
and  after  her  decease  for  and  during  the  remaining  part  of  his 
natural  life,  he  is  entitled  to  one  equal  undivided  [eighth]  part 
of  the  said  land  and  premises  last  mentioned,  or  the  like  propor- 
tion of  the  rents  and  profits  thereof. 

FORM  No.  2006. 
Where  a  share  is  charged  with  a  l)equest.22 

That  the  several  estates,  rights  and  interests  of  ithe  said  plain- 
tiffs [nam.ing  iherri],  are  subject  to  the  payment  and  satisfaction 
of  the  sum  of  dollars,  with  the  interest  accrued  and  remain- 

ing unpaid  thereon,  from  the  day  of  ,  19     ,  under 

and  by  virtue  of  the  last  will  and  testament  of  M.  D.,  deceased, 
as  will  more  fully  appear  by  reference  to  the  first  above-men- 
tioned report  of  the  said  referee,  and  which  said  last-mentioned 
sum  of  money  is  now  due  and  payable  to  the  legatees  or  legal 
representatives  of  the  said  above-named  M.  D. 

FORM  No.  2007. 
Where  shares  are  subject  to  powers  of  sale,  etc. 

The  said  several  and  respective  shares,  estates,  and  interests  of 
the  said  defendants  [naming  theml,  of,  in,  and  to  the  land  and 

22  Code  Civ.  Pro.,  §  1678. 
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premises  last  above  described,  are  subject  to  the  powers,  condi- 
tions and  provisions  of  the  last  will  and  testament  of  the  said 
M.  D.,  deceased.     [See  also  Form  1941.] 

[Where  the  share  of  a  party  is  subject  to  a  lien,  state  it,  as,  for 
instance,  in  Form  1977  from  the  *  to  the  f.] 

FORM  No.  2008. 
Where  any  parcel  is  set  off  for  some  parties. 

That  the  defendant  Y.  Z.  hereinbefore  adjudged  to  be  entitled 
to  immediate  possession  of  a  distinct  parcel  allotted  to  him^' 
[and  the  defendants  U.  V.  and  W.  X.  hereinbefore  adjudged 
to  be  entitled  to  a  distinct  parcel  to  be  enjoyed  by  them  in  com- 
mon^*] be  respectively  let  into  possession  thereof  immediately. 

FORM  No.  2009. 
Where  three  years  have  not  elapsed  since  death  of  former  owner. 

That  said  sale  be  made  free  from  the  lien  of  the  debts  of  said 
M.  N.,  deceased,  and  the  proceeds  of  such  sale  be  paid  into 
court  to  satisfy  such  debts  as  may  be  duly  established.^® 

FORM  No.  2010. 
Wlere  the  share  of  a  party  has  been  adjudged  subject  to  an  existing  lien. 

That  said  referee  [or,  sheriff]  pay  into  court  according  to 
law^^  and  the  rules  and  practice  .of  the  court,  the  portion  of  the 
money  arising  from  the  sale  of  the  share  or  interest  of  the  above- 
mentioned  ,  after  deducting  the  portion  of  the  costs  and 
expenses  for  which  it  may  be  adjudged  to  be  liable. 

FORM  No.  2011. 
Where  all  the  unsatisfied  liens  on  a  share  have  been  ascertained,  direct  pay- 
ment into  court  of  the  share,  as  above,  and  continue. 

And  that  the  same  be  thereafter  paid  to  and  distributed  among 
the  creditors  having  liens  on  that  share,  established  by  the  report 
of  the  referee  herein,  confirmed  the  day  of  19 

[according  to  the  priority  of  each  as  therein  ascertained],  so  far 
as  necessary  to  satisfy  said  claims  and  extinguish  said  liens  in 
accordance  with  the  provisions  of  the  final  judgment  to  be  entered 
herein. 

23  N.  Y.  Code  Civ.  Pro.,  §  1558.  surrogate.      Jouffret    v.    Jouffret,    20 

^*Id.,  §  1548.  App.  Div.  455,  46  N.  Y.  Supp.  810. 

25  Palmer  v.   Terwilliger,    95   App.  26  N.  Y.   Code  Civ.  Pro.,   §§   15G3- 

Diy.  35,  88  N.   Y.   Supp.   526.     The  1565.      An     interlocutory     judgment 

claims  must  be  established  before  the  which   fails   to   make  such   provision 
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FORM  Wo.  2012. 
Where  there  are  unknown  owners. 

That  said  referee  [or,  sheriff]  pay  into  court  according  to  law, 
and  the  rules  and  practice  of  the  court,  the  portion  of  the  pur- 
chase-money arising  from  the  sale  of  the  share  or  interest  of  said 
unknown  owner,  to  wit,  one  part  of  the  residue,  after  de- 

ducting [etc.],  and  that  the  same  he  invested  according  to  law 
by  in  for  the  benefit  of  said  unknown  owners  until 

claimed  by  them  or  their  legal  representatives,  subject,  how- 
ever, to  any  liens  which  may  be  duly  established  against  said 
share.^'^ 

FORM  No.  2013. 
Where  a  question  as  to  a  gross  sum  for  a  future,  etc.,  estate  is  reserved.28 

And  said  referee  is  further  directed  to  inquire  into  the  jDresenc 
proportional  value  of  the  inchoate  right  of  dower  of  the  defend- 
ant C.  C.  [or  other  future  estate]  according  to  the  principles  of 
law  applicable  to  annuities  and  survivorships,  and  report  the 
facts  [and  testimony],  with  his  opinion  thereon,  to  the  court,  to 
the  end  that  further  direction  may  be  given  as  to  the  disposition 
of  a  share  of  the  proceeds  equal  thereto. 


FORM  No.  2014. 
Consent  of  widow  or  other  tenant  for  life  or  for  yeais  to  sale.29 

[Title  of  court  and  action.] 

I,  the  undersigned,  M.  'N.,  one  of  the  defendants  herein,  en- 
titled to  a  particular  estate  in  the  premises  of  which  partition  is 
sought,  hereby  consent  that  a  sale  of  said  premises  be  made  herein 
pursuant  to  law.^" 

[Date.]  [Signature.] 

[Acknowledgment  as  in  Form  822. J 

for  an  existing  lien  is  irregular,  and  28  Id.,  §  1570;  Jordan  v.  Van  Epps, 

upon  motion  by  the  aggrieved  lienor  19  Hun,  526. 

must  be  set  aside  as  matter  of  right.  29  N.    Y.    Code   Civ.   Pro.,    §    1533, 

Kelly  V.  Werner,  34  App.  Div.  68,  53  superseding  the  rule  in  Scheu  v.  Lehn- 

N.  Y.  Supp.  1067.  ing,  31  Hun,  183. 

27  N.   Y.   Code   Civ.   Pro.,    §§    1572,  ao  If    consent,    such    as    in    Form 

1582;    Casey  r.   Casey,   19  App.  Div.  2015    is   not   a'dded,   a   share   of  the 

219,  45  N.  Y.  Supp.  877.  principal  will  be  invested  and  income 

for  life  paid  to  the  life-tenant. 
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FORM  No.  3015. 

Consent  of  widow,  or  other  tenant  for  life  or  years,  to  accept  gross  sum  in 

case  of  sale.31 

[Title  of  court  and  adion.l 

I,  the  undersigned,  M.  W.,  hereby  consent  to  accept,  in  full 
satisfaction  and  discharge  of  my  right  [of  dower  —  or,  my  right 
as  tenant  for  the  life  of  —  or,  as  owner  of  a  term  of  years] 

in  the  [in  the  individual  share  of  Y.  Z.  in  the]  real  property 
described  in  the  complaint,  a  gross  sum,  the  amount  of  which 
shall  be  ascertained  pursuant  to  law. 

[Date.]  [Signature.'] 

[Acknowledgment  as  in  Form  822.] 

FORM  No.  2016. 
Release  by  married  woman  of  inchoate  right  of  dower. 

[Title,  authentication  and  achnowledgment  as  in  last  Form.] 

I,  the  undersigned,  D.  B.,  defendant  above  named,  and  vdfe 
of  the  defendant  Y.  B.,  hereby,  pursuant  to  section  1571  of 
the  Code  of  Civil  Procedure,  release  to  my  said  husband,  Y.  B., 
my  inchoate  right  of  dower  in  the  property  directed  to  be  sold 
by  the  interlocutory  judgment  herein,  entered  the  day  of 

,19     ,  and  request  that  the  share  of  the  proceeds  arising 
from  the  sale  of  my  contingent  interest  be  paid  to  him. 

FORM  No.  2017. 
Report  of  sale. 
[See  Chapter  ZVL] 

FORM  Wo.  3018. 
Final  judgment  after  sale. 

[Title  of  the  cav^e;  and  recital  of  the  proceedings  according 
to  the  circumstances  of  the  case  (see  Forms  1758,  3  980;  includ- 
ing recital  of  report  of  sale  verified  and  filed,  and  notice  of  appli- 
cation for  final  judgment  given  to  all  parties  entitled.] 

It  is  oedeeed,  adjudged  and  deceeed,  as  follows : 

1.  That  said  report  and  sale  be,  and  the  same  hereby  are  in  all 
respects  confirmed,  and  that  the  said  sale  be  firm  and  effectual 
forever. 

MFile  with  report  of  sale,  or  pre-  copy  with  notice  of  filing  upon  each 

viously  (]Sr.  Y.  Code  Civ.  Pro.,  §  1569),  adverse  party  who   has  appeared,  or 

Md  deliver  certified  copy  to  referee ;  who  thereafter,  and  up  to  the  time  of 

and  for  greater   caution   may   serve  filing  report  of  sale  appears. 
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2.  That  said  referee  [^or,  sheriff]  execute  and  deliver  tte 
proper  conveyances  pursuant  to  the  sale  [and  take  the  proper 
securities  pursuant  to  the  sale  upon  the  terms  reported,  and  de- 
liver such  securities  to  ]. 

3.  That  out  of  the  proceeds  of  the  sale  he  pay  the  expenses  of 
the  sale  as  provided  by  §  1676  of  the  Code  of  Civil  Procedure, 
including  his  fees  and  disbursements;  that  he  deduct  from  the 
proceeds  of  sale  the  plaintiff's  costs  as  taxed,  amounting  to 
dollars,  and  an  extra  allowance  of  dollars  hereby  awarded, 
and  pay  the  same  to  the  plaintiff's  attorney ;  [continue  as  to  other 
costs  and  allowances  awarded.'\^^ 

4.  That  he  pay  to  or  into  court  for  his  use  \Jiere  award 
payment  to  parties  entitled  to  receive  proceeds.Y^ 

5.  That  he  pay  to  G.  F.,  the  general  guardian  of  W.  V.,  an 
infant,  to  the  use  of  said  infant,  one  part  of  the  said  residue 
[or,  the  sum  of  —  etc.}  And  the  said  general  guardian  is 
hereby  directed  to  invest  the  said  moneys  on  bond  and  mort- 
gage, in  the  name  of  such  infant  [or,  general  guardian],  upon 
unincumbered  [improved]  real  estate  in  ,  of  at  least 
double  the  value  of  the  moneys  so  invested. 

6.  That  he  pay  into  court  according  to  law  the  sum  of 

for  the  benefit  of  [etc.,  here  direct  as  to  shares  to  he  paid  into 
court^^  etc.;  see  Interlocutory  Decree,  Forms  1999-2013;  with 
any  further  directions  awarded  as  to  securities'\. 

7.  That  the  purchaser  [naming  him']  be  let  into  possession 
of  said  premises,  and  that  each  party  or  other  person  upon  whom 
this  judgment  is  binding,  who  may  be  in  possession  of  the  prem- 
ises purchased  or  any  part  thereof,  is  hereby  directed  to  deliver 
possession  of  the  same  to  said  purchaser  on  production  of  the 
referee's  [or,  sheriff's]  deed. 

8.  That  the  said  referee  [or,  sheriff]  take  receipts  for  all 
moneys  which  he  shall  pay  under  and  in  pursuance  of  this  decree, 
and  file  the  same  with  his  report  of  the  proceedings  subsequent 
to  the  confirmation  of  his  report  of  sale,  and  that  he  bring  into 
this  court  according  to  law  and  the  course  and  practice  of  this 
court  all  the  proceeds  of  the  said  sales  of  the  lands  and  premises 
above  mentioned,  which  shall  not  be  retained  or  paid  out  by  him 
as  hereinabove  directed,  together  with  the  bond  or  bonds  and 

32  The  award  of  costs  and  allow-  paid  to  the  party  "  or  his  attorney " 
anees,  as  well  as  all  directions  as  to  is  improper.  McKenna  V.  Duffy,  64 
distribution,  can  only  be  made  by  the  Hun,  597,  19  N.  Y.  Supp.  248,  22  Civ. 
final  judgment.     See  note  17  to  Form  Pro.  366. 

1999.  34  See  Wiggins  v.  Howard,  83  N.  Y. 

33  A   direction   that   the    share   be      613. 
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mortgage  or  mortgages  which  shall  be  taken  by  him  as  hereinabove 
directed,  to  be  invested  or  disposed  of  in  pursuance  of  the  rules  of 
this  court,  or  otherwise  as  this  court  may  order  and  direct. 

9.  That  the  said  referee  [or,  sheriff]  report  his  proceedings  to 
this  court. 

FORM  No.  2019. 

Order  confirming  report  of  distribution. 

At  a  Special  Term  \_etc.,  as  in 
Form  820,  p.   1174]. 
[Title  of  action.] 

Upon  the  report  of  R.  F.,  referee  duly  appointed  by  the  intei- 
locutory  judgment  of  this  court  entered  herein  the  day  of 

,19     ,  which  said  report  was  filed  on  the  day 

of  J  19     J  and  by  which  report  it  appears  that  the  said 

referee  has  executed,  acknowledged  and  delivered  to  J.  K.,  the 
purchaser  of  the  premises  sold  by  the  said  referee,  a  deed  thereof, 
and  that  he  has  distributed  the  proceeds  of  the  sale  of  the  said 
premises  in  the  matter  directed  by  the  final  judgment  entered 
herein  on  the  day  of  ,  19     ,  and  that  the  said 

referee  has  annexed  to  his  report  the  receipts  of  the  several  per- 
sons to  whom  the  said  proceeds  were  required  to  be  paid ;  ISTow, 
on  reading  and  filing  the  notice  of  motion,  dated  the  day  of 

,19  ,  and  proof  of  due  service  thereof  upon  all  the 
defendants  who  have  appeared  in  this  action,  and  on  motion  of 
A.  T.,  attorney  for  the  plaintiff,  it  is 

Oedebed,  that  the  said  report  be,  and  the  same  is  hereby  in 
all  respects  approved  and  confirmed. 

Enter:  [signature  of  judge  iy  initials  of  name  and  title.] 


SECTION  VI. 
Pboceedings  Peculiae  to  Actions  to  Redeem. 

FORMS. 

2020.  Judgment  allowing  plaintiflf  to  ■    2022.   Final    order    dismissing   action 

redeem.  for  redemption. 

2021,  Affidavit  by  mortgagee  of  non- 

payment of  money. 

FORM  No.  2030. 
Judgment  allowing  plaintiff  to  redeem. 

_  [After  recitals:']  It  is  ordered  and  adjudged,  that  the  plain- 
tiff pay  to  the  defendant  Y.  Z.  dollars,  the  amount  as  afore- 
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said  found  due  to  him  for  principal  and  interest   [with 
dollars   for   the   said  value   of   his   improvements], "°   and  with 
dollars  costs***  hereby  adjudged  to  the  defendant,  within 
[six]  months*'^  after  the  entry  of  this  judgment,  and  service  of 
notice  thereof  [with  interest  thereon  from  the  date  of  the  above- 
mentioned  report,  until  the  time  of  such  payment]**  at  [specify- 
ing place  and  hours  for  paying],  and  that  upon  such  payment  the 
said   defendant  do  surrender  the  said  mortgaged  premises,  de- 
scribed in  the  complaint,  unto  the  said  plaintiff,  or  unto  such  per- 
son or  persons  as  he  shall  direct,  free  and  clear  of  all  incumbrances, 
done  or  suffered  by  him,  or  any  person  claiming  by,  from,  or  under 
him,  and  shall  release  and  discharge  said  mortgaged  premises  from 
the   mortgage   in   said   complaint    described,**   and   deliver  unto 
the    said   plaintiff   an   oath,    under   the   direction   of  the   court 
[or   may    appoint   a   referee'}    if   the   parties   cannot   agree   in 
respect  thereto,  all  deeds  and  writings  in  his  custody  or  power 
relating  to  the  said  mortgaged  premises.     But  in  default  of  the 
said  plaintiff's  paying  unto  the  said  defendant  what  is  so  reported 
to  be  due  to  him  for  principal,   interest    [improvements],  and 
costs  as  aforesaid,*"  this  action  do  from  thenceforth  stand  dis- 
missed out  of  this  court  with  costs   [if  strict  foreclosure  is  ad- 
judged, may  add:  and  the  defendant  shall  bold  and  retain  the 
premises  described  in  said  mortgage  as  foreclosed,  wholly  free, 
clear  and  discharged  of  said  mortgage.*^] 

35  Shearer  v.  Field,  6  Misc.  189,  27  39  Decker  v.  Patton  (III.,  1887),  11 
N.  Y.  Supp.  29.  N.  E.  Rep.  897. 

36  The  party  redeeming  must  pay  40  Tlie  court  has  no  power  to  direct 
the  costs  of  the  action,  unless  the  the  release  of  particular  lots  on  pay- 
defendant  improperly  resists.  Naylor  ment  of  a  proportionate  share.  Coffin 
V.  Colville,  20  App.  Div.  581,  47  N.  Y.  i;.  Parker,  127  N.  Y.  117. 

Supp.  267 ;  Parker  v.  Austin,  15  Wkly.  ■*!  Not  suitable  in  an  action  to  de- 

'Dig.  474.     And  allowance.     Burke  v.  clare  an  apparent  deed  to  be  a  mort- 

Candee,  63  Barb.  532.  gage.    Smidt  v.  Jackson,  11  Hun,  361. 

3T  The  decree  on  a  bill  to  redeem  Adapted  from  Gerrish  v.  Black,  109 

should  limit  a  time  for  redemption,  Mass.  474. 

and  direct  a  bill  to  be  dismissed  with  In  an  action  by  a  junior  mortgagee 

costs,  if  the  money  is  not  paid  by  that  to  redeem  from  the  foreclosure  of  a 

time.     Waller  v.  Harris,  7  Paige,  167.  prior  mortgage  to  which  he  was  not 

Where  a  decree  of  the  Court  of  made  a  party,  the  judgment  should 
Errors  gave  a  certain  time  to  redeem,  permit  the  defendant  to  retain  pos- 
but  did  not  declare  the  effect  of  an  session  of  the  property  if  he  elects  to 
omission  to  redeem,  the  chancellor,  on  pay  the  plaintiff's  mortgage,  in  de- 
petition,  made  an  order  declaring  its  fault  of  which  the  plaintiff  may  re- 
construction to  be  to  bar  redemption,  deem  from  defendant  as  a  mortgagee 
unless  made  within  the  time,  and  ex-  in  possession.  See  Jfaylor  v.  Colville, 
tending  the  time.  Sherwood  v.  20  App.  Div.  581,  47  N.  Y.  Supp.  267; 
Hooker,  1  Barb.  Ch.  650.  Salman  v.  Allen,  11  Hun,  29. 

38  As  to  this  clause,  see  Waller  v. 
Harris,  7  Paige,  167. 
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FORM  No.  2021. 
Affidavit  by  mortgagee  of  non-payment  of  money. 

[Title  of  court  and  action.] 
[Venue.'] 

Y.  Z.,  being  duly  sworn,  says :  That  he  is  the  defendant  herein. 
That  he  has  not,  nor  has  any  other  person  or  persons  on  his  be- 
half, at  any  time  heretofore,  received  or  been  paid  or  tendered 
the  sum  of  dollars,  or  any  part  thereof,  which  by  the  judg- 

ment entered  herein  on  the  day  of  ,19      [and  the 

referee's  report  dated  ,  made  in  this  cause  pursuant  to 

the  said  judgment],  was  ordered  and  appointed  to  be  paid  to  this 
deponent,  but  that  the  said  sum  of  dollars,  with  interest, 

now  remains  due  and  owing  to  this  deponent  upon  the  mortgage 
in  the  said  judgment  mentioned. 

[Jurat.]  [Signatwe.] 

FORM  No.  2022. 

Final  order  dismissing  action  for  redemption. 

[Title  of  action.] 

Upon  the  judgment  entered  herein  on  the  day  of  , 

19  ,  and  on  reading  and  filing  due  proof  of  service  upon  the 
said  plaintiff  more  than  [six  months]  since,  of  a  certified  copy 
thereof,  with  notice  of  the  entry  of  the  same  [and  of  a  copy  of 
the  bill  of  costs  as  taxed]  ;  and  on  reading  and  filing  the  notice  of 
this  motion,  dated  the         day  of  ,  19     ,  and  the  afii  davit  of 

the  said  defendant,  verified  the         day  of  ,  19     ,  showing 

that  the  amount  thereby  required  to  be  paid  has  not  been  paid, 
but  that  the  whole  of  the  said  sum  of  dollars  still  remains 

due  and  owing  from  the  plaintiff  to  the  said  defendant  for  his 
principal,  interest  and  costs ;  Now,  on  motion  of  T.  Z.,  of  counsel 
for  the  defendant,  and  on  hearing  A.  T.,  of  counsel  for  the  plain- 
tiff, in  opposition: 

It  is  oedeeed  and  adjudged,  that  this  action  be  and  hereby  is 
dismissed,  with  costs  to  be  taxed   [and  may  add  allowance,  if 
not  previously  aivarded] . 
Enter:  [signature  of  judge  by  initials  of  name  and  title.] 
[On  this,  final  judgment  may  he  entered.] 
128 
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ARTICLE  IX. 

coeeecting  oe  confieming  judgment  and  limiting  time  to 

Review,  etc. 

FOEMS. 


I.     COEEECTING    OR    CONFIEMINQ    JUDG- 
MENT. 

202y.  Order  conflrming  irregular  judg- 
ment against  infant. 

2024.  Notice  of  motion    (or  order  to 

show  cause)  for  order  amend- 
ing judgment  or  correcting 
record. 

2025.  Order  amending  judgment. 
2026-203;i.  Statements  suiLable  to  in- 
sert in  foregoing  Form. 


2034.  Affidavit  to  move  on  behalf  of 

third  person,  etc.,  to  resettle 
judgment,  etc. 

2035.  Order  vacating  a  judgment  and 

resettling  findings. 

II.   Limiting  time  to  beview  ob 

MOVE. 

2036.  Notice    of    judgment,    etc.,    to 

limit  time  to  move  to  be  re- 
lieved therefrom. 

2037.  Notice,   etc.,   to   limit  time  to 

appeal. 


I.     COEEECTING  OE  CONFIRMING  JUDGMENT.^ 

FORM  No.  2023. 
Order  confirming  irregular  judgment  against  infant.^ 
[See  Forms  Nos.  494-496,  Vol.  I,  pp.  847-849.J 


42  It  is  not  always  a  matter  of  easy 
determination  whether  a  party  may 
have  an  erroneous  judgment  corrected 
upon  motion,  or  is  necessarily  limited 
to  correction  upon  an  appeal.  It  is 
well  settled,  however,  that  in  case  the 
successful  party  or  the  clerk  exceeds 
or  departs  from  the  terms  of  the  or- 
der, decision,  report,  or  verdict,  which 
is  the  authoritj'  for  the  judgment,  u 
motion  to  correct  will  lie.  Levy  v.  Ln. 
Fountain,  81  App.  Div.  636,  81  N.  Y. 
Supp.  468;  Brusie  v.  Peck  Bros.,  62 
Hun,  248,  16  N.  Y.  Supp.  645;  Stern- 
berger  v.  Bernheimer,  56  Super.  Ct. 
323,  4  N.  Y.  Supp.  556;  aflf'd,  121 
N.  Y.  194;  Hollister  v.  Simonson,  170 
N.  Y.  357. 

At  any  time  within  one  year  after 
notice,  the  court  is  authorized  to 
amend  or  modify  a  judgment  where  it 
fails  to  conform  to  the  Code  require- 
ments. Code  Civ.  Pro.,  §  724;  Cooper 
r.  Cooper,  51  App.  Div.  595,  64  N.  Y. 
Supp.  901. 

A  clerical  error,  or  mistake  in  com- 
putation, may  be  corrected  by  motion. 
See  Cheater  v.  Bufifalo  Car  Mfg.  Co., 


183  N.  Y.  425,  and  cases  cited;  Stan- 
nard  v.  Ilubbell,  123  id.  520;  Morri- 
son V.  ilet.  El.  Ey.  Co.,  60  App.  Div. 
ISO,  70  N.  Y.  Supp.  65. 

An  omission  of  a  provision  which 
should  have  been  inserted  as  a  matter 
of  course  may  be  supplied  by  motion. 
Gerber  v.  Met.  El.  Ey.  Co.,  3  Misc. 
427,  23  N.  Y.  Supp.  166;  D'Andre  r. 
Zimmerman,  17  Misc.  357,  39  N.  Y. 
Supp.  10S6. 

The  substantial  rights  of  the  par- 
ties, as  determined  by  the  judgment, 
can  only  be  reviewed  and  changed  on 
an  appeal  from  the  judgment.  See 
Vingut  V.  Keteham,  102  App.  Div. 
403,  92  N.  Y.  Supp.  605;  Matter  of 
Kling,  60  App.  Div.  512,  69  N.  Y. 
Supp.  962;  Heath  f.  N.  Y.  Building 
Loan  Co.,  146  N.  Y.  260. 

An  interlocutory  judgment  can  be 
amended  only  upon  the  same  princi- 
ples applicable  to  final  judgments. 
See  Meyer  v.  Haven,  70  App.  Div. 
529,  75  N.  Y.  Supp.  261. 

43  After  judgment  and  sale,  a  de- 
feet  of  parties  may  be  cured  by  get- 
ting   leave    to    file    a    supplemental 
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FORM  No.  2024. 

Notice  of  motion  (or  order  to  show  cause)  for  order  amending  judgment  or 

correcting  record.44 

[Move  the  court;  see  Forms  815  and  818, pp.  1171,1173,  of  this 
volume,  and  asking  an  order:}  that  the  judgment  herein  [and 
the  findings*^  on  which  it  was  entered,  or  otherwise  indicate  all 
papers  necessary  to  he  corrected}  be  amended  [nunc  pro  tunc^^l 
by  striking  out  [etc.}  and  by  inserting  [etc. —  or,  be  amended  in 
the  following  respects :  enumerating  them;  see  Forms  2026-2033 
[lelow)}. 

[If  the  motion  is  in  any  part  founded  on  irregularity,  add:} 
This  amendment  being  sought  on  the  ground  [among  others]  of 
irregularity,  in  that  [specifying  each  irregularity}.*'' 

[Stay,  if  desired,  as  in  Forms  229-231,  Volume  I,  p.  424, 
425.] 

FORM  No.  2025. 
Order  amending  judgment.48 

[Title  (court  order)  and  recitals;  see  Form  820,  p.  1174  of  this 
volume.} 

Oedeeed  and  adjudged,  1.  That  the  judgment  herein  [and 
the  findings  on  which  it  was  entered  —  or  otherwise  indicate  all 
papers  necessary  to  be  corrected}  be  and  the  same  are  hereby 
amended  [nunc  pro  tunc  as  of  date  ,  19     ,]  by  striking 

suiiimona  and  complaint  against  the  Or    open    the    judgment    only    as 

omitted  parties.     Decision  of  General  against  those  not  bound. 

Term  in  Kiee  v.  Barrett,  99  N.  Y.  403.  **  The  motion,  if  by  a  party,  will 

To  amend  a  judgment  and  conflrm  be  on  affidavit;  if  by  a  stranger,  it  is 
a  sale  thereunder,  questioned  on  the  usual,   though   not  essential,   to   pre- 
ground  of  alleged  irregularity  in  an  sent  a  petition  supported  by  afBdavits. 
order  for  substituted  service  on  cer-  See  Vol.  I,  p.  310. 
tain  of  the  defendants,  move  to  set  Notice   is   necessary  to   any    party- 
aside  the  judgment,  sale,  and  the  deed  who   has   appeared.     Allen  v.   Swan, 
thereunder;    and    take    an    order    so  32  Hun,  363  (justice's  judgment), 
doing,  without  prejudice  to  any  pro-  «  See    Rockwell    v.    Carpenter,    25 
ecedings  had  prior  to  the  application  Hun,  529;   Coffin  v.  Lester,  36  Him, 
for  judgment,  as   against  all  of  the  347;  aff'd,  110  N.  Y.  645. 
licfendanis  who  were  then  adults,  and  46  As   to   power  to  enter  nunc  pro 
with   leave    to   the    plaintiff    or    his  tunc,  see  Tuomy  v.  Dunn,  77  N.  Y. 
grantee  to  take  such  further  proceed-  515;   Long  v.  Stafford,   103  id.  274; 
ings  as  be  might  be  advised  against  Fawcett  v.  Vary,  59  id.  597;  Mitchell 
tlie  infant  defendants.  v.  Overmann,  103  U.  S.  62;  s.  c,  with 

Under  this  another  service  may  be  note  by  Prof.   Tiedeman,  20  Am.   L. 

made  without   superseding   or    aban-  Keg.    607;    Borer    v.    Chapman,    119 

doning  the  original  service,  and  the  U.  S.  587. 

action  will  thereupon  be   deemed   to  4T  Oliver    v.   French,   82   Hun,  436, 

oe  still  pending,  and  may  be  carried  31  N.  Y.  Supp.  740. 
to  regular   judgment   afresh.     Wood  48  For    other    Forms,    see    Vol.    I, 

f.  Kroll,  43  Hun,  328.  p.   849. 
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out  [etc.]  and  by  inserting  [etc.],  or  be  amended  in  the  follow- 
ing respects  [enumerating  them;  see  other  Forms  helow]. 

2.  That  the  clerk  of  this  court  correct  the  judgment  record 
[and  the  docket  of  the  judgment]  in  this  action,  to  conform 
herewith,  and  attach  this  order  to  the  judgment-roll  filed  here- 
in on  the  day  of  ,  19  .  [For  another  Form  of  cor- 
rection, see  Vol.  I,  p.  23,  Form  34. 

3.  That  pay  to  ,  or  his  attorney,  ten  dollars 
costs  of  this  motion. 

[Or  may  impose  costs  on  moving  party,  thus:]  This  motion 
is  granted  on  condition  of  payment  by  to  ,  of  $ 

costs,  within  from  the  date  of  this  order. 

Enter:   [signature  of  judge  hy  initials  of  name  and  title.} 

FoBMS  Nos.  2026-2033.— STATEMENTS  SUITABLE  TO  INSERT  OR  SUB- 
STITUTE FOREGOING  FORM. 

FORM  No.  2026. 
To  insert  a  paper  in  judgment -roll.49 

That  the  [plaintiff]  be  and  hereby  is.  required  to  file  the  [bill 
of  particulars^"  of  his  claim  in  this  action  furnished  by  him], 
and  the  clerk  is  hereby  directed  to  annex  said  [bill  of  particulars] 
to  and  make  it  part  of  the  judgment-roll  in  this  action. 

FORM  No.  2027. 
To  reduce  excessive  recovery.51 

That  the  said  judgment  in  this  action  in  favor  of  the  plaintiff 
and  against  the  defendants,  for  the  sum  of  $  ,  entered  on 

the  day  of  ,   19     ,  be  and  the  same  is  hereby 

amended  and  corrected,  by  reducing  the  amount  thereof  to  the 
sum  of  $  ;  and  the  clerk  of  this  court  is  hereby  directed 

to  corfect  the  docket  of  said  judgment  accordingly. 

FORM  No.  2028. 

To  insert  costs  in  judgment-roll  and  perfect  judgment  nunc  pro  tunc,  not- 
withstanding lapse  of  years.52 

That  the  amount  of  costs  and  disbursements,  as  adjusted  in 
the  bill  of  costs  herein,  taxed  on  the         day  of  ,  19    , 

49  Renouil  v.  Harris,  2  Sandf.  641,  the  particulars  adequately  appear  in 
1  Code  Rep.  125.  the  pleadings  on  file. 

50  One  object  of  a  bill  of  particulars  51  See    Rockwell    v.    Carpenter,   25 
of  items  of  demand  is  to  make  it  clear,  Hun,  529. 

after   judgment,   what  is   covered  by  62  This  order  was  made  in  Park  v. 

the  recovery.  Park,  ex  parte,  after  the  lapse  of  nine 

This  motion  will  not  be  granted  if 
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to  wit,  $  ,  be  inserted  in  tbe  judgment  annexed  to  and  a 

part  of  the  judgment-roll  herein,  and  that  said  judgment-roll  be 
perfected  and  said  judgment  docketed  in  said  county  of  , 

as  of  the  date  of  ,  19     .   • 

FORM  No.  2029. 
To  strike  out  an  erroneous  award  of  costs,  or  allowance.BS 

By  striking  out  from  said  judgment  the  costs  and  allowance 
amounting  to  dollars  awarded  to  the  [defendant  Y.  Z.]. 

FOEM  No.  2030. 
To  charge  costs  on  the  fund.Bi 

That  the  judgment  entered  herein  the         day  of  ,  19     , 

be  and  the  same  is  hereby  corrected  and  modified  so  as  to  charge 
the  collection  or  payment  of  such  Judgment  solely  upon  any 
property  of  said  S.  H.  R.  in  the  hands  of  the  plaintiff,  T,  S.  11., 
as  receiver  of  the  property,  etc.,  of  said  E.. 

FORM  No.  2031. 
To  save  time  for  appeal.Bs  etc. 

The  direction  herein  that  said  amendment  is  made  nunc  pro 
tunc  shall  not  abridge  the  time  within  which  the  [defendant] 
may  appeal  from  the  judgment,  or  file  his  exceptions,  or  make  a 
case,  or  move  for  a  new  trial ;  such  time  to  begin  to  run  from  the 
time  the  [plaintiff]  shall  serve  upon  the  defendant  or  his  attor- 
neys a  copy  of  the  judgment  as  amended,  with  notice  of  entry. 

FORM  No.  2032. 
To  save  appeal  already  taken. 

That  the  notice  of  appeal  heretofore  filed  and  served  in  this 
action   stand    as   the    notice   of    appeal    from  the    judgment    as 

years,   on   affidavits    showing   excuse  rected  on  motion.     Cooper  v.  Cooper, 

for  the  neglect;  and  the  provisions  of  51  App.  Div.  595,  64  N.  Y.  Supp.  901. 

the  judgment  granting  alimony  were  64  The  power  of  the  court  held  by 

enforced'  by  process  for  contempt,  in  same  judge  before  whom  the  trial  took 

80  N.  y.  156,  161.  place    to   make   this   order   was   sus- 

53  If  the  authority  for  the   award  tained  in  Henry  v.  Randall,  15  Wlvly. 

of.  costs,  or  allowance,   is   an   order,  Dig.    106,   citing   8   Hun,   362;    aff'd, 

which  has  been  reversed  or  vacated,  73  N.  Y.  12. 

the  judgment    may    be    amended    on  So  the  court  may  revoke  allowance 

motion  by  striking  out  the  costs  al-  of  discretionary  costs.     Hammond  v. 

lowed.   Carolan  v.  O'Donnell,  109  App.  Slocum,  50  How.  Pr.  415. 

Div.  700,  96  N.  Y.  Supp.  493.  5*  See  Matter  of  Beckwith,  87  N.  Y. 

If  the  award  was  made  in  violation  503;  United  States  v.  Gomez,  1  Wall, 

of  a  Code  provision,  it  may  be  eor-  690 ;    Whitney  v.   Townsend,   7   Hun, 

ZoOm 
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amended  [or,  as  entered]  under  this  order,  the  [defendant],  by 
accepting  this  order,  waiving  \_or,  having  in  open  court  waived] 
all  questions  as  to  the  sufficiency  of  such  notice. 

FORM  No.  2033. 
Saving  right  to  bring  new  action.se 

By  striking  out  after  the  word  "  dismissed,"  the  words  "  upon 
the  merits,"  [and  inserting  the  following  clause:  but  without 
prejudice  to  the  right  of  the  plaintiff  to  bring  another  action  to 
recover  from  the  defendant  upon  the  same  cause  of  action  —  May 
add  words  defining  the  cause  of  action  saved], 

FORM  No.  2034. 

Affidavit  to  move  on  behalf  of  third  person,  claiming  as  a  creditor  of  the 
parties,  to  resettle  judgment  by  striking   out  extravagant  allowance.ST 

[Title  of  court  and  action.'] 
[Venue.] 
E.  P.  W.,  being  duly  sworn,  says: 

I.  That  he  is  the  attorney  for  one  J.  M.  F.,  the  largest  and 
only  creditor  of  any  consequence  of  the  firm  lately  composed  of 
the  parties  to  this  action. 

II.  That  on  the  day  of  ,  19  ,  deponent,  as  attor- 
ney for  said  F.,  commenced  an  action  in  the  court  of 
against  said  S.  and  T.,  both  the  parties  to  the  above-entitled 
action,  who  were  then  engaged  in  business  in  this  city  as  copart- 
ners, in  which  action  said  F.  is -seeking  to  recover  the  sum  of 
$  ,  the  value  of  certain  goods  sold  and  delivered  by  him  to 
them.  Said  defendants  in  that  action  have  put  in  an  answer, 
sham  in  its  nature,  but  which  is  barely  sufficient  to  raise  an  issue, 
and  said  cause  has  been  placed  on  the  calendar  and  noticed  for 
trial. 

50  Where   it   is   apparent   that   the  So,   a  correction  may  be  made  by 

Tvords   "  on   the   merits  "   are   errone-  inserting  the  words  "  on  the  merits.' 

ously  Inserted  in  the  iudgment,  plain-  Vowell  v.  Twenty-third  St.  K.  Co.,  14 

till    may    have    the   record   corrected  Misc.   538,   35   N.   Y.   Supp.   1082,  2 

upon    motion.      Freedman   v.    Sirota,  Anno.  Cas.  368. 

109    App.    Div.    874;    Woodbridge    v.  BT  In  an  unreported  case   (Spitz  r. 

First  Nat.  Bank,  1G6  N,  y.  238;  Wil-  Tousey)    it  was  held  by  the  General 

liams  V.  Hayes,  68  Wis.  248,  32  N.  W.  Term  of  the  First  Department  error 

Eep.  44;  Swift  v.  Allen,  55  111.  303.  to  refuse  to  grant  this  motion  made 

Or  the   iudgment  may  be  vacated,  on  this  and  a  corroboratory  affidavit; 

without   prejudice  to  the  entry  of  a  and  the  order  refusing  was  reversed, 

proper  judsTtient.     Petrie  v.  Trustees  and  the  creditor  brought  in  as  a  party 

of  Ham.  Coll.,  92  Hun,  81,  36  N.  Y.  nunc  pro  tunc.     (Mere  mem.,  38  Hun, 

Supp.  636.  639. )     Compare  Lilly  v.  Shaw,  59  HI. 

72. 
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III.  That  meanwhile,  and  on  the  day  of  ,  last, 
after  the  commencement  of  said  action,  one  of  said  partners,  the 
parties  hereto,  commenced  the  above-entitled  action  ostensibly 
against  the  other  for  a  dissolution  of  the  copartnership  and  an 
accounting,  but  really,  as  deponent  believes,  for  the  purpose' of 
hindering  and  delaying  creditors.  And  deponent  is  informed 
and  verily  believes  that  J.  E.  IsT.,  Esq.,  has  been  appointed  re- 
ceiver of  the  copartnership  assets  herein ;  and  that  said  business, 
and  its  stock,  fixtures,  etc.,  have  been  sold  by  said  receiver  at 
public  auction,  as  deponent  is  informed  and  verily  believes,  and 
that  such  sale  has  realized  a  sum  not  sufEcient  to  pay  creditors. 

IV.  Deponent  has  just  been  informed  and  has  discovered  by 
inspection  of  the  records  and  files  of  this  court,  that  the  parties 
hereto  have  procured,  on  the  day  of  ,  inst.,  an  inter- 
locutory judgment  or  decree  to  be  entered,  avs^arding  allowances 
to  the  respective  attorneys  for  the  plaintiff  and  defendant, 
amounting  to  the  sum  of  $  ,  and  that  in  pursuance  thereof 
said  receiver  is  liable  at  any  time  to  pay  them  said  money. 

V.  /Deponent  verily  believes  that  said  allowances  are  gTossly 
in  excess  of  the  value  of  the  services  rendered  by  said  attorneys 
and  counsel,  and  in  excess  of  the  power  of  the  court,  and  that 
the  payment  thereof  will  so  deplete  the  fimd  as  to  result  prac- 
tically in  defeating  pro  tanto  the  claim  of  said  F.  as  a  creditor. 

YI.  Deponent  therefore  prays  that  an  order  be  granted  in  the 

action  staying  and  restraining  said  receiver  from  paying  out  any 

moneys  under  said  decree  until  said  F.,  creditor,  can  be  heard  on 

a  resettlement  thereof,  and  avers  that  no  previous  application  has 

been  made  for  such  order. 

[Jurat.  1  [Signature.  ] 

FORM  No.  2035. 

Older  vacating  a  judgment  and  resettling  flndings.58 
[Title  (court  order)  and  recitals;  see  Form  820,  p.  1174.J 

Oedeeed,  1.  That  the  judgment  entered  in  this  action  on  the 
day  of  ?  19     ?  he  and  the  same  is  hereby  vacated 

and  set  aside,  without  prejudice  to  the  entry  of  judgment  herein 
upon  the  decision  of  Mr.  Justice  J.  K.,  as  resettled. 

2.  That  the  decision  of  Mr.  Justice  J.  K.,  filed  herein  the    • 
day  of  ,  19     ,  and  the  findings  of  fact  and  conclusions 

of  law  included  therein  be  resettled  before  Mr.  Justice  J.  K.  upon 
[two]  days'  notice,  to  be  given  by  either  party. 

Enter:   [signature  of  judge  by  initials  of  name  and  title.] 

58 The  court  has  power,  before  t}ie  to  correct  inadvertent  error  (as,  for 
time  to  appeal  has  expired,  to  resettle  instance,  where  findings  are  incon- 
its  findings  in  any  respect  necessary      sistent),  though  not  to  find  differently 
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II.    LIMITING  TIME  TO  REVIEW  OR  MOVE. 

FORM  No.  2036. 
Notice  of  judgment  or  other  proceeding  to  limit  time  to  move  to  be  relieved 

tlierefrom.B9 

[Title  of  court  and  action.] 

Please  take  notice,  that  on  the  day  of  ,  19    ,  a 

judgment  of  which  the  annexed  is  a  copy  was  entered  in  this 
action  in  the  office  of  the  clerk  of  the  county  of 

[Date.']  [Signature  and  office  address  of], 

To  ,   [defendant].  Attorney  for  [plaintiff]. 

FORM  No.  2037. 
Notice  of  judgment  or  order,  to  limit  time  to  appeaLso 

[Entitle,  unless  indorsed  on  copy.Y^ 

Please  take  notice,  that  the  within  is  a  copy  of  the  judgment 
[or,  an  order]  entered^^  in  this  action,  on  the  day  of  , 


on  new  evidence.  Coffin  v.  Lesster, 
36  Hun,  347;  aff'd,  110  N.  Y.  645. 

Or,  to  strike  out  immaterial  find- 
ings to  prevent  abuse  in  other  litiga- 
tion. Boyd  V.  Campbell,  12  Misc.  351, 
33  N.  Y.  Supp.  557;  aff'd,  146  N.  Y. 
403.  See,  also,  Gough  v.  McCall,  31 
App.  Div.  578,  52  N.  Y.  Supp.  221. 

59  Under  N.  Y,  Code  Civ.  Pro., 
§  724,  this  should  be  personally  served 
on  the  party.  Service  on  the  attorney 
of  record  may  not  be  enough  to  charge 
party  with  knowledge.  O'Neil  v. 
Hoover,  17  Wkly.  Dig.  354;  contra, 
Jex  V.  Jacob,  7  Abb.  N.  C.  452,  460. 

Service  of  transcript  is  sufficient 
notice  of  a  money  judgment.  Jex  v. 
.lacob  (above  cited) . 

If  the  notice  is  served  by  mail,  the 
time  within  which  to  move  to  be  re- 
lieved from  the  judgment  is  doubled. 
Atkinson  v.  Abraham,  78  App.  Div. 
498,  79  N.  Y.  Supp.  680. 

80  This  notice,  with  service  of  a 
(^opy  of  the  judgment,  is  not  needed  to 
limit  the  time  to  appeal  to  the  Court 
of  Appeals,  but  is  essential  to  limit 
thft  time  to  appeal  from  an  order. 
Code  Civ.  Pro.,  §  1325;  Marsh  v. 
Pierce,  110  N.  Y.  639.  It  is  always 
necessary  to  limit  the  time  to  appeal 
to  the  Appellate  Division.  The  fact 
that  the  appellant  entered  the  judg- 
ment from  which  the  appeal  is  taken, 
does  not  dispense  with  necessity  of 
service  of  notice  and  copv.  McGruer 
V.  Abbott,  47  App.  Div.  191,  62  N.  Y. 
Supp.  123. 


The  notice  of  entry,  and  the  accom- 
panying copy  of  judgment,  or  order, 
are  subjected  to  the  severest  tests  as 
to  completeness  and  correctness.  The 
slightest  error,  or  omission,  generally 
serves  to  destroy  the  efficacy  of  the 
service,  in  limiting  the  time  within 
which  an  appeal  can  be  taken. 

A  failure  to  properly  indorse  the 
papers,  as  required  by  Gen.  Rule 
No.  2,  is  fatal.  Langdon  v.  Evans,  29 
Hun,  652;  Forstmann  v.  Shulting,  107 
N.  Y.  644. 

The  following  errors  or  omissiona 
in  the  copy  of  the  judgment  (or  or- 
der) as  served  have  been  held  fatal: 
Omission  of  seal,  error  in  date  and 
in  name  of  clerk  (Gabay  v.  Doane, 
38  Misc.  061,  78  N.  Y.  Supp.  224)  ; 
omission  of  clerk's  attestation  (Good 
V.  Daland,  119  N.  Y.  153;  Mason  v. 
Corbin,  29  App.  Div.  602,  51  N.  Y. 
Supp.  178);  copy  served  before  ad- 
justment of  costs  (De  Mott  v.  Ken- 
drick,  63  Hun,  112,  17  N.  Y.  Supp. 
630;  Dobyns  f.  Com.  Trust  Co.,  50 
Misc.  629. 

Abbreviation  of  clerk's  first  name 
from  "  Thomas  "  to  "  Thos."  held  not 
to  invalidate  service.  Salzman  v. 
Mendel,  49  Misc.  625. 

61  If  indorsed,  place  in  conspicuous 
place,  not  within  the  fold  of  the 
paper.  Weeks  v.  Coe,  36  App.  Div. 
339,  55  N.  Y.  Supp.  263. 

62  "  Filed  "  is  improper.  Gabay  V. 
Doane,  38  Misc.  661,  78  N.  Y.  Supp. 
224. 
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19     ,^  in  the  office  of  the  clerk  of  this  court  \_in  the  Supreme 
Court  J  substitute  the  clerk  of  the  county  of  J.^* 

[Date.]  {Signature,] 

[Address]  To  ,  Attorney  for 

Attorney  for  .  [Office  address.]^ 

[Serve,  with  accurate  copy  of  judgment,  or  order,  and  indorse 
with  name  and  address  of  attorney  as  required  hy  Court 
Rule  2.]«« 


63  Omission  of  date  of  entry  fatal. 
Curtis  V.  Ritzman,  7  Misc.  400,  27 
N.  Y.  Supp.  971.  Error  in  date. 
Weeks  v.  Coe,  36  App.  Div.  340,  55 
N.  Y.  Supp.  263. 

04  A  notice  is  fatally  defective 
which,  in  the  Supreme  Court,  states 
the  entry  to  have  been  in  tlie  office 
of  "the  clerk  of  this  court,"  even 
though  the  county  is  indicated  in  the 
title.  Tudor  v.  Ebner,  109  App.  Div. 
521,  96  N.  Y.  Supp.  392,  following 
Livingston  i:  N.  Y.  El.  R.  Co.,  00 
Hun,  473,  15  N.  Y.  Supp.  191.  Al- 
though Code  Civ.  Pro.,  §  1355,  requires 
that  the  Appellate  Division  order  be 


entered  iri  the  office  of  its  clerk,  and 
a  copy  filed  with  the  county  clerk,  a 
notice  is  sufficient  whicli  states  that 
the  order  was  "  entered  in  the  office 
of  the  clerk  of  the  county  of  ." 

Guar.  Tr.  Co.  v.  Phila.,  etc.,  R.  Co., 
160  N.  Y.  1. 

65  Omission  held  fatal.  Kelly  v. 
Sheehan,  76  N.  Y.  325. 

66  See  note  60,  supra.  An  admis- 
sion of  "  due  and  timely  service  of 
judgment  and  notice  of  its  entry " 
waives  defects  in  the  notice.  Mohr  v. 
Dorsehel,  2  N.  Y.  Supp.  33,  15  Civ. 
Pro.  22;  Tudor  v.  Ebner,  109  App. 
Div.  521,  93  N.  Y.  Supp.  392. 
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AUTICLE  X. 

Vacating  on  Opening  Judgment.®^ 
FOEMS. 


2038.  Affidavit    to    move    to    vacate 

judgment,  etc. 

2039.  Notice  of  motion    (or  order  to 

show  cause)  upon  application 
to  vacate  judgment. 

2040.  Leave  to  heir,  executor,  etc.,  to 

move  against  final  judgment, 
etc. 

2041.  Affidavit  to  move  for  leave  to 

defend,    after     judgment    on 
service  by  publication. 

2042. to   set   aside   judgment 

against  infant,  etc. 


2043.  Notice  of  motion    (or  order  to 

show  cause)  to  open  default, 
etc. 

2044.  Order  thereon. 

2045-2056.  Statements  suitable  to  in- 
sert in  foregoing  Form. 

2057.  Order    vacating    judgment    of 

divorce,  etc. 

2058.  — setting    aside    judgment    at 

the  instance  of  a  subsequent 
bona  fide  purchaser  or  mort- 
gagee. 


FORM  No.  2038. 
AflSdavit  to  move  to  vacate  judgment  because  of  non-service  of  suminons.M 
l^Title  of  court  and  action.^ 
[Venue.'] 

A.  C,  being  duly  sworn,  says: 

I.  That  she   is   one   of  the  defendants   in  the   above-entitled 
action,  and  the  wife  of  her  co-defendant,  J.  E.  C. 


67  A  motion  to  vacate  a  judgment  is 
a  motion  in  the  action,  and  not  a 
special  proceeding.  Riley  v.  Ryan,  45 
Misc..  151,  91  N.  Y.  Supp.  952  (re- 
versed on  another  point,  103  App.  Div. 
176). 

The  power  of  the  court  to  relieve 
from  judgments  taken  through  "  mis- 
take, inadvertence,  surprise  or  ex- 
cusable neglect,"  is  not  limited  by 
section  724;  but  in  the  exercise  of  its 
control  over  its  judgments  it  may 
open  them  upon  the  application  of 
anyone  for  sufficient  reason  and  upon 
clear  proof,  in  the  furtherance  of  jus- 
tice. Its  power  to  do  so  does  not 
depend  upon  any  statute,  but  is  in- 
herent, and  it  is  not  controlled  by  the 
time  limitation  of  one  year  fixed 
by  the  statute.  Ladd  v.  Stevenson, 
112  N.  Y.  332;  Eichner  v.  Met.  St.  R. 
Co.,  114  App.  Div.  247;  Weston  v. 
Cit.  Nat.  Bank,  88  Apo.  Div.  330,  84 
N.  Y.  Supp.  743 ;  McCloud  v.  Meehan, 
30  Misc.  67,  62  N.  Y.  Supp.  852.  See, 
also,  notes  to  Form  2043. 


In  Carlisle  v.  Barnes,  102  App.  Div. 
582,  92  N.  Y.  Supp.  924,  the  court 
considered  the  proceedings  upon  the 
trial,  upon  a  motion  made  to  relieve 
from  a,  judgment  upon  a  verdict,  and 
determined  that  no  excusable  neglect 
was  shown.  But  the  more  regular 
practice  in  reviewing  the  proceedings 
at  the  trial  is  by  appeal. 

The  negligence,  ignorance  or  fraud 
of  the  attorney  for  the  defeated  party 
may  be  made  the  ground  of  relief 
from  the  judgment  by  motion  in  the 
action,  but  cannot  uphold  an  inde- 
pendent action  to  vacate  the  judgment 
unless  collusion  between  the  attorney 
and  the  adversary  be  also  shown. 
Reich  V.  Cochran,  105  App.  Div.  542, 
94  N.  Y.  Supp.  404 ;  Gideon  v.  Dwyer, 
17  Misc.  233,  40  N.  Y.  Supp.  1053; 
aff'd,  7  App.  Div.  608. 

68  Sustained  by  White  v.  Coulter, 
59  N.  Y.  629.  Three  corroborating 
affidavits  were  annexed,  one  of  them 
being  made  by  the  process  server. 

A  motion  to  vacate  because  of  non- 
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II.  That  she  has  been  infonned  that  one  C.  E.  B.  heretofore, 
and  on  the  day  of  ,  19  ,  made  an  affidavit  in  the 
above  action,  in  which  he,  among  other  things,  stated  that  on  the 
said  day  of  ,  19  ,  he  served  a  copy  of  the  summons 
in  the  above  action,  together  with  a  notice  of  the  object  of  the 
action,  on  this  defendant,  at  ,  in  the  county  of 
aforesaid.  That  judgment  against  deponent  in  this  action  was 
entered  on  the              day  of                  ,  19     ,  on  said  affidavit. 

III.  Deponent  further  says,  that  said  affidavit  of  0.  E.  B.,  so 
far  as  it  affects  this  deponent,  is  false  and  untrue  in  each  and 
every  particular;  that  no  summons  or  any  other  paper,  nor  any 
process  of  whatsoever  kind  or  description  in  the  above  action, 
was  ever  served  on  this  deponent  by  said  B.,  or  by  any  other 
person  or  persons  whomsoever. 

IV.  That  since  the  entry  of  the  judgment  in  the  above  action, 
this  deponent  has  been  informed  and  verily  believes  that  the 
said  summons  and  notice  of  object  of  action  was  served  upon  a 
servant  in  the  employ  of  this  deponent,  instead  of  being  served 
upon  this  deponent  herself. 

[Jurat.']  [Signature.'] 

FORM  No.  2039. 

Notice  of  motion    (or   order   to   show   cause)    upon   application   to  vacate 

judgment. 

[As  in  Forms  815,  p.  1171,  or  818,  p.  1173,  of  this  volume, 
stating  as  relief  sought:]  vacating  and  setting  aside  the  judgment 
entered  ierein  on  the         day  of  ?  19    ,  [if  on  the  ground  of 

irregularity,  state  it  particularly^^  that  the  execution  issued 
Thereon  to  the  sheriff  of  the  county  of  be  also  vacated 

and  any  property  taken  thereunder  be  restored  to  defendant  [etc., 
and  for  such  other  relief  —  askiiig  costs  if  the  judgment  was 
entered  improperly.] 

serriee  of  summons  is  not  based  upon  vice  of  his  answer  by  mail,  a  judg- 

an  irregularity,  but  is  aimed  at  the  ment  entered  upon  the  ground  of  his 

validity  of  the  judgment,  and  may  be  failure    to    plead    should    be    opened 

at  any  time.     Meurer  v.  Berlin,  without  terms.     Auto  Lighter  Co.  v. 


80  App.  Div.  294,  80  N.  Y.  Supp.  240.  Wicks,  114  App.  Div.  110. 

In  case  of  a  justice's  or  municipal  69  Failure  to  include  in  the  judg- 

eourt  judgment,  the  question  may  also  ment-roll     the     papers     required     by 

be  presented  upon  an  appeal.     Mears  statute  is  an  irregularity.     Gerity  v. 

I'.  No.   Am.   Brewing   Co.,    113   App.  Seeger,  etc.,  Co.,  163  N.  Y.  119.    If  no 

Div.  41.  proper   decision,   directing  judgment, 

If  defendant   swears,  without   con-  is  made  by  the  court,  after  trial  with- 

tradiction,  to  having  made  due   ser-  out   a   jury,   a   vacatur  of   judgment 
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FORM  No.  2040. 

Leave  to  heii,  executor,  etc.,  to  move  against  a  final  judgment  for  error  in 

fact.7o 

[For  proper  allegations  as  to  death  or  disability  of  party,  see 
Forms  in  Chapter  XI.    For  order,  see  p.  2084.] 


FORM  No.  2041. 

Affidavit  to  move  for  leave  to  defend,  after  judgment,  on  service  by 

publication.Ti 

[Title  of  court  and  action.} 

[Venue.] 

H.  B.,  being  duly  sworn,  says : 

I.  That  he  is  the  defendant  in  the  above-entitled  action. 

II.  That  he  never  was  served  with  any  papers  in  this  action  at 
the  commencement  thereof,  nor  at  any  time  since. 

III.  That  he  first  learned  of  the  existence  of  the  action  on  the 
day  of  ,  19     ,  before  which  time  judgment  had  been 

entered  against  this  defendant  for  [state  character]  and  imme- 
diately thereupon  he  consulted  counsel  as  to  the  best  manner  of 
making  defense  therein  [or  otherwise  state  in,  what  mode  the 
proceedings  were  first  brought  to  his  notice,  and  his  prompt  action 
Ihereon],  and  deponent  has  prepared  for  service  the  annexed  and 
iluly  verified  answer. 

IV.  That  all  the  allegations  in  the  complaint  with  reference 
to  [acts  of  adultery]  by  deponent  are  untrue;  and  that  had 
deponent  been  advised  of  said  action,  he  would  at  once  have  taken 
steps  to  defend  it 

[In  divorce,  may  add  as  bearing  on  alimony:]  Y.  That  de- 
ponent has  no  means  or  property  whatever,  either  real  or  personal, 
and  is  not  in  any  business ;  but  on  the  contrary,  in  consequence  of 
the  acts  of  plaintiff,  deponent  has  expended  upon  her  and  for  her 

may  be  had  upon  motion.     Dobbs  v.  swer  annexed.     See  Johnson  v.  Lind- 

Brinkerhoff,  98  App.  Div.  258,  90  N.  Y.  say,  14  Cent.  Law  Jour.  393;  Merriam 

Supp.  480.  V.  Gordon,  22  N.  W.  Rep.  563;  Pope 

70  N.  Y.  Code  Civ.  Pro.,  §  785.  v.  Pollock,  15  Wkly.  Law  Bui.  347. 

11  From  Brown  v.  Brown,  58  N.  Y.  For    the   New   York   statutes,   see 

609,    modified   by   alleging   ignorance  N.  Y.  Code  Civ.  Pro.,  §  445 ;  Duch6  «. 

of  the  action  till  after  judgment;  see  Voisin,  18  Abb.  N.  C.  358. 
2  Hun,  677;  and  by  referring  to  an- 
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all  the  means  and  property  he  had ;  and  deponent  is  now  living 
with  and  dependent  upon  his  relatives  for  support. 

[Annex  proposed  answer,  and  if  not  duly  verified  according  to 
§  524,  or  privileged  (see  21  Ahh.  N.  C,  211),  allege  positively 
in  the  affidavit  its  truth J^^ 

{Jurat.l  [Signature.] 

FORM  No.  2042. 

AfSdavit  to  move  to  set  aside  judgment  against  infant  without  appointment 
of  guardian  ad  litem.T3 

W.  W.  0.,  being  duly  sworn,  says: 

I.  That  he  is  plaintiff  [or,  defendant  —  or,  one  of  the  defend- 
ants] herein. 

II.  That  this  action  was  duly  commenced  on  or  about  , 

19  ,  C.  P.  S.,  Esq.,  appearing  as  attorney  for  plaintiff. 

III.  That  the  action  was  brought  [state  nature,  as  thus:']  on 
a  promissory  note  alleged  to  have  been  made  by  the  defendants 
as  copartners. 

IV.  That  on  ,  19  ,  judgment  for  $  was  entered 
[by  default]  in  the  office  of  the  clerk  of  this  court  against  said 
defendants.  * 

V.  That  deponent  was  bom  on  the  day  of  ,  19  , 
and  at  the  times  aforesaid,  and  up  to  ,  19  ,  this  defendant 
was  an  infant,  and  no  guardian  ad  litem  was  appointed  or  ap- 
peared in  said  action  for  him. 

[VI.  That  deponent  has  fully  and  fairly  stated  the  case  to 
J.  S.,  Esq.,  his  counsel,  who  resides  at  l^o.         ,  street,  in 

the  city  of  ,  and  that  he  has  a  good  and  substantial  defense 

'2  It  the  motion  is  made  within  the  The   motion   may  be   made   within 

time  limited  by  Code  Civ.  Pro.,  §  445,  two   years    from   entry   of   judgment 

it  is  not  necessary  to  show  any  irregu-  ( or   within   one  year   after  reaching 

larity  or  defect  in  the  plaintiff's  pro-  majority  if  the  two  years   have  ex- 

ceedings.    Marvin  i?.  Brandy,  56  Hun,  pired),   since  this   is   not  an   irregu- 

242,  9  N.  Y.  Supp.  593.  larity  merely,  but  an  "  error  of  fact 

73  Upon  the  allegations  of  this  afH-  not  arising  upon  the  trial."     Byrnes 

davit  it  was  held  error  to  refuse  to  v.  Byrnes,  supra. 

vacate  the  judgment,  in  Peck  v.  Coler,  If  the  motion  is  made  in  time,  there 

20  Hun,    534;     and    see    Byrnes    v.  is  nothing  for  the  court  to  do  but  to 
Byrnes,  109  App.  Div.  535,  96  N.  Y.  grant  it.     Id. 

Supp.  306;   McMurray  v.  MeMurray, 
9  Abb.  Pr.   (N.  S.)   315,  323. 
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on  the  merits  to  the  action,  as  he  is  advised  by  said  counsel,  after 
such  statement,  and  verily  believes.]^* 

[Jurat.']  [Signature.'] 

rORM  Wo.  2043. 

Notice  of  motion   (or  order  to    show  causers)  to  open  default,  inquest  or 

dismissal.75a 

[Move   the   court;  see  Forms  815,   818,  pp.   1171,   1173,  of 
this  volume,  ashing  an  order:]    directing  that  the  default   [or, 
inquest ^ — or,  dismissal  of  complaint]^®  taken  herein  on  the 
day  of  ,  19     ,  be  opened  [and  the  judgment  thereon,  if 


74  An  oath  to  merits  is  never  essen- 
tial when  (as  in  above  case)  the  de- 
fendant is  entitled  to  the  vacatur  as 
matter  of  right.  Am.  Audit  Co.  v. 
Indust.  Fed.,  84  App.  Div.  304,  82 
N.  Y.  Supp.  642.  Or  where  the  an- 
swer is  verified,  and  includes  affirma- 
tive defenses.  See,  also,  note  79  to 
next  Form. 

T5  If  an  order  to  show  cause  is 
granted  by  the  court  or  a  judge 
thereof,  direction  as  to  mode  of  serv- 
ing a  person  who  cannot  be  found 
may  be  inserted.  N.  Y.  Code  Civ. 
Pro.,  §  1289. 

As  to  the  necessity  of  personal 
service  and  on  whom,  and  the  mode 
of  making  it,  see  §§  1286-1289. 

If  the  judgment  has  been  assigned, 
give  notice  to  the  assignee,  if  known. 
Robinson  v.  Am.  Chem.  Co.,  9  Civ. 
Pro.  Rep.   (Browne)  78. 

On  moving  to  open  a  judgment 
which  established  the  title  to  real 
property,  if  it  be  desired  to  prevent 
the  successful  party  in  the  judgment 
from  conveying  meanwhile,  file  the 
motion  papers,  and  give  personal  no- 
tice to  the  party  having  apparent 
power  to  convey,  so  as  to  be  able  to 
invoke  the  doctrine  of  lis  pendens. 

See  Scudder  v.  Sargent,  15  Nebr. 
102. 

7Ba  If  judgment  has  been  entered, 
observe  that  the  statute  prescribes  a 
limit  of  one  year,  from  the  filing  of 
the  roll  on  final  judgment,  in  which 
to  move  for  irregularity.  Cook  v. 
Diekerson,  1  Duer,  679;  N.  Y.  Code 
Civ.  Pro.,  §  1282.  But  see  note  67  at 
beginning  of  this  article,  p.  2042. 

And  one  year  from  notice  of  judg- 
ment, as  the  limit  for  moving  for  re- 
lief in  case  of  mistake,  inadvertence, 
surprise,  or  excusable  neglect.    §  724 ; 


Jex  V.  Jacob,  7  Abb.  N.  C.  452,  460. 
Two  years,  if  the  notice  of  judgment 
is  given  by  mail.  Atkinson  v.  Abra- 
ham, 78  App.  Div.  498,  79  N.  Y.  Supp. 
680. 

"Laches  may  result  in  denial  of  a 
motion  made- within  that  time.  Or- 
leans County  Nat.  Bank  v.  Spencer, 
19  Hun,  569. 

And  the  statute  prescribes  two 
years  as  the  limit  for  a  motion 
founded  on  error  in  fact  not  arising 
on  the  trial.  N.  Y.  Code  Civ.  Pro., 
§  1292. 

But  these  restrictions  do  not  take 
away  the  equitable  control  of  the 
court  over  its  own  judgments.  See 
note  67  at  beginning  of  this  article, 
p.  2042;  Brown  v.  Brown,  58  N.  Y.  609; 
s.  P.,  78  N.  Y.  362;  Kiefer  v.  Grand 
Trunk  Ry.  Co.,  8  N.  Y.  Supp.  230,  28 
St.  Rep.  478;  appeal  dismissed,  121 
N.  Y.  712. 

If  there  has  been  delay  in  moving, 
the  affidavit  should  disclose  any  ex- 
cuse that  may  exist.  Wygant  v. 
Brown,  7  N.  Y.  Supp.  490.  See  Mar- 
vin V.  Brandy,  56  Hun,  242,  9  N.  Y. 
Supp.  593. 

76  The  affidavit  upon  the  applica- 
tion to  open  a  calendar  default  should 
show  excuse  therefor,  and  is  not  to 
be  opened  as  a  matter  of  course,  on 
terms.  Iron  Clad  Mfg.  Co.  v.  SteflFen, 
114  App.  Div.  792.  And  if  upon 
affidavits  showing  the  same  grounds, 
the  justice  at  Trial  Term  has  refused 
an  adjournment,  an  appeal  should  be 
taken  from  his  order,  rather  than  a 
motion  made  at  Special  Term  to  open 
the  default.  Herbert  Land  Co.  v.  Lo- 
renzen,  113  App.  Div.  802.  Compare, 
contra,  Marchesini  v.  Seaccianoce,  110 
App.  Div.  130. 
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entered,  and  all  proceedings  founded  thereon  —  or  if  needed,  all 
subsequent  proceedings  on  the  part  of  in  this  action], 

be  vacated  and  set  aside  [as  to  the  defendant  Y.  Z.] 

[If  leave  to  plead  or  amend  is  asked,  may  add:^  and  the  said 
defendant  be  permitted  to  serve,  as  an  answer  to  the  complaint 
herein,  the  answer  [or,  amended  — or,  supplemental  answer] 
annexed  to  said  affidavit,  with  the  same  effect  in  every  respect  as 
if  said  defendant  had  served  the  same  within  the  time  allowed 
by  law." 

[//  cause  is  in  readiness  for  tnal,  may  substitute  for  last 
clause:'}  and  that. the  cause  be  restored  to  the  calendar. 

[//  restitution  is  asked,  add:}  And  that  the  property  taken 
and  moneys  levied  on  thereunder  be  restored  to  the  defendant. 

[If  on  the  ground  of  irregularity,  add:}  with  costs,  upon  the 
grounds  among  others  that  said  default  [or,  -  inquest]  was 
irregularly  taken  in  this;   [specifying  each  irregularity''^}. 

[If  not  on  grounds  of  irregularity,  nor  as  matter  of  right, 
substitute  for  last  clause:}  upon  such  terms  as  may  be  just  [in 
either  case  add:  and  for  such  other  —  etc.}"^^ 

[If  stay  of  proceedings  is  desired,  add,  in  order  to  show  cause:} 

And  meantime  and  until  the  hearing  and  determination  of  this 

application,  and  the  entry  of  an  order  thereon,  let  all  proceedings 

on  the  part  of  the  plaintiff  [and  of  the  sheriff  of  the  county  of 

under  said  execution]  be  stayed. 

FORM  No.  2044. 
Order  granting  or  denying  motion  to  open  default,  inquest,  etc.so 

[Title  {court  order)  and  recitals;  see  Form  820,  p.  1174.] 

Ordered,  that  the  said  motion  be  and  the  same  is  hereby 
in  all  respects  denied,  with  dollars  costs   [or,  be  and  the 

'7  The  motion  will  be  denied  if  the  T9  It  is  not  necessary  that  a  party, 

proposed   pleading   is   not   submitted.  moving    to   open    default   after    issue 

Schumpp   V.    Inter.    St.    Ry.    Co.,    81  joined,  and  showing  a  meritorious  ex- 

App.  Div.  576,  81   N.  Y.   Supp.   366.  euse   for  default,  annex  affidavits   in 

If  defendant  shows  that  he  has  made  corroboration  of  the  allegations  of  his 

due  service  by  mail,  the  default  should  pleading.     Kilts   r.  Neahr,   101  App. 

be    opened    without    terms.       Auto.  Div.  317,  91  N.  Y.  Supp.  945. 

Lighter  Co.  v.  Wicks,  114  App.  Div.  But  the  affidavit  must  show  a  rea- 

110.  sonable  excuse   for  the   default    (see 

™ Notice    of    motion,    or    order    to  note  76,  supra),  and   (unless  a  mer- 

show  cause,  must,  under  the  New  York  itorioua  defense  is  set  up  in  a  verified 

rale,  specify   the    irregularity   relied  answer)    an  affidavit  of  merits  must 

on.     §   1282;    Lewis   v.   Graham,    16  be    submitted.      Clevs    v.    Peper,    112 

Abb.  Pr.  126.  App.  Div.  430,  98  N.  Y.  Supp.  404. 

For  other  authorities,  see  p.  122  of  so  The  Special  Terra  may  properly 

Vol.  I.  open  a  default,  notwithstanding  upon 
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same  is  hereby  granted,  and  the  said  judgment  —  describing  it  — 
is  hereby  set  aside,  *  —  or,  and  the  default  —  or,  inquest  — 
opened, —  and  the  judgment  entered  thereon  on  the  day  of 

,  19  ,  and  all  proceedings  founded  thereon,  are  vacated 
—  as  to  the  defendant  Y.  Z.,  naming  which,  if  not  all  the  defend- 
ants,—  and  said  defendant  let  in  to  defend  the  action  —  or,  to 
serve  his  proposed  answer  herein.  For  other  clauses,  see  Forms 
2045-2052  (below)']. 

[If  terms  are  imposed,  add:]  This  order  is  made  upon  condi- 
tion that  \_stating  it  as  in  Forms  2051—2055   (below),  and  add: 

Oedeeed  fuethee,  that  in  default  of  compliance  with  any  of  the 
terms  of  this  order,  the  defendant's  motion  be  denied,  with  ten 
dollars  costs  to  plaintiff]. 

Enter:   [signature  of  judge  by  initials  of  name  and  title.] 

Fobms  Nos.  2045-2056.—  STATEMENTS  SUITABLE  TO  BE  INSERTED  IN 
FOREGOING  FORM. 

FORM  No.  2045. 
Vacating  judgment  for  irregular  taxation  of  costa.si 

That  the  bill  of  costs  filed  in  the  judgment-roll  herein,  on  , 

19  ,  be  stricken  from  the  roll,  and  the  judgment  for  the  costs 
thus  irregularly  taxed  and  irregularly  entered  in  the  judgment- 
roll,  be  vacated  and  set  aside,  with  dollars  costs,  without 
prejudice  to  a  regular  application  to  tax  the  costs  of  the  action, 
and  to  enter  a  judgment  for  the  amount  of  the  costs  upon  such 
retaxation. 

FORM  No.  2046. 
If  mode  of  trial  is  to  be  changed, 

[^State  it,  as  thus:]  That  the  order  of  reference  herein  be  set 
aside,  and  the  issues  joined  herein  be  tried  by  a  jury. 

FORM  No.  2047. 
Allowing  specific  additional  proofs  only.sa 

That  the  report  herein  be  sent  back  to  the  referee  for  the  pur- 
pose [only]  of  allowing  defendant  to  put  in  his  exhibits  and 
records. 

the   same   facts   the  Trial  Term   had  was  in  the  discretion  of  the  court,  in 

refused  to  allow  an   adjournment  of  an  action   founded  on  the  judgment 

the  trial.     Marchesini  v.  Seaccianoce,  hereby  opened,  to  refuse  to  allow  a 

110  App.  Div.   130;     Contra,  Herbert  supplemental    answer    to   be    put   in 

Land  Co.  v.  Lorenzen,  113  App.  Div.  pleading  this  as  a  vacatur.      Citing 

802.  Holyoke  v.  Adams,  59  N.  Y.  233,  237; 

81  In  Wakefield  v.  Am.  Surety  Co.  Wilson  v.  Palmer,  75  id.  250. 

(MS.),  it  was  held  by  the  N.  Y.  Com-  82  From  Stephens  v.  Fox,  83  _N.  Y. 

mon  Pleas  at  General  Term,  that  it  313,  where  it  was  held,  even  without 
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FORM  No.  2048. 
For  restitution. 

That  plaintiff  make  restitution  to  defendant  of  the  amount 
collected  by  execution  upon  said  judgment,  with  interest  thereon 
from_  the         day  of  ,19     [to  be  ascertained  and  de- 

termined by  E.  r.,  Esq.,  of  ,  who  is  hereby  appointed  a 

referee  for  that  purpose]. 

FORM  No.  2049. 

That  judgment  stand  as  security. 

But  said  judgment  [and  the  execution  issued  thereon,  and  the 
levy  thereunder]  to  stand  as  security  until  the  final  determination 
of  the  action.** 

FORM  No.  2050. 
Opening  default  without  staying  collection  of  judgment. 

That  the  judgment  and  levy  in  this  action  stand  as  security, 
and  that  plaintiff  have  leave  to  secure  the  amount  of  the  judg- 
ment by  any  proceedings  to  enforce  its  collection;  and  that  the 
defendants  have  leave  to  serve  their  answer  within  [five]  days 
upon  payment  of  costs  of  this  motion,  and  stipulating, 

if  the  plaintiff  so  elect,  to  refer  the  issues  to  a  referee,  to  be 
agreed  on,  or  in  case  they  cannot  agree,  to  be  named  by  the 
court;  the  trial  to  proceed  on  days'  notice  from  either 

party.  When  a  trial  has  been  had  and  a  judgment  obtained,  the 
defendants  may,  if  the  judgment  shall  be  in  their  favor,  apply  to 
the  court  for  further  relief. 

FORM  No.  2051. 
Leave  to  plaintiff  to  amend  or  discontinue. 

That  in  case  the  defendant  shall  serve  an  answer  herein  and 
set  up  as  a  defense  to  this  action  the  [counterclaim  mentioned  in 
his  affidavit],  then  the  plaintiff  may  have  leave  to  amend  the 
aummons  and  complaint  as  he  may  be  advised  [or,  to  discontinue 
nis  action  without  costs  —  or,  upon  payment  of  costs] . 

the  word  "  only,"  that  on  the  rehear-  tice  stated  in  note  in  25  Abb.  N.  C. 

ing  in  pursuance  of  this  order,  oral  53.      Even  if  defendant  is  successful 

evidence  of  a  new  defense,  offered  by  at  the  succeeding  trial,  the  first  jvidg- 

(lefendant  to  sustain  a  counterclaim,  ment  should  not  be  cancelled  pending 

Was  properly  excluded.  an  appeal  by  plaintiff  from  the  second 

85  As  to  allowing  judgment  to  stand  judgment.     Fuller  Buggy  Co.  v.  Cud- 

as  security  and  its  effect,  see  the  prac-  ney,  50  Misc.  49. 
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FORM  No.  2052. 
Condition  of  consent  to  reference. 

That  the  defendant  serve  his  answer  on  plaintiffs  attorneys 
within  days  of  the  service  [or,  date]  of  this  order  {or,  that 

the  proposed  answer  stand  as  the  answer  of  the  defendant  herein] ; 
and  that  defendant  stipulate  within  days  of  the  service  [or, 

date]  of  this  order  to  refer  the  issues  herein  to  J.  K.,  Esq.,  to 
hear  and  determine  the  same ;  and  that  defendant  receive 
days'  notice  of  trial  for  any  day  after  the  day  of  next. 

FORM  No.  2053. 
Consent  to  reference,  and  security  for  fees. 

And  that  the  said  action,  and  all  the  issues  therein  be,  and 
they  hereby  are,  referred  to  R.  F.,  Esq.,  as  referee,  to  hear  and 
determine  the  same,  and  that  defendant  accept,  and  the  referee 
proceed  on,  days'  notice  of  hearing,  after  issue  joined,  and 

that  defendant  execute  and  deliver  to  the  plaintiff,  at  the  time  of 
serving  his  answer,  a  bond,  with  good  and  sufficient  surety,  to  be 
approved  by  the  court,  in  the  penalty  of  dollars,  condi- 

tioned for  the  payment  by  defendant  of  the  referee's  fees  in  said 
reference  in  case  judgment  be  rendered  in  plaintiffs  favor. 

FORM  No.  2054. 
Payment  of  specified  costs. 

That  +he  defendant  pay  to  the  plaintiff,  within  ten  days  after 
service  of  a  copy  of  this  order  and  notice  of  its  entry,  a  trial  fee 
of  thirty  dollars,  a  term  fee  of  ten  dollars,  ten  dollars  for  opposing 
the  motion,  and  all  the  disbursements  the  plaintiff  incurred  in 
taking  the  inquest  and  entering  judgment.^ 

FORM  No.  2055. 
Security  for  anticipated  judgment.8S 

On  defendants  giving  a  bond  to  plaintiff  within  [twenty]  days 
from  the  entry  of  this  order,  with  two  sufficient  sureties,  to  be 
approved  by  the  court,  and  to  justify  as  provided  by  law  in  under- 
takings on  appeal,  said  bond  to  be  in  the  sum  of  dollars, 
conditioned  for  the  payment  of  any  judgment  which  the  plaintiff 
may  eventually  recover  against  the  defendants  or  either  of  them. 

8*  As  to  proper  terms,  see  Siegel  v.  85  See   Bricker  ■;;.  Train,  86  N.  Y. 

Frankel,    93    N.   Y.    Supp.    533 ;    Mc-  Supp.  292 ;  Glickman  v.  Loew,  29  App. 

Ewen  V.   Dimond,  81  App.  Div.   626,  Div.  479,  51  N.  Y.  Supp.  1078.    The 

81  N.  Y.  Supp.  365;  Goodness  ■;;.  Met.  undertaking  covers  a  judgment  on  ap- 

St.  Ry.  Co.,  49  App.  Div.  76,  63  N.  Y.  peal.     Caponigni  v.  Cooper,  70  App. 

Supp.  476;  Hyman  v.  London.  Assur.  Div.  124,  74  N.  Y.  Supp.  1116. 
Corp.,  60  N.  Y.  Supp.  355. 
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FORM  No.  3056. 
Consent  that  action  shall  not  abate. 

On  defendant's  making  and  filing  herein  within  [ten]  days 
after  entry  of  this  order,  a  stipulation  that  this  action  shall  not 
abate  by  the  death  of  either  party  thereto.*® 

FORM  No.  2057. 
Older  vacating  judgment  of  divorce,  and  allowing  defendant  to  defend.87 

[Title  (court  order)  and  recitals;  see  Form  820,  p.  1174:.] 

Oedeeed,  that  the  judgment  heretofore  entered  in  this  action 
be,  and  the  same  hereby  is  in  all  respects  vacated  and  set  aside, 
and  the  defendant  is  allowed  to  come  in  and  serve  his  answer,  and 
defend  the  said  action  as  he  may  be  advised,  upon  the  terms 
following  [and  upon  payment  to  plaintiff's  attorney  of  the  costs 
of  this  action  to  this  time,  and  ] . 

[May  annex  a^  conditions,  the  plaintiff  consenting ;]  It  is  hereby 
referred  to  J.  W.  S.,  Esq.,  as  sole  referee,  to  take  proof  of  the 
allegations  in  the  complaint  and  answer,  and  report  the  same  to 
this  court,  with  his  opinion  thereon,  the  testimony  heretofore 
taken  to  stand  as  testimony  in  the  cause,  and  the  reference  to  pro- 
ceed upon  two  days'  notice  to  the  defendant. 

The  defendant  may  cross-examine  the  witnesses  heretofore 
examined  by  the  plaintiff,  or  any  or  either  of  them,  before  the 
referee  herein  named,  and  if  necessary,  defendant  may  apply  for 
a  commission  to  examine  such  as  may  be  absent  from  this  State  — 
or  other  conditions  as  to  trial;  see  Forms  2051—2056.] 

Enter:  [signature  of  judge  hy  initials  of  name  and  title.l 

FORM  No.  2058. 

Older  setting  aside  judgment  at  the  instance  of  a  subsequent  bona  fide  pur- 
chaser or  mortgagee.88 

[Tide  {court  order)  and  recitals;  see  Form  820,  p.  1174.J 

Oedeeed,  that  the  judgment  [confessed  by  Y.  Z.  in  favor  of 
A.  B.,  and  entered  on  the  day  of  ,  19     ]  be  and  the 

same  is  hereby  vacated  and  set  aside  as  to  the  said  M.  ~E.  [the 
moving  party],  and  as  to  the  real  estate  hereinafter  described, 

86  See  Cox  v.  N.  Y.  C.  &  H.  R.  R.  449,  82  N.  Y.  Supp.  444.    But  defend- 

Co.,  63  N.  Y.  414;  Sweet  v.  Met.  St.  ant  must  show  merits,  and  annex  pro- 

%•  Co.,  18  Misc.  355,  41  N.  Y.  Supp.  posed  answer.     Maguire   v.  Maguire, 

■M9.  75  App.  Div.  534,  78  N.  Y.  Supp.  312. 

S'A  liberal  rule  should  be  applied  88  Sustained  by  Kendall  v.  Hodgins, 

in  opening  defaults  in  divorce.     Hen-  1  Bosw.  659,  7  Abb.  Pr.  309. 
derson  v.   Henderson,    83    App.   Div. 
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and  that  the  execution  issued  on  said  judgment,  and  all  proceed- 
ings had  under  it,  be  set  aside  so  far  as  they  relate  to  or  affect 
the  said  real  estate,  and  that  the  said  real  estate  is  hereby  made 
and  declared  to  be  freed  and  discharged  of  and  from  the  apparent 
lien  of  said  judgment,  and  of  and  from  any  and  every  and  all 
proceedings  whatsoever,  under  and  by  virtue  of  the  same.  The 
premises  above  referred  to  are  bounded  and  described  as  follows: 
[description.] 
Enter:  [signature  of  judge  hy  initials  of  name  and  title.] 
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ARTICLE  XI. 
FuBTHEK  Directions, 

FORMS. 

2059.  Order   on   petition   for    further      to   determine  mode  of  carrying  into 

directions.  effect  a  judgment  for  specific  relief, 

2060.  Notice  of  motion  for  reference      etc. 

FORM  No.  2059. 
Order  on  petition  for  further  directions.89 

At  a  Special  Term  [etc.,  as  in 
Form  820,  p.  1174]. 
[Title  of  action.] 

This  cause  coming  on  regularly  to  be  heard  on  the  petition  of 
the   [plaintiff],   verified   the  day  of  ,    19     ,   for 

further  directions,  upon  the  foot  of  the  judgment  entered  herein 
on  the  day  of  ,  19     ,  upon  reading  and  filing  the 

said  petition  [and  designate  all  other  papers  relied  on;  and  if 
order  to  show  cause  was  taken  directing  mode  of  service,  mention 
it  and  the  proof  of  due  service  according  to  it,  and  recite  also  the 
fact  of  reference  had,  if  any,  report  and  exceptions  taken,  if  any, 
and  the  facts  established  to  the  satisfaction  of  the  court;  also 
appearances,  etc.,  if  any,  as  usual,  and  continue]  : 

It  is  ordered  and  adjudged  [that  said  exceptions  be  and  the 
same  are  hereby  overruled  and  said  report  be  confirmed,  and] 
that  [etc.,  as  in  a  judgment].  And  either  party  to  said  action 
or  to  this  proceeding,  and  their  successors  in  interest,  have  leave 
to  apply  further  on  the  foot  hereof  and  of  said  judgment  for 
further  directions. 

Enter:  [signature  of  judge  by  initials  of  name  and  title.] 

89  Apply  on  affidavit  or  petition,  the  vious  application  has  been  made,  and 
latter  being  more  usual  where  persons  take  an  order  to  show  cause,  direct- 
not  parties  to  the  record  are  con-  ing  mode  of  service.  See  Form  1126, 
ferned.  Serve  personally  on  those  and  20  Abb.  N.  C.  112. 
proceeded  against,  unless  they  are  rep-  The  right  to  apply  ordinarily  ap- 
resented  by  attorney  still  acting  for  pertains  only  to  the  method  of  carry- 
'liem  in  the  cause  after  judgment.  A  ing  out  the  judgment  as  already  made, 
voluntary  general  appearance  in  re-  and  cannot  comprehend  new  issues,  or 
sponse  to  the  petition  is  equivalent  to  substantial  alterations.  Duclos  v. 
service.  If  appearance  is  not  made,  Benner,  6  N.  Y.  Supp.  293,  25  St.  Rep. 
and  personal  service  within  the  State  413,  2  Silv.  Sup.  Ct.  31;  Parker  v. 
impracticable,  present  the  petition  to  Linden,  59  Hun,  359,  13  N.  Y.  Supp. 
the  court,  adding  affidavit  that  no  pre-  95. 
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FORM  No.  2060. 

Notice  of  motion  for  reference  to  determine  mode  of  carrying  into  effect  a 
judgment  for  specific  relief  (in  this  case,  3upport).90 

[Move  the  court;  see  Form  815  or  818,  pp.  1171  and  1173, /or 
an  order. -^  that  it  be  referred  to  some  suitable  person  to  [here  state 
object,  for  instance  thus'\  take  proofs  of  all  the  facts  and  circum- 
stances relating  to  or  affecting  the  right  of  the  defendant  W.  G. 
to  be  allowed  his  support  and  maintenance,  either  at  the  institu- 
tion of  the  defendant  [name'],  or  elsewhere,  as  he  may  select,  so 
far  as  the  same  has  not  already  been  adjudicated,  and  what  is  a 
proper  amount  to  be  paid  to  said  W.  G.,  if  any,  for  his  reasonable 
support  and  maintenance  under  the  judgment-roll  herein,  and 
under  the  will  of  the  testator,  since  the  death  of  the  testator, 
E.  L.  M.,  to  the  time  of  the  report  of  the  referee,  and  what  will 
be  a  reasonable  and  proper  amount  to  pay  to  said  W.  G.  for  his 
future  support  and  maintenance  under  said  judgment  and  under 
said  will  during  his  life,  if  he  shall  decide  to  reside  elsewhere 
than  In  said  institution,  and  that  said  referee  report  to  this 
court,  the  proofs  with  his  opinion  as  speedily  as  may  be,  or  for 
such  other  [e^c.]. 

90  On  a  reference  to  carry  into  effect      ered.      Story   v.   Livingston,   13  Pet. 
a  judgment,  objections  to  that  judg-       359,  365. 
ment  are  not  properly  to  be  consid- 
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ARTICLE  XII. 

Assignment,  Set-off,  Dischaege  and  Satisfaction. 

FORMS. 

2061.  Assignment  of  judgment.  20GS.  Order  thereon. 

2062.  Another  Form    (shorter),  with      2069.  Another    Form  —  by    perpetual 

reservation.  stay. 

2063.  Assignment  by  a  corporation.  2070.  Leave  to  plead  discharge  after 

2064.  Order  setting  ofiF  judgments.  judgment,  etc. 

2065.  Notice  of  motion    (or  order  to  2071.  Satisfaction  of  judgment. 

show     cause)     to     cancel     a  2072.  Another  Form — ^by  corporation, 

judgment   after   discharge   of  2073.  Acknowledgment  of  satisfaction 

debtor  in  banlcruptcy.  piece  by   member   of  firm  ot 

2066.  Affidavit  in  support  of  motion.  attorneys. 

2067.  Affidavit  in  opposition! 

FOEM  Wo.  2061. 
Assignment  of  judgment.91 

This  indentitke,  made  the  clay  of  ,  one 

thousand  nine  hundred  and  ,  between  J.  S.  H.,  party  of 

the  first  part,  and  C.  B.  M.,  party  of  the  second  part.     Wiieeeas 
the  said  party  of  the  first  part,  on  the  day  of  ,  in 

the  year  one  thousand  nine  hundred  and  ,  recovered  a  judg- 

ment in  the  [Supreme  Court,  in  the  County  of  I^[ew  York]  against 
G.  W.  B.,  for  the  sum  of  dollars : 

'Now,  this  indenture  WITNESSETH,  That  the  said  party  of  the 
first  part,  in  consideration  of  [one  dollar]  to  him  duly  paid,  hath 
sold,  and  by  these  presents  doth  assign,  transfer  and  set  over  unto 
the  said  party  of  the  second  part,  and  his  executors,  administrators 
[or  if  a  corporation  or  trustees:  successors]  and  assigns,  the  said 
judgment,  and  all  moneys  that  may  be  had  or  obtained  by  means 
thereof,  or  any  proceedings  to  be  had  thereupon  [and  the  cause 
of  action  whereon  the  same  was  recovered].®^ 

And  the  said  party  of  the  first  part  doth  hereby  constitute  and 
appoint  the  said  party  of  the  second  part,  and  his  executors, 
administrators  [or  if  a  corporation  or  trustees:  successors]  and 
assigns,  his  true  and  lawful  attorneys  irrevocable,  with  power  of 
substitution  and  revocation,  for  the  use,  and  at  the  proper  costs 

M  Sustained  in  Beers  v.  Hendrick-  vs^ith   notice.     N.  Y.   Code  Civ.  Pro., 

son,  45  N.  Y.  665.  §    1270.     Otherwise  at  common  law. 

A  written  assignment  duly  authen-  Boston  Co.  v.  Pless    (Col.,  1886),  10 

ticated  may  be  filed  and  noted  on  the  Pac.  Rep.   652. 

docket,  etc.,  so  as  to  charge  purchasers  92  See  N.  Y.  Code  Civ.  Pro.,  §  1912. 
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and  charges  of  the  said  party  of  the  second  part,  to  ask,  demand 
and  receive,  and  to  sue  out  executions,  and  take  all  lawful  ways 
for  the  recovery  of  the  money  due,  or  to  become  due,  on  the  said 
judgment;  and  on  payment,  to  acknowledge  satisfaction  or  dis- 
charge the  same;  and  attorneys  one  or  more  under  them,  for  the 
purpose  aforesaid,  to  make  and  substitute,  and  at  pleasure  to 
revoke;  hereby  ratifying  and  confirming  all  that  said  attorneys 
or  substitutes  shall  lawfully  do  in  the  premises.  And  the  said 
party  of  the  iirst  part  doth  covenant  that  there  is  now  due  on  the 
said  judgment  the  sum  of  dollars,®^  and  that  he  will  not 

collect  or  receive  the  same,  or  any  part  thereof,  nor  release  or 
discharge  the  said  judgment,  but  will  own  and  allow  all  lawful 
proceedings  thereon,  the  said  party  of  the  second  part  saving  the 
said  party  of  the  first  part  harmless  of  and  from  any  costs  and 
charges  in  the  premises. 

In  witness  wheeeof,  the  party  of  the  first  part  hath  here- 
unto set  his  hand  and  seal  the  day  and  year  first  above  written. 

[Signature  and  seal.] 
Sealed  and  delivered  in  presence   1 
of  [signature  of  witness] .  ) 

[Acknowledgment  or  proof,  see  Form  822.]^^* 


FORM  No.  2062. 
Another,  shoitei  Form,  9*  with  reservation.9ii 

[Title  of  court  and  action.] 

Judgment  recovered  and  perfected  in  county  clerk's 

office,  day  of  ?  19     ?  against  the  above  named 

for  the  sum  of  dollars. 

Debt,    $ 

Costs,  $ 

For  and  in  consideration  of  one  dollar  paid,  I,  [name  of  judg- 
ment creditor]  do  hereby  sell,  assign,  transfer  and  set  over  unto 
[naming  assignee]  all  my  right,  title  and  interest  in  and  under 
said  judgment   [and  the  cause  of  action  therefor],    [saving,  re- 

93  As  to  implied  warranty,  see  Fur-  93a  One  who  has  assigned  is  bound 

niss  V.  Ferguson,  15  N.  Y.  437,  34  id.  to    acknowledge.      N.    Y.    Code    Civ. 

485;    Glass   v.  Read,  2  Dana    (Ky.),  Pro.,  §  1262. 

168;    Ross  v.   Terry,   63   N.   Y.    613;  94  From    Booth    v.    Farmers',    etc., 

Otis  i:  CuUum,  92  U.  S.  447.  Bank,  50  N.  Y.  396. 

As  to  stipulating  as  to  priority,  see  9iS  Bostwick  v.  Scott,  40  Hun,  212. 
Winton's  Appeal,  111  Pa.  387,  3  Atl. 
Rep.  789,  5  id.  433. 
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serving  and  providing,  however,  that  this  assignment  shall  transfer 
no  right  or  claim  against  the  defendant  P.,  who  was  an  indorser 
upon  the  note  on  which  this  judgment  was  obtained,  nor  affect  his 
Uability  to  said  —  assignor^ . 

[Date.]  [Signature.'] 

[Acknowledgment.] 

FORM  No.  2063. 
Assignment  by  a  coiporation. 

[As  in  either  Form  above,  adding :] 

In  WITNESS  WHEREOF,  the  [naming  the '  corporation]  ha« 
caused  these  presents  to  be  signed  by  its  president  and  secretary, 
and  its  corporate  seal  to  be  attached,  this        day  of  ,  19     . 

[Corporate  seal.]  [Signatures  of],  President. 

,  Secretary. 

FORM  No.  2064. 
Order  setting  off  judgments.se 

[Title  (court  order)  and  recitals;  see  Forms  820  and  1362.] 

Oedeked,  that  the  judgment  recovered  by  A.  B.  against  Y.  Z., 
in  the  Court  for  dollars,  be  set-off  and  deducted 

[with  interest  thereon  to  the  date  of  this  order]   from  the  judg- 
ment recovered  by  Y.  Z.  against  A.  B.,  in  this  court  for 
dollars  [and  the  interest  due  thereon] ,  and  that  the  clerk  of  this 
court  make  the  proper  correction  on  the  docket  of  said  last-men- 
tioned judgment  by  reducing  said  judgment  to  dollars  [to 

9S  Notice  of  motion  or  order  to  show  to  protect  himself  from  by  the  set-off. 

cause  (which  will  be  founded  on  affi-  If  the  causes  are  in  the  same  court, 

davit)    may  be   adapted   from   Form  the  better  practice  is  to  entitle  the 

1361.  moving   papers    in   both.      Alcott   v. 

There  is  no  absolute  right  of  set-off.  Davison,  2  How.  Pr.  44  ( holding  this 

DeCamp  v.  Thomson,   159  N.  Y.  444.  essential,    without    sound    reason,    at 

It  will  not  be  ordered  during  pendency  least  so  far  as  concerns  a  case  where 

of  an  appeal,  upon  which  security  has  the  motion  papers,  besides  being  enti- 

been  given.    Id.    A  set-off  will  not  be  tied  in  the  cause  in  which  the  judg- 

ordered  which  will  destroy  the  attor-  ment   is   against   the   moving  party; 

ley's  lien.    Agric.  Ins.  Co.  v.  Smith,  also     identify     distinctly    the    other 

112  App.  Div.  840.  causes). 

A    motion     to     set-off     judgments  If  the  causes  are  in  different  courts, 

should  he  made  in  the  cause  in  which  there  is  no  objection  to  entitling  the 

the  judgment  is  against  the  moving  motion  papers  in  both,  if  the  body  of 

party  (Cooke  v.  Smith,  7  Hill,  186),  the  notice  states  in  which  court  the 

because  that  is  the  cause  in  which  he  motion  will  be  made.     But  in  either 

desires  relief;    and    the    rule    is   the  case  the  title  of  the  cause  in  which  the 

same,  though    the    judgments    be    in  judgment  is  against  the  moving  party 

different  courts  (id!.),  he  should  apply  had   better   precede   the   title   of   the 

to  the  court  whose  process  he  seeks  other. 
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bear  interest  from  this  date  —  and  that  said  A.  B.  pay  said  Y.  Z. 
ten  dollars  costs  of  this  motion],  and  that  said  Y.  Z.  have  execu- 
tion for  the  said  sums,  amounting  together  to  dollars. 

Enter:   [signature  of  judge  hy  initials  of  name  and  title,] 

FORM  No.  2065. 
Notice  of  motion  (or  order  to  show  cause)  to  cancel  a  judgment  after  dis- 
charge of  debtor  in  bankruptcy. 

[Move  ti,e  court,  see  Forms  815  and  818,  pp.  1171,  1173  (serv- 
ing party  or  his  attorney),  for  an  order;  see  next  Form.] 

FORM  No.  2066. 
Affidavit  upon  motion  to  cancel  judgment  against  a  discharged  bankrupt.^ 

[Title  of  court^^  and  cause  in  which  judgment  was  rendered.] 

[Venue.] 

O.  P.,  being  duly  sworn,  says  that  he  is  the  attorney  for  the 
defendant  in  the  above  entitled  action. 

That  judgment  %vas  duly  entered  in  this  action  on  the 
day  of  ,  19     ,  in  favor  of  the  plaintiff  and  against  the  de- 

fendant®^' for  the  sum  of  dollars.®*     That  the  cause  of  action 

upon  which  said  judgment  was  rendered  [as  appears  from  the 
judgment-roll  herewith  exhibited]  was  [here  state  character  of 
action  so  as  to  show  it  is  not  one  of  the  excepted  judgments  under 
hankruptcy  act.]^ 

That  as  appears  by  the  annexed  certificate  of  the  clerk  of  the 
United  States  District  Court  for  the  District  of  ISTew  York 

the  defendant  herein  was  duly  adjudged  a  bankrupt  by  said  court 
and  discharged  from  all  debts  and  claims  provable  under  the  Acts 

97  N.  y.  Code  Civ.  Pro.,  §  1268.  in  actions  which  were  at  issue  before 
The  motion  may  be  made  by  the  pres-  the  discharge  in  bankruptcy.  Howe 
ent  owner  of  real  estate  upon  which  v.  Noyes,  47  Misc.  338,  93  N.  Y.  Supp. 
the  judgment  is  an  apparent  lien.  476;  Hussey  v.  Judson,  43  Misc.  370, 
Graber  v.  Gault,  103  App.  Div.  511,  87  N.  Y.  Supp.  499. 

93  N.  Y.  Supp.  76.  l  Judgments  in  actions  for  eonver- 

A  judgment  against  a  partnership  sion    (Crawford  v.   Burke,   195  U.  S. 

is  not  discharged  by  the  discharge  of  176;    Tindle    v.    Birkctt,    183   N.   Y. 

one  of  the  partners.     Dodge  v.  Kauf-  266),  breach  of  promise  of  marriage, 

man,  46  Misc.   248,   91   N.  Y.   Supp.  though  coupled  with  a  charge  of  se- 

727.  duction  (Disler  v.  McCauley,  66  App. 

98  Or,  if  judgment  has  been  ren-  Div.  42,  73  N.  Y.  Supp.  270),  are 
dered  in  a  court  not  of  record,  the  barred  by  the  discharge  in  bankruptcy, 
court  of  which  it  has  become  a  judg-  The  fact  that  the  judgment  creditor 
ment  by  docketing  it  or  filing  a  tran-  proved  his  claim  in  the  bankruptcy 
script.      Code  Civ.  Pro.,   §   1268.  proceeding  does  not  affect  the  ques- 

98a  See,  as  to  judgment  against  de-  tion   whether   the   debt   or   judgment 

fendant  as  a  copartner.  Berry  Bros.  was  discharged.     Frey  v.  Torrey,  70 

V.  Sheehan,  115  App.  Div.  488.  App.  Div.  166,  75  N.  Y.  Supp.  40,  10 

89  The  Code  section  is  applicable  Anno.  Cas.  410 ;  affd,  on  opinion  be- 
only  to  judgments  entered  before  or  low  in  175  N.  Y.  501. 
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of  Congress  relating  to  bankruptcy,  and  which  existed  on  the 

day  of  ,  19      ;  and  that  more  than  one  year  has  elapsed 

since  said  discharge. 

That  in  the  schedule  of  creditors  annexed  to  the  defendant's 
petition  in  hnnkruptcy  the  plaintiff's  said  judgment  was  duly  in- 
cluded in  time  for  proof  and  allowance,^  and  set  forth  as  follows : 
[give  extract  from  scliedule  shoiuing  that  judgment  was  set  forth 
properly,  and  plaintiff's  address  properly  given.']  That  the  plain- 
tiff's address  was  correctly  set  forth  in  said  schedule.^ 

[If  according  to  the  fact  may  state:  That  said  plaintiff  duly 
appeared  upon  said  bankruptcy  proceedings  and  proved  his  claim 
therein.]* 

FORM  No.  2067. 

Affidavit  to  oppose  motion  to  cancel  judgment,  after  judgment  debtor's  dis- 
charge in  bankruptcy,  s 

[If  the  plaintiff's  residence  was  stated  in  the  schedules,  show 
its  incorrectness,  and  that  defendant  knew  or  might  have  ascer- 
tained the  correct  address.] 

[If  the  plaintiff's  residence  he  scheduled  as  "  unlcnown,"  show 
either  that  it  was  Tcnown  to  the  defendant,^  or  could  have  been 
ascertained  hy  means  of  reasonable  effort.] 

[In  either  case,  continue:] 

2  Or  show  actual  notice  to  the  cred-  which  event  it  must  actually  be  un- 
itor  of  the  bankruptcy  application.  known  and  not  ascertainable  after 
The  application  will  be  denied  unless  reasonable  effort  made ) .  Sutherland 
it  appear  that  the  judgment  was  v.  Lasher,  41  Misc.  249,  84  N.  Y. 
properly  scheduled,  or  plaintiff  had  Supp.  56;  aff'd,  87  App.  Div.  633; 
actual  notice  or  knowledge.  Graber  Haack  v.  Theise,  51  Misc.  3;  Feld- 
c.  Gault,  103  App.  Div.  511,  93  N.  Y.  mark  v.  Weinstein,  45  Misc.  329,  90 
Supp.  76.  Serving  copy  of  a  stay  on  N.  Y.  Supp.  478;  Matter  of  Boom,  48 
the  judgment  creditor's  attorney  on  Misc.  632 ;  Westheimer  v.  Howard,  47 
the  day  the  petition  was  filed,  which  Misc.  145,  93  N.  Y.  Supp.  518;  Sehil- 
stay  order  recited  the  filing  of  the  ler  v.  Weinstein,  47  Misc.  622,  94 
petition,   is    sufficient    actual    notice.  N.  Y.  Supp.  763. 

Vaughn  v.  Irwin,  49  Misc.  611.  Addressing  in  care  of  party's  attor- 

If  the  judgment  creditor   is   dead,  ney    may    be    sufficient.      Matter    of 

and  no   personal    representative    has  David,  44  Misc.  516,  90  N.  Y.  Supp. 

been  appointed,  a  notice  addressed  to  85. 

the  deceased  creditor  at  his  last  resi-  4  in  such  event  failure  to  state  the 

deuce  was  held  sufficient,  no  fraudu-  name   or   address    with   exactness    in 

lent  purpose  being  shown.     Lent   v.  the  bankruptcy  schedules  is  immate- 

Farnsworth,  94  App.  Div.  99,  87  N.  Y.  rial.     Grosso  v.  Marx,  45  Misc.  500, 

Supp.  1112;  aff'd,  180  N.  Y.  503.     A  92    N.    Y.    Supp.    773;    Kaufman   v. 

judgment  in  favor  of  a  partnership  Schreier,  108  App.  Div.  298,  95  N.  Y. 

is  properly  scheduled  in  the  name  of  Supp.  729. 

the  surviving  partner.      Kaufman  v.  5  See  notes  to  preceding  Form. 

Schreier,  108  App.  Div.  298,  95  N.  Y.  e  Knowledge  of  the  judgment  cred- 

Supp.  729.  itor's  residence  at  a  time  two  years 

3  The  address  must  be  correctly  before  the  petition  was  filed  does  not 
given,  or  scheduled  as  unknown    (in  show  fraud  on  the  part  of  the  bank- 
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t 

That  no  notice  or  knowledge  of  the  filing  of  the  petition  or  of 
the  adjudication  in  bankruptcy  of  the  above  named  defendant,  or 
notice  to  creditors  to  prove  claims,  or  of  the  application  for  the 
discharge,  [or  the  discharge  in  bankruptcy  of  the  defendant 
herein,  or  of  any  of  the  bankruptcy  proceedings  of  the  defendant,] 
has  ever  been  had  or  received  by  deponent. 

FORM  No.  2068. 
Order  on  bankrupt's  or  insolvent's  motion  to  cancel  judgment. 

\_Title  (court  order)  and  recitals  according  to  the  case— ^ see 
Form  820,  p.  1174  —  continuing  :'\  and  it  appearing  that  the  de- 
fendant has  been  discharged  from  the  payment  of  the  judgment 
hereinafter  .referred  to  \^or,  from  the  debt  upon  which  the  judg- 
ment hereinafter  referred  to  was  recovered]  ;  now,  upon  reading 
and  filing  the  notice  of  this  motion,  and  the  affidavit  of  0.  P., 
verified  on  the  day  of  ,  19     ,  and  on  proof  of  the  due 

service  thereof  upon  the  [attorney  for]  said  \_jvdgment  creditor'] ; 

Oedeeed,  that  the  judgment  recovered  by  A.  B.  against  Y.  Z., 
in  this  court,  and  entered  and  docketed  in  the  office  of  the  clerk 
[of  the  county  of  ]>  on  the  day  of  ,  19     , 

for  dollars,  be,  and  the  same  is  hereby  discharged,  and  said 

judgment  is  hereby  directed  to  be  cancelled  and  discharged  of 
record  [but  such  cancellation  and  discharge  of  record  is  not  to 
impair  any  rights  or  liens  which  the  ■ —  plaintiff  —  may  have 
acquired  in  the  property  of  said  judgment  debtoi".]^ 

FORM  No.  2069. 
Another  Form  —  by  perpetual  stay .8 

That  the  plaintiff  above  named  and  his  attorneys  be  and  they 
are  hereby  perpetually  enjoined  from  issuing  execution  on  the 
judgment  herein,  and  if  execution  has  ben  issued,  from  enforcing 
the  same,  and  from  collecting  or  in  any  way  enforcing  the  judg- 

rupt  in  scheduling  the  creditor's  resi-  was  obtained  after  the  discharge,  un- 

dence  as  "  unknown."  Matter  of  Moll-  der  Code  Civ.  Pro.,  §  1268,  as  it  stood 

ner,  75  App.  Div.  441,  78  N.  Y.  Supp.  prior  to   1899.     By  the  1899  amend- 

281.  ment,  a  motion  to  cancel  the  judg- 

7  Held  properly  inserted  in  Pickert  ment  will  lie  if  it  appear  that  the 
V.  Eaton,  81  App.  Div.  423,  81  N.  Y.  debt  upon  which  the  judgment  was 
Supp.  50 ;  Arnold  V.  Treviranus,  78  recovered  was  discharged.  See  Hussey 
App.  Div.  589,  79  N.  Y.  Supp.  732.  r.    Judson,    43   Misc.    370,    87   N.  Y. 

8  As  to  this  relief,  see  Palmer  v.  Supp.  499.  It  seems  that  a  perpetual 
Hussey,  119  U.  S.  96,  aflf'g  59  N.  Y.  stay  may  be  still  obtained  in  a  proper 
647.  case.     See  Latimer   v.  McKinnon,  72 

This  order  was  necessarily  obtained      App.  Div.  291,  76  N.  Y.  Supp.  40. 
by  the  bankrupt  where  the  judgment 


JUDGMENT. XII.     ASSIGNMENT,  DISCHARGE,   ETC.  2061 

ment  herein,  or  attempting  so  to  do ;  and  that  all  proce*eding8  in 
this  action,  or  founded  on  the  cause  of  action  herein,  on  the  part 
of  the  plaintiff  and  his  attorneys  and  agents,  be  and  they  are 
hereby  perpetually  enjoined  and  stayed. 

FORM  No.  2070. 

leave  to  plead  discharge,  after  judgment,  and  leave  to  plaintiff  to  discon- 

tinue.9 

Obdeeed,  that  said  defendant  have  leave  to  serve  his  proposed 
supplemental  answer  herein  within  [three]  days  after  the  entry 
of  this  order,  on  payment  to  plaintiff's  attorney  of  all  costs  of  the 
action,  including  the  costs  of  entering  judgment. 

And  it  is  further  ordered,  that  upon  the  service  of  said  answer 
and  the  payment  of  such  costs,  the  judgment  herein  entered  on 
the  day   of  _  ,    19     ,    be   and   the    same   is   hereby 

vacated  and  set  aside. 

And  it  is  further  ordered,  that  the  plaintiff  have  leave  to  dis- 
continue this  action  as  against  said  defendant  within 
twenty  days  after  service  of  said  answer,  without  costs,  if  so  ad- 
vised. 

FORM  No.  2071. 
Satisfaction  of  judginent.io 
[Title  of  court  and  cause.'\ 
[Venue.] 

Satisfaction  is  acknowledged  between  A.  B.,  plaintiff,  and  Y. 
Z.,  defendant,  for  the  sum  of  dollars,  of  judgment  entered 

in  the  judgment-book  of  the  [clerk  of  the  county  of  New  York] , 
on  the        day  of  ,  19     .  [Signatures''^] 

[If  acknowledged  before  cleric,  may  say:]  Acknowledged  be- 
fore me,  the  day  of  ,  19     ,  by  O.  P.,  to  me  known 
to  he  [one  of  the  attorneys  of  record  of  the  plaintiff]  in  the  above 
action.  [Signature  of],  Clerk. 
[If  not  before  clerk,  acknowledge  as  in  Form  822.]^^ 

9Kahn  v.  Casper,  51  App.  Div.  540,  of  affirmance;  or,  if  an  assignment  is 
64  N.  Y.  Supp.  838.  on  record,  by  tlie  assignee.     Code  Civ. 

10  Sustained  by  Beers 'i;.  Hendrick-      Pro.,  §  1260. 

son,  45  N.  Y.  665.  An    attorney   may    only    satisfy    a 

11  May  be  signed  by  judgment  cred-  judgment  upon  its  payment  in  full, 
itor,  or  his  executor  or  administrator;  Lowman  v.  Elmira,  etc.,  R.  R.  Co.,  85 
or  by  attorney  of  record,  if  vrithin  two  Hun,  188,  32  N.  Y.  Supp.  579. 

years   after    filing   judgment-roll,    or  12  See   Form  2073  for   acknowledg- 

after  entry  of  final  judgment  or  order      ment  by  member  of  firm  of  attorneys. 
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FORM  No.  2072. 
Another  Form  —  by  officer  of  corporation  creditor.is 

[Title  of  court  and  action.] 

\  Venue. 1 

I,  J.  G.,  president  of  said  [corporation  creditor],  acknowledge 
satisfaction  of  a  judgment  recovered  against  [naming  debtors; 
adding,  if  necessary:  who  were  impleaded  with  ],  in  the 

[Supreme  Court  of  this  State],  between  the  said  [naming  credi- 
tor— -plaintiff],  and  the  said  [defendants],  for  dollars, 
damages  and  costs  [payment  thereof  to  said  bank  having  been 
made  by               ]. 

Judgment  filed  and  docketed  the  day  of  ,  one 

thousand  nine  hundred  and  ,  in  the  county  of 

[Date.]  [Signature  of],  President.' 

[Acknowledgment  as  under  last  Form.] 

FORM  No.  2073. 
Acknowledgment  of  satisfaction  piece  by  member  of  firm  of  attorneys. 

State  of  New  York, 
County  of 

On  the  day  of  one  thousand  nine  hundred  and 

,  before  me,  the  undersigned,  personally  came  and  appeared 
,  a  member  bf  the  firm  of  ,  the  attorneys  for  the 

[plaintiff]  above  named,  to  me  personally  known  and  known  to 
me  to  be  one  of  the  said  attorneys  for  the  plaintiff  in  the  above 
entitled  action,  and  a  member  of  said  firm,  and  who  executed  the 
foregoing  instrument,  and  he  acknowledged  to  me  that  he  executed 
the  same  on  behalf  of  the  said  firm. 

13  Sustained  by  Booth  v.  Farmers',       out   the   express    acknowledgment  of 
etc..  Bank,  50  N.  Y.  396.     It  is  pre-      payment  inserted  as  above. 
STimptive  evidence  of  payment  with- 
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CHAPTER  XV. 

APPEAL. 


FOEMS. 


I.  Notice  of  appeal;  and  leave. 

2074.  Notice  of  appeal  (general 
Form). 

2075-2079.  Statements  suitable  to  in- 
sert in  foregoing  Form. 

2080.  Order  granting  leave  to  appeal 

to  Court  of  Appeals  in  action 
originating  in  inferior  court. 

2081.  Order  of  Appellate  Division,  al- 

lowing appeal  and  certifying 
questions  for  review. 

2082.  Order  of  judge  of  Court  of  Ap- 

peals allowing  appeal,  after 
refusal  by  Appellate  Bivision. 

2083.  Notice    of    appeal    after    leave 

given. 

2084.  Order  granting   heir,  executor, 

etc.,  of  deceased  party  leave 
to  appeal,  or  to  move  against 
final  judgment  for  error  in 
fact. 

II.    Secubitt  and  stay. 

2085.  Undertaking  for  costs  on  appeal 

from  judgment,  or  order,  to 
the  Court  of  Appeals. 

2086.  Undertaking  to  effect   stay,   on 

appeal  to  Appellate  Division 
or  Court  of  Appeals,  from 
money  judgment  or  order. 

2087.  Undertaking  to  stay,  pursuant 

to  order,  on  appeal  from 
money  order  or  judgment 
(including  those  payable  in 
instalments,  or  for  alimony, 
etc. ) . 

2088.  Undertaking  to  stay,  on  appeal 

from  a  judgment  or  order  for 
possession  of  personal  prop- 
erty. 

2089.  Undertaking  to  stay,  on  appeal 

from  judgment  for  possession 
of  real  property. 

2090.  Undertaking  to  stay,  on  appeal 

from  judgment  in  foreclosure, 
by  one  adjudged  liable  for  de- 
fleieney. 

2091.  Undertaking,  in  dower,  to  pre- 

vent stay  on  defendant's  ap- 
peal from  final  judgment. 


2092.  Certificate  of  deposit  in  lieu  of 

undertaking  on  appeal. 

2093.  Notice  of  deposit  in  lieu  of  un- 

dertaking on  appeal. 

2094.  Waiver  of  unde;-taking. 

2095.  Exception  and  justification. 

2096.  Affidavit  to  move  to  dismiss  for 

neglect  to  give  new  under- 
taking. 

2097.  Notice  of  motion  to  dismiss  for 

neglect  to  give  new  under- 
taking. 

2098.  Order    allowing   new   notice   of 

justification  or  new  undertak- 
ing on  appeal. 

2099.  Order  dismissing  appeal  or  va- 

cating stay. 

2100.  Afiidavit  to  obtain  stay  on  ap- 

peal from  an  order  or  judg- 
ment. 

2101.  Notice  of  motion    (or  order  to 

show  cause)  for  stay  pending 
appeal. 

2102.  Order  for  stay  pending  appeal, 

on  giving  security. 

2103.  Order    appointing    receiver    to 

pay  taxes,  etc.,  pending  ap- 
peal after  judgment  affecting 
title. 

2104.  Affidavit    to    obtain    order    to 

mark  judgment  "  lien  sus- 
pended on  appeal." 

2105.  Consent     of     sureties     annexed 

thereto. 

2106.  Order  to  show  cause  why  judg- 

ment lien  should  not  be  sus- 
pended on  appeal. 

2107.  Order    releasing    real    property 

from  judgment  lien. 

III.   Substitution  of  parties. 

The  remedies  for  substitution,  when 
necessary  for  purposes  of  appeal,  are 
as  follows: 

I.  Appeal  by  party  taken  after  his 
adversarj'  is  dead. 

( 1 )  Appeal  as  if  he  were  still  liv- 

ing.    Forms  2074-2080. 

(2)  Undertaking  as  in  Form  2085. 
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(3)  Affidavit  and  order  compelling 
the  substitution  of  represen- 
tative.    Forms  2108,  2109. 

II.  Appeal  by  representative  of 
party  dying  before  appeal,  or  by  any 
one  not  a  party  who  has  acquired  an 
interest  and  is  aggrieved. 

(1)  Appeal  as  if  a  party.     Forms 

2074-2080. 

(2)  Move  to  be  substituted,  adapt- 

ing Forms  1160,  etc.,  by  add- 
ing an  allegation  of  having 
taken  and  perfected  an  ap- 
peal. 

III.  Application  of  representative 
of  party  dying  after  anneal,  taken  by 
such  party  or  by  his  adversary,  to  be 
substituted. 

AfTidavit  and  order.  See  Forms 
2110-2114    (below). 

IV.  Disposal  of  appeal  on  applica- 
tion of  a  party  where  the  adverse 
party  has  died  after  appeal,  and  his 
representative  fails  for  three  months 
to  procure  substitution. 

Affidavit  and  order  to  show  cause; 
see  Forms  2115  and  2116  (below). 

2108.  Affidavit  to  compel  the  substi- 

tution of  representative  of  de- 
ceased adverse  party. 

2109.  Order  compelling  the  substitu- 

tion of  representatives  of  ad- 
verse party. 

2110.  Affidavit  to  move  to  substitute 

personal  representative  of 
party  dying  after  appeal. 

2111.  Order  subctituting  personal  rep- 

resentative of  party  dying 
after  appeal. 

2112.  Order     of     Appellate     Division 

permitting  successor  in  inter- 
est to  intervene  on  'appeal. 

2113.  Stipulation  for  substitution  of 

heirs  and  personal  representa- 
tives pending  appeal. 

2114.  Order    substituting    parties    on 

appeal  by  consent. 

2115.  Affidavit    to    procure    order    to 

show  cause  why  judgment  or 
order  should  not  be  reversed, 
etc. 

2116.  Order  to  show  cause  why  judg- 

ment or  order  should  not  be 
reversed,  etc.,  where  party 
dies  after  appeal,  and  no  sub- 
stitution has  been  had. 


IV.    Bbinqiko  on  and  dismissing. 

2117.  Note  of  issue  on  appeal. 

2118.  Notice  of  argument. 

2119.  Notice  requiring  the  appellant 

to  file  return. 

2120.  Notice  of  motion  to  dismiss  ap- 

peal. 

2121.  The  same;  in  Court  of  Appeals. 

2122.  Order  dismissing  appeal. 

V.  The  decision  and  judgment. 

2123.  Order  of  affirmance. 
2124-2128.  Statements  suitable  to  in- 
sert in  foregoing  Form. 

2129.  Order   to   modify   judgment  or 

order,  and  affirm  as  modified. 

2130.  Judgment  upon  modification  by 

Appellate  Division. 

2131.  Order  of  Appellate  Division  re- 

versing a  judgment  upon 
errors  of  law  only. 

2132.  — upon  the  facts  or  upon  the 

law  and  the  facts. 

2133.  Judgment  of  reversal  under  or- 

der of  Appellate  Division. 
2134-2138.  Statements  suitable  to  be 
inserted  in  foregoing  Form. 

2139.  Order  amending  Appellate  Divi- 

sion order  so  as  to  show  that 
reversal  was  on  question  of 
fact. 

2140.  Order  for  judgment,  on  appeal 

from  a  judgment  and  from 
an  order  for  allowance. 

2141.  Judgment  on  appeal. 

2142.  Judgment   on  dismissal  of  ap- 

peal. 

2143.  Order  of  reversal  of  interlocu- 

tory judgment  on  demurrer. 

2144.  Interlocutory   judgment   of   re- 

versal on  demurrer. 

2145.  Affidavit     to     enter     judgment 

upon  order  of  Appellate  Divi- 
sion on  demurrer. 

2146.  Judgment   after  failure  to  an- 

swer pursuant  to  leave  of  Ap- 
pellate Division  on  reversing 
order  on  demurrer. 

VI.    Restitution. 

2147.  Affidavit   to   obtain   restitution 

after  reversal  at  Appellate 
Division. 

2148.  Notice  of  motion  for  restitution. 

2149.  Order     for     restitution     (with 

award  of  execution). 

2150.  Order  for  restitution  of  specific 

property. 

2151.  —  of  fund  taken  from  court. 
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VII.  Eeakgumbnt. 

2152.  Order  for  stay  pending  motion 

for  reargument. 

2153.  The  same;  another  Form. 

2154.  Notice    of    motion    for    reargu- 

ment on  appeal. 

2155.  Order  to  show  cause,  upon  ap- 

plication   for    a    reargument, 
with  stay. 

2156.  Order  granting  reargument. 

2157.  Order    returning    remittitur   to 

Court  of  Appeals,   and  stay- 
ing action  on  undertaking. 

2158.  Order     for     reargument,     and 

transferring  cause  to  another 
department. 


VIIL      FlUNQ     THE    REMITTITUR     AND 
SUBSEQUENT  PROCEEDINGS. 

2159.  The  remittitur. 

2160.  Notice  of  filing  remittitur,  and 

settlement  of  order  for  judg- 
ment thereon. 

2161.  Notice  of  entry  of  order  on  ap- 

peal remitting  cause  for  fur- 
ther proceedings,  and  notice 
of  hearing  thereon. 

2162.  Order   for   judgment   on   remit- 

titur. 

2163.  Judgment  on  remittitur. 


I.  NOTICE  OF  APPEAL;  AND  LEAVE  TO  APPEAL. 


FORM  No.  2074. 
Notice  of  appeal  (general  form).i 

[Title  of  court  appealed  from,  and  action.] 

Please  take  notice,  that  the  above-named  plaintiff  [or,  de- 
fendant —  naming  which  if  all  do  not  unite~\  hereby  appeals  to 
the  Court  of  Appeals  [or,  to  the  Appellate  Division  of  the  Su- 
preme .Court,  for  the  Department]  *  from  the  judgment^ 
[or,  order]*  of  the  Appellate  Division  of  the  Supreme  Court  for 
the  Department  [or,  of  this  Court],  entered  herein  in  the 
office  of  the  clerk  of  the  county  of  [or,  of  the  clerk  of  the 
Court],   on   or   about   the              day   of  ,19 


1  Serve  copy  on  attorney  for  each 
adverse  party,  and  file  copy  with  clerk 
with  whom  judgment  or  order  ap- 
pealed from  is  entered.  Code  Civ. 
Pro.,  §  1300. 

The  right  to  appeal  is  not  waived 
by  the  appellants  having  obtained, 
and  had  inserted  in  the  judgment  ap- 
pealed from,  taxable  costs  and  allow- 
ances. Smith  V.  Havens  Relief  Fund 
Soe.,  115  App.  Div.  185. 

2  An  appeal  will  not  lie  from  the 
determination,  which  is  only  the  au- 
thority or  basis  of  a  judgment,  but 
the  appeal  must  be  taken  from  the 
judgment.  See  Stevens  v.  Cent.  JNat. 
Bank,  162  N.  Y.  253. 

No  appeal  lies  from  a  decision,  un- 
der Code  Civ.  Pro.,  §§  1021,  1022, 
ipon  which  the  judgment  has  been 
entered;  if  such  an  appeal  is  included 
m  an  appeal  from  the  judgment,  the 
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appeal  from  the  decision  will  be  dis- 
missed, with  costs.  See  Rees  r.  N.  Y. 
Herald  Co.,  112  App.  Div.  456;  Gabay 
V.  Doane,  66  App.  Div.  507,  73  N.  Y. 
Supp.  381;  Schenectady  Co.t'.  Sche- 
nectady R.  R.  Co.,  106  App.  Div.  336, 
94  N.  Y.  Supp.  401;  Wright  v.  Cha- 
pin,  31  Abb.  N.  C.  137,  74  Hun,  521, 
26  N.  Y.  Supp.  825;  Rowe  v.  Rowe, 
103  App.  Div.  100,  92  N.  Y.  Supp. 
491.  Nor  from  the  order  dismissing 
the  complaint,  upon  which  judgment 
of  dismissal  has  been  entered.  Kelly 
V.  Theiss,  77  App.  Div.  81,  78  N.  Y. 
Supp.  1050,  12  Anno.  Cas.  206.  Nor 
from  a  decree  of  the  surrogate  entere'el 
upon  the  order  of  the  Appellate  Divi- 
sion. Matter  of  Union  Trust  Co.,  172 
N.  Y.  494. 

3  An  appeal  will  not  lie  from  a 
judge's  order  until  it  is  entered. 
Code  Civ.  Pro.,  §  1304. 
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[further  identify  it*  as  thus:  whereby  it  was  adjudged  that  plain- 
tiff recover  of  defendant  the  sum  of  dollars  —  or,  affirm- 
ing —  or,  reversing  —  the  final  — .or,  interlocutory  —  judgment 
—  or,  the  order  —  of  the  Special  Term  of  the  Court,  en- 
tered in  this  action  on  the  day  of  ,  19  }  and  the 
said  [defendant]  appeals  from  each  and  every  part  of  said  judg- 
m,ent,  as  well  as  from  the  whole  thereof.*'  t 

[See  Forms  helow.] 

[Date.]  [Signature  and  office  address  of], 

Attorney  for  [defendant-]  appellant.^ 
To  the  Clerk  of  the  county  of  :  [or,  of  the  Court]. 

And  ,  Esq., 

Attorney  for  [plaintiff-]  respondent. 
[Address  to  eacli  adverse  party.f^ 

Forms  Nos.  2075-2079.— STATEMENTS  SUITABLE  TO  INSERT  IN  FORE- 
GOING FORM. 

FORM  No.  2075. 
Appeal  from  pait  of  a  judgment  or  order.6 

[As  in  last  Form  to  the  *,  continuing:']  so  much  and  such  part 
of  the  judgment   [or,  order]   of  the  [or,  of  this]  court, 

herein  entered  in  the  oifice  of  the  clerk  of  ,  on  the 

day  of  ,  19     ,  [indicating  tuhat  part,  as  thus:l[  as  directs 

that  the  order  of  arrest  herein  granted  be  vacated  and  set  aside 
with  dollars  costs ;  but  he  does  not  appeal  from  the  terms 

on  which  said  order  is  conditioned. 

i  A   mistake  in   tlie  date   will  mot  will  entertain  a  motion  to  compel  its 

aflfect,  if  the  determination  appealed  acceptance,  and  wilt  not  reserve  the 

from  is  correctly  described.     See  Peo-  determination   Oif  the   question  until 

pie  ex  rel.  Kathan  v.  County  Board,  the  argument  of  the  appeal.    Wingert 

75  App.  Div.  110,  77  N.  Y.  Supp.  620.  -v.  Krakauer,  180  N.  Y.  265. 

*^  If  the  notice  of  appeal  from  a  5  When  a  statute  requires  the  notice 
judgment  also  contains  an  appeal  to  be  siabseribed,  a  failure  to  do  so 
from  an  order,  as  to  which  the  time  makes  the  notice  a  nullity.  Necker  r. 
to  appeal  has  expired,  it  has  been  held  Nardi,  51  Misc.  1  (under  §  311  of  the 
that  the  notice  may  properly  be  re-  Municipal  Court  Act), 
turned,  and  a  motion  to  compel  its  5a  Including  adverse  co-defendants, 
acceptance  will  not  be  granted.  Arm-  although  they  have  not  served  a  copy 
strong  V.  Heide,  49  Misc.  430.  Com-  of  the  judgment  with  notice  of  entry, 
pare,  however,  Ziadi  v.  Int.  St.  Ry.  Smith  v.  Havens  Relief  Fund  Soc, 
Co.,  97  App.  Div.  137,  89  N.  Y.  Supp.  115  App.  Div.  185. 
006,  holding  that  the  Special  Term  is  6  See  an  extended  statement  in  the 
without  power  to  set  aside  a  notice  of  notice  of  appeal  of  the  exact  provi- 
appeal,  or  to  make  an  order  that  it  sions  of  an  order  appealed  from,  the 
stand.  If  a  notice  of  appeal  to  the  language  of  which  was  carefully  con- 
Court  of  Appeals'  is  returned  because  sidered  by  the  court.  Feigussn  «. 
of  tardy  service,  the  Court  of  Appeals  Bruckman,  164  N.  Y.  481. 
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FORM  No.  2076. 
Appeal  from  indgment,  and  order  made  after  entry  of  judgment  denying  mo- 
tion for  new  trial,  after  trial  by  jury.7 

[As  in  Form  2074  through  desciipiion  of  judgment  appealed 

from,  continuing:^    and  from  the   order   entered  herein  on  the 

day  of  ,  19     ,  denying  the  [defendant's]  motion 

for  a  new  trial  on  the  minutes,  and  from  each  and  every  part  of 

said  judgment  and  order.® 

FORM  No.  2077. 
Stipulation  for  judgment  absolute  on  appealing  to  Court  of  Appeals  from 
order  granting  new  trial.9 

[Insert  at  end  of  Form  No.  2074  after  the  ■• :]  And  the  above- 
named  [plaintiff]  and  appellant  hereby  stipulates  and  agrees  that 
if  the  said  order  of  the  Appellate  Division  be  affirmed,  judgment 
absolute  shall  be  rendered  against  him  in  favor  of  the  above- 
named  [defendant]   and  respondent. 


'If  the  order  is  entered  before 
entry  of  judgment,  it  may  be  re- 
viewed as  an  intermediate  order,  if 
specified  as  in  Form  2078.  See  notes 
to  that  Form. 

8  Unless  an  appeal  from  the  order 
is  included,  the  weight  of  evidence  or 
amoimt  of  verdict  will  not  be  consid- 
ered. See  Mollineaux  v.  Clapp,  99 
App.  Div.  543,  91  N.  Y.  Supp.  880; 
Prager  (;.  Schafuss,  51  Misc.  647. 
The  Appellate  Division,  on  an  appeal 
from  the  judgment  alone,  can  re- 
view onlj'-  the  questions  of  law  pre- 
sented by  exceptions.  Alden  v. 
Knights  of  Maccabees,  178  N.  Y. 
535;  Perry  p.  Village  of  Potsdam,  106 
App.  Div.  297,  94  N.  Y.  Supp.  683. 

If  the  order  is  not  entered  until  the 
time  to  appeal  from  the  judgment  has 
expired,  an  appeal  will  lie  from  the 
order.  Howe  v.  Noyes,  48  Misc.  356, 
95  N.  Y.  Supp.  542;  Whitman  v. 
Johnson,  10  Misc.  725,  31  N.  Y.  Supp. 
1009. 

9N.  Y.  Code  Civ.  Pro.,  §  190,  subd. 
1;  Lane  v.  Wheeler,  101  N.  Y.  17; 
Wilmore  v.  Flack,  96  id.  513,  6  Civ. 
Pro.  Rep.  (Browne)  191,  202;  Mott 
t'- Lansing,  5  Lans.  516.  The  Appel- 
late Division  cannot  dispense  with  the 
stipulation  by  certifying  questions. 
^-  Y.  C.  &  H.  R.  E.  K.  Co.,  V.  State, 


166  N.  Y.  286;  Mundt  v.  Glokner,  160 
id.  571.  In  the  absence  of  the  stipu- 
lation the  appeal  will  be  dismissed. 
Matter  of  Valentine,  136  id.  623. 

Such  an  appeal  can  be  taken  within 
sixty  days  after  entry  of  the  judg- 
ment of  reversal,  although  the  order 
of  the  Appellate  Division  and  notice 
of  entry  were  previously  served.  Win- 
gert  r.Krakauer,  180  N.  Y.  265. 

Relief  from  the  stipulation  will  not 
be  granted,  after  the  appeal  has  been 
heard  and  decided.  See  Williams  v. 
Lindblom,  143  N.  Y.  675.  But  may 
be  granted  on  terms  before  the  hear- 
ing of  the  appeal.  See  Caldwell  v. 
Mut.  Reserve,  etc.,  Assoc,  169  id.  576. 

Where  the  Appellate  Term  orders  a 
new  trial,  on  appeal  from  the  New 
York  City  Court,  an  application  for 
leave  to  appeal  to  the  Appellate  Divi- 
sion must  be  accompanied  by  a  stipu- 
lation for  judgment  absolute.  Code 
Civ.  Pro:,  §  3191.  On  allowing  an 
appeal  from  an  order  granting  a  new 
trial  on  appeal  from  a  municipal 
court  judgment,  the  Appellate  Term 
may  reqiiive  a  stipulation  for  judg- 
ment absolute,  as  a  condition;  other- 
wise no  stipulation  need  be  given. 
Code  Civ.  Pro.,  §  1344;  Hart  r.  North 
Germ.-Lloyd  Steamship  Co.,  108  App. 
Div.  279,  95  N.  Y.  Supp.  733. 
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FORM  No.  2078. 

Review  of  intermediate  order  or  interlocutory  judgment  on  appeal  from  final 

judgment.io 

[Insert  at  the  end  of  Form  No.  2074,  after  the  f:]  And  appel- 
lant intends  to  bring  up  for  review  upon  such  appeal  the  inter- 
locutory judgment  entered  herein  the  day  of  ,  19 
[identify  its  character'Y'^  and  the  order  entered  the  day  of 
,  19  [striking  out  the  second  defense  from  the  answer 
herein]. 

FORM  No.  3079. 

Where  original  order  was  resettled.i2 

From  the  order  entered  herein  on  the  day  of  , 

19     ,  resettling  the  order  entered  herein  on  the         day  of  , 

19     ,  and  from  each  and  every  part  thereof. 

FORM  No.  2080. 

Order  granting  leave  to  appeal  to  Court  of  Appeals  in  action  originating  in 

inferior  court.is 

At  a  term  of  the  Appellate  Division  \_etc.;  as 
in  Form  820,  p.  1175  of  this  volume']'. 
[Title  of  action.] 

On  reading  and  iiling  the    [defendant's]  notice  of  motion  for 
leave  to  appeal  to  the  Court  of  Appeals  from  the  judgment  [or, 

10  Code    Civ.    Pro.,    §§    1301,    1316.  The  fact  that  the  time  has  expired 

The  "  intermediate  order  "  which  may  within    which    to    appeal    separately 

be  reviewed,  is  one  made  between  ser-  from   the   interlocutory  judgment  or 

vice    of    summons    and   entry    of   the  the  intermedia,te  order,  is  immaterial, 

judgment.     An  order  denying  motion  Code  Civ.  Pro.,'§  1316. 

for    a    new    trial,    after    verdict,    if  As    to   what   is    an   "  intermediate 

entered  before  the  judgment,  may  be  order  necessarily  affecting  final  judg- 

reviewed  upon  appeal  from  the  judg-  ment,"  see  Herb  v.  Met.  Hospital,  80 

ment,  if  specified  in  the  notice  of  ap-  App.  Div.  145,  80  N.  Y.  Supp.  552,  12 

peal.    Taylor  v.  Smith,  164  N.  Y.  399.  Anno.   Cas.  415. 

But  if  the  order  is  made  after  judg-  n  Francis  v.  Tilyou,  26  App.  Div. 

ment  entered,  it  can  only  be  reviewed  340,  49  N.  Y.  Supp.  799. 

when    directly   appealed   from,   as   in  12  See  Seligsberg  v.  Schepp,  79  App. 

Form   2076.     Zeisloft   v.    Blackburne  Div.  626,  80  N.  Y.  Supp.  154. 

Co.,  45  Misc.  595,  91  N.  Y.  Supp.  8.  If  the  motion  to  resettle  was  denied, 

So^  as  to  order  for  extra  allowance.  the  original  order  will  not  be  reviewed 

Harris  i\  Bait.  Machine,  etc.,  Co.,  112  upon  an  appeal  from  the  order  deny- 

App.  Div.  389.     The  filing  of  the  ref-  ing   resettlement.     Pinohot  v.  N.  Y. 

eree's  report,  however,  has  been  held  Elev.  R.  R.  Co.,  49  App.  Div.  356,  63 

to   operate   as   a   termination   of   the  N.  Y.  Supp.  489. 

action,    and    orders    thereafter    made  13  N.    Y.    Code    Civ.   Pro.,    §    191, 

to  only  be  reviewable  upon  direct  ap-  subd.  1. 

peal  therefrom.  Spencer  r.  Huntin-;:-  The  Appellate  Term  may  allow  an 
ton,  100  App.  Div.  463,  91  N.  Y.  Supp.  appeal  to  the  Appellate  Division. 
561.  (This  decision  is  of  doubtful  Code  Civ.  Pro.,  §§  1344,  3191.  The  con- 
propriety.)  sent  of  the  same  justices  who  heard 
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order]  of  this  court,  entered  on  the  day  of  ,19     ,^* 

and  on  reading  and  filing  the  affidavit  of  Y.,Z.  [defendant],  veri- 
fied the  day  of  ,  19  ;  and  on  reading  the  printed 
case  upon  which  the  appeal  to  this  court  was  heard;  and  after 
hearing  [or,  said  motion  having  been  submitted  by]  T.  Z.,  on  be- 
half of  the  defendant,  and  A.  T.  on  behalf  of  the  plaintiff; 
and  it  appearing  to  the  court  that  a  question  of  law  is  involved 
which  ought  to  be  reviewed  by  the  Court  of  Appeals;^"  now  on 
motion  of  T.  Z.,  attorney  for  the  defendant,  it  is  unanimously 

Ceetified,  that  a  question  of  law. is  involved  which  in  the 
opinion  of  this  coiirt  ought  to  be  reviewed  by  the  Court  of  Ap- 
peals; and  it  is  hereby 

Oedeeed,  that  said  motion  be,  and  the  same  is  hereby  granted, 
and  that  the  above-named  defendants  have  leave  to  appeal  to  the 
Court  of  Appeals  from  the  said  judgment  [or,  order]  of  this 
court.^^'' 

Enter:  [signature  of  presiding  judge  hy  initials  of  name  and 

title.'] 
FORM  No.  2081. 

Order  of  Appellate  Division  certifying  that  a  question  of  law  has  arisen 
which  ought  to  be  reviewed,  allowing  appeal,  and  certifying  questions.ie 

At  a  term  of  the  Appellate  Division  [etc.,  as 
in  Form  820,  p.  1175  of  this  volume']. 
[Title.] 

The  defendants  [names,  if  some  only  appeal]  having  moved 
for  leave  to  appeal  to  the  Court  of  Appeals,  from  the  order  of 
this  court  entered  herein  on   the  day  of  ,   19     , 

affirming  the  interlocutory  judgment  heretofore  made  and  entered 
herein  on  the  day  of  ,  19     ,  and  said  motion  hav- 

the  appeal  must  be  obtained.     Jaeger  §   191,   subd.   1.     An  appeal  from  an 

11.  Koenig,  67  App.  Div.  552,  73  N.  Y.  order  will  lie  within  sixty  days  from 

Supp.  907.     Since  the  appeal  in  such  the    granting    of    leave.       Porter    v. 

case  is  to  be   allowed  "  by   the  jus-  Intern.  Bridge  Co.,  163  N.  Y.  79. 
tices,"  each   justice,   or    a   majority,  15  Bastable  v.  City  of  Syracuse,  72 

must  separately  sign  the  order  allow-  N.  Y.  64. 

ing  the  appeal.    Harrison  v.  Weir,  68  isa  By  analogy  no  questions  need  be 

App.  Div.  25,  73  N.   Y.   Supp.   1119.  certified  under  Code  Civ.  Pro.,  §  191, 

The  appeal  is  from  the  determination  subd.  1,  since  none  are  required  under 

of  the  Appellate   Term.      Lesster   v.  subd.  2,  where  the  language  is  identi- 

Lawyers'   Surety   Co.,    50    App.    Div.  cal.     See  note  17  to  Form  2081. 
181,63  N.  Y.  Supp.  804.    No  question  lo  Code  Civ.  Pro.,  §§  190,  191.    The 

ran  be  certified.     O'Rourke  v.  Feist,  notice  of  motion  for  leave  must  state 

42  Aup.  Div.  136,  59  N.  Y.  Supp.  157.  the    questions    of   law   definitely   and 

WTlie  leave  must  be  granted  at  the  concisely,  or  the  motion  will  be  de- 

sme  term  which  rendered  the  deter-  nied.     Harraun  t\  Brush  Blec.  L.  Co., 

niination,  or  the  next  term  after  judg-  14  App.  Div.  19,  43  N.  Y.  Supp.  1155. 
"lent  is   entered.      Code    Civ.    Pro., 
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ing  come  on  to  be  heard  at  a  term  of  this  court,  and  after  hearing 
A.  S.  N.  for  the  motion,  [and  no  one  appearing  in  opposition 
thereto;] 

Now,  on  reading  and  filing  the  affidavit  of  A.  S.  IST.,  verified  on 
the  day  of  ,  19     ,  and  the  notice  of  this  motion 

with  admission  of  service  thereon,  and  on  reading  the  record  on 
appeal  herein  to  this  court,  and  the  order  of  this  court  made  and 
entered  herein  on  the  day  of  ,  19     ,  affirming  said 

interlocutory  judgment;  and  after  due  deliberation  had,  it  ap- 
pearing to  our  satisfaction  that  a  question  of  law  has  arisen  which 
ought  to  be  reviewed  by  the  Court  of  Appeals ;  it  is,  on  motion  of 
A.  T.,  attorney  for  the  said  defendants,  imanimously 

Ceetified,  that  a  question  of  lav/  has  arisen  which  in  the 
opinion  of  this  court  ought  to  be  reviewed  by  the  Court  of  Ap- 
peals; and  it  is 

Oedeeed,  that  leave  to  appeal  to  the  Court  of  Appeals  from 
said,  order  of  affirmance  of  this  court  be  and  the  same  hereby  is 
granted;  and  it  is  further 

Oedeeed,  that  the  questions  certified"  to  the  Court  of  Appeals 
be  and  hereby  are  stated  as  follows: 

\^State  the  questions  of  law,  separately,  and  so  as  to  permit  an 
affirmative  or  negative  answer.^^^ 

FORM  No.  2082. 
Order  of  judge  of  Court  of  Appeals  allowing  appeal,  after  refusal  by  Appel- 
late Division.19 

Court  of  Appeals. 

[Title.] 

Upon  reading  the  annexed  affidavit  of  ,  verified  on 

the  day  of  ,  19     ,  and  upon  the  case  on  appeal 

17  No    questions    need   be    specified  Lewin  v.  Lehigh  Valley  E.  R.  Co.,  169 

when  the  appeal  is  from  a  judgment  K.  Y.  336. 

of  affirmance  in  the  actions  specified  is  Devlin  v.  Hinman,  161  N.  Y.  115. 

in    Code   Civ.    Pro.,   §    191,   subd.   2;  Otherwise  the  Court  of  Appeals  will 

Fisher  Co.  v.  Woods,   187  N.  Y.  90;  not  entertain  the  appeal.     Jlalone  v. 

Young  V.  Fox,  155  N.  Y.  615;  Kurz  v.  St.  Peter,  etc.,  Church,  172  N.  Y.  269. 

Doerr,  180  id.  88.     Nor  is  the  appeal  See,  generally,  Neresheimer  c.  Smyth, 

restricted  to  such  questions  as  may  be  167  N.  Y.  202,  and  cases  cited, 

certified.      Com.    Bank    v.    Sherwood,  19  Under  N.  Y.  Code  Civ.  Pro.,  §  191, 

162  N.  Y.  310.     The  appeal  presents  subd.  2.     The  affidavit  upon  applica- 

the  exceptions  at  the  trial  only.     Rider  tion  for  the  order  should  set  forth  the 

V.    Syr.   Rap.   Trans.    Co.,   171  N.   Y.  refusal  of  the  Appellate  Division  to 

139.  allow  the  appeal. 

The  question  certified  will  not  be  No  question  need  be  certified  in  the 

considered  if  the  determination  below  order,  and  the  appeal  brings  up  all   : 

rested  in  the  court's  discretion.      See  the  exceptions  as  upon  an  appeal  from   ' 

any  judgment. 
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herein  to  the  Appellate  Division  of  the  Supreme  Court  for  the 
Department  as  well  as  upon  all  the  papers  and  proceedings 
herein,  I  certify  that  in  my  opinion  a  question  of  law  is  involved 
which  ought  to  be  reviewed  by  the  Court  of  Appeals,  and  that  the 
[defendant-appellant]  should  have  and  is  hereby  granted  leave  to 
appeal  to  the  Court  of  Appeals  from  [state  what,  as  in  a  notice  of 
appeal.'] 

[Date.']  [Signature] , 

Judge  of  the  Court  of  Appeals. 

FORM  No.  2083. 
Notice  of  appeal  to  Court  of  Appeals,  after  leave  given.20 

Supreme  Court;  County  of 

[Title.] 

Please  take  notice  that,  pursuant  to  the  leave  granted^^  by  the 
Appellate   Division,    for   the  Department,    in   the   above- 

entitled  action,  in  an  order  duly  made,  and  filed  in  the  office  of 
the  Clerk  of  that  Court  on  the  day  of  ,  19     ,  the 

above-named  defendant  hereby  appeals  to  the  Court  of  Appeals 
[continue  as  in  Form  2074.]^^ 

FORM  No.  2084. 

Order  granting  heir,  executor,  etc.,  of  deceased  party  leave  to  appeal,  or  to 
move  against  final  judgment  for  error  in  fact.23 

At  a  Special  Term  [etc.,  as  in 
Form  820,  p.  1174]. 
[Title  of  action.] 

On  reading  and  filing  the  affidavit  of  M.  IST.,  verified  the 
clay  of  ,  19     ,  whereby  it  appears  that  the  above-named 

[defendant]  Y.  Z.  [the  deceased],  being  entitled  to  appeal  from 
the  judgment  [or,  from  the  order]  of  this  court  herein,  which 
was  entered  on  the  day  of  ,19        [or,  being  en- 

titled to  move  to  set  aside  the  judgment  entered  herein  on  the 
day  of  ,  19     ,  for  alleged  error  in  fact],  died  on 

the  day  of  ,   19     ,   and  before  the  expiration  of 

20  If  from  an  order,  the  notice  is  22  The  appeal  is  from  the  judgment 
in  thne  if  served  within  sixty  days  or  order  to  be  reviewed,  not  from 
from  the  granting  of  leave.  Porter  the  order  certifying  the  question. 
V.  Intern.  Bridge  Co.,  163  N.  Y.  79.  Bank  of  Met.  v.  Faber,  150  N.  Y.  200. 

21  The  granting  of  leave  must  pre-  23  N.  Y.  Code  Civ.  Pro.,  §  7S5. 
cede  the  appeal.      See  Guar.  Tr.,  etc.,  For  proper  allegations  of  affidavit 
Co.  V.  Phil.,  etc.,  R.  R.  Co.,  160  N.  Y.  as  to  death  of  party,  see  Chapter  XI. 
1 ;  Steamslip  Richmond  Hill  v.  Seager, 

160  id.  312. 
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the  time  allowed  by  law  for  taking  such  appeal  ^or,  making  such 
motion];  and  that  M.  N.,  the  heir   [or,  devisee  —  or,  executor 

—  or,  administrator  —  of  the  said  Y.  Z.],  desires  to  appeal  [or, 
move  therefor]  ;  and  on  proof  of  due  notice  of  this  motion  given 
to  [the  plaintiff]  A.  B.,  and  after  hearing  M.  T.,  of  counsel  for 
said  M.  IsT.  and  A.  T.,  [or,  and  no  one  appearing  for  plaintiff] 
in  opposition ;  Now,  on  motion  of  M.  T.,  attorney  for  said  M.  N. : 

Oedebed,  that  said  M.  IST.,  as  heir  [or,  devisee  —  or,  executor 

—  or,  administrator]  of  the  said  Y.  Z.,  be  and  he  hereby  is  al- 
lowed to  take  an  appeal  [or,  to  move  for  said  relief]  at  any  time 
before  the  day  of  ,  19     . 

Enter:   [signature  of  judge  hy  initials  of  name  and  title.\ 

II.     SECURITY  AND  STAY. 

FORM  Wo.  2085. 

Undertaking  for  costs,  on  appeal  from  judgment  or  order  to  the  Court  of 

Appeals.24 

[Title  of  court  below  and  action.] 

[If  from  judgment:']  Wheeeas,  on  the  day  of  , 

19     ,  the  above-named   [plaintiff]   recovered  in  the  Court 

a  judgment  against  the  above-named  defendant,  [affirming]  a 
judgment,   for  dollars    [or,  for  recovery  of  possession  of 

certain  personal  property  —  or  otherwise  as  the  case  may  &e]^* 
and  for  the  sum  of  dollars  costs. 

[Or  if  from  order:]  Wheeeas,  on  the  day  of  , 

19     ,  an  order  of  the  Court  was  entered  herein  [identify 

it,  if  necessary,  hy  character]. 

And  wheeeas,  the  said  [naming  appellant],  feeling  aggrieved 
thereby,  intends  to  appeal  therefrom  to  *  the  Court  of  Appeals 
[and  if  the  party  adverse  to  appellant  has  died,  add:  And  whereas, 
said  died  on  or  about  the  day  of  ,  19     ]  :  ** 

ISTow,  THEEEEOEE,  we,^®  M.  'N.,  of  [specifying  residence]  and 
O.  P.,  of  [specifying  residence] ,  do  hereby,  pursuant  to  the  stat- 
ute, jointly  and  severally^'^  undertake  f  that  the  appellant  will  pay 

2-t  This  is  necessary  to  perfect  the  or  more  sureties,  unless  the  one  is  a 

appeal,  and  does  not  operate  to  stay  fidelity  or  guaranty  company.     Code 

the  .judgments  below.     Code  Civ.  Pro.,  Civ.  Pro.,  §§  811,  1334. 
§  1326.  It  is   not  essential  that  appellant 

25  The  judgment  should  be  described  also  sign.      §  811;  Vol.  I,  p.  455. 

in  the  undertaking  sufficiently  to  en-  27  The  inadvertent  omission  of_ these 

able  it  to  be  identified  as  the  subject  words  will  not  aifect  the  liability  of 

of  the  instrument.     McElroy  v.  Mul-  the  sureties.      Denike  v.   Denike,  61 

ford,  128  N.  Y.  303.  App.  Div.  492,  70  N.  Y.  Supp.  629. 

26  In  this  case  there  must  be  two 
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all  costs  and  damages  -which  may  be  awarded  against   [hiir  1   on 

said  appeal,  not  exceeding  five  hundred  dollars.^® 

[Date.]  [Signatures.] 

[Acknowledgment  as  in  Form  822,  p.   1176  of  this  volume; 

affidavit  of  sufficiency,  as  in  Form  823,  p.   1176;  approval  not 

necessary;  justification,  if  required,  as  in  Volume  I,  p.  467,  etc.] 

[Notice  of  filing,  as  in  Form  825,  p.  1177  of  this  volume.y° 

FOEM  No.  2086. 

Undertaking  to  effect  stay,  on  appeal  to  Appellate  Division,  or  Court  of 
Appeals,  from  money  judgment  or  order. 

[As  in  Form  2085,  adding  at  the  end:]  and  also  in  like  man- 
ner^" undertake  that  if  the  judgment  [or,  order]  appealed  from, 
or  any  part  thereof,  is  affirmed,  or  the  appeal  is  dismissed,  said 
appellant  will  pay  the  sum  recovered^*  or  directed  to  be  paid  by 
the  judgment  [or,  order],  or  the  part  thereof  as  to  which  it  is 
affirmed^^  [or  in  case  of  instalments,  as  in  next  Form  from  the  f 
to  the  §]. 

[Date.]  [Signatures.] 

[Authentication,  etc.,  as  directed  under  Form  2085. J 

[Serve  copy,  tuith  notice  of  filing,  as  in  Form  825,  p.  1177  of 
this  volume.] 

FORM  No.  2087. 

trndertaking  to  stay,  pursuant  to  order,  on  appeal  from  nJoney  order  or  judg- 
ment (including  those  payable  in  instalments,  or  for  alimony,  etc.).33 

[As  in  Form  2085  to  the  **,  continuing:]  and  the  court  hav- 
ing made  an  order  that  all  proceedings  on  the  part  of  the  [plain- 
tiff] be  stayed  pending  the  said  appeal,  on  the  [defendant]  giving 

28  Such  an  undertaking  is  limited  to  Proceedings  under  a,  money  judg- 
the  costs  accruing  after  the  appeal  ment  against  one  defendant  will  not 
to  the  Court  of  Appeals.  Bennett  v.  be  stayed  upon  an  appeal  by  a  co- 
Am.  Surety  Co.,  73  App.  Div.  468,  77  defendant,  without  an  undertaking 
N.  Y.  Supp.  207.  sufBcient  to  cover  the  amount  of  the 

2!>  Serve  copy,  with  notice  of  filing,  money  judgment.     Quinlan  v.  Russell, 

with  notice  of  appeal,  or  before  ex-  48  N.  Y.  Super.  Ct.  537. 

piration  of  time  to  appeal.    Code  Civ.  32  The  court  may  limit  the  security 

Pro.,  §  1334.  to    not    less    than    $50,000,    when    it 

5"  The  omission  of  the  words  "  in  would    otherwise    exceed    that    sum. 

like  manner"   would   not   affect   the  Code   Civ.   Pro.,    §    1312;    Nat.   Cont. 

joint  and  several  liability.     Donovan  Co.  v.  Hudson  Riv.  Water  Power  Co., 

V.  Clark,  76  Hun,  339,  27  N.  Y.  Supp.  47  Misc.  491,  94  N.  Y.  Supp.  187,  34 

686.  Civ.  Pro.  Rep.  315. 

'1  As  to  separate  recoveries  against  33  See  Post  v.  Doremus,   60  N.  1'. 

several    defendants,     see     Ex     parte  371.     Compare  N.  Y.  Code  Civ.  Pro., 

French,  100  U.  S..1.  §  1310.    For  order,  s«e  Form  2102. 
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an  undertakiiiTiig  executed  by  [tke  defendant^*  and  —  two]  suffi- 
cient sureties,  conditioned  as  herein  provided : 

ISTow,  THEKEFOEE,  we,  M.  IST.  [specifying  residence]  and  0.  P. 
[specifying  residence],  do  hereby,  jjursuant  to  the  statute  and 
said  order,  jointly  and  severally  undertake  that  the  appellant  will 
pay  all  costs  and  damages  which  may  be  awarded  against 
on  said  appeal,  not  exceeding  five  hundred  dollars;  and  also,  in 
like  manner,  undertake  that  if  the  judgment  \_or,  order]  ap- 
pealed from,  or  any  part  thereof,  is  affirmed,  or  the  appeal  is  dis- 
missed, the  appellant  will  pay  the  sum  recovered,  or  directed  to 
be  paid  by  the  judgment  [and,  if  the  appeal  is  to  the  Court  of 
Appeals  from  affirmance  at  Appellate  Division,  add:  and  the 
judgment  —  or,  order — affirmed  by  the  judgment  —  or,  order 
— appealed  from],  or  the  part  thereof  as  to  which  it  shall  be 
affirmed  [or  in  case  of  a  judgment  or  order  for  instalments,  f  will 
pay  each  instalment  of  the  sum  recovered  by  said  judgment  — 
or,  order  —  which  shall  become  payable  pending  the  appeal,  or 
the  part  thereof  as  to  which  the  judgment  —  or,  order  —  shall  be 
affirmed,  not  exceeding  the  sum  of  dollars  §].     [The  fol- 

lowing clause  is  not  to  he  inserted  unless  required  hy  order  of  the 
court,  as  a  condition  of  stay:  and  all  damages  which  shall  be 
awarded  against  the  appellant  upon  the  appeal,  by  the  determina- 
tion of  the  Appellate  Court,  or  by  the  court  below,  pursuant  to 
the  determination  of  the  Appellate  Court.] 

[Date.]  [Signatures.] 

[Authentication,  etc.,  as  directed  under  Form  2085.] 

[Notice  of  filing  as  in  Form  825,  p.  1177  of  this  volume.] 

FORM  Wd.  2088. 

Undertaking  to  stay,  on  appeal  from  a  judgment  or  order  for  possession  of 

personal  property.35 

[As  in  Form  2085,  inserting  at  end,  before  signatures:]  and 
also  in  like  manner  undertake  in  the  sum  of  dollars**  that 

the  appellant  will  obey  the  direction  of  the  appellate  court  upon 
the  appeal. 

34  See  Vol.  I,  p.  455.  court  may,  if  the  property  be  perish- 

35  Code  Civ.  Pro.,  §  1329.  able  or  depreciable  by  time  and  use, 
Whether    on   appeal   from  a   judg-      add  a  provision  indemnifying  the  re- 

ment  or  order  requiring  both  the  pay-  spondent  for  the  use  and  depreciation 

ment   of  money  and  the   delivery  of  in    case    the    judgment    is    affirmed, 

property  security  is  in  all  cases  re-  Read  v.  Potter,  11  Abb.  Pr.  413. 

quired.    Compare  Elliott  v.  Buckland,  36  The   sum   must  be  fixed  by  the 

37  How.  Pr.  71:  Bank  of  Havana  v.  court,  or  a  judge  thereof.     Dady,  v. 

Moore,  8  Wkly.  Dig.  198.  O'Rourke,  65  App.Div.  465,  72  N.  Y. 

Where  the  stay  is  discretionary,  the  Supp.  827. 
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FORM  No.  2089. 

Undertaking  to  stay,  on  appeal  from  judgment  for  possession  of  real  ptop- 

erty.ST 

[As  in  Form  2085,  adding  at  end:  and  also  in  like  manner 
undertake  *  that  the  appellant  will  not,  while  in  possession  of  the 
property,  commit,  or  suffer  to  be  committed,  any  waste^*  thereon ; 
and  that,  if  the  judgment  or  order  is  affirmed,  or  the  appeal  is 
dismissed,  [m  case  sale  is  ordered,  and  there  is  a  deficiency  upon 
a  sale]  he  will  pay  the  value  of  the  use  and  occupation  of  the 
property,  or  the  part  thereof,  as  to  which  the  judgment  or  order 
is  affirmed,^'  from  the  time  of  taking  the  appeal  until  the  de- 
livery of  the  possession  thereof,**  pursuant  to  the  judgment  or 
order,  not  exceeding  the  sum  of  dollars.*^ 

[Date,  authentication,  etc.,  as  directed  under  Form  2085. J 

['Notice  of  -filing  as  in  Form  825,  p.  1177.] 

FORM  No.  2090. 

Undertaking  to  stay,  on  appeal  from  judgment  in  foreclosure  by  one  adjudged 
liable  for  deficiency .42 

[As  in  Forms  2085,  2089,  to  the  end,  continuing  .'I  *  that  if 
the  judgment  is  affirmed,  or  the  appeal  is  dismissed,  the  appellant 
will  pay  any  deficiency  which  may  occur  upon  the  sale,  in  dis- 
charging the  sum  to  pay  which  the  sale  is  directed,  with  interest 
and  costs,  and  all  expenses  chargeable  against  the  proceeds  of  the 
sale,  not  exceeding  dollars   [to  he  fixed  hy  a  judge  of  the 

court  heloiv]. 

[Bate,  authentication,  etc.,  as  directed  under  Form  2085. J 

37  Code     Civ.     Pro.,     §     1331,     as  Clason    v.    Kehoe,    87   Hun,    368,    34 

amended  in   1903.     Tiie   section  only  N.  Y.  Supp.  431. 

applies  where  the  appellant  is  in  pos-  *i  To  be   fixed  by  a   judge   of  the 

session  of  the  property,  or  liable  for  court  appealed  from, 

a  deficiency.     See  Com.  Bank  v.  Foltz,  *'^  Where  an  undertaking  as  on  ap- 

35  App.  Div.  237,  54  N.  Y.  Supp.  764 ;  peal  from  a  money  judgment  had  been 

Sternbach  v.  Friedman,  29  App.  Div.  incorrectly  given,   the   court   held   it 

480,  51  N.  Y.   Supp.   1068.  valid   as   a    common   law   agreement, 

On  appeal  from  final  judgment  for  but  only  to  the  extent  of  the  costs. 

doTOr,  there  must  also  be  an  order  Concordia     Savings,    etc.,    Assoc,    v. 

for  stay.  N.  Y.  Code  Civ.  Pro.,  §  1616.  Read,  124  N.  Y.  1S9. 

3«  This  clause  is  essential.    State  v.  An   order   for  a   stay   is  necessary 

Thiele,  19  Nebr.  220,  27  N.  W.  Rep.  when  the  appellant  is  not  in  posses- 

937.  sion  of  the  property  or  liable  for  the 

39Heinlin  v.  Beans,  71  Cal.  295.  deficiency.     Rosenbaum  v.  Tabler,  31 

« Includes   the   value   pending  the  App.  Div.  312,  53  N.  Y.  Supp.  722. 

determination    of    the    appeal.      See  See  Form  2102. 
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FORM  No.  2091. 

Undertaking,  in  dowei,  to  prevent  stay  on  defendant's  appeal  from  final 

judgment. 

[Title  of  court  below,  and  action.]         ■ 

"Whereas,  on  the  day  of  ,   19      ,  the  ahove- 

named  plaintiff  recovered  a  judgment  in  the  Court  for  the 

county  of  ,  against  the  above-named  defendant,  awarding 

1o  plaintiff  possession  of  premises  admeasured  and  laid  off  to  her 
as  her  dower,  and  whereas  defendant,  feeling  aggrieved  thereby, 
has  appealed  therefrom  to  [the  Court  of  Appeals],  and  has 
applied  for  a  stay  of  the  execution  of  said  judgment  pending  such 
appeal : 

ITow,  THEEEFGEE,  we,*^  A.  B.  [^Specifying  here  one  or  more 
sureties  and  their  residences],  do  hereby,  pursuant  to  the  statute, 
jointly  and  severally  undertake  that,  if  the  judgment  appealed 
from  is  reversed  or  modified,  and  restitution  is  awarded,  the 
plaintiff  will  pay  to  the  person  entitled  thereto,  the  value  of  the 
use  and  occupation  of  the  part  so  admeasured  and  laid  off  to  her, 
or  of  the  portion  restitution  of  which  is  awarded,  during  the  time 
she  holds  possession  thereof  by  virtue  of  the  judgment. 

[Date.]  [Signatures.] 

[Acknowledgment  as  in  Form  822,  p.  1176  of  this  volume; 
affidavit  of  sufficiency  as  in  Form  823,  p.  1176 ;  approval**  by 
the  court  or  judge  as  in  Form  824,  p.  1176.] 

[Notice  of  filing  as  in  Form  825,  p.  1177.] 

FORM  No.  2092. 
Certificate  of  deposit  in  lieu  of  undertaking  on  appeal. 

[Title  of  court  below j  and  action.] 

This  is  to  certify  that  T.  Z.,  attorney  for  the  defendant'  and 
appellant  in  the  above  entitled  action,  has  this  day  deposited 
with  me,  as  clerk  of  the  Court,  the  sum  of  dollars. 

Said  sum  is  deposited  in  lieu  of  the  undertaking  required  to  be 
given  on  appeal  to  the  Court  of  Appeals  from  the  judgment  [or, 
order]    entered   herein   on   the  day  of  ,    19     [or 

43  It  is  not  essential  that  plaintiff  44  Approval  in  this  case  is  expressly 

sign  this  undertaking,  nor  that  there  required.  N.  Y.  Code  Civ.  Pro.,  §  1616. 

be  more  than  one  surety  if  the  court  But  no  express  provision  seems  to  be 

or  judge  accepts  it  without.     N.  Y.  made  for  exception  and  justification. 
Code  Civ.  Pro.,  §§  811,  1616;  Vol.  I, 
p.  455. 
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otherwise,  according  to  the  nature  of  the  undertaking'],  to  be 
held  by  me  to  abide  the  result  of  said  appeal. 

[Date.]  [Signature  of], 

Clerk  of  Court. 

FORM  No.  2093. 
Notice  of  deposit  in  lieu  of  undertaking  on  appeal. 
[Title  of  court  below,  and  action.] 

Please  take  notice,  that  in  lieu  of  giving  an  undertaking,  the 
appellant  has  this  day  deposited  with  the  clerk  of  the  county  of 
[or,  the  clerk  of  the  Court],  the  sum  of  dol- 

lars*^ for  the  purpose  of  perfecting  his  appeal  to  the  [Appellate 
Division  of  the  Supreme  Court,  for  the  Department]  from 

the  judgment  [or,  order]  in  this  action  entered  with  said  clerk 
[and  for  the  purpose  of  staying  the  execution  of  said  judgment 
—  or,  order]. 

[Date,  signature  and  addresses  as  in  Form  815,  p.  1171.J 

FORM  No.  2094. 
Waiver  of  undertaking.46 

[Title  of  the  appellate  court  and  action.] 

The  [plaintiif]  hereby  consents  that  the  [defendant]  may  ap- 
peal to  the  Court  from  the  judgment  [or,  order]  entered 
in  this  action  on  the  day  of  ,  19  ,  and  that  pro- 
ceedings under  the  said  judgment  [or,  order]  shall  be  stayed 
until  the  decision  of  the  said  appeal,  without  security  [or,  may 
say:  without  other  security  than  the  deposit  of  a  certified  check 
on  some  responsible  bank  —  by  the  defendant  —  in  the  hands 
of  ,  payable  to  ,  and  to  stand  in  lieu  of  an 
imdertakingl. 

[Date.]  [Signature  of]. 

Attorney  for   [respondent]. 

45  Equal  to  the   amount  or  aggre-  *6  Sanctioned   by   N.   Y.    Code   Civ. 

gate  of  the  amounts,  including  future  Pro.,  §   1305. 

costs  on  appeal,  for  which  otherwise  As  to  implied  waiver,  see  the  fol- 

seeurity  must  be  given.     N.  Y.   Code  lowing  cases:  Hill  v.  Burke,  62  N.  Y. 

Civ.  Pro.,  §  1306;  Pringle  v.  Leverieh,  111;  Halsey  r.  Flint,  15  Abb.  Pr.  367; 

1  Civ.  Pro.  Eep.  372.     A  less  sum  or  Beckwith  v.  Kansas  City,  etc.,  R.  R. 

a   special   deposit   may   be   made    on  Co.,   28   Kan.   484;    Howard   v.   Har- 

stipulation.     Jessup  v.   Carnegie,   45  man,  5  Cal.  78;  Bryan  v.  Berry,  8  id. 

N.  Y.  Super.  Ct.  310.    As  to  the  title  130,  134. 
to  such  deposits,  see  note  in  18  Abb. 
>J.  .0.  323. 
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FORM  No.  2095. 
Exception  and  justification. 

[Notice  of  exception  as  in  Volume  I,  p.  480,  Form  257.  No- 
tice of  justiflcatian  as  in  id.,  Form  258.  But  may  designate* 
county  judge,  if  desired,  instead  of  the  court  where  the  action 
is  pending,  or  a  judge  thereof.*''  Allowance  of  sureties  hy  court 
or  judge.  Form  255,  Volume  I,  p.  480.**  Serve  copy  of  the  allow- 
ance with  notice  that  it  luas  granted.*^^ 

[Motion  for  renewal  of  security,  etc.,  on  insolvency,  etc.,  of 
sureties,  see  Forms  260-262,  Volume  I,  pp.  481^83,  iut  entitle 
and  move  in  the  appellate  court. 1 

FORM  No.  3096. 
Affidavit  to  move  to  dismiss  for  neglect  to  g;ive  new  undertaking. 

[Title  of  appellate  court^  and  of  action.'] 
[Venue.] 

A.  T.,  being  duly  sworn,  says: 

I.  That  he  is  the  [managing  clerk  in  the  office  of  the]  attor- 
ney for  the  [plaintiff  and]  respondent  herein. 

II.  That  ,  [one  of]  the  sureties  in  the  undertaking 
given  by  the  appellant  on  this  appeal,  after  executing  said  under- 
taking, became  insolvent  [or,  the  circumstances  of  —  etc. —  etc. 
—  became  so  precarious  that  said  undertaking  vpas  not  sufficient 
to  afford  due  security  to  the  respondent]  ;  and  thereupon,  and  on 
due  proof  thereof,  this  court,  on  the  day  of  last, 
duly  made  an  order  requiring  said  appellant  to  file  a  new  under- 
taking, and  serve  a  copy  thereof  within  twenty  days  after  service 
of  said  order;  a  copy  of  which  order,  marked  A,  together  with  a 
copy  of  the  affidavit  on  which  it  was  granted,  marked  B,  are 
herejo  annexed. 

III.  That  on.  the  day  of  ,  19  ,  a  copy  of  the 
said  order,  with  notice  of  entry  of  the  same,  was  duly  served 
on  the  appellant's  attorney  by  this  deponent,  by  [stating  particu- 
lars; see  Forms  21B-222,  Volume  I,  pp.  406-408,  or  say:  as 
appears  by  the  affidavit  of         ,  hereto  annexed,  and  marked  C]. 

IV.  That  although  more  than  twenty  days  have  elapsed  since 
said  service,  no  new  undertaking,  nor  any  copy  thereof,  has  been 

4T  N.  Y.  Code  Civ.  Pro..  §  1335.  « Id.,  §   1335. 

«  Id.,  §  812,  last  clause,  and  §  1335.  so  Parks  v.  Murray,  109  N.  Y.  646. 


APPEAL. U.     SBCTUKITY  AND  STAY.  2079 

served  upom  tlie  attorney  for  the  respondent,  personally  or  in 
any  manner,  to  the  knowledge  or  belirf  of  deponent,  nor  has  any 
new  nndertaking  been  executed!  ar  filed  to  his  knowledge  or 
belief. 

[■Jurat.']  ISignature.] 

FORM  No.  2097. 

ITotice  of  motion  to  dismiss  for  neglect  to  give  new  undertaking.5i 

[Title  of  appellate  court,  and  of  action.] 

Please  take  notice,  that  upon  the  annexed  affidavits  of  [names] 
verified  on  the  day  of  ,19        [and  designate  any 

other  papers  relied  cm,],,  a  motion  will  be  made  at  a  term  of  this 
court,  to  he  held  at  the  ,  in  ,   on  the  day 

of  )  19     >  at  the  opening  of  the  court,  or  as  soon  there- 

after as  counsel  can  be  heard,  that  the  appeal  of  the  appellant 
from  the  [judgment]  herein,  be,  dismissed  with  costs,  and  with 
costs  of  this  motion,  on  the  ground  that  the  appellant  has  neg- 
lected to  execute,  file  and  serve  notice  of  a  new  tindertaking, 
as  required  by  the  order  of  this  court,  entered  herein  on  the 
day  of  ,  19     ,  and  for  such  other  or  further  order 

as  may  be  just. 

[Date.]  [Signature  and  office  address  of], 

Attorney  for  respondent. 
[Address  to],  Attorney  for  appellant. 

FORM  No.  2098. 
Order  allowing  new  notice  of  justification  or  new  undertaking  on  appeal.62 

[Caption  (court  order)  and  recitals,  as  in  Form  820,  p.  1174,  of 
this  volume.] 

Obdsieed,  that  the  [plaintiif]  appellant  herein  be  allowed  to 
give  a  new  notice  ®f  justification  of  the  sureties  named  in  the 
undertaking'  on  appeal  herein  at  a  time  not  less  than  [five]!  days, 
nor  more  than  [ten]  days  after  service  of  a  copy  of  this  order 
on  the  attorney  for  the  appellant ;  or  the  appellant,  at  his  election, 
May,  on  the  day  named  for  justification  as  aforesaid,  p-resent  a 
new  undertaking  with  sureties  in  the  form  prescribed  by  law, 

51  See  last  clause  of  N.  Y.  Codfe  Civ.  reported  (security  on  appeal  to  Court 
Pro.,  §  1309.  of  Appeals), 

Move  in  the  appellsete  «ourt.   Parka  Tlriis  order   must  be  madfe   hy  the 

f.  Murray,  109i  N'.  Y.  046.  eerart.     N.  Y.  Code  Civ.  Pro.,  S  130.3: 

52  Sustained  in  Mason  v.  Libby,  Wheeler  r.  Millar,  61  How.  Pr.  396 
N.  Y.  Supm.  Ct.,  Gen.  Term,  18S1,  not  (vacating  a   judge's  order  extending 

the  time  to  justify) . 
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which  last-named  undertaking  shall,  if  the  sureties  duly  justify 
[before  a  justice  of  this  court],  stand  in  the  place  of  the  under- 
taking on  appeal  now  on  file  in  the  office  of  the  clerk  of  this 
court,  and  have  the  same  force  and  effect  as  if  filed  on  the  same 
day  when  the  notice  of  appeal  was  filed,  and  as  if  the  sureties 
therein  named  had  justified  within  the  time  prescribed  by  law. 
Enter:   \_signature  of  judge  hy  initials  of  name  and  title.} 

FORM  No.  2099. 

Order  dismissing  appeal  or  vacating  stay.BS 

[Title  of  appellate  court,  and  of  action;  recitals  according  to 
the  case;  see  Form  820,  p.  1174.] 

Oedeked,  that  the  appeal  taken  by  from  the  judgment 

[or,  order]  entered  herein  on  the  day  of  »  19     >  be 

and  the  same  is  hereby  dismissed,  with  costs  and  with  ten  dollars 
costs  of  this  motion®*  to  respondent  [or,  that  the  order  —  or, 
judgment  —  appealed  from  be  executed  as  if  the  original  under- 
taking had  not  been  given]. 

Enter:   [signature  of  judge  hy  initials  of  name  and  title.] 

FORM  No.  2100. 
AfSdavit  to  obtain  stay  on  appeal  from  an  order  or  judgment. 

[Title  of  court^^  and  action.] 
[Venue.] 
Y.  Z.,  being  duly  sworn,  says: 

I.  That  he  is  the  [defendant  above  named.] 

II.  That  on  the  day  of  ,  19  ,  an  order  [or, 
judgment]  was  entered  in  this  action,  at  a  [Special]  Term  of 
the  Court  [describing  it  as  thus:  directing  deponent  to  de- 
liver to  the  plaintiff  certain  property  alleged  to  be  in  deponent's 
custody  or  control]. 

53  Formerly   an   appeal   to   General      v.  Anthony,  23  N.  Y.  1G4;  Brown  v. 
Term  could  not  be  dismissed  for  fail-      Leisjh.  50  id.  427. 

ure  to  file  new  security,  except  in  a  56  Entitle  in  court  in  or  from  which 

case  where   security  was  essential  to  the    appeal    is    taken     (McDonald   r. 

perfect  the  appeal.     Center  v.  Fields,  Hanlon,    71    Cal.    535,    12    Pac.   Rep. 

2  Abb.  Ct.  App.  Dee.  253.     And  the  515;  N.  Y.  Code  Civ.  Pro.,  §  1351), 

present   statute,   §    1308,   last  clause,  unless  the  appeal  is  to  the  Supreme 

seems  to  bear  the  same  construction.  Court    from    an    inferior    court,    in 

54  As  to  costs,  compare  Dunseith  r.  which   case   the  application  must  be 
Stark,  3  Monthly  L.  Bui.  42;   White  to    the    appellate    court    or   a   judge 

thereof.    N.  Y.  Code  Civ.  Pro.,  I  1343. 
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III.  [That  the  value  of  the  said  property  is  not  more  than 
dollars.] 

IV.  That  deponent  intends  in  good  faith,  to  [or,  has  perfected 
an]  appeal  from  said  order,  and  will  suffer  serious  inconveni- 
ence and  loss  if  proceedings  under  the  said  order  are  not  stayed 
until  the  decision  of  the  appeal  [stating  briefly  how  and  why], 

[If  order  to  show  cause  is  ashed,  state  as  on  p.  1172. J 
[Jurat.]  [Signature.] 

FORM  No.  2101. 
Notice  of  motion  (or  ordei  to  show   cause)  for  stay  pending  appeal.B6 

[Title,  in  court  helow;  move  the  court  or  a  judge  thereof^'' 
-for  an  order:]  staying  all  proceedings  on  the  part  of  the  re- 
spondent under  the  order  [or,  judgment]  entered  herein  on  the 
day  of  ,19        [or  describe  the  nature  of  the  order 

if  necessary  to  identify  it],  until  the  decision  of  the  [Appellate 
Division]  upon  the  appeal  taken  from  the  said  [order]  by  the 
appellant,  or  for  such  other  relief  as  may  be  just.^* 

[If  order  to  show  cause  is  taken,  may  insert:  and  let  all  pro- 
ceedings on  the  part  of  the  defendant  be  stayed  tmtil  the  hearing 
and  decision  of  the  application  to  be  made  on  this  order.] 

FORM  No.  2102. 
Order  for  stay  pending  appeal  on  giving  security.BS 

[Name  of]  Court  [or  if  court  order],  At  a  Special  Term   [etc., 

as  in  Form  820,  p.  1174  of  this  volume.] 
[Title  of  action.] 

An  order   [or  judgment]  having  been  entered  herein  on  the 
day  of  ,  19        [briefly  stating  effect,  for  instance 

56  If  a  case  has  been  made  on  the  Smith,  9  Wise.  122;  and  Polini  v. 
appeal,  move  on  that,   in  connection      Gray,  41  L.  T.  (N.  S.)  173. 

with  the  affidavit.     Otis  v.  Spencer,  This    order   may   be   made  by   the 

8  How.  Pr.   171.  court  in  or  from  which  the  appeal  ia 

57  Such  an  order  to  show  cause,  in  taken,  or  a  judge  thereof,  upon  such 
the  Supreme  Court,  First  District,  terms  as  to  security  or  otherwise,  as 
Kay  be  made  by  a  judge  in  any  part  justice  requires";  except  that  execu- 
fo  the  State.    Hull  i?.  Hart,  27  Hun,  21.  ition   upon   a   money   judgment    shall 

68  It  seems  that  the  Special  Term  not  be  stayed  more  than  thirty  days 

May  extend  the  time  to  redeem  fixed  without   security.     N.    Y.    Code   Civ. 

by  an   Appellate    Division    decision.  Pro.,  §  1351. 

when  staying  proceedings  on  that  de-  An  undertaking  on  appeal  from 
dsion  pending  an  appeal  to  the  Court  an  order  denying  motion  for  new  trial 
of  Appeals.  Gray  f.  Green,  14  Hun,  18.  will  not  stay  execution  on  the  judg- 
es As  to  the  inherent  power  of  the  ment  without  an  order  therefor.  Car- 
wurt  to  order  a  stay,  see  Hudson  v.  ter  v.  Hodge,  150  N.  Y.  532.    Nor  an 
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thics.-l  ovemiling  tlie  defendant's  answer  as  frivolous  and  direct- 
ing judgment  for  the  plaintiff;  and  the  [defendant]  having  ap- 
pealed, or  being  about  to  appeal,  therefrom,  to  the  Appellatft 
Division  of  this  court  for  the  [First]  Department ;  If ow,  on  read- 
ing and  filing  the  affidavit  of  M.  'N.,  verified  the  day  of 
,19  ,  and  after  hearing  T.  Z.  for  said  defendant,  and  A. 
T.  for  plaintiff;  and  on  motion  of  T.  Z.  for  the  defendant: 

Oedeeed,  that  all  proceedings  on  the  part  of  the  [plaintiff] 
be  Ftayed  pending  such  appeal,^  provided  the  [defendant]  shall 
within  days  from  the  date  of  this  order  give  an  under- 

taking in  due  form,  executed  by  [the  defendant  and] 
sufficient  sureties,  who  shall  justify  in  the  usual  manner  if  ex- 
cepted to,  and  conditioned  that  the  appellant  will  pay  all  costs 
and  damages  which  may  be  awarded  against  him  on  said  appeal, 
not  exceeding  five  hundred  dollars;  and  also  [etc.,  as  in  Forms 
2086,  2087,  2088,  or,  2089,  fi'om  the  *  to  the  end']. 

^Authentication  as  in  Form  818,  p.  1173  of  this  volume.] 

FORM  No.  2103. 
Order  appointing  receiver  to  pay  taxes,  etc.,  pending  appeal  after  judgment 

affecting  title.ei 

At  a  Special  Term  [etc.,  as  in  Form 
820,  p.  1174  of  this  volume.] 
[Title  of  action.] 

Upon  the  judgment-roll   and  notice   of   appeal  herein     [and 
specify  other  papers  on  file  if  needed  to  su,stain  the  order],  and 
on  reading  and  filing  the  affidavit  of  A.  B.,  verified  the 
day  of  ,  19    ",  and  it  appearing  that  the  premises  described 

in  the  pleadings  and  judgment  herein  are  subject  to  a  large 
amount  of  taxes,  water  rents  and  assessments,  for  some  of  which 
said  premises  have  been  or  are  about  to  be  sold ;  and  after  hearing 
A.  T.,  of  counsel  for  the  motion,  and  T.  Z.,  of  counsel  for  the 
defendant  [or,  on  reading  and  filing  proof  of  the  notice  of  this 

appeal  from  an  order  granting  resti-  v.  Green,   14  Hun,  18.     So  the  court 

tution.       Mossein    v.     Empire     State  may  impose  terms  as  a  condition  of 

Surety    Co.,    97    App.    Div.    230,    89  granting  the  stay.     Waring  v.  Som- 

N.  y.  Supp.  843.    Nor  in  foreclosure,  born,  12  id.  81;  Wilson  v.  Grant,  59 

by  one  not  in  possession  or  liable  for  How.  Pr.  350. 

the  deficiency.     Rosenbaum  r.  Tobler,  61  Fellows  v.  Heermans,  13  Abb.  Pr. 

31  App.  Div.  312,  53  N.  Y.  Supp.  722.  (N..S.)   1;  s.  P.,  N.  Y.  Code  Civ.  Pro., 

60  A    clause    granting    a    necessary  §  713.     Compare  Washington  Market 

extension  of  time  to  perform  an  act  Co.  r.  Warthen  (Dist.  Col.,  1883),  11 

required   by   the   order    or    judgment  Wash.  Law  Rep.  498. 
appealed  from  may  be  inserted.    Gray 
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motion,  and  no  one  appearing]  in  opposition,  and  on  motion  of 
A.  T.,  attorney  for  the  plaintiif, 

Oedeeed,  that  K.  C,  of  the  city  of  ,  be  and  he  hereby 

is  appointed  receiver  of  all  the  premises  hereinafter  described, 
as  also  of  all  the  back  outstanding  rents  due  and  unpaid  from 
the  defendant's  tenants  therein,  during  the  pendency  of  and  until 
the  final  determination  of  any  appeals  herein. 

[Directions  to  receiver,  collections,  payments,  etc.;  see  p.  1040 
of  Volume  I,  etc.'\ 

Oedeeed,  that  the  said  plaintiff,  his  relatives  or  his  family, 
the  said  defendant,  her  relatives  or  family,  or  any  or  either  of 
the  families  or  relatives  of  the  respective  parties  to  this  action, 
or  any  part  thereof,  shall  not,  either  directly  or  indirectly,  use, 
live  on  or  occupy  any  part  or  portion  of  the  aforesaid  premises 
under  any  pretense  whatsoever,  except  the  defendant  may  have 
to  and  including  ,19     ,  within  which  to  quit  and  sur- 

render to  the  said  receiver  the  portion  of  said  premises  occupied 
by  her. 

[Bond  clause  and  authentication  as  in  end  of  Form  679, 
p.  1029  of  Volume  /.]     {^Description  of  premises.'] 

FORM  No.  2104. 
Affidavit  to  obtain  otder  to  mark  judgment,  "  lien  suspended  on  appeal."62' 

\Title  of  court  and  action.] 

[Venue.] 

Y.  Z.,  being  dtily  sworn,  says :  I.  That  he  is  the  [defendant] 
in  the  above  action  \_or  otherwise  state  relation  to  the  cause]. 

II.  That  judgment  was  duly  entered  herein  in  favor  of  plain- 
tiff against  defendant  for  the  sum  of  dollars,  on  , 
19  ,  and  the  judgment-roll  was  filed  and  said  judgment  dock- 
eted in  the  office  of  the  clerk  of  the  county  of                on  the 

day  of  ,19        \_or  otherwise  show   lien  acquired.      See 

Forms  2171,  etc.,  under  Execution]. 

III.  That  on  the  day  of  ,  19  ,  an  appeal  from 
said  judgment  to  the  [Appellate  Division  of  this]  court  was  duly 
taken  and  perfected  by  deponent,  and  an  undertaking  on  appeal 
was  duly  given  in  the  sum  of  dollars,  sufficient  to  entitle 
the  appellant  to  a  stay  of  the  execution  of  the  said  judgment,. 

62  N.  Y.  Code  Civ.  Pro.,  §  1256. 
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"without  an  order  for  that  purpose,  of  which  a  copy  is  hereto 
annexed. 

IV.  That  said  defendant  is  owner  of  [or,  interested  in]  cer- 
tain real  property  lor,  chattels  real  • —  or  both]  in  said  county 
of  ,  on  which  said  judgment  is  an  apparent  lien.  [If 
only  a  portion  is  desired  to  be  exempted,  continue:]  Said  prop- 
erty is  described  as  follows:   ^description  in  fuW]. 

V.  That  the  defendant  desires  to  sell  [part  of]  said  property 
[designating  which  parf],  but  by  reason  of  the  lien  of  said  judg- 
ment he  cannot  convey  a  good  title.  That  he  is  amply  respon- 
sible to  pay  said  judgment,  and  the  lien  of  said  judgment  is 
sufficiently  secured  by  resting  alone  on  his  other  property  [or 
state  other  facts  making  it  safe  to  grant  the  order']. 

[Jurat.]  [Signature.] 

FORM  No.  2105. 
Consent  of  sureties  annexed  thereto. 
[Title  of  court  and  action.] 

We  do  hereby  consent  to  the  granting  and  entry  of  the  pro- 
posed [or,  annexed]  order  discharging  and  exempting  from  the 
lien  of  the  judgment  in  the  above  action  the  defendant's  real 
property  in  the  county  of  [or,  the  property  mentioned  and 

described  in  the  annexed  affidavit  of  Y.  Z.,  the  defendant  herein]. 

[Date.]  [Signature.] 

[Achnowledgment  as  in  Form  822,  p.  1176,  of  this  volume.] 

FORM  No.  2106. 
Order  to  show  cause  why  judgment  lien  should  not  be  suspended  on  appeal. 

[As  in  Form  818,  p.  1173,  omitting  the  matter  in  brackets  pre- 
ceding the  X,  and  substituting  for  the  italic  matter  between  the 
X  and  |:]  directing  the  clerk  of  the  county  of  to  make  an 

entry  on  his  docket  of  the  judgment  described  in  the  annexed 
affidavit:  "Lien  [partially]   suspended  on  appeal." 

[Serve  on  attorney  for  respondent;  also  on  the  sureties  in  the 

undertaking  on  appeal.^] 

• ^ -^ 

esMunn  v.  Barnum,  2  Abb.  Pr.  409;  Briggs  v.  Brown,  13  Abb.  N.  C.  481; 
N.  T.  Code  Civ.  Pro.,  §  1256. 
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FORM  Wo.  2107. 
Order  releasing  real  property  from  judgment  lien. 84 

At  a  Special  Term  [etc.,,  as  in  Form 
820,  p.  1174  of  this  volume']. 
[Title  of  action.^ 

On  reading  and  filing  the  affidavit  of  Y.  Z.,  verified  the 
day  of  J  19     ,  wherefrom  it  appears  that  an  appeal  from 

the  judgment  in  this  action  has  been'  by  the  [defendant]  duly 
perfected,  and  that  an  undertaking  sufficient  to  entitle  the  appel- 
lant to  a  stay  of  the  execution  of  the  judgment  without  an  order 
for  that  purpose  has  been  duly  given  by  said  [and  recite 

due  service  on  or  appearance  by  the  respondent's  attorney,  and 
due  service  on  or  appearance  hy  the  sureties,  or  if  they  have  con- 
sented, add:  and  on  reading  and  filing  the  -within  consent  of  said 
sureties  to  the  entry  of  this  order] ,  and  on  motion  of  T.  Z.,  attor- 
ney for  the  defendant: 

Ordered,  that  all  the  real  property  and  chattels  real  [or,  that 
the  property  hereinafter  described],  upon  which  said  judgment 
is  a  lien,  be  and  hereby  is  [or^  are]  henceforward  exempted  from 
the  lien  of  said  judgment  as  against  judgment-creditors,  pur- 
chasers, and  mortgagees  in  good  faith ;  and  that  the  clerk  of  the 
county  of  is  hereby  directed  to  make   an  entry  in  his 

docket  of  said  judgment  in  each  place  where  it  appears  in  the 
docket  book,  substantially  as  follows :  "  Lien  [partially]  sus- 
pended on  appeal;  see  order  entered  the  day  of  , 
19    "  [here  specifying  the  date  of  his  entry  of  the  order]. 

[If  specified  parcels  only  are  exempted,  add:  the  property 
above  mentioned  is  known  and  described  as  follows  —  descrip- 
tion.] '[May  add:  this  order  is  made  upon  condition  —  stating 
what].^ 

Enter:   [signature  of  judge  hy  initials  of  name  and  title.] 

III.     SUBSTITUTION   OF   PARTIES. 
[The  remedies  for  substitution,  when  necessary  for  purposea  of  appeal,  are 
as  follows: 

L  Appeal  by  party  taken  after  his  adversary  is  dead. 

(1)  Take  appeal  as  if  he  were  still  living.     Forms  2074-20S0. 

(2)  Undertaking,  as  in  Form  2085,  p.  2072. 

(3)  Affidavit  and  order  compelling  the  substitution  of  representa,tive. 
Forms  2108,  2109,  p.  2086. 

M  By  this  order  all  real  property,      Code  Civ.  Pro.,  §  1259 ;  Wronkow"  v. 
including  after-acquired  property,   is      Oakley,  133  N.  Y.  505. 
released  from  the  lien  of  the  judgment  85  The   court   may  recfuir«   further 

until  restored   bv  a   re-docket  under      security   as   a   condition.     Bergen   v. 

Stewart,  28  How.  Pr.  6. 


2086  Abbott's  practice  and  forms. 

II.  Appeal  by  representative  of  party  dying  before  appeal,  or  by  any  one 
not  a  party  who  has  acquired  an  interest  and  is  aggrieved. 

(1)  Take  appeal  as  if  a  party.     Forms  2074-2080. 

(2)  Move  to  be  substituted,  adapting  Forms  1160,  p.  1475,  etc.,  by 

adding  an  allegation  of  having  taken  and  perfected  an  appeal. 

III.  Application  of  representative  of  party  dying  after  appeal  is  taken  by 
such  party,  or  by  his  adversary,  to  be  substituted. 

[Affidavit  and  order,  see  Forms  2110-2114    {below).] 

IV.  Disposal  of  appeal  on  application  of  a  party  where  the  adverse  party 
has  died  after  appeal,  and  his  representative  fails  for  three  months  to  procure 
substitution. 

[Affidavit    and    order    to    show    cause    see    Forms    2115    and    2216 
{below). 2 

FORM  No.  2108. 

AfSdavit  to  compel  the  substitution  of  representative  of  deceased  adverse 

party.se 

[Title  of  court^  and  action.] 
[Venue.] 

T.  Z.,  being  duly  sworn,  says: 

I.  That  he  is  the  attorney  for  Y.  Z.,  the  [defendant]  and  appel- 
lant herein  [or  otherwise  show  relation  to  the  cause.] 

II.  That  on  the  daj  of  ,  19  ,  a  judgment  was 
rendered  and  entered  [or,  an  order  was  made  and  entered]  in 
the  above-entitled  action,  by  the  Court,  in  favor  of  the 
plaintiff  and  against  the  defendant,  for  dollars  [or  other- 
wise describe  the  judgment  or  order  appealed  from]. 

III.  That  after  such  entry,  and  on  or  about  the  day  of 

,  19  [or  if  the  judgment  or  order  was  entered  after 
the  respondent's  death  in  a  case  allowed  hy  Code  Civ.  Pro., 
section  763,  allege  it  according  to  the  facts],  the  said  A.  B.  died, 
leaving  his  last  will  and  testament,  which  has  been  duly  admitted 
to  probate  by  the  surrogate  of  the  county  of  ,  and  wherein 

M.  ]Sr.  was  appointed  executor,  and  said  M.  N.  has  qualiiied  and 
entered  on  the  discharge  of  his  duties  as  executor  and  now  is 
such  executor  [or  if  the  party  died  intestate,  allege  the  appoint- 
ment and  qualification  of  M.  N.  as  administrator;  see  p.  1450  of 

68  N.  Y.  Code  Civ.  Pro.,  §  1297 ;  87  Division  of  the  same  court,  entitle  in 

N.  Y.  50.3.  the    court    generally,    and    apply  _  at 

6"  If  the  appeal  is  from  one  court  to  Special    Term.      Campbell    v.    Fried- 

another,     entitle     in     the     appellate  lander,   51  App.   Div.   191,  64  N.  Y. 

court.     N.  Y.  Code  Civ.  Pro.,  §  1299.  Supp.  241. 
If    from   Special   Term   to  Appellate 
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this  volume.  Or  if  the  action  affects  the  title  to  real  estate, 
allege  heirship  of  proposed  respondent,  or  devise  to  him-  see 
Form  1164,  p.  1477]. 

IV.  That  the  said  Y.  Z.  has  appealed  from  said  judgment  [or, 

order]  to  [the  Appellate  Division  of  the  Supreme  Court  for  the 

_    Department,  on  the  day  of  ,  19       [and  state 

condition  of  appeal  as  to  stay,  etc.      If  order  to  show  cause  is 

asked,  state  as  on  p.  1172]. 

[Jurat.'l  [Signature.] 

FORM  No.  2109. 

Order   compelling   the    substitution   of    representative    of   deceased   adverse 

party. 

[Title  (court  order^)  and  recitals  as  in  Form  820,  p.  1174  of  this 
volume.] 

Oedeked,  that  said  M.  ~N.,  as  the  executor  [or  other  descrip- 
tion] of  A.  B.,  he  and  he  is  hereby  substituted  as  respondent  in 
place  and  stead  of  A.  B.,  deceased,  as  the  respondent  in  the 
appeal  brought  by  the  above-named  Y.  Z.  from  the  judgment 
[or,  order]  entered  herein  the         day  of  ,  19     . 

Enter:   [signature  of  judge  by  initials  of  name  and  title.] 

FOHM  No.  2110. 

AfSdavit  to  move  to  substitute  personal  representative  of  party  dying  after 

appeal.69 

[Title  as  in  Form  2108.] 
[Venus.] 

T.  Z.,  being  duly  sworn,  says; 

I.  That  he  has  been  the  attorney  for  the  defendant  Y.  Z.  in 
this  action  down  to  the  time  of  his  death  [or  otherwise  show  re- 
lation to  the  cau^e]. 

68  See  note  to  Form  2108.  of  action  survives  even  if  the  cause 

69  This  and  the  following  Form  of  action  before  the  judgment  could 
can  readily  be  adapted  to  the  case  of  not.  Blake  v.  Griswold,  104  N.  Y. 
an  application  by  a  surviving  party  C13  (granting  motion  of  personal 
to  substitute  the  proper  representa-  representative  of  plaintiff  respondent 
tire  of  a  deceased  party  where  per-  for  leave  to  be  substituted,  where  the 
sonal  service  of  notice  of  the  applica-  plaintiff  died  pending  appeal  and  be- 
tion  has  been  made  within  the  State  fore  argument,  and  at  the  same  time 
upon  him.  N.  Y.  Code  Civ.  Pro.,  §  1299.  affirming    the    judgment);     and    see 

For  the  purpose  of  substitution  on      Moses  v.  Wooster,  115  U.  S.  285. 
appeal,  the  judgment  with  the  cause 
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II.  That  the  said  Y.  Z.  departed  this  life  on  the  day 
of  ,  19  ,  having  duly  made  his  last  will  and  testament, 
by  which  he  appointed  S.  Z.  sole  executor  thereof;  that  the  said 
will  has  been  duly  proved  before  the  surrogate  of  the  county  of 

,  and  letters  testamentary  thereon  have  been  issued  by  the 
said  surrogate  to  the  said  S.  Z.,  who  has  qualified  and  entered 
upon  the  execution  of  such  will,  and  now  is  such  executor  [or, 
allege  intestacy  and  grant  of  letters  of  administration  (see  p. 
1450),  or  interest  of  applicant  as  devisee  or  heir  according  to  the 
fad  (see  p.  1477).] 

III.  [7/  not  sole  party,  may  add:^  That  in  this  action  other 
defendants  are  joined  with  the  said  Y.  Z.,  but  that  as  to  the 
matters  in  controversy  between  the  plaintiff  and  the  said  de- 
fendant last  named,  the  said  Y.  Z.  was  sole  defendant  [or  if  other- 
wise, set  forth  the  facts  showing  that  it  is  necessary  to  a  proper 
disposition  of  the  matter  to  bring  in  the  personal  representatives]^ 

IV.  That  judgment  [or,  an  order]  was  entered  in  this  action 
on  ,  19  [describing  if],  and  that  on  ,  19  , 
the  said  Y.  Z.,  by  deponent  his  attorney  appealed  from  the  said 
judgment  [or  order]  to  the  [Appellate  Division]  of  this  [or,  th& 

]  Court,  and  was  the  sole  appellant  therefrom,  and  that 
such  appeal  is  now  pending  before  the  said  [Appellate  Division], 
and  the  same  has  not  been  heard. 

V.  That  the  said  S.  Z.  [as  such  executor]  has  succeeded  to 
all  the  rights  of  the  said  Y.  Z. ;  [that  the  cause  of  action  herein 
continues  against  him  as  such  executor.] 

VI.  That  deponent  is  the  attorney  for  the  said  S.  Z.  [as  such 
executor]  in  the  defense  of  this  action,  and  in  the  further  prose- 
cution of  the  said  appeal. 

[//  order  to  show  cause  is  ashed,  state  as  on  p.  1172.] 
[Jurat. 'i  [Signature.] 

[Annex  consent  of  executor  to  be  substituted,  duly  acknowl- 
edged.] 

FORM  No.  2111. 

Order  substituting  personal  representative  of  party  dying,  after  appeal. 

[Title  as  in  Form  2108.] 

On  reading  and  filing  the  affidavit  of  [etc.],  by  which  it  ap- 
pears, among  other  things,  that  judgment  was  rendered  herein  on 
,19     ,  and  that  the  defendant  Y.  Z.  has  appealed  from 
such  judgment  to  the  [Appellate  Division]  of  the  Supreme  Court 
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for  the    _  Department,  and  that  such  appeal  is  now  pend- 

ing therein,  and  the  same  has  not  been  heard;  that  the  said  Y  Z. 
is  the  sole  appellant,  [and  that  as  to  all  the  matters  in  issue 
between  the  plaintiff  and  the  said  defendant,  the  said  Y.  Z.  was 
the  sole  defendant;]  that  the  said  Y.  Z.  departed  this  life  on 
the  day  of  ,  10     ,  having  made  his  last  will  and 

testament,  which  has  been  duly  proved  before  the  surrogate  of  the 
county  of  ;  that  -letters  testamentary  thereon  have  been 

issued  to  S.  Z.,  who  has  duly  qualified  as  executor  of  such 
will,  and  is  now  such  executor;  that  the  said  S.  Z.,  as  such  execu- 
tor, has  succeeded  to  all  the  rights  of  the  said  Y.  Z.,  and  that  the 
cause  of  action  herein  continues  against  him  as  such  executor;  and 
on  reading  and  filing  the  duly  acknoAvledged  consent  of  said 
S.  Z.,  as  such  executor,  to  be  substituted  as  defendant;  and  on 
motion  of  T.  Z.,  attorney  for  the  said  S.  Z.,  as  executor 
aforesaid : 

Oedeeed,  that  this  action  be  and  the  same  hereby  is  continued 
against  the  said  S.  Z.,  as  executor  of  the  last  will  and  testament 
of  the  said  Y.  Z.,  deceased. 

Enter:  [signature  of  jvdge  hy  initials  of  name  and  title']. 


FORM  No.  2112. 

Ordei  of  Appellate  Division  permitting  successor  in  interest  to  intervene  on 

appeal. 

Oedeeed,  that  the  motion  of  said  to  be  made  a  party 

to  this  action  be  and  the  same  is  hereby  granted,  and  the  said 

is  hereby  made  a  party  to  and  is  hereby  permitted  to 

prosecute  the  appeal  herein,  and  to  serve  a  notice  of  appeal  in 

his  own  behalf.'''' 

FORM  No.  2113. 

Stipulation  for  substitution  of  heirs  and  personal  representatives  pending 

appeaL 

[Title  as  in  Form  2108.  J 

It  is  hereby  stipulated  that,  on  filing  the  affidavit  of  , 

verified  the  day  of  ,  19     ,  and  the  request  of  C.  B. 

and  D.  B.  indorsed  thereon  [and  the  request  of  the  administrator 
and  administratrix  annexed  thereto,  all  of  which  are  hereto  an- 
nexed], an  order  be  entered  in  this  action  continuing  the  same 
in  the  name  of  the  heirs  at  law  of  the  said  A.  B.,  the  appellant, 

70  From  the  order  in  Koehler  v.  Brady,  82  App.  Div.  279,  81  K  Y.  Supp.  695. 
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who  has  died  pending  this  appeal,  to  wit  [naming  them  —  and 
also  in  the  names  of  —  naming  the  personal  representatives],  as 
plaintiffs  and  appellants. 

[Date.] 

[Signature  of],  Attorney  for  plaintiff. 

[Signature  of],  Attorney  for  defendant. 

FORM  No.  2114. 
Order  substituting  parties  on  appeal  by  consent. 

At  [etc.,  designating  appellate  court,  if 
the  appeal  he  from  one  court  to  another 
—  or,  at  a  Special  Term  —  etc.,  if  the 
appeal  he  to  the  Appellate  Division  of 
the  same  court. Y^ 
[Title  of  action.] 

On  reading  and  filing  the  stipulation  of  the  attorneys  of  record 
in  this  action,  dated  the  day  of  ,  19     ,  with  the 

affidavit  of  M.  N.,  verified  the  day  of  ,  19     ,  and 

the  request  of  C.  B.  and  J).  B.  [and  of  the  administrator,  etc.], 
annexed  thereto: 

Oedeeed,  that  this  action  be  and  the  same  is  hereby  continued 
in  the  names  of  ,  as  heirs  at  law   [and  of  ,  as  ad- 

ministratrix and  administrator]  of  the  said  A.  B.,  deceased,  aa 
plaintiffs  appellants. 

Enter:  [signature  of  judge  hy  initials  of  name  and  title]. 

FORM  No.  3115. 
AiBdavit  to  procure  order  or  show  cause  why  judgment  or  order  should  not 

be  reversed,  etc.72 

[Title  as  in  Form  2108.] 
[Yenue.] 

A.  T.,  being  duly  sworn,  says: 

I.  That  he  is  the  attorney  for  A.  B.,  the  plaintiff  [and  appel- 
lant] in  the  above-entitled  action  [or  otherwise  show  relation  to 
the  cause]. 

II.  That  on  the  day  of  ,  19  ,  an  appeal  to  this 
court  was  taken  by  said  A.  B.  from  the  judgment  [or,  order  — 
descrihing  it,  with  date  and  place  of  entry]. 

Ti  Campbell  v.  Friedlander,  51  App.  T2  N.   Y.    Code   Civ.   Pro.,   §    1298. 

Div.  191,  G4  N.  Y.  Supp.  241.  For  another  remedy,  see  §  1299. 
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III.  That  the  defendant  Y.  Z.  died  on  the  day  of 

19     "   [allege,  if  informed,  as  to  will  or  intestacy,  'and  letters', 
see  Forms  2108,  2110]. 

IV.  [State  condition  of  the  cause  on  appeal.'] 

V.  That  the  deponent  has  made  diligent  inquiries  as  to  the 
persons  interested  in  the  estate  of  Y.  Z.,  and  the  following  are 
all  the  persons  interested  in  said  estate  as  far  as  can  be  ascer- 
tained: [insert  names  and  residences,  and,  if  any  are  infants, 
date  which,  cmd  give  names  and  residences  of  their  guardians 
or  persons  with  whom  they  reside.] 

VI.  That  no  order  has  been  made  substituting  any  other  per- 
son in  place  of  said  Y.  Z.  in  said  appeal. 

VII.  That  no  previous  application  has  been  made  for  this 
order. 

[Jurat.]  [Signature.] 

FORM  No.  2116. 

Order  to  show  cause  why  judgment  or  order  should  not  be  reversed,  etc., 

where  party  di«s  after  appeal,  and  no  substitution  has  been  had.7i 

[Title;  see  Form  2108.] 

On  the  annexed  affidavit  of  A.  T.,  verified  the  day  of 

,19     . 

Oedeeed,  that  all  persons  interested  in  the  estate  of  Y.  Z., 
deceased,  show  cause  before  the  [Appellate  Division]  of  this  coui't 
for  the  Department^®  at  a  term  thei'eof,  to  be  held  at  the 

County  Court  House  of  the  county  of  [or,  at  the  Capitol, 

in  the  city  of  Albany],  on  the  day  of  ,19     /^  at 

o'clock  in  the  noon   [or,  as  soon  thereafter  as  counsel  can 

be  heard] ,  why  the  judgment  [or,  order  —  describing  it]  entered 
on  the  day  of  ,  19     ,  in  the  office  of  the  clerk  of 

the  county  [or,  of  the  Court]  appealed  from,  should 

not  be  reversed   [or,  affirmed  —  or,  why  said  appeal  should  not 
be  dismissed]. 

73  More  than  three  months  prior  to  Division,    although    granted    by    the 

apph'eation.    Id.  judge  at  Special  Term.    See  Mapes  v. 

'*This  order  must  be  made  by  the  Knorr,  47   App.  Div.   639,   62  N.   Y. 

court  in  which  the  appeal  is  pending.  Supp.   303. 

N.  Y.  Code  Civ.  Pro.,   §   1298.  to  The  return  day  must  be  not  less 

'5  It  seems  that  if  the  appeal  is  to  than   six   months    after   making   the 

the    Appellate     Division    the     order  order.     N.  Y.  Code  Civ.  Pro.,  §  1298. 
should  be  returnable  at  the  Appellate 
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It  is  further  ordered  that  a  copy  of  this  order  and  said  afS- 
davit  of  A.  T.  be  served  upon  the  following  persons  [designat- 
ing them  and  prescribing  the  manner  of  service^,  on  or  before 
the  daj  of  ,  19     . 

Enter:  [signature  of  judge  hy  initials  of  name  and  title}. 


IV.     BRINGING  ON  AND  DISMISSING. 

FORM  Wo.  2117. 
Note  of  issue  on  appeal  in  enumerated  motion.77 

Appellate  Division  of  the  Supreme  Court; 

[First]  Department. 
— \ 


A.    B.,   plaintiff,    and 
[appellant] , 

against 

Y.  Z.,  defendant  and 
[respondent] . 


A.  T.,  attorney  for  plaintiff- 
appellant    [address']. 

Appeal  from  judgment  entered  af- 
.ter  trial  before'  Mr.  Justice  J. 
K.  [or  if  after  trial  hy  referee, 
say:''^  on  report  of  E.  Y.,  Esq., 
referee,    filed   the  day  of 

,19     . 

T.  Z.,  attorney  for  defendant- 
respondent  [address]. 

Notice  of  appeal  served™  ,19     . 

The  appellant  claims  a  preference  on  the  ground  that  [state]. ^^ 
[Signature  and  office  address  of], 
Attorney  for 

FORM  No.  2118. 
Notice  of  argument. 

[Title  of  appellate  court,  and  action.] 

Take  notice,  that  the  appeal  in  this  action  will  be  brought  on 
for  argument  before  the  justices  of  this  Honorable   Court,   at 


T7  In  the  Court  of  Appeals,  a  copy 
of  the  notice  of  argument,  specifying 
the  judicial  district  in  which  the 
cause  originated,  with  proof,  or  ad- 
mission, of  service,  is  filed  with  the 
clerk  instead  of  a  note  of  issue. 

File  eight  days  before  fixst  day  of 
term,  except  in  First  Department, 
where  special  rules  require  filing  fif- 
( een  days  before.  Gen.  Rule  No.  39 ; 
Special  First  Dept.  Rule  No.  V.  In 
the  First  Department,  there  must  be 
filed  with  the  note  of  issue,  the  ap- 


pellant's notice  of  argument  and  proof 
of  service,  sixteen  copies  of  his  case- 
and  sixteen  copies  of  his  points,  with 
proof  of  service  on  his  adversary  of 
three  copies  of  each. 

78  Gould  V.  Chapin,  5  How.  Pr.  358. 

79  On  an  appeal  from  an  inferior 
court,  specify  the  date  of  filing  the 
return  instead  of  date  of  service  of 
notice  of  appeal. 

80  If  dependent  upon  an  order,  an- 
nex copy  of  order. 


APPEAL. IV.     BEINGING  OJiT  AND  DISMISSING.  2093 

a  term  thereof  appointed  to  be  held  in  the  [First]  Department 
at  the  [Court  House  of  the  said  Appellate  Division,  Madison 
avenue  and  Twenty-fifth  street,  in  the  borough  of  Manhattan 
in  the  city  of  New  York,]   on  the  day  of  ,  19     , 

at  the  opening  of  court  on  that  day,  or  as  soon  thereafter  as 
counsel  can  be  heard.  [And  on  an  appeal  to  the  Court  of 
Appeals  in  a  cause  entitled  to  preference,  add:']  And  the  under- 
signed claims  this  to  be  a  preferred  cause,  upon  the  ground 
that  it  is  [specifying  the  ground  so  as  to  show  the  class.]^^ 

[Date.'}  [Signature  and  office  address  of], 

[Address]  To  ,  Attorney  for  [moving  party]. 

Attorney  for  [adverse  party]. 

[And  in  the  Court  of  Appeals:  To  W.  H.  Shankland,  Esq*, 
Clerk  of  the  Court  of  Appeals.*^] 

FORM  No.  2119. 
Notice    requiring  the  appellant  to  file  retum.83 
[Title  of  appellate  court,  and  action.] 

Please  take  notice,  that  the  respondent  A.  B.  requires  the  appel- 
lant Y.  Z.  to  cause  the  return  in  this  cause  to  be  filed  with  the 
clerk  of  the  Court  within  ten  days  after  the  service  of 

this  notice. 

[Date.]  [Signature  and  office  address  of], 

[Address]  To  ,  Attorney  for  respondent. 

Attorney  for  appellant. 

FORM  No.  2120. 
Notice  of  motion  to  dismiss  appeal.'' 

[Title  of  the  appellate  court, ^*  and  action.] 
Take  notice  that  [on  the  annexed  affidavits  of  ,verified  the 

day  of  ,  19     ]  the  respondent  will  move  the  court, 

at  a  Term  thereof,  to  be  held  at  the  City  Hall  [or,  Capitol],  in 
the  city  of  ,  on  the  day  of  ,  or  as  soon  there- 

si  Rule  14  of  N.  Y.   Court  of  Ap-  83  See  Kule  1,  N.  Y.  Court  of  Ap- 

X.  Y.  Code  Civ.  Pro.,  §§  789-      peals. 


793.  84  The  appellate  court  only  can  dis- 

82  See  note  77  to  preceding  Form.  miss  the  appeal.     Spindler  v.  Gibson, 

72  App.  Div.  150,  76  N.  Y.  Supp.  410. 
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after  as  counsel  can  be  heard,  to  dismiss  the  appeal  from  the  judg- 
ment herein  [or,  the  order  —  describing  ti]  on  the  following 
grounds  [enumerating  all  of  them']^  and  for  such  other  relief  as 
may  be  just,  with  costs  of  motion. 

[Date.]  [Signature  and  office  address  of], 

[Add7-ess]  To  ,  Attorney  for  respondent. 

Attorney  for  appellant. 

FORM  No.  2121. 
Notice  of  motion  to  Court  of  Appeals  to  dismiss  appeal. 

Court  of  Appeals. 
[Title.] 

Please  take  notice  that  upon  the  annexed  affidavit  of  , 

verified  the         day  of  ,  19     ,  and  upon  the  return  to 

the  Court  of  Appeals  heretofore  filed  by  you  and  now  on  file  with 
the  clerk  of  said  court,  the  undersigned  will  move,  at  a  term  of 
the  Court  of  Appeals  to  be  held  at  the  capitol  in  the  city  of  Albany 
on  the  day  of  ,  19     ,  at  2  o'clock  in  the  afternoon 

of  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard,  for  an 
order  dismissing  the  appeal  taken  by  the  [defendant]  to  the 
Court  of  Appeals  in  the  above-entitled  action  from  the  [describe 
OrS  in  notice  of  appeal] ,  upon  the  following  grounds,  viz. : 

[First.  That  the  court  has  no  jurisdiction  to  review  said  judg- 
ment or  order  of  the  Appellate  Division  for  the  reason  that  the 
same  were  entered  in  an  action  to  recover  compensation  for 
services  rendered,  and  that  the  decision  of  said  Appellate  Division 
was  unanimous,  and  that  no  appeal  has  been  allowed  either  by  the 
Appellate  Division  or, by  a  judge  of  the  Court  of  Appeals. 

Second.  On  the  further  ground  that  no  queption  of  law  is  in- 
volved in  this  appeal ;  that  the  verdict  upon  which  the  judgment 
was  entered  was  not  directed  by  the  court,  and  that  the  Appellate 
Division  has  unanimously  decided  that  there  was  evidence  tend- 
ing to  support  the  verdict ;  and  that  the  only  exceptions  appearing 
in  the  record  are  frivolous.]^® 

85  A  party  must  assign  all  the  exist-  See  next   Form  for  motion  in  the 

ing  reasons  he  has  for  the  dismissal,  Court  of  Appeals,   based  on  various 

and  a  subsequent  motion  (after  denial  grounds. 

of  the  first)  will  not  be  heard  if  based  88  All   grounds   must  be   presented 

upon  a  ground  which  might  have  been  upon  a   single  motion.     Ferguson  V. 

brought  to  the  attention  of  the  court  Bruckman,  164  N.  Y.  481. 
upon   the  first  motion.     Ferguson  V. 
Bruckman,  164  N.  Y.  481. 
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FORM  No.  2122. 
Order  dismissing  appeal.87 

At  a  Term  of  the  Appellate  Division 
[etc.;  see  Form  820,  p.  1175]. 
[Title  of  adion-l 

The  above-named  respondent  having  moved  to  dismiss  the 
appeal  from  the  \_specify~\,  and  said  motion  coming  regularly  on 
to  be  heard ;  now,  on  reading  and  filing  the  notice  of  said  motion, 
and  the  affidavit  of  C.  D.,  veriiied  the  day  of  ,  19     > 

and  on  motion  of  A.  T.,  attorney  for  the  respondent,  after  hearing 
0.  P.  [or,  no  one  appearing]  for  the  appellant ;  it  is  hereby 

Oedebed,  that  the  motion  to  dismiss  the  appeal  taken  by  A.  B. 
from  the  judgment  [or,  order]  entered  herein  on  the  day  of 

,19  ,  be  and  the  same  is  hereby  granted,  and  said 
appeal  is  hereby  dismissed,  with  costs  including  ten  dollars  costs 
of  this  motion  to  respondent  [if  further  opportunity  is  allowed  to 
perfect  the  appeal,  continue  :'\  unless  the  appellant  within 
days  from  the  date  of  service  of  a  copy  of  this  order  together  with 
notice  of  entry  thereof,  pays  to  the  respondent  the  ten  dollars 


STWTiere  the  application  ia  made 
before  the  appeal  is  brought  to  a 
hearing,  it  should  be  made  upon  no- 
tice; but  where  the  appeal  has  been 
reached  upon  the  calendar  and  been 
heard,  and  the  court  has  rendered  a 
decision  that  the  appeal  should  be  dis- 
missed, then  the  order  may  be  made 
and  entered  as  of  course  without  pre- 
vious notice. 

Motions  on  notice  to  dismiss  an' 
appeal  are  often  made  because  of  the 
non-appealability  of  the  decision  be- 
low (particularly  in  the  Court  of 
Appeals,  because  of  its  restricted 
jurisdiction)  or  (in  that  court)  be- 
cause of  the  frivolous  character  of  the 
exceptions  presented  for  review  (see 
Legendre  v.  Scottish  Un.,  etc.,  Ins. 
Co.,  183  N.  Y.  393)  ;  or,  because  of 
the  non-service  of  printed  copies  of  the 
appeal  papers  pursuant  to  the  rules 
of  court. 

By  N.  Y.  Gen.  Rule  No.  41,  if  the 
party  whose  duty  it  is  to  furnish  the 
papers  upon  an  appeal  in  case  of  an 
enumerated  motion  shall  neglect  to  do 
so,  the  opposite  party  is  entitled  to 


move  on  affidavit  and  three  days'  no- 
tice for  an  order  dismissing  the  ap- 
peal, or  that  judgment  be  rendered  in 
his  favor,  as  the  ease  may  be ;  it  is  fur- 
ther provided  that  such  a  motion  may 
be  noticed  for  any  motion  day,  and 
that  if  tlie  appellant  fails  to  serve  the 
proper  papers  in  case  of  an  appeal 
from  a  non-enumerated  motion,  "  the 
respondent  may  move  on  three  days' 
notice,  on  any  motion  day  in  the 
teim,  to  dismiss  the  appeal." 

A  motion  to  dismiss  an  appeal 
must,  as  a  rule,  be  made  to  the  appel- 
late court  and  at  the  Appellate 
Division,  rather  than  at  a  Special 
Term  thereof.  See  Volume  I,  p.  97, 
and  cases  cited. 

But  a  motion  to  dismiss  an  appeal 
from  an  inferior  court  on  grounds  ap- 
parent upon  the  appeg-l  papers,  has 
been  sustained  at  Special  Term  of  the 
appellate  court,  although  the  Appel- 
late Division  to  which  the  appeal  Is 
taken  has  the  like  power  to  dismiss, 
and  the  almost  invariable  practice 
would  be  to  make  the  motion  in  the 
appellate  branch.    Id. 
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costs  of  motion  and  [set  forih  what  is  to  he  done  by  appellanf],^^ 
in  whicli  event  this  naotion  is  denied,  without  costs. 

Enter:  [signature  of  presiding  judge  by  initials  of  name  and 

official  title.] 

V.     THE  DECISION  AND  JUDGMENT. 

FORM  No.  2123. 

Order  of  afiSrmance.ss 

At  a  Term  of  the  Appellate  Division 
of  the  Supreme  Court,   [etc.;  as  in 
Form  820,  p.  1115  of  this  volume]. 
[Title  of  action.] 

The  plaintiff  above  named  having  appealed  from  the  judgment 
[or J  order]  entered  in  this  action  on  the         day  of  ?  19     > 

for  dollars   [or  if  for  special  relief,  designate  it],  and 

said  appeal  having  been  duly  heard,  and  after  hearing  A.  T.  of 
counsel  for  plaintiff-annellant,  and  T,  Z.,  counsel  for  the  defend- 
ant-respondent, and  due  deliberation  having  been  had;  [and  the 
court  having  unanimously  decided  that  the  findings  of  fact  are 
—  or,  the  verdict  is  —  supported  by  the  evidence  —  as  to  all  of  the 
defendants]  f'^  JSTow,  on  motion  of  T.  Z.,  attorney  for  said  respon- 
dent,  it  is   [uNANIMOirSLY]  ^^ 

S8  This    order,    although    granting  s.  c,  partly  reported  in  81  N.  Y.  644; 

further    opportunity,    operates    as    a  Direct  U.   S.   Cable  Co.  v.  Dominion 

dismissal  of  the  appeal,  without  any  Tel.  Co.,  84  id.  153. 

further  order.     See  Mahon  v.  Mahon,  But  the  grounds  may  sometimes  be 

64  App.  Div.  262,  72  N.  Y.  Supp.  102.  gathered  from  the  grounds  stated  in 

A  default  in  having  the  case  settled,  the  original  order  below,  if  it  is  in  all 

signed,   or   filed,   must  be   opened  at  things   affirmed  by  the  order  of  the 

Special  Term.   The  Appellate  Division  Appellate    Division.      Equitable   Life 

may    give    opportunity   to    apply    to  Ins.   Soc.  v.   Stevens,  63  N.  Y.   341; 

open  such  a  default,  and  perfect  the  Howlett  v.  Wood,  67  id.  394. 

appeal.      See    Vendenbergh    v.    Mat-  If   a   judgment  upon   appeal   may, 

hews,    52    App.    Div.    616,    65   N.    Y.  so  far  as  the  record  speaks,  have  pro- 

Supp.  365,  7  Anno.  Cas.  484.  ceeded  upon  either  of  several  grounds, 

A  dismissal  of  the  appeal  ends  the  extrinsic  evidence  is  admissible,  in  a 

jurisdiction    of   the    appellate    court.  subsequent  action,  to  ascertain  what 

Westerfield  v.  Eogers,  174  N.  Y.  230.  was    really    decided.      Esterbrook    v. 

89  In    general    an    appellate    court  Savage,  21  Hun,  145,  and  cases  cited; 

in   reviewing   such   an   order   or   the  and  see  Bell  v.  Merrifleld,  109  N.  Y. 

judgment    entered   thereon,    can   only  202. 

look   to   the   terms    of   the    order   or  90  Code  Civ.  Pro.,  §  191,  subd.  4. 

judgment  to  ascertain  the  grounds  on  91  If  it  d6es  not  appear  from  the 

which     it     was     made.       Matter     of  order  or  judgment  that  an  affirmanee 

Mosher,    183   N.   Y.   568;    Hinckel   v.  by  the  Appellate  Division  was  unani- 

Stevens,  165  id.  171;   Snebley  v.  Con-  mous,  the  Court  of  Appeals  will  as- 

nor,  78  N.  Y.  218;   Fisher  p.  Gould,  sume  that  it  was  not,  and  will  deter- 

81  id.   228;   Noyes  v.  Children's  Aid  mine  whether  the  evidence  was  suffi- 

Soc.  of  New  York,  70  id.  481 ;  Town-  cient  to   warrant  the   submission  of 

send  V.  Nebenzahl,  8  Abb.  N.  C.  427;  the  case  to  the  jury,  where  the  de- 
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Oedeeed,  *  that  said  [judgment]  so  appealed  from  be  and  the 
same  is  hereby  in  all  things  affirmed,  with  costs  to  the  respondent 
[or,  if  an  appeal  from  an  order,  with  ten  dollars  costs  and  dis- 
bursements.]     [For  special  clauses,  see  following  Forms.] 

Enter:   [signature  of  presiding  judge  hy  initials  of  name  and 

title. ] 


fendant  has  moved  for  a  dismissal  of 
the  complaint.  Perez  v.  Sandrowitz, 
180  N.  Y.  397.  The  court  has  not 
unanimously  aflSrmed  if  one  judge  dis- 
sents because  the  verdict  is  excessive 
(Clark  V.  Brooklyn  Heights  E.  Co., 
174  N.  Y.  523 ) ,  or  if  one  of  the  jus- 
tices sitting  did  not  vote  (Warn  v. 
N.  Y.  C.  &  H.  R.  R.  R.  Co.,  163  id. 
525). 

The  jurisdiction  of  the  Court  of 
Appeals,  upon  appeal  from  an  unani- 
mous affirmance  by  the  Appellate 
Division,  may  be  briefly  stated  as 
follows : 

From  a  judgment  entered  upon  the 
verdict  of  a  jury,  the  court  is  re- 
quired to  assume  that  there  was  evi- 
dence of  such  a  character  as  to  justify 
the  submission  to  the  jury  of  the  dis- 
puted  questions.      Meserole    v.   Hoyt, 

161  N.  Y.  59.  The  rule  is  the  same 
in  the  cases  where  an  appeal  is  al- 
lowed.   Kleiner  v.  Third  Ave.  R.  Co., 

162  id.  193. 

After  trial  hy  court,  or  referee, 
the  court  may  only  consider  whether 
the  facts  found  justify  the  conclusions 
of  law.  McManus  v.  McManus,  179 
N.  Y.  338;  Ide  v.  Brown,  178  id.  26. 
An  exception  to  a  finding  of  fact  pre- 
sents no  question.  McManus  v.  Mc- 
Manus, supra.  The  court  will  not 
■examine  the  record  either  (a)  to  find 
whether  there  are  facts  not  found 
which  rest  upon  undisputed  evidence 
(Keyes  v.  Smith,  183  N.  Y.  376),  or 
fb)  to  find  whether  there  are  facts 
found  which  are  unsupported  by  any 
evidence,  or  which  are  against  the 
evidence.  (Keyes  v.  Smith,  supra; 
Genet  v.  Del.  &  Hud.  C.  Co.,  167 
id.  608.)  In  other  words,  the  court 
must  assume  that  the  findings  are 
true,  and  express  the  whole  truth. 
Hay  V.  Knauth,  169  N.  Y.  298;  Hilton 
■V.  Ernst,  161  id.  226.  The  court  will, 
however,  consider  facts  admitted  by 


the  pleadings,  in  addition  to  the  facts 
found  by  the  trial  court.  Jaeobson  v. 
Brooklyn  Lumber  Co.,  184  N.  Y.  152. 

Upon  any  appeal,  if  there  is  no 
evidence,  except  that  which  the  Court 
of  Appeals  holds  incompetent,  to  sus- 
tain the  findings  or  verdict,  a  reversal 
will  follow.  See  Hindley  v.  Manhattan 
R.  Co.,  185  N.  Y.  335. 

If  the  affirmance  by  the  Appellate 
Division  was  not  unanimous,  the 
Court  of  Appeals  may: 

On  appeal  from  a  judgment  entered 
on  a  verdict,  review  the  question 
whether  the  verdict  is  supported  by 
any  evidence.  King  v.  Village  of  Fort 
Ann,  180  N.  Y.  496.  But  the  verdict 
is  conclusive  if  there  is  any  evidence 
to  sustain  it.  Chainless  Cycle  Co.  v. 
Sec.  Ins.  Co.,  169  N.  Y.  304.  In  a,  neg- 
ligence case  (for  example)  two  ques- 
tions are  presented  upon  defendant's 
appeal :  ( 1 )  Whether  there  was  anj' 
proof  of  the  defendant's  negligent-, 
and  (2)  whether  it  was  competent 
for  the  jury  to  find  from  the  evidence 
that  plaintiff'  was  free  from  contribu- 
tory negligence.  Kane  v.  Yonkers, 
169  N.  Y.  392. 

After  trial  hy  court  or  referee,  the 
court  may  consider  whether  there  was 
any  evidence  to  support  a  finding  of 
fact.  Ostrom  v.  Greene,  161  N.  Y. 
353;  Hawkins  v.  Mapes-Reeve  Const. 
Co.,  178  id.  236.  The  findings  are  con- 
clusive if  not  without  support  in  the 
evidence.  Nat.  Bank  of  Deposit  v. 
Rogers,  166  N.  Y.  380.  Exceptions  to 
refusals  to  find,  where  evidence  is  un- 
contradicted, may  be  reviewed.  Arnot 
V.  Union  Salt  Co.,  186  N.  Y.  501. 

A  party  is  entitled  to  a  recital  that 
the  decision  w.is  unanimous,  or  other- 
wi.se;  or  that  it  was  not  participated 
in  by  all  of  tlie  justices  who  heard  the 
appeal.  See  Eicketts  v.  Ramsdell,  112 
App.  Div.  919. 
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Forms  Nos   2124-2128.—  STATEMENTS  SUITABLE  TO  INSERT  IN  FORE- 
GOING FORM. 

FORM  No.  2124. 
Order  for  judgment  absolute. 

[7/  the  appeal  was  from  an  order  granting  a  new  trial  on  a 
case  or  exceptions,  to  the  Court  of  Appeals,  or  allowed  hy  the 
Appellate  Term  to  he  taken  to  the  Appellate  Division,^  add  at 
end  of  Form  2123:]  And  it  appearing  to  the  court  that  the 
appellant  has  stipulated  for  the  entry  of  judgment  absolute 
against  him  upon  the  aifirmance  of  said  order,  it  is  further 
ordered  that  judgment  absolute  be  rendered  against  him  in  favor 
of  the  respondent. 

FORM  No.  2125. 
Affirmance  nunc  pro  tunc  after  death  of  party  after  argument.93 

\_Add  at  end  of  Form  2123 :]  And  J.  L.  B.,  one  of  the  plain- 
tiffs, having  died  since  the  argument  of  said  appeal: 

It  is  hereby  further  ordered,  that  this  order  be  entered  and 
filed  nunc  pro  tunc,  as  of  ,  19     ,  the  day  of  such  argu- 

ment. 

FORM  No.  2126. 
Further  direction  to  prevent  lapse  of  order  affirmed.^ 

\_As  thus:']  That  said  order  be  affirmed  [so  far  as  it  directs  the 
appellant  to  appear  before  a  referee  and  be  examined  and  answer 
on  oath  concerning  his  property],  and  that  the  said  defendant  be 
required  to  appear  before  such  referee  at  such  time  and  place  as 
shall  be  fixed  for  that  purpose  by  the  county  judge  who  made  said 
order.*^ 

FORM  No.  2127. 
Special  award  of  costs. 

And  it  is  further  ordered,  that  the  plaintiffs  and  the  defendant 
Y.  Z.  do  each  recover  their  costs  of  this  appeal;  and,  also,  that 
one  bill  of  costs  be  allowed  to  each  of  the  following  attorneys,  viz. : 
\names;']  costs  to  be  taxed  by  the  clerk  and  paid  by  the  executors 
out  of  the  estate. 

92  Code  Civ.  Pro.,  §  3191.  94  Gaylord  r.  Jones,  7  Hun,  480. 

93  Sustained  in  Bergen  v.  Wyckoflf,  95  Or  the  Appellate  Division  will 
84  N.  Y.  659;  see  N.  Y.  Code  Civ.  make  a  new  direction  as  to  the  time 
Pro.,  §  762.  for  the  examination. 
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FORM  No.  2128. 
Recital  of  continuance  in  name  of  representative  pending  appeal.ss 

[Insert :}  And  tlie  said  A.  B.,  having  died  since  the  entry  of 
said  judgment,  and  an  order  having  been  made  on  the  day 

of  J  19     J  that  said  action  be  continued  by  0.  B.,  the 

executor    [or,    administrator — etc.']    of  ,    the    deceased 

plaintiff : 

FORM  No.  2129. 
Order  of  Appellate  Division  modifying  judgment,  and  afSrming  as  modified.sT 

[After  recitals  as  in  Form  2123  :] 

Ordered,  that  the  judgment  so  appealed  from  be  and  the  same 
is  hereby  modified  by  [insert  how,  as]  by  striking  out  therefrom 
the  allowance  made  therein  to  the  plaintiff  of  interest  upon  the 
amount  of  his  lien,  which  interest  amounts  to  the  sum  of 
dollars,  so  that  the  judgment,  as  so  modified,  shall  award  to  the 
plaintiff  altogether  the  sum  of  dollars  in  lieu  of  the  sum 

of  dollars  as  therein  awarded,  and  that  the  judgment  as  so 

modified  shall  read  as  follows:  [repeat  entire  judgment — except 
recitals  —  with  modification,  if  helieved  desirable.]  And  it  is 
further 

Ordered,  that  the  judgment,  as  so  modified  as  above,  be  and 
the  same  is  hereby  affirmed,  with  costs  to  the  appellant. 

FORM  No.  2130. 
Judgment  upon  modification  by  Appellate  Division. 
[Title  of  court  and  cause.] 

[After  appropriate  recitals,  u'hich  can  he  readily  adapted  from 
the  judgment  of  reversal.  Form  No.  2133 :] 

Ordered  and  adjudged,  that  the  said  judgment  so  appealed 
from  be  and  hereby  is  modified  by  [state  in  ivhat  way,  as:]  strik- 
ing out  therefrom  the  allowance  therein  made  to  the  plaintiff  of 
interest  upon  the  amount  of  its  lien,  which  interest  amounts  to 
the  sum  of  dollars,  so  that  the  judgment,  as  so  modified, 

98  Coinpare  §§  1297-1299  with  §  765  court.    See  Dixon  v.  James,  181  N.  Y. 

of  the  Code  of  Civ.  Pro.  129.     A  finding  contrary  to  that  of 

97  Form    ia    from    Excelsior    Terra  the  trial  court  cannot  be  made.    N.  Y. 

Cotta  Co.  V.  Harde,  181  N.  Y.  11.  Bank  Note   Co.  v.  Ham.   Bank  Note 

The    Appellate     Division     has    no  Co.,   180  N.  Y.  280.     It  is  improper 

power  to  modify  the  judgment  in  such  for  the  Appellate  Division  to  incor- 

a  way  as  to  amount  to  a  partial  re-  porate  findings  of  fact  or  conclusions 

versal,  and  then  afiirm   as   modified,  of   law   in    its   order;    the   power    to 

unless  it  appear  that   the   facts  are  formulate  the  decision  upon  the  issues 

undisputed  and  cannot  be  varied  upon  rests  exclusively  with  the  trial  court, 

another  trial,  or  that  they  are  estab-  Cutter    v.    Gudabrod    Bros.    Co.,    168 

Hshed  by  official  records,  or  have  been  N.  Y.  512. 
specifically  found  by  the  jury  or  trial 
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shall  award  the  plaintiff  altogether  the  sum  of  dollars,  and 

that  the  said  judgment,  as  so  modified,  shall  read  as  follows:  [set 
forth  in  entirety,  except  recitals].. 

And  it  is  further  okdeeed  and  adjudged,  that  the  judgment 
as  so  modified  be  and  the  same  is  hereby  affirmed,  and  that  the 
defendant   [name']   recover  of  the  plaintiff   [name]  the  sum  of 
dollars,  costs  as  taxed. 

Judgment,  ,  19     .  [Signature], 

Clerk. 
FORM  Wo.  2131. 

Order  of  Appellate  Division,  rev  ersing  a  judgment  upon  errors  of  law  only.98 

At  a  term  of  the  Appellate  Division  [etc.,  as 
in  Form  820,  p.  1175  of  this  volume]. 
[Title.] 

The  above-named  defendant  [name]  having  appealed  to  the 
Appellate  Division  of  the  Supreme  Court  for  the  Depart- 

ment  from  the   jtidgment   entered  herein   on  the  day  of 

,19     ,  in  the  office  of  the  clerk  of  the  county  of  , 

for  the  sum  of  dollars   [and  from  the  order  denying  the 

defendant's  motion  for  a  new  trial  entered  on  the  day  of 

,19  ],  and  the  said  appeal  regularly  coming  on  to  be 
heard,  and  having  been  argued  by  Mr.  A.  T.  of  counsel  [etc.,  as 
in  Form  2123]  ; 

It  is  hereby  oedeeed  and  adjudged,  that  the  judgment  [and 
order]  so  appealed  from,  be  and  the  same  is  [are]  hereby  re- 
versed, and  a  new  trial  ordered  with  costs  to  the  appellant  to 
abide  the  event,®®  [upon  questions  of  law  only,  the  facts  having 
been  examined  and  no  error  found  therein.-'] 

98  If  the  order  reversing  a  judgment  jurisdiction  of  the  Court  of  Appeals 

fails  to  show  that  it  was  made  upon  that    the    Appellate    Division    order 

the  facts,  or  upon  the   law  and  the  should   state   that   the   order   of  the 

facts,  it  must   be  presumed  to  have  Trial   Term   was   affirmed   as  to  the 

been  made   upon   the   law   only,   and  facts,   or  the  appeal  therefrom  must 

that  the  facts  as  found  were  approved.  be  dismissed.   See  Caponigri  v.  Altieri, 

Code.  Civ.    Pro.,    §    1338;    Butler   v.  164  N.  Y.  476;  Allen  v.  Corn  Exch. 

Wright,   186  N.  Y.  259;   McArdle  v.  Bank,  181  id.  278. 

Germ.  All.  Ins.  Co.,   183  N.  Y.  368;  09  The    event    contemplated   is    one 

Burdick  v.  Burdick,  180  id.  261.    This  which  determines  that  the  successful 

presumption  must  follow,  despite  any-  party   is   entitled,  by  law,   to  costs, 

thing  that  may  appear  in  the  opinion  People  ex  rel.   Shiels  v.  Greene,  114 

of  the  Appellate  Division  showing  the  App.  Div.   168.     See,  also,  Adams  v. 

contrary.      Matter    of    Mosher,     183  Massey,  51  Misc.  230. 

N.  Y.  568;  Hinckel  v.  Stevens,  165  id.  1  Where  the  reversal  is  based  upon 

171.  questions  of  law,  only,  the  facts  found 

If,  however,  the  order  of  the  Appel-  are  conclusive  upon  the  Court  of  Ap- 

late   Division   reverses   not   only   the  peals ;   that  court  may  review  three 

judgment  entered   on   a  verdict,   but  questions :   ( 1 )  whether  there  was  any 

also  the  order  denying  a  motion  for  evidence  to  support  the  material  flnd- 

a   new   trial,   it  is   essential   to   the  ings  excepted  to,  or  to  support  the 
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FORM  No.  2132. 

Order  of  Appellate  Division  reversing  judgment  upon  the  facts,  or  upon  the 

law  and  the  facts.2 

[Recitals  as  in  preceding  Form,  continuing:^ 

Oedeeed,  that  the  judgment  [and  order]  so  appealed  from  be 
and  the  same  is  [are]  hereby  reversed  upon  the  [law  and  the] 
facts,^  and  a  new  trial  granted,  with  costs  to  the  appellant  to 
abide  the  event.* 


refusal  to  direct  a  verdict;  (2) 
whether  the  facta  found  support  the 
judgment  awarded;  (3)  whether  a 
material  error  was  committed  in  re- 
ceiving or  rejecting  evidence,  or  in 
charging  the  jury.  See,  generally, 
McClure  v.  Leaycraft,  183  N.  Y.  30; 
Schultze  V.  Goodstean,  180  id.  248; 
Dunlap  i:  Young,  174  id.  327;  Nat. 
Prot.  Assoc.  V.  Gumming,  170  id.  315. 

Even  if  errors  were  committed  by 
the  trial  judge,  they  would  not  sus- 
tain a  reversal  by  the  Appellate  Divi- 
sion upon  questions  of  law  only,  un- 
less the  questions  were  duly  raised  by 
exception;  and  the  Court  of  Appeals 
is  similarly  confined  to  errors  of  law 
to  which  exceptions  have  been  taken. 
VoUkommer  i;.  Cody,   177  N.  Y.   124. 

If  not  based  upon  errors  in  rulings 
at  the  trial,  the  order  reversing  a 
judgment  entered  upon  a  verdict  is  to 
be  understood  as  a  holding  that  the 
Appellate  Division,  after  examining 
the  evidence,  has  concluded  that  the 
jury  was  justified  in  accepting  as 
true  in  all  instances  of  conflict  that 
testimony  most  fiivorable  to  the  suc- 
cessful party;  and  yet  that  the  court 
could  not  permit  the  verdict  to  stand 
because  a  most  favorable  view  of  the 
testimony  fell  short  of  supporting  the 
judgment.  Albring  v.  N.  Y.  C.  & 
H.  R.  R.  R.  Co.,  174  N.  Y.  179. 

No  question  of  the  weight  of  evi- 
dence is  reviewable.  Fritz  v.  Tomp- 
kins, 168  N.  Y.  524. 

If  the  bracketed  portion  is  omitted, 
the  Court  of  Appeals  will  presume 
that  the  reversal  was  for  errors  of  law 
only,  with  the  exception  noted  in  the 
note  98,  supra. 

2  If  both  the  order  of  the  Appellate 
DiTiision-,  and  the  judgment  entered 
upon  the  order,  are  silent  as  to  the 
grounds  of  reversal,  it  must  be  pre- 
Bumed  to  have  been  upon  the  law 
alone.     Code  Civ.  Pro.,  §   1338;  But- 


ler c.  Wright,  186  N.  Y.  259.  Of 
course  this  declaration  as  to  the 
ground  of  reversal  can  only  properly 
be  inserted  in  the  first  instance  in  the 
Appellate  Division  order;  the  clerk 
on  entering  judgment  would  seem- 
ingly have  no  power  to  insert  such  a 
clause  unless  it  was  contained  in  the 
order. 

There  is  one  important  exception  to 
the  rule  above  stated,  viz.,  when  the 
reversal  is  both  of  a  judgment  entered 
upon  a  verdict  and  of  the  order  deny- 
ing the  motion  for  a  new  trial.  In 
such  case  the  presumption  cannot  be 
indulged  in,  and  it  must  affirmatively 
appear  in  the  order  that  the  Appellate 
Division  has  affirmed  the  facts.  Allen 
V.  Corn  Exch.  Bank,  181  N.  Y.  278. 

3  Where  the  Appellate  Division  re- 
verses upon  the  law  and  the  facts,  or 
upon  the  facts,  the  Court  of  Appeals 
has  no  power  to  review  the  order,  or 
the  judgment  entered  thereon,  unless 
it  appears  that  there  was  no^iuestion 
of  fact,  or  of  the  credibility  of  wit- 
nesses, or  of  different  inferences  to  be 
drawn  from  the  evidence,  upon  which 
the  reversnl  could  properly  have  been 
rested.  O'Brien  v.  Fitzgerald,  ISO 
N.  Y.  350;  O'Brien  v.  East  River 
BrirlM  Co.,  161  id.  539;  Bini  v.  Smith, 
id.  120.  In  other  words,  unless  it  ap- 
pear as  a  matter  of  law  that  the 
appellant  was  entitled  to  the  direc- 
tion of  a  verdict  jn  his  favor,'  no 
question  reviewable-  by  the  Court  of 
Appeals  is  presented.  Reich  v.  Dyer, 
180  N.  Y.  107.  But  the  Appellate 
Division  cannot  create  a  question  of 
fact  bv  the  assertion  that  it  reverses 
upon  the  facta,  when  the  record  shows 
that  in  reality  there  is  no  dispute  of 
facts.  Allen  v.  Corn  Exch.  Bank,  181 
N.  Y.  278;  Matter  of  Totten,  179-  id. 
112;  Erie  R.  Co.  v.  Steward,,  170  id. 
172. 

4  If  the  Court  of  Appeals  finds  that 
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FORM  No.  2133. 
Judgment  of  reversal,  under  order  of  Appellate  Division. 
Supreme  Court;  County  of. 
[Title.] 

The  above-named  defendant  [name']  having  appealed  to  the 
Appellate  Division  of  the  Supreme  Court  for  the  Depart- 

ment from  [indicate  briefly,  as]  the  judgment  entered  herein 
in  the  office  of  the  clerk  of  the  county  of  ,  on  the 

day  of  ,  19     ,  in  favor  of  the  plaintiff  and  against  the 

defendant  for  the  sum  of  dollars,  and  the  said  appeal  hav- 

ing been  argued,  and  the  said  Appellate  Division  having  by  an 
order  dated  the  day  of  ,  19     ,  and  entered  on  the 

day  of  ,  19     ,  reversed  the  said  judgment  so  ap- 

pealed from  and  granted  a  new  trial,  vfith  costs  to  said  defendant- 
appellant  to  abide  the  event,  it  is,  on  motion  of  T.  Z.,  attorney 
for  the  said  defendant. 

Adjudged,  that  the  said  judgment  entered  in  the  above  en- 
titled action  in  the  office  of  the  clerk  of  the  county  of  be  and 
the  same  is  hereby  reversed,  and  a  new  trial  granted,  with  costs 
to  the  defendant  to  abide  the  event  of  the  action. 

Judgment,  ,  19     .  [Signature  of], 

Clerk. 

Foems   Nos.  2134-2138.— STATEMENTS  SUITABLE  TO  BE  INSERTED  IN 
FOREGOING  FORM. 

FORM  No.  2134. 
A  vacatur  of  subsequent  proceedings. 

[Add  to  Form  2133 :]  And  that  all  proceedings  had  under  said 
judgment  so  as  aforesaid  reversed,  [may  describe  them  if  de- 
sirable] are  hereby  vacated. 

FORM  No.  2135. 
Reversal  unless  respondent  consents  to  reduction. 
[As  in  Form  2133,  to  the  end,  concluding  thus:]  unless  the 
plaintiffs  stipulate  to  reduce  the  recovery  for  damages  [or,  for  the 
debt  and  interest]  to  dollars,  as  of  the         day  of  ; 

and  if  the  plaintiffs  so  stipulate,  then  it  is  ordered  that  the  judg- 
ment so  reduced  be  in  all  things  affirmed   [without  costs]. 

questions  of  fact  are  involved,  upon  judgment  absolute  on  the  stipulation 

which    the    reversal    could    properly  in  the  notice  of  appeal.     Matter  of 

have  been  based,  it  will  not  ordinarily  Mosher,    185    N.   Y.    435;    Crooks   v. 

dismiss   the  appeal,  but  will   award  Peoples'  Nat.  Bank,  177  id.  68. 
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FORM  No.  2136. 
Provision,  for  restitution.B 

[Add  to  Form  2133 :]  And  it  appearing  to  the  court  that,  not- 
withstanding the  appeal  herein,  the  respondent  executed  and  col- 
lected the  amount  of  the  judgment  below,  with  costs,  and  sheriff's 
fees,  to  wit,  the  sum  of  dollars;  therefore,   it  is  further 

OEDEEED  and  ADJUDGED,  that  the  said  respondent  make  restitu- 
tion to  the  said  appellant  by  paying  into  court  to  the  chamberlain 
of  the  city  of  New  York  [or  in  other  counties,  say:  to  the  county 
treasurer  of  the   county  of  f],   within  days   after 

service  of  this  judgment  on  him  or  his  attorney,  the  said  sum  of 
dollars,    with    interest    from   the  day   of  , 

19  ,  the  date  of  said  collection  by  the  said  respondent,  *  to  abide 
the  order  of  this  court  after  such  new  trial  is  had  \_or  where  pay- 
ment into  court  is  not  necessary,  say:  by  paying  to  the  appellant 
or  his  attorney  within  days  after  —  etc.,  as  above,  down  to 

the  *].« 

FORM  No.  2137. 
The  same;   in  ejectment.T 

It  is  further  adjudged,  that  said  defendant  T.  Z.  be  by'  the 
plaintiffs  restored  to  the  possession  of  said  premises,  which  they 
too]^  from  him  as  ^foresaid,  on  or  about  ,19     ,  under  the 

judgment  of  this  \_or,  the  ]  Court,  which  has  been  reversed 

and  set  aside  as  aforesaid.  Said  premises  are  described  as  fol- 
lows, to  wit:  [describing  them.'] 

And  it  is  further  ordered  and  adjudged,  that  an  execution  issue 
to  the  sheriff  of  the  county  of  ,  to  deliver  possession  of  the 

said  premises  to  said  Y.  Z. 

FORM  No.  2138. 
Awarding  a  jury  issue  in  probate  proceedings.s 

And  the  following  questions  of  fact  are  hereby  ordered  to  be 
tried  by  a  jury,  at  a  Trial  Term  of  the  Supreme  Court  to  be  held 

5  This  Form  is  sustained  by  Brit-  Forstman  i:  Schulting,  108  N.  Y.  110; 
ton  V.  Phillips,  16  Abb.  Pr.  33.  Au-  Newell  v.  Hall,  74  App.  Div.  278,  77 
thorized  by  N:  Y.  Code  Civ.  Pro.,  N.  Y.  Supp.  610;  O'Gara  v.  Kearney, 
§  1323.  77  N.  Y.  423 ;  Em  parte  Morris,  9  Wall. 

Defendant  cannot  insert  this  pro-  605. 

vision   in   the   judgment   without   an  ^As  to  adding,  without  prejudice 

order  allowing  it.     Martin  v.  Rector,  to  the  rights  of  third  persons,  see  Cos- 

11  Abb.  N.   C.  362;   reversed  on  an-  tar  v.  Peters,  4  Abb.  Pr.  (N.  S.)   53; 

other  point  in  28  Hun,  409.  Wallace  v.  Berdell,  101  N.  Y.  13. 

6  Whether  this  can  be  enforced  by  8  Code  Civ.  Pro.,  §  2588;  Matter  of 
proceedings  for  contempt,  compare  Burtis,  107  App.  Div.  51,  94  N.  Y. 
Berlin  v.   Hinman,    161   N.   Y.    115;  Supp.  961. 
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in  and  for  the  county  of  ,  commencing  on  the  day  of 

,19  ,  viz. :  First.  Was  the  alleged  testator  competent 
to  make  a  last  will  and  testament  at  the  time  the  will  proposed 
for  probate  was  alleged  to  have  been  executed?  Second.  Was 
such  will,  if  executed,  the  free  and  voluntary  act  of  the  decedent? 
Third.  Was  the  will  offered  for  probate  signed  and  duly  ex- 
ecuted by  the  decedent? 

FORM  No.  2139. 
Order  amending  Appellate  Division  oider  so  as  to  show  that  reversal  was  on 

question  of  fact.9 

At  a  term  of  the  Appellate  Division  {^etc,  as 
in  Form  820,  p.  1175  of  th.is  volume']. 
[Title  of  action.] 

On  reading  and  filing  the  affidavit  of  A.  T.,  verified  the 
day  of  ,  19     ,  and  the  order  to  show  cause,  made  herein 

on  the  day  of  ,   19     ,  requiring  the  defendant  to 

show  cause  why  the  order  hereinafter  mentioned  should  not  be 
amended  as  hereinafter  directed;  and  after  hearing  A.  T.,  of 
counsel  for  the  plaintiff,  in  support  of  the  motion,  and  T.  Z.,  of 
counsel  for  the  defendants,  in  opposition  theretoj  and  due  de- 
liberation having  been  had;  Now,  on  motion  of  A.  T.,  attorney 
for  plaintiff: 

Oedeeed,  that  the  order  made  herein  at  a  term  of  this  court, 
on  the  day  of  ,  19     ,  reversing  that  jjart  of  the 

judgment   entered  herein   on  the  day   of  ,    19     , 

from  which  an  appeal  was  taken  by  the  plaintiff,  and  ordering  a 
new  trial  of  said  action,  be  amended  nunc  pro  tunc  by  adding  at 
the  end  of  said  order  the  following  clause,  to  wit :  "  Said  judg- 
ment is  reversed  as  aforesaid  and  a  new  trial  granted,  upon 
questions  of  fact." 

[And  it  is  further  ordered,  that  the  return  heretofore  made  by 
the  clerk  of  this  court  to  the  Court  of  Appeals,  upon  the  appeal 

9  The   fact  that  the  appeal  to  the  composed  of  other  justices  than  those 

Court  of  Appeals  is  pending;  and  the  who  sat  when  the  defective  order  was 

■  return  filed  in  that  court,  is  no  bar  entered,   may   grant  the  amendment. 

to  a  motion  in  the  Appellate  Division  Buckingham  v.   Dickinson,  54  N.  Y. 

to  amend  the  order;  nor  is  it  neces-  682. 

sary  that  the  Court  of  Appeals  should  Upon  the  amendment  thus  ordered 

order    the    return    sent   back   to    the  and  certified  to  the  clerk  of  the  Court 

lower  court.     Birnbaum  v.  May,   170  of  Appeals,  an  order  may  be  obtained 

N.  Y.  314.  in  the  Court  of  Appeals  amending  the 

The   appellate    court   will    suspend  return    accordingly,    or    by    inserting 

proceedings   on   the   appeal   if   neces-  therein  the  amended  order.    Nat.  City 

sary  for  the  purpose  of  allowing  this  Bank  v.  N.  Y.  Gold  Exch.  Bank,  97 

motion  to  be  made  below;  and  a  term,  N.  Y^.  645. 
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from  said  order  taken  by  the  defendant  Y.  Z.,  be  amended  by  in- 
serting therein  a  certified  copy  of  this  order,  and  that  the  clerk 
of  this  court  be  directed  to  forward  the  same  to  the  clerk  of  the 
Court  of  Appeals  as  an  amendment  of  said  return.] 
Enter:  [signature  of  presiding  justice  by  initials  of  name  and 

title.~\ 
FORM  No.  2140. 
Otdei  for  judgment,  on  appeal  from  a  judgment  and  from  an  order  for 

allowance. 

At  a  term  of  the  Appellate  Division  \_etc.j  as 
in  Form  820,  p.  11Y5  of  this  volumel. 
[Title  of  the  action.] 

The  defendant  above  named  having  appealed  from  the  order 
made  herein  at  a  Special  Term  the  day  of  ,  19     , 

granting  an  allowance  to  the  plaintiff  of  dollars,  and  said 

appeal  coming  on  to  be  heard,  and  on  hearing  T.  Z.  for  the  ap- 
pellants, and  A.  T.  for  the  respondents,  and  due  deliberation 
being  had;  on  motion  of  T.  Z.,  attorney  for  the  defendant-appel- 
lant: 

Oedeeed,  that  said  order  so  appealed  from  be  and  the  same  is 
hereby  reversed  with  ten  dollars  costs,  and  the  motion  for  an  al- 
lowance denied. 

And  the  defendant's  appeal  from  the  judgment  entered  herein 
on  the  day  of  ,  19     ,  in  favor  of  the  plaintiff  for 

the  sum  of  dollars,  coming  on  to  be  heard  at  the  same  time, 

and  on  hearing  the  same  counsel : 

It  is  okdeked,  adjudged  and  deceeed,  that  the  said  judg- 
ment be  and  the  same  is  in  all  things  affirmed,  with  costs,  ex- 
cept that  the  costs  of  the  judgment  at  Special  Term  are  reduced 
to  the  sum  of  dollars  in  place  of  dollars. 

Enter:  [signature  of  presiding  justice  by  initials  of  name  and 

title.'] 
FORM  No.  2141. 

Judgment  on  appeal.io 

[Title  of  court  and  action.] 

The  [plaintiff]  having  appealed  from  the  judgment  entered 
herein  on  the  day  of  ,  19  ,  in  favor  of  the  [de- 
fendant] Y.  Z.  for  the  sum  of  dollars  [or,  if  for  special  re- 

10  This  judgment  should  be  for  costs      interest   on   that   judgment.      N.   Y. 
alone,  and  should  neither  include  the      Code  Civ.  Pro.,  §  1317.      • 
amount  of  the   judgment   below   nor 
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lief,  designate  it},  to  the  [Appellate  Division  of  the  Supreme 
Court  for  the  Department],  and  said  appeal  having  been 

duly  heard,  and  said  [Appellate  Division]  having  ordered  said 
judgment  to  be  affirmed  [or,  reversed — or,  modified],  as  herein- 
after directed  with  the  costs  and  disbursements  of  said  appeal  to 
said  [defendant  respondent],  and  said  costs  having  been  duly 
taxed   at  the  sum  of  dollars,   upon  due  notice;   ISTow,  on 

motion  of  T.  Z.,  attorney  for  the  defendant  Y.  Z.,  it  is 

Oedeeed  and  adjudged   [continue  as  in  the  order  of  affirm- 
ance or  reversal.  Forms  2123,  2131  and  2132]. 
Judgment  this  day  of  ,  19     . 

[Signature  of],  Clerk. 

FORM  No.  2142. 
Judgment  on  dismissal  of  appeal 

[As  in  Form  2123,  to  the-  *,  and  conclude:]  that  the  said  ap- 
peal be  and  the  same  is  hereby  dismissed,  and  that  the  [plaintiff 
— name]  recover  of  the  [defendants  —  names]  the  sum  of 
dollars  costs  as  taxed. 

FORM  No.  2143. 
Order  of  reversal  of  interlocutory  judgment  on  demurrer. 

At  a  term  of  the  Appellate  Division  of  the  Supreme  Court  in  and 
for  the  Department,   [etc.,  as  in  Form  820,  p.  1175  of 

this  volume]. 

[Title.  ] 

The  above-named  plaintiff  having  appealed  to  the  Appellate 
Division  of  the  Supreme  Court  in  and  for  the  Department 

from  the  interlocutory  judgment  herein  entered  and  filed  in  the 
office  of  the  clerk  of  the  county  of  ,  on  the  day  of 

,19  ,  v?hereby  it  was  adjudged  that  the  demurrer  to 
the  complaint  herein  be  [sustained],  and  the  said  appeal  having 
duly  come  on  to  be  heard;  now  after  hearing  A.  T.,  Esq.,  of 
counsel  for  the  plaintiff-appellant,  in  support  of  said  appeal,  and 
T.  C,  Esq.,  of  counsel  for  the  defendant-respondent,  in  opposition 
thereto,  and  due  deliberation  having  been  had,  on  motion  of  A.  T., 
attorney  for  plaintiff-appellant,  it  is  unanimously 

Oedeeed,  that  the  interlocutory  judgment  so  appealed  from  as 
aforesaid  be  and  the  same  is  hereby  reversed  with  costs,  and  that 
plaintiff  have  judgment  overruling  the  demurrer  to  the  complaint 
with  costs  to  plaintiff,  with  leave  to  the  defendant  to  withdraw 
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the  demurrer  and  answer  over  on  payment  of  costs  in  this  court 
and  in  the  court  below  within  twenty  days  from  the  day  of  the 
service  of  a  copy  of  this  order,  with  notice  of  entry  thereof;  and 
it  is  further 

Oedeeed,  that  in  case  of  the  failure  of  the  defendant  to  with- 
draw the  said  demurrer  and  answer  over  and  pay  the  costs  as 
hereinbefore  provided,  upon  proof  of  the  default  by  affidavit,  the 
plaintiff  have  final  judgment  in  his  favor,  as  demanded  in  his 
complaint,  with  costs. 

Enter : 

FORM  No.  2144. 
Interlocutory  judgment  of  reversal. 
ITew  Tork  Supreme  Court  —  County  of 
[Title.'] 

The  plaintiff  above  named  having  appealed  to  the  Appellate 
Division  of  this  court  from  the  interlocutory  judgment  entered 
herein  on  the  day  of  ,   19     ,   sustaining  the  de- 

fendant's demurrer  to  the  plaintiff's  complaint,  and  said  appeal 
having  been  duly  heard,  and  said  Appellate  Division  having  by 
an  order  duly  made  and  entered  herein,  directed  said  judgment 
to  be  reversed  with  costs,  and  that  plaintiff  have  judgment  over- 
ruling the  demurrer  to  the  complaint  with  costs,  with  leave  to  de- 
fendant to  withdraw  the  demurrer  and  answer  over  within  twenty 
days  from  the  day  of  the  service  of  a  copy  of  the  said  order  of 
the  Appellate  Division,  with  notice  of  entry  thereof,  on  payment 
of  costs  in  the  Appellate  Division  and  in  the  Special  Term,  and 
further  directing  that  in  case  of  the  failure  of  the  defendant  to 
Avithdraw  the  said  demurrer  and  answer  over  and  pay  the  costs, 
upon  proof  of  the  default  by  affidavit,  plaintiff  have  final  judg- 
ment in  his  favor  as  demanded  in  the  complaint,  with  costs ;  and 
the  plaintiff's  costs  having  been  duly  taxed  at  $  ;  now  on 

motion  of  A.  T.,  attorney  for  the  plaintiff,  it  is 

Oedeeed  and  adjudged,  that  the  interlocutory  judgment  so 
appealed  from  as  aforesaid  be  and  the  same  is  hereby  reversed; 
and  it  is  further 

Oedeeed  and  adjudged,  that  the  demurrer  to  the  complaint 
herein  be  and  the  same  is  hereby  overruled  with  $  costs, 

but  with  leave  to  defendant  to  withdraw  the  demurrer  and  answer 
over  within  twenty  days  from  the  day  of  the  service  of  a  copy  of 
the  said  order  of  the  Appellate  Division,  with  notice  of  entry 
thereof,  on  payment  of  the  said  costs ;  "  and  it  is  further 

11  If  issues  of  fact  remain,  the  in-      award   execution    for   the   costs,    but 
terlocutory     judgment     should     not      should  provide  that  the  costs  be  in- 
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Oedeeeb  and  adjudged,  that  in  case  of  the  failure  of  the  de- 
fendant to  withdraw  the  said  demurrer  and  answer  over,  and  pay 
the  costs  as  hereinbefore  provided,  upon  proof  of  the  default  by 
affidavit,  final  judgment  be  entered  herein  in  favor  of  the  plain- 
tiff as  demanded  in  his  complaint,  with  costs.'^ 

Judgment  ,19     . 

[Signature  o/], 

Clerk. 
FORM  No.  2145. 

Affidavit  to  enter  final  judgment  upon  order  of  Appellate  Division  on  de- 
murrer. 

[Title  of  court  and  action.] 
[Venue.'] 

T.  Z.,  being  duly  sworn,  says: 

I.  That  he  is  [managing  clerk  for  the]  attorney  for  the  de- 
fendant in  the  above-entitled  action. 

II.  That  annexed  hereto,  marked  A,  is  an  affidavit  of  M.  IST., 
verified  on  the  day  of  ,  19  ,  showing  service  upon 
the  attorney  for  the  plaintiff  of  a  copy  of  the  order  of  the  Appel- 
late Division  dated  the  day  of  ,  19  ,  with  notice 
of  the  entry  thereof. 

III.  That  no  [amended  complaint]  in  said  action  has  been 
served  upon  or  received  by  said  defendant's  attorneys,  nor  has 
the  plaintiff  paid  the  costs  of  this  action  under  the  terms  of  the 
order  of  the  Appellate  Division  of  this  court  granting  leave  to 
plaintiff  to  amend  said  complaint,  and  that  the  time  for-  service 
of  such  amended  complaint  and  payment  of  costs,  as  provided 
in  said  order,  has  heretofore  expired. 

lY.  That  no  previous  application  [etc.;  see  p.  1172]. 

[Jurat.]  [Signature.] 

FORM  No.  2146. 

Judgment  after  failure  to  answer  pursuant  to  leave  of  Appellate  Division  on 
reversing  order  on  demurrer. 

[Title  of  court  and  action.] 

The  Appellate  Division  of  this  court  having  [reversed]  the 
order  of  the  Special  Term  thereof,  overruling  the  demurrer  inter- 

eluded  in  the  final  judgment.      See  of  Appeals    (as  in  case  of  affvrmanee 

Cassavoy  v.  Pattison,  101  App.  Div.  by  the  Appellate  Division  of  an  inter- 

128,  91  N.  Y.  Supp.  876.  locutory  judgment).  Abbey  17. Wheeki, 

12  If  final  judgment  is  entered,  no  170  N.  Y.  122. 
appeal  will  lie  directly  to  the  Court 


APPEAL. VI.     EESTITUTIOW.  2109 

posed  to  the  complaint,  and  having  directed  judgment  in  favor 
of  the  defendant,  dismissing  said  complaint"  with  costs,  with 
leave  to  plaintiff  to  amend  said  complaint  upon  payment  of  costs 
within  twenty  days  after  service  of  said  order  of  the  Appellate 
Division  —  now,  on  said  order  of  said  Appellate  Division, 
and  on  reading  and  filing  admission  by  the  attorney  for  plaintiff 
of  due  service  of  said  order  with  notice  of  entry  on"  the  day 

of  ,  19     ,  and  an  affidavit  of  T.  Z.,  verified  on  the 

day  of   _  ,  19     ,  showing  that  the  time  fixed  by  said  order 

for  service  of  an  amended  complaint  and  payment  of  costs  has 
expired,  and  that  no  amended  complaint  has  been  served,  and 
that  the  costs  have  not  been  paid ;  and  the  defendant's  costs  hav- 
ing been  duly  adjusted  at  $  :  now,  on  motion  of  T.  Z.,  at- 
torney for  the  defendant,  it  is 

Oedeeed,  adjudged  and  deceeed,  1.  That  the  complaint  in 
this  action  be    and  the  same  hereby  is  dismissed. 

2.  That  the  defendant,  Y.  Z^  recover  of  the  plaintiff,  A.  B., 
the  sum  of  dollars. 

[For  Forms  overruling  demurrer,  see  p.  1776,  etc.] 

VI.     RESTITUTION. 

FORM  No.  2147. 
AfSdavit  to  obtain  restitution  after  reversal  at  appellate  division.i3 

[Title  of  the  action.'] 
[Venue.] 

E.  R.,  being  duly  sworn,  says: 

I.  That  he  is  one  of  the  attorneys  for  the  Pacific  National  Bank 
of  Boston,  specially  appearing  in  the  above-entitled  action  for  the 
purpose  of  moving  and  setting  aside  the  judgment  and  process 
hereinafter  mentioned. 

II.  That  on  the  day  of  ,  19  ,  a  warrant  of  attach- 
ment was  issued  out  of  this  court,  in  an  action  therein  pending 
hy  the  above-named  plaintiff  against  the  above-named  defendant, 
for  the  sum  of             dollars. 

III.  That  on  the  same  day  a  levy  was  made  under  said  attach- 
ment by  service  of  a  copy  and  certificate  on  the  ISTational  Park 

13  From  Market  Nat.  Bank  of  N.  Y.  ^  The  fact  that  a  new  trial  has  been 

V.  Pacific  Nat.  Bank  of  Boston,   102  ordered  does  not  affect  the  right  to 

N.  Y.   464,  where   an   order  on   this  the   restoration   of   specific   property, 

affidavit  was  sustained.  Holly  v.  Gibbons,  177  N.  Y.  401. 


2110  Abbott's  pbactioe  and  forms. 

Bank  of  the  city  of  New  York,  where  the  defendant  had  a  de- 
posit exceeding  the  amount  of  the  attachment. 

IV.  On  the  day  of  ,  19  ,  a  motion  to  vacate  the 
said  attachment  was  denied  by  an  order  of  the  Special  Term  of 
this  court. 

V.  That  on  the  day  of  ,  19  ,  L.  M.  P.,  Esq.,  was 
duly  appointed  receiver  of  the  defendant,  the  Pacific  National 
Bank  of  Boston,  by  the  comptroller  of  the  currency,  pursuant  to 
the  statutes  of  the  United  States,  a  duly  certified  copy  of  which 
appointment  is  annexed  hereto. 

VI.  That  on  the  day  of  ,  19  ,  a  judgment  was 
entered  in  the  action  in  favor  of  the  plaintiff  and  against  the  de- 
fendant for  dollars,  service  of  the  summons  in  the  action 
having  been  made  out  of  the  State  under  an  order  of  publication. 

VII.  That  on  the  day  of  ,  19  ,  the  sheriff  of 
the  county  of  New  York,  levied,  collected  and  received  from  the 
said  National  Park  Bank,  as  deponent  is  informed  by  the  officers 
of  the  said  bank,  the  sum  of  dollars  under  a  writ  of  execu- 
tion theretofore  issued  out  of  this  court  in  this  action  to  the  sai ' 
sheriff  by  the  plaintiff  against  the  defendant,  dated  ,19 
for  dollars,  upon  the  said  judgment  of  ,  19  ,  c;; 
by  the  endorsement  of  which  the  said  sheriff  was  required  to  le-.-y 
and  collect  with  interest  from  the  day  of  , 
19  ,  besides  his  fees.  The  said  dollars  so  paid  to  the 
sheriff  by  the  said  National  Park  Bank  was  paid  by  the  said 
Park  Bank  as  and  for  money  of  the  defendant,  and  the  defend- 
ant had  at  that  time  on  deposit  with  the  said  National  Park 
Bank  that  sum,  and  the  said  sum  so  paid  was  thereupon  charged 
against  the  said  defendant  by  the  said  National  Park  Bank. 

VIII.  Thereafter  and  on  or  about  the  day  of  , 
19  ,  the  order  of  the  Special  Term  refusing  to  vacate  the  said 
attachment  was  reversed  by  the  Appellate  Division  of  this  court 
in  this  department,  and  the  said  warrant  of  attachment  and  the 
said  judgment  entered  on  the  day  of  ,  19  ,  and  the 
levy  .under  the  said  attachment  and  the  said  judgment  were  and 
each  of  them  was  vacated  and  set  aside  by  this  court  on  the 
defendant's  motion. 

[IX.  The  said  order  of  the  Appellate  Division  was  thereafter 
aiBrmed  by  the  Court  of  Appeals,  and  the  order  of  the  Court  of 
Appeals  affirming  the  same  was  duly  made  the  order  of  this  court 
on  the  day  of  ,  19     .] 
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X.  That  deponent  on  behalf  of  said  receiver  has  demanded  of 
the  plaintiff  that  he  should  make  restitution  of  the  sum  thus  re- 
ceived by  it  under  the  attachment,  judgment  and  execution  so 
vacated  and  set  aside,  but  the  plaintiff  has  refused,  and  still  re- 
fuses, so  to  do. 

iJurat.j  l^Signaiure.] 

[Certified  copy  of  appointment  of  receiver  annexed.^ 

FORM  No.  3148. 
Notice  of  motion  for  restitution.!* 
[Title  of  appellate  court  and  action.^ 

[As  in  Form  815,  p.  1171  of  this  volume,  moving  the  Appellate 
Division  or  Court  of  Appeals  for  an  order:']  directing  and  com- 
pelling restitution  by  the  [plaintiff]  to  the  [defendant]  of  the 
sum  of  dollars,  vyith  interest  thereon  from  the  day  of 

,   19     ,  v^hich  sum  was  collected  and  received  by  the 
sheriff  of  the  county  of  under  and  by  virtue  of  the  erroneous 

judgment  entered  in  this  action  on  the  day  of  ,  19     , 

and  the  execution  issued  thereon^  and  which  said  sum  has  been 
paid  by  said  sheriff  to  the  [plaintiff]  [and  that  said  restitution 
be  made  by  payment  of  the  said  sum  to  L.  M.  P.,  Esq.,  the  re- 
ceiver of  the  said  defendant],  and  for  such  other  and  further 
relief  as  may  be  just. 

[Bate.]  [Signature  and  office  address  of]. 

Attorney  for   [moving  party]. 
[Address  to  plaintiff's  attorneys.] 

1*  Notice  of  this  application  is  neees-  eral   Term.      s.  p.,  N.  Y.   Code  Civ 

sary.     Young  v.  Brush,   18  Abb.  Pr.  Pro.,  §  1323. 
171.  But  under  N.  Y.  Code  Pro.,  §  330, 

As  to  addressing  notices  after  judg-  substantially  the  same  as  this  section, 

ment,  see  Vol.  I,  p.  388.  an    order    for    restitution    made    at 

This  and  the  preceding  and  follow-  Special  Term,  after  the  remittitur  had 

ing  Forms  are  sustained  by  Market  been    filed,    was    sustained.      Hall   v. 

Nat.  Bank  v.  Pacific  Nat.  Bank,  102  Emmons,   11   Abb.   Pr.    (N.   S.)    435; 

N.  Y.  464,  where,  after  collection  of  s.  p.,  Dawley  v.  Brown,  43  How.  Pr. 

a  judgment  in  an  attachment  suit  out  17. 

of  the  attached  property,  the  attach-  Defendant  may  either  move  or  bring 

Ment,   judgment   and    levy   were    set  an     action     to     enforce     restitution, 

aside   by    the    General   Term,    which  Haebler    v.   Myers,    132   N.    Y.    363; 

order  was  affirmed  by  the   Court   of  Kidd  v.  Curry,  29  Hun,  215. 
Appeals,    and    an    order    entered    at  Compare    Murray    v.    Berdell,    98 

Ppecial  Term  on  the  remittitur,  mak-  N.  Y.  480,  as  to  cases  where  actions 

ing  such  order  that  of  the  Supreme  should  be  resorted  to. 
Court.    It  was  held  that  a  motion  for  Or  the  same  results  may  be  accom- 

restitution  was  properly  made  at  Gen-  plished   by   motion   in   the   appellate 
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FORM  No.  3149. 
Order  for  restitution  (with  award  of  execution)fis 

At   a   term   of  the   Appellate   Division 
[etc.,  as  in  Form  820,  p.  1175  of  this 
volume^ . 
[Title  of  action.'] 

The  warrant  of  attachment  issued  in  this  action  on  the 
day  of  ,  19     ,  and  the  judgment  entered  herein  on  the 

day  of  J  19    ,  having  been  vacated  and  set  aside  by  the 

order  of  the  Appellate  Division  of  this  court  in  this  department, 
dated  ,19     ,  and  filed  ,19     ,  and  the  said  order 

having  been  affirmed  by  the  Court  of  Appeals,  and  the  order 
of  the  Court  of  Appeals  affirming  the  same  having  been  made 
the  order  of  this  court  on  the  ■  day  of  ,  19     ,  and  the 

defendant  having  moved  [pursuant  to  the  provisions  of  sections 
1292  and  1323  of  the  Code  of  Civil  Procedure]  for  restitution  of 
property  lost  under  the  said  erroneous  attachment  and  judgment, 
and  the  said  motion  having  come  on  to  be  heard,  and  the  de- 
fendant having  read  and  filed  in  support  of  said  motion  the 
affidavit  of  E.  E.,  verified  ,  19       ,  and  a  certified 

copy  of  the  appointment  of  L.  M.  P.  as  receiver  of  the  defend- 
ant, and  the  plaintiff  having  read  and  filed  in  opposition  to  said 
motion  the  affidavit  of  A.  B.  C,  verified  ,  19     ,  and  it 

appearing  by  the  said  papers  [state  facts  established']  ;  JSTow, 
after  hearing  E.  K.,  Esq.,  for  the  motion,  and  A.  W.,  Esq.,  in 
opposition  thereto  and  due  deliberation  being  had,  on  motion  of 
E.  E..,  attorney  for  the  defendant: 

Oedeeed,  that  the  said  motion  for  restitution  be  and  the  same 
is  hereby  granted,  so  as  to  require  the  plaintiff  above  named  to 
pay  back  to  the  above-named  defendant  the  sum  of  dollars, 

v?ith  interest  thereon  from  the  day  of  ,   [and  that 

satisfaction  of  the  recovery  herein  provided  for  shall  be  made 
by  payment  to  L.  M.  P.,  Esq.,  receiver  of  the  Pacific  National 
Bank  of  Boston,  or  the  attorneys  of  the  defendant  in  this  action 
as  the  attorneys  of  the  said  receiver] . 

It  is  fi;rther  Oedeeed,  that  such  payment  be  made  within 
[ten]  days  after  the  service  upon  the  plaintiff,  or  upon  A.  T., 
his  attorney,  of  a  certified  copy  of  this  order. 

court  to  amend  the  judgment  on  ap-  will   not   entertain   the  motion  after 

peal  so  as  to  insert  a  provision  for  the  remittitur  has  been  filed.    Wright 

restitution.     People  v.  Livingston,  80  v.  Nostrand,   100  N.  Y.  616,  1  Cent. 

N.   Y.   66.  Eep.  235,  3  N.  E.  Rep.  78. 

It  seems  that  the  Court  of  Appeals  15  This  order  is  discretionary.     See 
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FORM  No.  2150. 
Order  for  restitution  of  specific  property.ie 
Okdeeed,  that  the  defendant  [name^  he  restored  to  the  pos- 
session of  the  real  estate  sold  under  the  judgment  of  the 
[Supreme]  Court  in  this  action  and  conveyed  to  the  plaintiff- 
that  the  mesne  profits  of  the  said  real  estate  be  ascertained,  and 
paid  by  the  plaintiff  herein  to  the  said  defendant,  and  that  it  be 
remitted  to  the  Supreme  Court  to  make  such  orders  and  to  issue 
such  process  or  mandates  as  may  be  necessary  and  appropriate 
to  effect  the  restitution  hereby  ordered. 

FORM  No.  2151. 

Order  for  restitution  of  fund  taken  from  court.iT 

Oedeeed,  that  the    [defendant]    redeposit  with  the  treasurer 

of  the  county  of  the  sum  of  dollars  drawn  by  him 

under  the  judgment  entered  in  the  above-entitled  action  on  the 

day  of  ,  19     . 
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FORM  No.  2153. 
Order  for  stay  pending  motion  for  feargument.is 
Coiirt  of  Appeals, 
[Title.'] 

On  the  annexed  affidavit  of  B.  W.  H.,  verified  the  day 

of  ,  19     ,  it  is  oedeeed  that,  to  enable  the  [appellant] 

in  the  above  entitled  appeal  to  prepare  and  present  a  motion 
herein  on  the  first  motion  day  of  this  court  in  the  Term 

thereof,  for  a  reargument  of  said  appeal,  the  entry  of  judgment 
on  the.  decision  of  said  appeal  [or,  the  filing  of  the  remittitur, 
and  proceedings  to  make  the  judgment  of  this  court  the  judg- 
ment of  the  court  below]   be  stayed  until  the  decision  of  such 

motion  for  reargument  and  the  further  order  of  the  court  [and 

'-  ■ . — ——. — __ — f 

Merriam  v.  Wood,  etc.,  Lith.  Co.,  155  Appeals  directed  its  remittitur  to  be 

N.  Y.  130;  Haehler  v.  Myers,  132  id.  amended  to  provide  for  the  restitu- 

363.  tion  and  accounting  as  above. 

It  was  suggested  in  Kidd  v.  Curry,  17  From    Devlin    v.    Hinman,    161 

29  Hun,  215,  that  upon  granting  the  N.  Y.  115,  where  the  court  held  that 

discretionary    order    for    restitution,  the  order  was  enforceable  by  contempt 

conditions  might  be  imposed  for  the  proceedings. 
safe  keeping  of  the  restored  property.  18  Such  a  stay  may  be  for  more  than 

16  From  Holly  v.  Gibbons,  177  N.  Y.  twenty  days.    Franklin  Bank  Note  Co. 

401,  where,  on  motion,  the  Court  of  v.  Mackey,  158  N.  Y.  683. 
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tliat  the  attorneys  for  the  respondents  hold  the  remittitur  and 
have  the  same  ready  for  recall  thereof  by  the  court,  in  the  event 
such  recall  shall  be  ordered]. 

[Date.]  [Signature'], 

Judge  Court  of  Appeals. 


FORM  No.  2153. 
The  same;  another  Fonn. 

The  Court  of  Appeals  having  decided  the  issue  raised  by  the 
appeal  herein,  and  the  remittitur  having  been  handed  down  and 
filed,  and  it  appearing  that  the  [appellant]  is  about  to  make  a 
motion  for  the  reargument  of  the  appeal  herein,  novt?  on  motion 
of  ,  attorney  for  the  [appellant], 

I  do  hereby  order  and  direct  that  all  proceedings  under  the 
remittitur  herein  be  stayed  pending  the  hearing  and  decision  of 
said  motion  for  reargument,  which  must  be  submitted  on  the  first 
motion  day  in  the  month  of  ,  19     . 

[Signature] , 
Judge  Court  of  Appeals. 


FORM  No.  2154. 
Notice  of  motion  for  reargument  of  appeal.i9 

[Title  of  the  appellate  court  and  action.] 

Please  take  notice,  that  upon  the  appeal  book  and  briefs  herein, 
filed  and  presented  to  the  court  upon  the  argument  of  the  appeal 
herein,  and  upon  the  opinion  of  the  court  handed  down  with  the 
decision  on  ,  19     ,  a  motion  will  be  made  to  the  [Court 

of  Appeals,  at  the  Capitol,  in  the    city  of  Albany,  on  the 
day  of  ,  19     ,  at  two  o'clock  on  said  day]  for  a  reargument 

of  said  appeal. 

That  the  grounds  upon  which  the  reargument  is  asked  are  as 
follows : 

(1).  That  the  court  overlooked  the  fact  [eic.]. 

(2).  That  the  court  overlooked  the  case  of  [state],  with  which 
the  decision  in  the  case  at  bar  is  in  conflict  [e^c.]. 

And  that  meantime  the  entry  of  judgment  upon  the  remittitur 
be  stayed,  and  the  Supreme  Court  in  and  for  the  county  of 

19  For  the  grounds  upon  which  the  motion,  see  Fosdick  v.  Town  of  Hemp- 
Court  of  Appeals  will  entertain  the      stead,  126  N.  Y.  651. 
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be  requested  to  return  the  remittitur  to  this  court,  and  for  such 
other  relief  at  may  be  just. 

[Dai'e.]  {Signature  and  office  address  o/], 

Attorney  for  [plaintiff  and  respondent]. 

[Address'\  To  , 

Attorney  for  [defendant  and  appellant]. 

FORM  No.  2155. 
Older  to  show  cause,  upon  application  for  reargument,  with  stay. 

Court  of  Appeals. 
[Title.] 

Upon  the  case  on  appeal,  the  annexed  opinion  of  this  court  on 
[reversing  the  judgment  of  affirmance  entered  in  tliis  action  on 
the  day  of  ,  19     ],  the  remittitur,  and  all  the  papers 

and  proceedings  heretofore  had  herein,  and  the  annexed  affidavits 
of  [state],  verified  on  the  day  of  ,  19     , 

Let  the  defendant-appellant,  or  his  attorney,  show  cause  before 
this  court,  at  a  stated  term  thereof  to  be  held  at  the  Capitol  in 
the  city  of  Albany,  on  the  day  of  ,  19     ,  at  the  open- 

ing of  court  on  that  day,  why  the  New  York  Supreme  Court 
in  and  for  the  county  of  should  not  be  requested  to  re- 

turn the  remittitur  herein  to  this  court,  and  why  the  appeal  taken 
herein  from  the  said  judgment  of  affirmance  should  not  be  re- 
argued, because  the  decision  of  this  court  reversing  the  said  judg- 
ment is  claimed  by  the  plaintiff-respondent  to  have  been  due  to 
over-sight,  misapprehension,  or  error,  on  the  part  of  this  court, 
upon  the  following  grounds,  viz. : 

[State  grounds  urged  for  reargument.] 

It  is  hereby  ordered  that  all  proceedings  on  the  part  of  the  de- 
fendant-appellant or  its  attorney,  except  to  review  or  vacate  this 
order,  be  and  the  same  are  hereby  stayed  until  the  final  hearing 
and  determination  of  this  application.  Sufficient  reason  to  me 
appearing  therefor,  service  hereof  upon  the  defendant  or  its  at- 
torney on  or  before  the  day  of  ,  19  ,  shall  be 
sufficient. 

[Date.]  [Signature.] 

Judge  Court  of  Appeals. 
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FORM  No.  2156. 
Order  granting  reargument. 

At  a  term  of  the  Court  of  Appeals  of  the 
State  of  New  York   \_etc.,  as  in  Form 
820,  p.  1174  of  this  volume^. 
[Title  of  action.] 

On  reading  and  filing  notice  of  motion  [and  the  a£Gldavit  of 
C.  D. —  if  any],  and  on  motion  of  A.  T.,  attorney  for  the  [ap- 
pellant], after  hearing  T.  Z.  for  the  respondent: 

Oedeeed,  that  the  appeal  from  the  judgment  [or,  order]  en- 
tered herein  [describing  it,  if  necessary]  be  reargued  on  the 
day  of  ,  19    ',  and   [make  provision  for  preserving  the 

status  quo  meantime,  as,  in  case  the  remittitur  had  not  heen  filed, 
and  no  judgment  entered  thereon:  that  the  filing  of  the  remittitur 
and  the  entry  of  the  [judgment  of  affirmance]  upon  the  remittitur 
from  this  court  be  stayed  until  the  decision  of  the  court  upon  such 
reargument. 

[Or,  in  the  Court  of  Appeals,  if  the  remittitur  has  heen  filed 
in  the  Supreme  Court,  substitute:]  and  the  Supreme  Court  in 
and  for  the  county  of  [or,  the  Appellate  Division  of  the 

Supreme  Court  for  the  Department]  is  hereby  requested  to 

return  the  remittitur  herein  to  this  court.^" 

Enter:  [signature  of  presiding  justice  by  initials  of  name  and 

title.] 
FORM  No.  2157. 

Order  returning  remittitur  to  Court  of  Appeals,  and  staying  action  on  under- 

taking.2i 

[Title    (Special    Term    order)    and    recitals;    see    Form    820, 

p.  1174.] 

Oedeeed,  that  the  filing  of  the  said  remittitur,  and  the  order 

of  this  court  making  the  same  the  order  [or,  judgment]  of  this 

court,  and  each  of  them  be  and  the  same  are  hereby  vacated  and 

20  The    Court    of   Appeals    resumes      Hadiield,  id.   109;   Cochran  v.  Inger- 
jurisdiction  upon  the  recall  of  its  re-       soli,  4  Wkly.  Dig.  415. 

mittitur.    For  this  purpose,  the  court,  The  Supreme  Court  will  decline  to 

on   granting  the   motion  for   reargu-  vacate   its  order  and  return  the  re- 

ment,  will  request  the  return  of  its  mittitur  in  the  absence  of  an  expres- 

reniittitur  by  the  lower  court.      See  sion  by  the  Court  of  Appeals  that  it 

Franklin  Bank  Note   Co.   v.  Mackey,  desires    such    course   to   be   pursued. 

158  N.  Y.  683.  Hillyer  v.  Vandewater,  11  N.  Y.  Supp. 

21  This  is  the   Form  as  entered  in  167.      Hence  the  application  for  this 
Wilmerdings  v.   Fowler,   15  Abb.  Pr.  order   should  follow  the  granting  of 
(N.   S.)    86.     See,  also,  Cushman  v.  the  reargument  in  the  Court  of  Ap- 
peals. 
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set  aside ;  and  tlie  clerk  of  this  court  is  hereby  directed  to  return 
the  said  remittitur  to  the  said  Court  of  Appeals  for  its  further 
action  in  the  premises. 

And  it  appearing  that  on  or  about  the  day  of  , 

19  ,  on  the  appeal  of  the  said  Y.  Z.  to  the  Court  of  Appeals, 
M.  N.  and  O.  P.  executed  to  the  plaintiff,  and  filed  with  the 
clerk  of  ,  an  undertaking  on  appeal  in  the  usual  form  con- 

ditioned for  the  payment  of  the  judgment  of  the  Supreme  Court, 
and  of  any  costs  that  might  be  awarded  against  the  said  Y.  Z. 
on  such  appeal  to  the  Court  of  Appeals,  should  the  said  judg- 
ment be  affirmed,  and  that  there  is  now  pending  and  undeter- 
mined in  this  Court,  in  the  county  of  ,  an  action 
brought  by  the  said  A.  B.  against  the  said  M.  IST.  and  O.  P.,  as 
sureties  in  the  said  undertaking,  for  the  recovery  of  the  sum  of 
$  damages  and  costs,  upon  the  affirmance  of  the  said  judg- 
ment by  the  Court  of  Appeals: 

It  is  puethee  oedeeed  [on  the  consent  of  the  parties  hereto 
given  in  open  court],  that  all  proceedings  in  said  action  in  said 
Court  be  stayed  until  the  hearing  and  determination  by  the 
Court  of  Appeals,  upon  the  return  of  the  said  remittitur  thereto, 
and  that  in  the  event  that  the  Court  of  Appeals  refuse  to  grant 
a  reargument  of  said  appeal,  the  said  action  continue  as  if  this 
order  had  not  been  made,  but  that  in  the  event  a  reargument  of 
Baid  appeal  is  had,  and  the  said  order  [or,  judgment]  of  the 
Appellate  Division  of  the  Supreme  Court  is  reversed,  the  said 
action  shall  thereupon  and  thereby  stand  discontinued  and  dis- 
missed, without  costs  to  either  party. 

Enter:  [^signature  of  presiding  justice  hy  initials  of  name  and 

title'] . 
FORM  No.  3158. 

Order  for  reargument,  and  transferring  cause  to  another  department.22 

At     a    term   of   the   Appellate   Division 
[etc.,  as  in  Form  820,  p.  1175  of  this 
volume^. 
[Title  of  cause.'] 

The  appeal  of  [the  plaintiff]  from  the  judgment  in  this  action 
coming  on  to  be  heard  before  this  court,  Hon.  J.  K.  not  sitting, 
because  not  qualified  to  sit  in  the  cause,  and  the  justices  qualified 
to  hear  the  appeal  being  equally  divided ; 


22  Allowed  by  N.  Y.  Code  Civ.  Pro.,§  231. 
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After  hearing  A.  T.,  of  counsel  for  the  plaintiff-appellant,  and 
T.  Z.,  of  counsel  [or^  no  one  appearing]  for  the  defendant- 
respondent  : 

Oedeeed,  that  a  reargument  be  had,  and  this  appeal  be  and  the 
same  is  hereby  transferred  to  the  department  to  be 

there  heard  and  determined. 

VIII.     FILING  THE  REMITTITUR,  AND  SUBSEQUENT  PROCEEDINGS. 

FORM  No.  2159. 
The  reinittitur.23 

State  of  New  York. 

Pleas  in  the  Court  of  Appeals  held  at 
the  Capitol,  in'  the  city  of  Albany,  on 
the  day  of  ,  in  the  year  of 

our  Lord  one  thousand  nine  hundred 
and  ,  before  the  judges  of  said 

court. 
Witness  the  Hon.  Edgar  M.  Cullen, 

Chief  Judge  presiding. 
W.  H.  Shankland,  Clerk. 

Remittitur  ,19     . 

\Title  of  the  action.] 

Be  it  remembered  that  on  the  day  of  ,  in  the  year 

of  our  Lord  one  thousand  nine  hundred  and  ,  A.  B.,  the 

appellant  in  this  action,  came  here  into  the  Court  of  Appeals  by 
A,  T.,  his  attorney,  and  filed  in  the  said  court  a  notice  of  appeal 
and  return  thereto  from  a  judgment  of  the  [Supreme]  Court 
of  [the  first  department  and  first  judicial  district  of  the  State 
of  JSTew  York]  ;  and  Y.  Z.,  the  respondent  in  said  action,  after- 
wards appeared  in  said  Court  of  Appeals  by  T.  Z.,  his  attorney: 

Which  said  notice  of  appeal  and  return  thereto,  filed  as  afore- 
said, are  hereunto  annexed. 

Whereupon,  the  said  Court  of  Appeals,  having  heard  this  cause 
argued  by  Mr.  A.  T.,  of  counsel  for  the  appellant,  and  Mr.  T.  Z., 
of  counsel  for  the  respondent,  and  after  due  deliberation  had 
thereon,  did  order  and  adjudge  that  the  judgment  of  the 
Court  appealed  from  in  this  action  to  this  court  be  and  the  same 
is  hereby  affirmed,  with  costs  to  the  respondent  against  the  ap- 
pellant \_or,  except  as  to  costs,  and  reversed  as  to  the  costs,  with- 
out costs  in  this  court  to  either  party  —  or  otherwise  as  the  de- 
cision Tuay  require]  .^* 

23  N.  Y.  Court  of  Appeals  Rule  ment  below,  and  affirm  as  corrected. 
No.  16.  See   Gilmour  v.    Concord,   183  N.  Y. 

24  The  court  may  correct  the  judg-       342. 
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And  it  was  also  further  ordered,  that  the  record  aforesaid  and 
the  proceedings  in  this  court,  be  remitted  to  the  said  Court 

there  to  be  proceeded  upon  according  to  law.  ' 

Theeepoee,  it  is  considered  that  fhe  said  judgment  be  \stat- 
ing  result  as  above^ . 

And  hereupon  as  well  the  notice  of 
appeal  and  return  thereto  aforesaid, 
as  the  judgment  of  the  Court  of  Ap- 
peals aforesaid  by  them  given  in  the 
premises,  are  by  the  said  Court  of 
Appeals  remitted  into  the  [name  of 
court  helow'],  before  the  justices 
thereof,  according  to  the  form'  of  the 
statute  in  such  case  made  and  pro- 
vided, to  be  enforced  according  to  law, 
and  which  record  now  remains  in  the 
said  Court,  before  the  justices 

thereof   [e^c.]. 

[Signature   of] , 
Clerk   of   the    Court   of   Appeals 
of  the  State  of  ISTew  York. 
Court  of  Appeals,  Clerk's  OiSce, 
Albany,  ,19     . 

I    hereby     certify    that    the    preceding 
J  Seal  '\  record  contains  a  correct  transcript  of 

i      Court  of  >  the  proceedings  in  said  action  in  the 

L     Appeals.         J  Court    of    Appeals,    with    the    papers 

originally       filed      therein      attached 
thereto. 

[Signature  of], 

Clerk. 
FORM  No.  2160. 

Notice  of  entry  of  order  on  appeal  remitting  cause  for  further  proceedings, 
and  notice  of  hearing  thereon.^s 

[Unless  this  is  indorsed  on  the  copy  order  served,  entitle  it  in  the 
court  and  cav^e.1 

Please  take  notice,  that  within  is  a  copy  of  an  order  [or,  judg- 
ment] duly  made  herein,  and  [this  day]  entered  in  the  office  of 
the  clerk  of  this  court  [or,  of  the  county  of  ] . 

And  also  take  notice,  that  the  hearing  on  the  merits  of  the 
[defendant's  motion  for  a  perpetual  stay  of  all  proceedings  on  the 

25  N.  Y.  Code  Civ.  Pro.,  §  1345. 
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judgment  herein,  directed  in  tke  within  order],  will  be  heard  at 
a  Special  Term  of  this  court,  to  be  held  [at  chambers]  at  the 
Court  House  in  the  city  of  ,  on  the  day  of  , 

19     ,  at  o'clock  in  the  noon,  at  the  opening  of  the 

cou.rt  at  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard, 
and  application  will  then  and  there  be  made  that  said  motion  be 
granted. 

[Date.]  [Signature  and  office  address  of], 

[Address]  To  ,  Attorney  for 

Attorney  for 

FORM  No.  3161. 
Notice  of  filing  remittitur  and  settlement  of  order  for  judgment  thereon.26 

[Title  of  court  and  action.] 

Please  take  notice,  that  the  remittitur  in  the  above  action  has 
been  filed  in  the  office  of  the  clerk  of  the  county  of  [or,, 

of  this  court],  and  that  on  the  day  of  ,  19     ,  the 

undersigned  will  present  the  annexed  proposed  order  to  this  courc 
at  a  Special  Term,  at  the  city  hall  in  ,  on  the  day  of 

,19     ,  at  o'clock  in  the  noon,  or  as  soon  there- 

after as  counsel  can  be  heard,  for  settlement. 

[Date.]  [Signature  and  office  address  of], 

[Address]  To  ,  Attorney  for  [successful  party]. 

Attorney  for   [adverse  party]. 

FORM  No.  2162. 
Order  for  judgment  on  remittitur.27 

At  a  Special  Term  [etc.,  as  in  Form  820, 
p.  1174  of  this  volume]. 
[Title.] 

The  above-named  plaintifp  having  appealed  to  the  Court  of 
Appeals  of  the  State  of  New  York  from  the  [final  judgmentj 
entered  and  filed  in  the  office  of  the  clerk  of  the  county  of  I^ew 


26  It  is  not  essential  that  notice  of  in  the  county  where  the  judgment  ap- 
the  filing  of  the  remittitur  be  given,  pealed  from  was  entered,  and  although 
and  (unless  in  a  case  where  the  terms  it  is  said  to  be  the  better  practice  to 
of  the  order  require  careful  considera-  give  notice  of  the  application  for  the 
tion)  an  order  for  judgment  thereon  order  (see  Chautauqua  Co.  Bank  r. 
will  be  granted  ex  parte.  See  next  White,  23  N.  Y.  347),  yet  the  order 
note.  is  matter  of  course,  and  notice  is  not 

27  Code    Civ.    Pro.,    §§    194,    1319.  deemed  essential,  for  the  order  can- 
Application    should    be    made    at    a  not  go  beyond  the  remittitur. 
Special  Term  of  the   Supreme   Court  ' 
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York  on  the         day  of  ,  19     ,  whereby  it  was  adjudged  that 

[the  judgment  entered  in  this  action  on  the  day  of 

19  ,  sustaining  the  demurrer  to  the  plaintiff's  complaint  and 
dismissing  said  complaint  be  affirmed,  and  further  adjudged  that 
the  defendant  recover  of  the  plaintiff  the  sum  of  $  costs;] 

and  the  said  appeal  having  been  duly  argued  at  the  Court  of 
Appeals,  and  after  du°  deliberation  the  Court  of  Appeals  having 
ordered  and  adjudged  that  the  said  judgment  so  appealed  from 
as  aforesaid  be  [affirmed  with  costs] ,  and  having  further  ordered 
and  adjudged  that  the  proceedings  therein  be  remitted  to  the 
Supreme  Court  there  to  be  proceeded  upon  according  to  law ;  now 
on  reading  and  filing  the  remittitur  from  the  Court  of  Appeals 
herein  and  upon  motion  of  A.  T.,  attorney  for  plaintiff,  it  is 

Oedeeed,  that  the  said  order  and  judgment  of  the  Court  of 
Appeals  be  and  the  same  hereby  are.  made  the  order  and  judgment 
of  this  court. 

Enter : 


FORM  No.  2163. 
Judgment  on  remittitur. 
[Title  of  court  helow  and  of  the  cause.] 

A  judgment  in  this  action  in  favor  of  the  [plaintiff]  against 

the  [defendant]  having  been  rendered  in  this  court  on  the 

day  of  ,  one  thousand  nine  hundred  and  ,  for  the 

sum  of  dollars;   and  the  defendant  having  appealed  from 

said  judgment  to  the  Appellate  Division  of  this  court   [for  the 

Department],  and  the  said  judgment  having  been  [affirmed 

in  all  things]  by  this  court  at  said  Appellate  Division,  and  jtidg- 

ment  of   [affirmance]   having  been  rendered  thereon  the 

day  of  ,  one  thousand  nine  hundred  and  ,  and  that  the 

[plaintiff]  recover  against  the  [defendant]  dollars  costs  of 

said  appeal;   and  the  defendant  having  appealed  therefrom  to 

the  Court  of  Appeals;   and  the  said  Court  of  Appeals  having 

sent  hither  its  remittitur,  filed  herein  the  day  of  , 

19     ,  by  which  it  appears  that  the  said  Court  of  Appeals  has 

[affirmed  the  said  judgment  in  all  things  with  costs],  and  has 

given  judgment  accordingly,  and  has  remitted  the  judgment  of 

said  Court  of  Appeals  to  this  court  to  be  enforced  according  to 

law;  and  this  court  having  by  an  order  duly  entered  herein  the 

day  of  ,  19     ,  ordered  that  said  judgment  be  made 

the  judgment  of  this  court  and  the  plaintiff's  costs  having  been 

duly  taxed  at  the  sum  of  dollars,  [where  the  costs  are  tax- 
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able  by  the  court  and  not  by  the  clerJc,^^  substitute:  with  costs,  the 
same  having  been  adjusted  by  the  court  at  the  sum  of  dol- 

lars as  per  bill  of  costs  filed  with  the  clerk  of  this  court  on  this 
day]  ;  Now,  on  motion  of  A.  T.  [plaintiff's]  attorney,  it  is  ad- 
judged that  [proceeding  as  in  the  order  for  judgment;  see  pre- 
ceding Form'].'^ 

[Signature  of],  Clerk. 


2S  See  Cochran's  Executor  v.  Inger- 
soil,  11  Hun,  342,  where  it  was  held 
that  on  such  u  remittitur  the  court 
below  has  power  to  adjust  the  costs 
in  cases  where  the  clerk  of  the  court 
cannot  do  it. 

29  The  granting  of  judgment  abso- 
lute for  plaintiff  by  the  Court  of  Ap- 
peals has  the  same  effect  as  if  the 
plaintiff's  whole  cause  of  action  was 
admitted,  and  a  default  had  occurred. 
See  City  Trust,  etc.,  Co.  v.  Am.  Brew- 
ing Co.,   182  N.  Y.  285;   Bossout  v. 


Rome,  etc.,  R.  R.  Co.,  131  id.  37.  But 
the  scope  of  the  judgment,  to  which 
plaintiff  is  entitled  to  upon  filing  the 
remittitur,  must  accord  with  the  alle- 
gations of  fact  in  the  complaint.  Har- 
riraan  v.  City  of  Yonkers,  109  App. 
Div.  246,  95  N.  Y.  Supp.  816.  The 
particular  character  of  the  relief  to 
be  awarded  may  still  rest  in  the  Su- 
preme Court.  See  Bates  v.  Holbrook, 
171  N.  Y.  688.  For  proceedings  upon 
plaintiff's  assessment  of  damages,  see 
Forms  1573,  etc.,  p.  1758. 
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OHAPTEK  XVI. 

EXECUTING  THE  JUDGMENT. 
Aeticlk      I.  Execution  against  pkopebtt. 

II.  Execution  against  the  person. 

III.    ENTOECING    judgment    fob    specific    relief    by    JUDICLAi    SALE 

OE  otherwise. 

V.  Enforcing  judgment  foe  costs  against  a  third  person  in- 
terested. 


AKTICLE  I. 

Execution  against  Peopeety, 


EOEMS. 


I.  Leave  to  issue  f.xecution. 

2164.  Affidavit  to  obtain  leave  to  issue 

execution  for  possession  of 
realty  after  death  of  party 
against  whom  judgment  was 
had. 

2165.  Notice  of  motion  thereon. 

2166.  Order  thereon. 

2167.  Affidavit  to  move  for  leave  to 

issue  execution  after  lapse  of 
five  years. 

2168.  Notice  of  motion  thereon. 

2169.  Another  Form,  by  order  to  show 

cause  directing  mode  of  ser- 
vice. 

2170.  Order  thereon. 

2171.  Affidavit  to  move  for  execution 

against  property  of  a  judg- 
ment debtor  having  died  after 
judgment. 

2172.  Notice  of  motion  thereon. 

2173.  Another  Form,  by  order  to  show 

cause  directing  mode  of  ser- 
vice. 

2174.  Order  thereon. 

2175.  Petition   to    Surrogate's    Court 

for  execution  against  prop- 
erty of  a  judgment  debtor 
haying  died   since  judgment. 

2176.  Decree  thereon. 

2177.  Affidavit  or  petition  to   obtain 

execution  or  judgment  against 
executor  or  administrator  as 
such. 

2178.  Notice  of  application  to  surro- 

gate thereon. 

2179.  Another  Form,  by  order  to  show 

cause,  with  directions  as  to 
service. 

2180.  Undertaking  by  legatee  or  next 

of  kin  before  issuing  execu- 
tion on  judgment  against  ex- 
ecutor or  atoiinistrator. 


2181.  Order  of  surrogate  that  execu- 

tor (or  administrator)  ren- 
der an  intermediate  account 
(under  N.  Y.  Code  Civ.  Pro., 
§  2725,  subd.   1). 

2182.  Order  of  surrogate  allowing  ex- 

ecution against  executor  or 
administrator  as  such. 


II. 
2183. 


The  execution  and  indorse- 
ments. 


Execution  against  property,  on 
judgment  recovered  in  a 
court  of  record,  etc. 

2184. from  a  County  Court, 

upon  a  judgment  rendered  in 
a  court  of  a  justice  of  the 
peace,  etc. 

2185. where  attachment  had 

been  levied  and  debtor  was 
personally  served  within  the 
State,  or  (being  a  resident) 
was  served  by  publication,  or 
T^ithout  the   State. 

2186. ■ — ■  where  attachment  had 

been  levied  and  debtor  is  a 
nonresident,  or  a  foreign  cor- 
poration, and  has  not  been 
served  personally  within  the 
State,  and  has  not  appeared. 

2187.  —  against  joint  property,  where 

an  attachment  has  been  levied, 
and  the  debtors  have  ap- 
peared, or  been  personally 
served  within  the  State. 

2188.  —  against  joint  property  of  all, 

and  separate  property  of  some 
of  the  judgment  debtors, 
where  part  only  have  been 
served. 

2189.  —  against  property  issued  to  a 

sheriff  who  has  levied  an  at- 
tachment in   the  action,  but 
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whose  term  of  office  has  ex- 
pired. 

2190.  —  for  the  possession  of  a  chat- 

tel with  or  without  damagea 
for  the  taking  or  detention 
thereof. 

2191.  The  same;   in  favor  of  defend- 

ant unless  plaintiff  pays 
value  of  special  property  in 
chattel,  etc. 

2192.  Execution  for   delivery  of  pos- 

session of  real  property  with 
damages. 

2193.  —  for  deficiency  in  foreclosure. 

2194.  —  against  proBerty  of  an  unin- 

corporated association. 

2195.  —  against     real     or     personal 

property  in  the  hands  of  an 
executor,  etc. 

2196.  —  upon  surrogate's  decree. 

2197.  Affidavit   upon   application   for 

special  execution  under  Code 
Civ.  Pro.,   §   1391. 

2198.  Order  therefor. 

2199.  Special    execution    under    Code 

Civ.  Pro.,   §   1391. 

2200.  Indorsement        on        execution 

(against  property). 
2201-2211.   Statements  suitable  to  in- 
sert or  substitute  in  forego- 
ing Form. 


III.  Levy  and  indemnity,  etc. 

2212.  Bond  to   indemnify  the  sheriff 

on  his  levying  execution. 

2213.  Notice  to  sheriff  of  third  per- 

son's claim  to  property  levied 
on;  notice  thereof  to  execu- 
tion creditor,  etc. 

2214.  Undertaking  tp  indemnify  sher- 

iff for  not  relinquishing  levy. 

2215.  Notice    by    officer,    indemnified, 

that  he  is  sued,  given  to  en- 
title him  to  recover  over  on 
the  indemnity. 

2216.  Order  staying  sheriff  from  re- 

moving property  or  releasing 
levy. 

2217.  Affidavit  of  sheriff  to  obtain  or- 

der extending  time  to  return 
conflicting  execution,  etc. 

2218.  Order  thereon. 

2219.  Notice  of  motion  thereon. 

IV.     PUECHASE   AND   BEDEMPTION. 

2220.  Affidavit  by  purchaser  at  execu- 

tion sale  for  order  to  enjoin 
waste. 

2221.  —  by     redeeming     creditor    of 

amount  due  remaining  un- 
paid, on  judgment. 

2222.  —  of  agent  to  sum  remaining 

unpaid  on  mortgage. 


I.     LEAVE  TO  ISSUE  EXECUTION. 

FORM  No.  2164. 

Affidavit  to  obtain  leave  to  issue  execution  for  possession  of  realty  after 
death  of  party  against  whom  judgment  was  had.i 

[Title  of  court  and  action.] 

[Venue.] 

Y.  Z.,  being  duly  sworn,  says: 

I.  That  he  is  the  [plaintiff]  in  the  above-entitled  action. 

II.  That  final  judgment  herein  was  duly  entered  in  his  favor 
and  against  Y.  Z..  of  ,  the  above-named  [defendant],  on  the 

day  of  ,  19     ,  for  the  recovery  of  the  possession  of 

the  following  real  property,  to  wit:  [description']. 

III.  That  thereafter  and  on  or  about  the  day  of 

19  ,  the  said  [defendant]  died  intestate,  leaving  A.  B.  and 
C  D.  his  only  heirs-at-law  [or,  leaving  a  last  will  and  testament, 
which  has  been  duly  admitted  to  probate  by  the  surrogate  of 
the  county  of  ,  whereby  he  devised  the  said  real  property 


IN.    Y.    Code    Civ.    Pro.,    §    1376    (clause  2).    See  notes,  pp. 2125-2126. 
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to  A'.  B.  and  C.  D.],  who  are  the  present  and  sole  occupants  of 
the  land  so  recovered  \_or,  otherwise  according  to  the  casej. 

[Jurat.]  [Signature.] 

FORM  No.  2165.  • 

Notice  of  motion  for  leave  to  issue  execution  for  possession  of  realty  after 
death  of  party  against  whom  judgment  was  had.2 

[Title  of  court  and  action.] 

Please  take  notice,  that  [upon  the  annexed  affidavit  of  A.  T., 
verified  the  day  of  ,  19     ]  application  will  be  made 

to  this  court,  at  a  Special  Term  thereof,  to  be  held  at  the  City  Hall 
[or J  CJounty  Court  House],  in  the  city  of  ,  in  the  county  of 

,  on  the  day  of  ,  19     ,  at  o'clock  iu  the 

noon  of  that  day,  or  as  soon  thereafter  as  counsel  can  be 
heard,  for  an  order  granting  leave  to  issue  and  execute  an  execu- 
tion or  writ  of  possession  for  the  delivery  of  the  possession  of 
the  real  property  described  in  the  judgment  rendered  the 
day  of  ,  19     ,  in  the  above-entitled  action,  in  the 

Court  of  ,  in  favor  of  the  said  [name]  against  the  said 

[name],  and  for  such  other  or  further  relief  as  may  be  just. 
The  said  property  is  thus  described  in  said  judgment 
[description.] 

[Date.]  [Signature  and  office  address  of], 

[Address]  To  ,  Attorney  for  [moving  party.] 

[Occupants  of  the  lands,  and  to  the  heirs  or 
devisees,  or  grantees,  of  the  deceased.] 

FORM  No.  2166. 

Order  granting  leave  to  issue  execution  for  the  possession  of  realty  on  a 

judgment  rtcovered  against  a  party  since  deceased.3 

At  a  Special  Term  [etc.,  as  in 
Form  820,  p.  1174]. 
[Title  of  action.} 
Upon  reading  and  filing  the  affidavit  of  A.  B.,  verified  on  the 
day  of  ,  19     ,  and  upon  proof  of  due  notice  of  this 

motion  to  all  the  persons  entitled  to  such  notice,  and  after  hear- 
ing A.  T.,  Esq.,  attorney  for  [plaintiff],  in  support  of  the  motion, 
and  Z.  T.,  Esq.,  attorney  for  the  heirs  at  law  [or,  devisees  —  or 

2  Twenty  days' notice  must  be  given,  in  less  than  eight  days.     Application 

and  served  in  the  same  manner  as  a  should  be   made  to  the  court.      See 

summons  in  an  action  in  the  Supreme  next  note. 

Court.     N.  y.  Code  Civ.  Pro.,  §  13"6.  3  See  Form  2192,  p.  2157,  for  an  ex- 

Henee  notice  should  not  be  given  by  ecution  for  possession  of  real  property, 

an  order  to  show  cause  which,  by  the  Under  N.  Y.  Code  Civ.  Pro.,  §  1376, 

rules  of  practice,  must  be  returnable  apply  for  this  order  to  the  court  in 
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other  parties']  of  the  deceased  [or,  no  one  appearing],  in  opposi- 
tion thereto,  and  due  deliberation  being  had;  Now,  on  motion 
of  A.  T.,  Esq.,  attorney  for  the  plaintiff,  it  is: 

Oedeeed,  that  leave  be  and  hereby  is  granted  to  Enamel  the 
[plaintiff]  herein,  to  issue  and  execute  an  execution  upon  the 
judgment ••endered  her^n  on  the  day  of  ,  19     ,  in 

favor  of  said  plaintiff  and  against  the  above-named  defendant 
[name],  novs^  deceased,  for  the  recovery  of  the  possession  of  the 
real  property  described  in  the  said  judgment,  and  that  such  execu- 
tion may  be  issued  in  the  same  form  and  be  executed  in  the  same 
manner  as  if  the  said  judgment-debtor  was  still  living. 

Enter:  [signature  of  judge  by  initials  of  name  and  title]. 

FORM  No.  2167. 
Affidavit^  to  move  for  leave  to  issue  execution  after  lapse  of  five  yeats.s 

[Title  of  court  and  action.] 
[Venue.] 

A.  B.,  being  duly  sworn,  says : 

I.  That  he  is  the   [plaintiff]    above-named.® 


which  judgment  was  rendered,  "  upon 
giving  twenty  days'  notice  to  the  oc- 
cupants of  the  lands  so  recovered,  and 
to  the  grantees  or  devisees  of  said 
deceased,  or  if  he  died  intestate,  to  the 
heirs  at  law  of  said  deceased;  said 
notices  to  be  served  in  the  same  man- 
ner as  a  summons  is  directed  to  be 
served  in  an  action  in  the  Supreme 
Court.''  Although  this  section 
(§  1376)  does  not  expressly  require 
the  application  to  be  made  to  the 
court  instead  of  a  judge,  yet  by  sec- 
tion 1377  of  the  Code  it  is  evident 
that  it  should  be  made  to  the  court. 

4  A  petition  will  not,  it  seems,  su- 
fice.  Matter  of  Holmes,  59  Hun,  369, 
13  N.  Y.  Supp.   100. 

5N.  Y.  Code  Civ.  Pro.,  §§  1377, 
1378.  The  five  years  are  computed 
from  the  time  of  docketing  (Kupfur 
V.  Frank,  30  Hun,  74),  and  include 
the  day  of  docketing.  Aultman,  etc., 
Co.  V.  Taylor,  163  N.  Y.  54.  And  by 
Code  Civ.  Pro.,  §  1382,  a  stay  is  not 
counted  as  a  part  of  the  time  limited 
for  issuing  an  execution,  or  for  mak- 
ing an  application  for  leave  to  issue 
an  execution  from  a  court  of  record. 

In  Mereness  v.  Brenon,  7  Wkly.  Dig. 
24,  it  was  held  that  leave  to  issue 
execution    (for  the  first  time)    after 


five  years  may  be  granted  upon  mo- 
tion of  the  personal  representative  of 
a  deceased  judgment  creditor.  Or,  by 
the  representative  of  a  deceased  joint 
plaintiff  uniting  with  the  surviving 
plaintiff.  Matter  of  Armstrong,  35 
Misc.  327,  71  N.  Y.  Supp.  951. 

If  execution  has  been  issued  and 
returned  wholly  or  partly  unsatisfied 
or  unexecuted  within  the  five  years, 
no  leave  of  court  is  necessary  to  issue 
it  again.  Cooper  v.  Bailey,  69  App. 
Div.  358,  74  N.  Y.  Supp.  667;  Imp. 
Bank  v.  Quackenbush,  80  Hun,  111, 
30  N.  Y.  Supp.  35;  rev'd,  on  another 
point,  143  N.  Y.  567.  And  even  if 
issued  (for  the  first  time)  after  the 
said  five  years  without  leave,  the  ex- 
ecution is  not  void,  but  voidable  only 
in  the  discretion  of  the  court.  See 
Aultman,  etc.,  Co.  v.  Syme,  56  App. 
Div.  165,  67  N.  Y.  Supp.  530;  id.,  163 
N.  Y.  54;  Bank  of  Genesee  v.  Spencer, 
18  N.  Y.  150;  Wooster  v.  Wuterich,  2 
Abb.  N.  C.  206. 

6  The  Code  does  not  expressly  re- 
quire the  aflTidavit  to  be  made  by  a 
party  to  the  judgment-record.  An 
assignee  of  the  judgment  may  make 
the  affidavit.  See  Duell  v.  Alvord,  41 
Hun,  196,  198. 
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II.  That  final  judgment  was  duly  rendered  in  the 'above- 
entitled  action,  in  favor  of  the  [plaintiff]  and  against  the  [de- 
fendant], in  this  court,  for  the  sum  of  dollars  and 
cents  [or  specify  other  relief  granted'],  and  'the  same  was  duly 
docketed  therein  on  the  day  of  ,  19  ,  [in  case  of 
a  judgment  of  a  court  of  record,  add:  in  the  clerk's  office  of  said 
court — or  if  the  Supreme  Court:  in  the  county  clerk's  office  of 

county  —  in    case    of   a   judgment   in  the  'N.    Y.    City 

Municipal  Court,''  or  in  a  justice's  court, ^  add,  instead:  and  a; 

transcript  thereof  was  duly  filed  and  the  judgment  docketed  in 

the  office  of  the  clerk  of  the  county  of  on  the  day  of 

,  19     V 

III.  That  no  execution  has  ever  been  issued  on  said  judgment 
[and  in  case  of  a  money- judgment,  add:  and  the  same  remains 
wholly  unsatisfied,  and  no  part  thereof  has  ever  been  paid^°  or 
collected  —  or  if  partly  collected,  substitute  after  the  word 
"judgment":  and  the  same  remains  partly  unsatisfied  in  that 
there  has  been  collected  thereon  only  the  sum  of  doUara 
and  cents,  which  was  paid  on  the  day  of  , 
19  ,  but  leaving  the  sum  of  dollars  and  cents  still 
due  and  unpaid  upon  said  judgment  —  or  otherwise  state  the 
facts  concisely']. 

[Or  in  case  of  an  assignment  of  the  judgment,  substitute  :^^] 
III.  That  the  said  judgment  was  assigned  by  [plaintiff]  on  the 
day  of  ,19     ,  to   [naming  assignee].      That  as  the 

deponent  has  been  informed  by  the  said  assignor  and  verily 
helieves,  prior  to  said  assignment  no  execution  was  ever  issued 
upon  the  said  judgment  [if  money  judgment,  add:  and  at  the 
time  of  said  assignment  the  judgment  remained  wholly  unsatis- 

T  Application  for  leave  to  issue  ex-  570,  and  Duell  v.  Alvord,  41  id.  196, 

ecution  on  such  a  judgment  must  be  holding  that  an  affidavit  to  the  effect 

made  to  the  Supreme  Court.  "  that   said   judgment   is   -wholly   un- 

8  Apply  to  the  County  Court  of  the  satisfied  and  unpaid  "  is  sufficient  in 
county  in  which  such  a  judgment  was  the  absence  of  any  evidence  to  the 
rendered  for  leave  to  issue  execution  contrary.  That  a  court  in  such  a  ease 
thereon.  N.  Y.  Code  Civ.  Pro.,  §  3022  is  bound  to  be  "  satisfied  "  within  the 
(last  clause).  See  also  id.,  §§  3133,  meaning  of  the  Code,  see  Kineaid  v. 
3225  and  3226,  for  the  same  provision  Richardson,  9  Abb.  N.  C.  315,  321. 
for  Justices'  Courts  of  certain  cities.  But  the  affidavit  should  be  made  by 

9  Since  the  amendment  of  1894  to  one  presumed  to  have  knowledge  of 
sections    376,    382    and    3017    of   the  any  payment. 

Code,  a  judgment  of  a  court  not  of  H  This  clause  when  used  it  would 

record  is  presumed  paid  only  after  the  be  well  to  have  supplemented  by  the 

lapse   of   twenty    years,    provided    a  aflSdavit  of  the  assignor,  to  the  effect 

transcript  of  the  judgment  is  obtained  that  before  the  assignment  no  execu- 

within   six  years   and  the   judgment  tion  had  been  issued  and  nothing  paid 

docketed  in  the  county  clerk's  office.  on  the  judgment,  etc.      Or  show  ina- 

10  See   Wadley   v.    Davis,    30   Hun,  bility  to  present  such  affidavit. 
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fied  and  unpaid,  and  that  no  execution  has  been  issued  since  the 
assignment,  and  that  the  judgment  still  remains  wholly  unsatis- 
fied and  unpaid]. 

[//  an  order  to  show  cause  is  asTced,  state  reason,  as  thus:'}  IV. 
An  order  to  show  cause  is  necessary  for  the  reason  that  it  is 
essential  that  such  order  should  provide  for  the  manner  of  giving 
notice^^  of  the  application  for  leave  to  issue  execution  to  the 
said  [judgment  debtor},  who  resides  out  of  this  State  at  ,  in 

the  State  of  [or,  who  resides  in  this  State  at  ,  but 

personal  service  cannot  with  reasonable  diligence  be  made  upon 
him — setting  forth  in  detail  the  efforts  made  to  serve  him;  see 
Forms  in  Volume  I,  Chap.  IV}. 

V.  ISTo  previous  application  has  been  made  for  the  order  to 
show  cause  now  sought. 

[Jurat.}  [Signature.} 

FORM  No.  3168. 

Notice  of  motion  for  leave  to  issue  execution  after  the  lapse  of  five  years.13 

[Move  the  court,  see  Forms  815,  etc.,  and  state  order  ashed,  a-5 
thus:}  granting  ieave  to  issue  an  execution  on  the  final  judgment 
rendered  in  this  action  in  the  Court  of  ,  and  entered 

on  the  day  of  ,  19     ,  or  for  such  other  [etc.} 

FORM  No.  2169. 
Another  Form,  by  order  to  show  cause,  directing  mode  of  service.i^ 

At    a    Special    Term    [etc.,    as   in 
Form  820,  p.  1174  of  this  volume}. 
[Title  of  action.} 

On  the  annexed  affidavit  of  A.  B.,  I'^rified  the  day  of 

,19  ,  and  on  motion  of  A.  T.,  Esq.,  attorney  for 
[judgment  creditor  or  assignee}  :  * 

Oedeeed,  that  the  [parties  to  he  served}  herein  show  cause  at 
a  Special  Term  of  this  court  to  be  held  at  the  County  Court 
House   [or,  City  Hall]  in  the  [city]  of  ,  on  the  day 

12  N.    Y.    Code    Civ.    Pro.,    §    1378  or  a  judge  thereof;   and  as  an  order 

'  (first  clause).  granting  leave  to  issue  execution  is 

I      13  As  to  manner  of  service,  see  N.  Y.  to  be  made  by  the  court  ( N.  Y.  Code 

Code   Civ.   Pro.,    §    1378.     The  judg-  Civ.  Pro.,  §  1377 ) ,  this  order  to  show 

ment    debtor    alone    need    be    served.  cause  must  be  made  returnable  before 

Shultes  V.   Sickles,   70   Hun,   479,   24  the  court  out  of  which  the  execution 

•  N.  Y.  Supp.  145 ;  aff'd,  147  N.  Y.  704.  is  to  be  issued.     In  courts  of  record 

14  Must  be  a  court  order.     §  1378.  this  is  the  court  in  which  the  judg- 

See  Vol.  I,  p.  128,  paragraph  106,  and  ment  was  originally  rendered;  but  in 

note  45  thereto,  to  the  effect  that  ap-  the    case    of    judgments    of    inferior 

plication  for  such  an  ecc  parte  order  courts,  such  as  those  rendered  in  Jus- 

to  show  cause  (used  as  a  short  notice  tices'  Courts  and  in  New  York  city 

of  motion)  must  be  made  to  the  court  Municipal  Courts,  these  applications 

before  whom  the  motion  is  to  be  made,  must  be  made  to  the  County  Court  of 
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of  ,   19     ,  at  o'clock  in  the  noon,  or  as  soon 

thereafter  as  counsel  can  be  heard,  why  an  execution  should  not 
issue  on  the  final  judgment  of  this  court  [or,  specify  other  courf] 
entered  in  this  action  on  the  day  of  ,19        [a 

transcript  of  which  was  duly  filed  in  the  county  clerk's  office 
on  the  day  of  ,  19     ],  and  why  the  said  judgment- 

creditor']  should  not  have  such  other  or  further  relief  as  may  be 
just. 

[TF/ien  adverse  party  is  a  nonresident,  and  his  exact  resi- 
dence is  doubtful,  add:^^]  And  it  is  further  oedeeed,  that  notice 
of  this  application  for  leave  to  issue  such  execution  be  given  to 
the  said  [adverse  party]  by  serving  on  him  personally,  on  or  be- 
fore the  day  of  ,  19  ,  a  copy  of  this  order  and 
the  annexed  affidavit,  at  ,  in  the  State  of  or  at 
such  other  place  in  the  said  State  as  the  said  [adverse  party] 
.may  be  found. 

[Or  where  judgment  debtor  cannot  be  served  personally  ivith 
reasonable  diligence:]  And  it  is  further  oedeeed,  that  a  copy 
of  this  order  and  of  the  said  affidavit  be  served  upon  [adverse 
party],  by  a  publication  of  this  order  once  a  week  for  weeks 

successively  in  the  ,  a  newspaper  published  in  the  county 

of  ,   and  by  depositing  in  the  post  office  at  ,  on  or 

before  the  day  of  ,  19     ,  a  copy  of  this  order  and 

said  affidavit,  contained  in  a  securely-closed  postpaid  wrapper 
directed  to  the  said  [adverse  party;  or  state  other  manner  of  ser- 
vice as  may  be  directed  by  the  court], 

[For  another  form  of  direction,  see  Form  2173.] 
Enter:  [signature  of  judge  by  initials  of  name  and  title]. 

FORM  No.  2170. 
Order  granting  leave  to  issue  execution  after  the  lapse  of  five  years.is 

At  a  Special  Form  [etc.,  as  in  Form 
820,  p.  1174  of  this  volume]. 
[Title  of  action.] 

The  motion  for  leave  to  issue  execution  on  the  final  judgment 
entered  in  this  action  and  duly  docketed  on  the  daj^  of  , 

the  county  in  which  the  judgment  was  adverse  party,  if  he  is  a  resident  of 

rendered,  and  to  the  Supreme  Court  the   State,  and  personal  service  can, 

lor  the  county  of  New  York  respec-  with    reasonable    dili.?enee,    be    made 

lively.    Id.,  §§  3022  (last  clause)  and  upon    him    therein,    otherwise,    notice 

'^20.  must  be  given  in  such  manner  as  the 

15  Under    N.    Y.    Code    Civ.    Pro.,  court  directs." 

§  1378,  such  an  order  to  show  cause  16  N.   Y.   Code   Civ.   Pro.,   §§    1377, 

]Jsed   as    a    short    notice    of    motion  1378. 

must  be. served  personally  upon  the 
134 
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19  [and  tbe  transcript  of  which  was  duly  filed  and  the  judg- 
ment docketed  in  the  office  of  the  clerk  of  on  the 
day  of  ,  19  ],  having  heen  duly  heard;  and  upon  read- 
ing and  filing  the  affidavit  of  ,  verified  on  the  day 
of  ,19  [whereby  it  is  proved  to  the  satisfaction  of  the 
court  that  the  said  judgment  remains  wholly  —  or,  partly  —  un- 
satisfied] ;^^  and  upon  reading  and  filing  the  notice  of  motion 
\or,  order  to  show  cause]  dated  the  day  of  ,  19  , 
and  upon  reading  and  filing  \_specifying  papers  in  opposition], 
and  after  hearing  A.  T.,  Esq.,  attorney  for  {^judgment  creditor 
or  'assignee],  in  support  of  the  motion,  and  Z.  T.,  Esq.,  attorney 
{^or,  and  on  reading  and  filing  proof  of  due  service  of  notice 
of  motion  and  no  one  appearing]  for  [the  judgment  debtor]  in 
opposition,  and  after  due  deliberation  being  had  thereon;  I^ow, 
on  motion  of  A.  T.,  Esq.,  attorney  for  [judgment  creditor  or  as- 
sigriee],  it  is: 

Ordered,  that  said  motion  be  and  the  same  is  hereby  granted, 
and  that  leave  be  and  hereby  is  given  to  the  said  [judgment  cred- 
itor or  assignee^  to  issue  an  execution  upon  the  said  judgment.' 

Enter:  [signature  of  judge  hy  initials  of  name  and  titW}}^ 

FORM  No.  2171. 
Affidavit  to  move  for  execution  against  property  of  a  judgment  debtor  hav- 
ing died  after  judgment.i9 

[Title  of  court  and  action.] 
[Venue.] 

A.  B.,  being  duly  sworn,  says: 

I.  That  he  is  the   [plaintiff]   in  the  above-entitled  action. 

II.  That  the  [plaintiff]  *  on  the  day  of  ,  19  , 
in  the             Court  of  the            of             [or,  before  J.  P.,  Esq., 

IT  It  may  be  well  to  insert  this  re-  19  Unnecessary   for   purpose  of  en- 

cital   in  ease  of   a.  money  judgment.  forcing   execution    issued   before   the 

See  Code  Civ.  Pro.,  §  1378.  debtor's  death.     Wood  v.  Morehouse, 

The  validity  of  the  judgment  is  not  1  Lans.  405;  Allan  v.  Hoffman,  11  Va. 

an  issue  which  can  be  raised  upon  the  L.  J.  6G3. 

motion.      Matter    of    Armstrong,    35  Required  where  death  is  before  is- 

Misc.  327,  71  N.  Y.  Supp.  951.  sue  of  execution,  by  N.  Y.  Code  Civ. 

18I.eave  to  issue  nunc  pro  tunc  will  Pro.,  §§  1379,  1380,  1381.     See,  also, 

not  be  granted  with  a  possible  result  note  28,  p.  2132.    An  execution  issued 

of  exposing  subsequent  purchasers  to  without    leave    is   void.     Prentiss    v. 

litigation.     Hansee  v.  Piero,  56  Hun,  Bowden,  145  N.  Y.  342. 

563,  25  Abb.  N.  C.  46,  10  N.  Y.  Supp.  The  Code  does  not  expressly  require 

494.  the  affidavit  to  be  made  by  a  party 
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a  justice  of  the  peace  of  the  town  of  —  or,  in  the  Municipal 

Court  of  the  city  of  New  York,  in  the  district],  in  the 

county  of  ,  recovered  a  final  judgment  against  the   [de- 

fendant], the  said  Y.  Z.,  for  [o?%  directing  the  payment  by  the 
said  Y.  Z.  to  the  said  A.  B.,  of]  the  sum  of  dollars  and 

cents  damages  and  costs.  \^May  add  facts  showing  the  judgment 
to  he  a  lien^°  on  property  described,  as  for  instance:}  That  the 
judgment-roll  upon  said  judgment  was  duly  filed^^  and  the  judg- 
ment duly  docketed  in  the  office  of  the  clerk  of  the  county  of 
\_or,  of  the  Court  of  ]>  on  the  day  of  , 

19  ,  {^and  in  case  of  a  judgment  of  any  court  other  than  th& 
Supreme  {and  including  also  cases  where  execution  is  to  be 
issued  to  another  county),  add:  and  a  transcript  of  said  judg- 
ment was  duly  filed  and  the  judgment  was  duly  docketed  in  the 
county  clerk's  office,^^  on  the  day  of  ,  19     ]. 

III.  That  said  Y.  Z.  died  on  the  day  of  ,  19     ,^^ 

intestate,  leaving  C.  D.  and  E.  F.  as  his  only  heirs^*  at  law  {^or, 
leaving  a  last  will  and  testament  which  has  been  duly  admitted 
to  probate  by  the  surrogate  of  the  county  of  ,  whereby 

the  real  property  hereinafter  described  was  devised  to  C.  D.  and 
E.  F.],  and  letters  of  administration  lor,  letters  testamentary 
imder  said  will]  were  duly  granted  upon  the  estate  of  the  said 
deceased  judgment  debtor  by  the  surrogate  of  county  to 

[naming  administrator  —  or,  to  ,  the  executor  named  in 

said  will],  on  the  day  of  ,  19     ,  and  the  said  ad- 

ministrator [or,  executor]  has  duly  qualified  as  such  [and  more 

to  the  judgment-record,  and  it  may  be  with  leave  of  court.  Atlas  Refining 
made  hj  an  assignee  of  the  judgment.  Co.  v.  Smith,  52  App.  Div.  109,  64 
See  Duell  v.  Alvord,  41  Hun,  196.  N.  Y.  Supp.  1044,  reviewing  and  dis- 
Instead  of  obtaining  an  order  of  court  tinguishing  the  earlier  statutes,  and 
and  a  decree  of  the  surrogate  grant-  cases  thereunder  holding  to  the  con- 
ing leave    to    issue    an   execution,    a  trary. 

judgment  creditor  may  in  some  cases  21  By  N.  Y.  Code  Civ.  Pro.,  §  1250, 
find  it  a  preferable   course   to  apply  a  judgment  does  not  become  a  lien  on 
(after  six  months  have  elapsed  after  real  property  and  chattels  real  until 
the  issue  of  letters)   to  the  surrogate  the    judgment-roll    is    filed    and    the 
by  petition  for  an  order  directing  the  judgment  docketed.    In  case  of  a  jus- 
executor  or  administrator  to  pay  the  tice's  judgment,  however,  omit  state- 
judgment      (or     a     just     proportion  ment   as    to    filing   of   judgment-roll, 
thereof)    out  of  assets  in  his  hands.  See  id.,  §  1367. 
N.  Y.  Code  Civ.  Pro.,  §  2722.    And  see  22  See  id.,  §  1251 
McNuIty  V.  Hurd,  72  N.  Y.  518.  23  More  than   one  year  previously, 
20  N.    Y.    Code    Civ.    Pr'o.,    §    1389  or   three   years   if   a   lien    upon   real 
(first  clause).    If  the  judgment  is  not  estate  is  sho-ivn.      M,  §  1380. 
a  lien  on  any  property  against  which  24  Where  there  are  tenants  of  the 
it  may  be   enforced,   execution   may,  property  it  is  well  to  specify  their  m- 
notwithstanding,    be    issued    thereon  terests  therein. 
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than  three  years  have  elapsed  since  the  said  letters  were  duly 
granted]  .^° 

[Or  in  the  cases  specified  in  third  sentence  of  N.  Y.  Code  Civ, 
Pro.,  §  1380,  substitute  the  following:']  111.  That  said  Y.  Z.  died 
intestate  at  on  the  day  of  ,  19     ,  and  that 

although  three  years  have  elapsed  since  said  death,  letters  of 
administration  upon  his  estate  have  not  been  granted  by  the 
Surrogate's  Court  of  the  county  of  ,  in  which  the  de- 

cedent resided  at  the  time  of  his  death  \^or.  That  said  Y.  Z.  died 
at  ,  on  the  day  of  j  19     ,  and  resided  out  of  this 

State  at  the  time,  of  his  death  at  —  specifying  place  —  and  that  al- 
though three  years  have  elapsed  since  said  death,  neither  letters 
testamentary  nor  letters  of  administration  have  been  granted  by 
the  Surrogate's  Court  of  the  county  of  ,  in  which  the  property 

on  which  the  said  judgment  is  a  lien  situated]  ;  and  the  said  de- 
cedent did  not  leave  any  personal  property  within  this  State  upon 
which  to  administer  [^state  evidence  or  means  of  information']. 

IV.  That  at  \_or,  after]  the  time  the  said  judgment  was  duly 
docketed  in  said  county  [and  at  the  time  of  his  death] 
the  said  Y.  Z.  was  the  owner  of  real  property  situated  therein, 
upon  which  the  said  judgment  was  and  still  is  a  lien  [to  wit  — 
add  a  particular  description,  if  practicable].^^ 

V.  That  [no  execution  on  said  judgment  has  ever  been  issued, 
and]  the  said  judgment  remains  wholly  unsatisfied  and  unpaid^^ 
\^or,  remains  partly  unsatisfied,  in  that  the  sum  of  dollars 
and                cents  is  still  due  and  unpaid  thereon],  f 

VI.  That  on  the  day  of  ,  19  ,  a  decree,  a  certi- 
fied copy  of  which  is  hereto  annexed,  was  duly  made  by  the 
Sun'ogate's  Court  of  county  granting  the  [plaintiff] 
leave  to  issue  an  execution  upon  said  judgment  [^or  if  application 
therefor  is  pending  or  has  not  yet  been  made^^  state  the  fact]. 

25  Where  the  lien  of  the  judgment  the  execution.  Atlas  Refining  Co.  v. 
was  created  as  prescribed  in  section  Smith,  52  App.  Div.  109,  64  N.  Y. 
1251  of  the  Code,  the  affidavit  must      Supp.  1044. 

show   that  three  years   have  elapsed  27  That  this  is  suflScient  under  Code 

since  letters   testamentary  or  letters  Civ.  Pro.,  §  1381,  see  notes  10  and  11, 

of    administration    have    been    duly  p.  2127  of  this  volume, 

granted  upon  the  estate  of  the  dece-  28  There  is  no  requirement  that  the 

dent.     Code   Civ.  Pro.,   §    1380.      See  application  for  leave  of  the  surrogate 

id.,  §   1382,  to  the  effect  that  a  stay,  must  precede  the  application  to  the 

etc.,  is  not  a  part  of  the  time  .limited  court.     Either   application  may   pre- 

for  making  an  application  for  leave  cede  the  other.     See  Kerr  v.  Kreuder, 

to  issue  an  execution.  28  Hun,  452.     Ordinarily  it  is  better 

26  This  is  not  essential  to  the  right  to  get  leave  of  the  court  whose  judg- 
of  the  court  to  authorize  issuance  of  ment  is  to  be  enforced,  before  apply- 
ing to  the  surrogate. 


EXECUTING    JUDGMENT. 1.    AGAINST    PEOPEETY.  2133 

[If  order  to  show  cause,  is  asked,  state  reason,  as  thus:'\ 
VII.  An  order  to  show  cause  is  necessary,  for  the  reason  that  it 
is  essential  that  such  order  should  provide  for  the  malnner  of 
giving  notice  of  this  application  for  leave  to  issue  execution  to  the 
persons  whose  interest  in  the  said  property  will  be  affected  by  a 
sale  by  virtue  of  the  execution,  because  [some  of]  the  said  persons, 
viz.  [naming  them],  are  not  residents  of  this  State,  but  reside  in 
,  in  the  State  of  [or  otherwise  state  reasons  for 

special  directions  as  to  service']. 

VIII.  'No  previous  application  has  been  made  for  an  order  to 
show  cause  herein  for  this  purpose. 

[Jurat.]  [Signature.] 

FORM  No.  2172. 
Notice  of  motion  for  execution  against  property  of  a  judgment-debtor  hav- 
ing died  after  judgment.29 

[Move  the  court,^°  see  Form  No.  815,  etc.,  and  state  order 
desired,  thus:]  granting  leave  to  the  [plaintiff]  to  issue  an 
execution  upon  the  final  judgment  herein  [and  against  the 
hereinafter-described  property  of  the  above-named  defendant, 
now  deceased  —  or,  against  the  property  of  above  named  Y.  Z., 
deceased,  which  is  described  in  the  annexed  affidavit,  and  upon 
which  property  the  said  judgment  is  now  a  lien,]^^  vnth  like 
effect  as  if  the  said  judgment  debtor  was  still  living,  or  for  such 
other  or  further  relief  as  may  be  just.  [The  property  above- 
mentioned  is  described  as  follows  —  description.] 

[Address  to  and  serve  on  all  persons  whose  interests  may  he 
affected  iy  a  sale;  as  well  as  on  the  debtor's  executor  or  adminis- 
trator.] 

FORM  No.  2173. 
Another  Form,  by  order  to  show  cause  directing  mode  of  service.32 

[As  in  Form  2169  to  the  *,  continuing :] 

Oedeeed,  that  C.  C,  the  executor  [or,  administrator]  of  Y.  Z., 
deceased,  and  [naming  all  whose  interests  may  he  affected  hy 
sale],  show  cause  at  a  Special  Term  of  this  court  to  be  held  at 
the  county  court  house  at  ,  in  the  county  of  , 

on  the  day  of  ,  at  o'clock  in  the  noon  of 

29  N.  Y.  Code  Civ.  Pro.,  §§  1379-  32  By  N.  Y.  Code  Civ.  Pro.,  §  1381, 
1381.  See,  also,  notes  to  previous  this  order  must  be  a  court  order,  if 
Form.  it  contains  directions  as  to  manner  of 

30  Matter  of  Wadley,  29  Hun,  12.  service. 

31  See  note  20  to  Form  2171. 
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that  day,  or  as  soon  thereafter  as  counsel  can  be  heard,  why  an 
execution  should  not  issue  upon  the  final  judgment  herein  [against 
the  hereinafter-described  property  of  Y.  Z.,  deceased  —  or,  against 
the  property  of  the  above-named  Y.  Z.,  deceased,  which  is  described 
in  the  annexed  affidavit  —  and  upon  which  the  said  judgment  is  a 
lien,]  with  like  effect  as  if  said  judgment-debtor  was  still  living. 
Service  of  this  order  and  the  said  affidavit  of  A.  B.,  upon  C.  D., 
the,  executor  \or,  administrator]  of  Y.  Z.,  deceased,  and  upon 
[naming  the  persons  to  be  served],  either  personally  or  by  de- 
positing in  the  post  office  at  ,  on  or  before  the  day 
of  ,  19  ,  a  copy  of  this  order- and  said  affidavit  con- 
tained in  a  securely-closed  postpaid  wrapper  directed  to  each  of 
the  said  persons  [or  in  such  other  manner  as  the  court  pre- 
scribes^^] ,  shall  be  sufficient.  [For  another  form  of  direction  see 
Form  No.  2169.]  [If  not  referred  to  as  described  in  the  aufli- 
davit,  may  add:  The  property  above-mentioned  is  described  as  fol- 
lows :  —  description.]^^^ 

Enter:  [signature  of  judge  by  initials  of  name  and  title.] 

FORM  No.  2174. 

Order  of  court  allowing  execution  against  property  of  judgment-debtor  hav- 
ing died  since  judgment-S* 

At  a  Special  Term^^  [etc.,  as  in  Form 

No.  820,  p.  1114:  of  this  volume]. 

[Title  of  action.] 

Upon  reading  and  filing  the  affidavit  of  A.  B.,  verified  on  the 

day  of  , .  19     [and  the  order  of  the  Surrogate's 

Court  thereto   annexed],   whereby  it  appears  that    [here  recite 

concisely  the  facts,  as  thus]  the  final  judgment  recovered  by  A.  B. 

in  this  court  on  the  day  of  »  19     j  for  [or,  directing 

the  payment  of  the  said  Y.  Z.  to  the  said  A.  B.  of]  the  sum  of 

dollars,  is  unsatisfied  [and  is  a  lien  upon  the  real  property 

below  described;]*®  and  that  the  sum  of  dollars  remains 

33  7d.,  §   1381.  court  from  wliich  the  execution  is  to 
33a  The  judgment  need  not  be  a  lien       be    issued,    and    made    upon    notice 

upon  any  property.     See  note  20  to       served  in  the  manner   (and  upon  the 
Form  2171.  persons)     specified    in    id.,    §     1381 

34  N.  Y.   Code  Civ.   Pro.,   §§   1379-       (subd.  1). 

1381.     See,  also,  notes  to  the  affidavit  36  Although  its  language  is  to  the, 

on  which  this  order  is  made.     Pages  contrary,  section  .1380  has  been  con- 

2130-2132.     For  petition  to  surrogate  strued  to  permit  leave  to  issue  execu- 

and  decree  granting  leave  to  issue  ex-  tion  upon  a   judgment  which  is  not 

acution.   see   Forms    2175,    2176,    pp.  a  lien  upon  any  property.    Atlas  Re- 

2135,  2136.  fining  Co.  v.  Smith,  52  App.  Dir.  109, 

35  This   must   be   an   order   of  the  64  N.  Y.  Supp.  1044. 
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now  due  tkereon  with  interest  from  the         day  of  ,  19     , 

and  that  more  than  one  year  \_or,  three  years]  have  elapsed  since 
letters  testamentary  [or,  of  administration]  were  dnly  granted 
upon  the  estate  of  the  said  Y.  Z.,  who  died  on  the  day  of 

,19  ;  and  it  also  appearing  that  due  notice  of  this 
motion  [by  order  to  show  cause  duly  made  by  this  court]  has 
been  given  to  the  executor  [or,  administrator]  of  the  said  Y.  Z., 
and  to  [naming  therri],  being  all  the  persons  whose  interest  in  the 
said  property  may  be  affected  by  a  sale  thereof  by  virtue  of  an 
execution  herein  [if  surrogate's  leave  has  already  had,  may  add: 
and  that  the  surrogate  of  county  has  granted  leave  for  the 

issue  of  such  execution  as  is  hereafter  mentioned],  and  after 
hearing  A.  T.,  Esq.,  attorney  for  A.  B.,  in  support,  of  said  motion, 
and  Z.  T.,  Esq.,  attorney  for  [or,  no  one  appearing],  in 

opposition  thereto,  and  due  deliberation  being  had  thereon ;  Now, 
on  motion  of  A.  T.,  Esq.,  attorney  for  A.  B. : 

Oedeeed,  that  leave  be  and  hereby  is  granted  to  the  said  A.  B. 
to  issue  an  execution  upon  said  judgment  [to  be  enforced  against 
the  said  property  on  which  it  is  a  lien,]  with  like  effect  as  if  the 
said  judgment-debtor  was  still  living.  [Said  property  is  de- 
scribed as  follows: — description.'] 

Enter:   [signature  of  judge  hy  initials  of  name  and  title.] 

FORM  No.  2175. 

Petition  to  surrogate's  court  for  execution  against  property  of  a  judgment- 
debtor  having  died  since  judgment.ST 

Surrogate's  Court,  County  of 


In  the  Matter  of  the  Petition  of 
A.  B.,  for  leave  to  issue  exe- 
cution upon  a  judgment  against 
the  property  of  Y.  Z.,  deceased. 


To  the  surrogate  of  the  county  of 

The  petition  of  A.  B.  respectfully  shows : 

T.  That  vour  petitioner  [continuing  as  in  Form  No.  2171, 
p.  2130,  from  the  *  to  the  t,  in  middle  of  p.  2132 ;  concluding  as 
follows] . 

37  N  Y  Code  Civ.  Pro.,  §§  1379-  sary  of  the  presentation  of  the  peti- 
1381,  and  see  notes  to  Form  2171,  tion  to  the  surrogate.  Kerr  v.  Kreu- 
V.  2130  {above).     No  notice  is  neces-       der,  28  Hun,  452. 
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VI.  That  on  the  day  of  ,  19     ,  an  order,  a  cei- 

tified  copy  of  which  is  hereto  annexed,  was  duly  made  by  the  said 
Court^*  of  ,  granting  your  petitioner  leave  to  issue 

execution  therefrom  on  said  judgment.      '[Or,  if  application  there- 
for is  pending,  or  not  yet  made,  state  the  fact.'] 

Whekefoee,  your  petitioner  prays  that  a  decree  be  made  by 
this  court  allowing  said  judgment  to  be  enforced  by  execution 
against  the  said  property,  on  which  it  is  a  lien,  with  like  effect 
as  if  the  said  Y.  Z.  were  still  living,  and  that  [the  said  adminis- 
trator —  with  the  will  annexed —  or,  executor  of  said  Y.  Z.,  and] 
0.  D.  and  E.  F.  [naming  all  other  persons  whose  interests  may  he 
affected  hy  sale^^l  may  be  cited***  to  show  cause  why  such  decree 
should  not  be  granted,  and  for  such  other  or  further  relief  as 
may  be  just. 

[Date.]  [Signature.] 

[Verification  as  in  Form  No.  821,  p.  1175  of  this  volume.] 

[Citation  as  usual  in  surrogate's  court.] 

FORM  No.  2176. 
Decree  of  surrogate's  court  allowing  execution  against  property  of  judgment- 
debtor  having  died  since    judgment.4i  ' 

At  a  Surrogate's  Court,  held  in  and  for 
the  county  of  ,  on  the 

day  of  ,  19     . 

Present:  Hon.  ,  Surrogate. 


In  the  Matter  of  the  Petition  of 
A.  B.,  for  Leave  to  Issue  Ex- 
ecution against  the  Property 
of  Y.  Z.,  Deceased. 

The  petition  of  A.  B.,  of  ,  duly  verified  the  day  of 

,19     ,  having  been  presented  to  the  surrogate  of  the 

38  This  order  is  made  by  the  court  petition  is  presented  will  be  bound  by 

from    which   the   execution    is   to   be  the    decree,    even    though    not    cited, 

issued.     Code  Civ.  Pro.,  §  1380   (sec-  Kerr  v.  Kreuder,  28  Hun,  452. 
end  clause).     Either  application    (to  « N.  Y.   Code  Civ.  Pro.,  §§   1379- 

the  court  or  surrogate)   may  precede  1381.    Three  years  must  have  elapsed 

the  other.    See  note  28,  p.  2132  of  this  before  execution  can  issue  where  the 

volume.  lien  of  the  judgment  was  created  as 

3S>Code  Civ.  Pro.,  §  1381  (subd.  2).  prescribed   in  id.,  §  1251.     See  Duell 

40  Parties  in  interest  making  a  vol-  v.  Alvord,  41  Hun,  196,  and  case  cited 

untary   appearance   at  the   time   the  in  note  thereto. 
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county  of  for  a  decree  granting  permission  to  issue  an 

execution  against  the  property  of  Y.  Z.,  deceased  {and  mention 
any  other  papers  relied  on^,  and  due  proof  having  been  made 
thereby  that  [here  recite  concisely  the  facts  upon  which  the  appli- 
cation is  based  as  they  appear  in  the  petition'],  *  and  a  citation 
having  been  duly  issued  thereupon  directing  the  said  executor 
[or,  administrator]  and  [naming  the  other  persons  cited],  the 
parties  entitled  to  such  notice,  to  show  cause  before  this  court  on 
the  day  of  ,  19     ,  why  the  prayer  of  the  said  petition 

should  not  be  granted,  and  the  said  citation  having  been  returned 
on  that  day  and  filed,  together  with  proof  of  due  service  thereof 
on  each  of  the  persons  therein  named,  and  the  said  executor  [or, 
administrator]  having  appeared  on  the  return  day  of  the  said 
citation  by  A.  T.,  his  attorney  [and  also  produced  and  filed  his 
intermediate  account  pursuant  to  an  order*^  of  this  court  return- 
able on  that  day],  and  [naming  the  parties,  if  any,  appearing] 
having  also  appeared  on  said  day  by  [naming  attorneys]  their 
attorneys  respectively,  and  the  allegations  and  proofs  of  the 
respective  parties  having  been  duly  heard  [may  recite  facts  as  to 
amount  due,  etc.,  established,  if  desired],  and  due  deliberation 
having  been  had  thereon ;  ItsTow,  on  motion  of  M.  N.,  Esq.,  attorney 
for  the  said  petitioner  A.  B.,  it  is 

Adjudged  and  deceeed,  that  the  said  A.  B.  be  and  he  is  hereby 
permitted  to  issue  an  execution  upon  the  said  judgment  [against 
the  property  hereinafter  described,  upon  which  the  said  judg- 
ment is  a  lien,]**  with  like  effect  as  if  the  said  judgment-debtor 
was  still  living,  for  the  sum  of  dollars  and  cents, 

together  with  interest  from  the  day  of  ,19      [naming 

date  of  entry  of  judgment**"].  [The  property  herein  mentioned  is 
described  as  follows: — description.] 

[Signature  of],  Surrogate. 

^N.  Y.  Code  Civ.  Pro.,  §  2723,  and  «  See  note  20  to  Form  2171. 

see  Form  2181,  p.  2142,  and  note  19,  «N.  Y.  Code  Civ.  Pro.,  S  1211. 

p.  2130  of  this  volume. 
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POKM  No.  2177. 

Affidavit  '[or  petLtion]  to  obtain  execution  on  judgment  against  executor  oi 
admiaistiatOT  as  siach.^ 

Surrogate's  Court,  County  of 

In  the  Matter  of  tlie  Application 
of  A.  H.,  for  Leave  to  Issue 
Execution  on  tlie  Judgment  re- 
covered bj  TiiTn  in  the 
Court  of  against  Y.  Z., 

as  Executor,  etc.,  of  M.  JN".,  de- 
ceased. 


\_Venue.^ 

M.  1^.,  being  duly  sworn,  says: 

I.  That  he  is  the  attorney*^  f©r  tie  above-named  A.  B. 

II.  That  judgment  was  duly  recovered  in  the  court  of  , 
[and  a  transcript  of  said  judgment  was  duly  filed]  and  the  judg- 
ment was  duly  docketed  in  the  office  of  the  clerk  of  the  county  of 

,  on  the  day  of  ,  19     ,  for  the  sum  of 

dollars,  damages  and  costs,  in  favor  of  the  above-named  A.  B., 
and  against  the  above-named  Y.  Z.,  as  executor  [or^  administra- 
tor] of  [eic]  in  his  representative  capacity. 

III.  That  said  action  was  brought  to  recover  upon  the  follow- 
ing demand,  viz. :  {here  set  forth,  the  nature  of  the  cause  of  action 
succinctly,  so  as  to  guide  the  surrogate  in  determining  what  claims 
are  entitled  to  priority  over  it,  and  what  proportion  it  is  entitled 
to  of  the  assets,  if  they  are  insufficient.*'' 

*5]Sr.   Y.    Code   Civ.    Pro.,    §§    1825,  trator,  after  the  latter  had  recovered 

1826.       Judgment    for    costs    against  for  the  negligent  killing  of  the  intes- 

representative  is  to  be  enforced  under  tate;  the  statute  (Code,  §  1903)  now 

this    section.      Syms    v.    Mayor,    105  making  it  imperative  for  the  admin- 

N.  Y.  153.  istrator  to  deduct  the  amount  of  such 

48  See   Matter    of   Howell,    2   Eedf .  funeral  expenses.     Matter  of  McDer- 

269.  mott,  49  Misc.  402. 

«N.    Y.    Code    Civ.   Pro.,    §    1826.  Obtaining    judgment    against    the 

Leave  granted  upon  a  judgment  for  representative    gives    no    preference, 

funeral  expenses  against  an  adminis-  Code  Civ.  Pro.,  §  2719. 
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IV.  That  there  is  due  and  unpaid  on  said  judgment  the  sum  of 
dollars,  and  interest  from  the  day  of  19 

and  the  said  defendant  has  failed  to  pay  the  same  after  due 
demand  made  by  deponent  on  said  Y.  Z.,  at  ,  on  the 

^^J  <>^         ,  )  19      ;  that  [as  deponent  is  informed  —  giving 

sources  of  information  as,  by  the  inventory  filed  in  this  court  by 

said  executor  on  the  day  of  ,19      and  verily 

believes]  there  are  [sufficient]  assets  of  the  decedent  in  the  pos- 
session of  the  defendant  or  under  his  control,  which  are  applicable 
to  fully  pay  such  judgment  ;**  that  such  assets  consist  of  {state 
generallsfl . 

V.  That  letters  testamentary  [or,  of  administration  —  with  ithe 
will  annexed]  were  issued  to  the  said  defendant  out  of  this  court 
on  the  day  of  ,  19  ;  and  that  he  duly  qualified  and 
has  isince  acted  and  is  now  acting  as  such  executor  {or,  ladmiiiiB- 
trator] . 

VL  That  deponent  is  advised  and  believes  that  an  order  per- 
mitting an  execution  to  be  issued  against  the  said  defendant  in 
his  representative  capacity  upon  the  said  judgment  is  necessary 
to  collect  the  amount  due  thereon. 

VII.  [Where  an  order  to  show  cause  is  desired,  add:']  An  order 
to  ^ow  cause  is  necessary  for  the  reason  that  it  is  essential  that 
such  order  should  provide  for  the  manner  of  giving  notice  of  this 
application  for  leave  to  issue  execution  to  the  said  Y.  Z.  (and 
to  such  other  persons  as  the  surrogate  directs),  because  the  said 
Y.  Z.  caimot,  with  due  diligence,  te  personally  served  with  said 
notice,  for  the  reason  that  [setting  forth  specifically  facts  show- 
ing this,  such  as,  for  instance,  disclosing  efforts  made  to  serve  the 
defendant  personally] . 

[Jurat.]  [Signature.] 

48  The  affidavit    ( or  petition )   must  out   further   investigation   as    to   the 

show   that    there    are    assets    in    the  existence  of  assets.     So  held  in  Hau- 

hands  of  the  representative  which  are  selt  v.  Gano,  1  Dem.  36.     The  surro- 

applieable  to  the   judgment.     Matter  gate  may,  however,  require  an  inter- 

of  Gall.  40  App.  Div.   114,  57  N.  Y.  mediate  accounting.     Matter  of  Oong. 

Supp.  835.     Otherwise,  upon  a  sworn  Unit.  Soc,  34  App.  Div.  387,  54  N.  Y. 

statement  of  the  executor  in  opposi-  Supp.  269.     The  order  granting  leave 

tion,   that   there    are   no   assets,    the  to   issue  execution   is  conclusive  evi- 

application  for  leave  to  issue  exeeu-  deuce   that   such   assets   exist.     Code 

tion  will  be  denied  or  dismissed  with-  Civ.  Pxo.,  §  2552. 
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FORM  No.  2178. 
Notice  of  application  to  surrogate  for  leave  to  issue  execution  upon  judg- 
ment against  an  executor  or  administrator  as  sucli.49 

[Title  as  in  last  Form.] 

Please  take  notice,  that  on  the  annexed  affidavit  [or,  petition] 
of  M.  ]Sr.,  verified  the  day  of  ,  19     ,  the  undersigned 

will  apply,  on  the  day  of  ,  19     ,  at  o'clock 

in  the  noon  of  that  day,  or  as  soon  thereafter' as  counsel  can 

be  heard,  to  the  surrogate  of  county,  at  his  office  in  the 

[city]  of  ,  in  said  county,  for  an  order  permitting  an 

execution  to  be  issued  upon  the  judgment  recovered  by  A.  B. 
(igainst  Y.  Z.,  in  his  representative  capacity  as  executor  [or, 
administrator]    of  M.  N.,  late  of  the  said  county  of  , 

deceased,  for  the  sum  of  dollars,  in  the  court  of 

,  and  docketed  in  the  office  of  the  clerk  of  said  court 
[or,  of  the  county  of  ]  on  the  day  of  j  19     > 

or  for  such  other  or  further  relief  as  may  be  just. 

[Date.]  [Signature  and  office  address  of], 

Attorney  for   [judgment-creditor.] 
To  Y.  Z.,  as  Executor  [or,  administrator] 
of  C.  D.,  Deceased. 

[Serve  personally  on  the  executor  (or  administrator)  at  least 
six  days  before  the  application,  or  if  impracticable  tahe  surro- 
gate's direction  by  order  to  show  cause.  N.  Y.  Code  Civ.  Pro., 
§  1826.] 

FOBM  No.  2179. 

Another  Form  —  by  order  to  show  cause,  with  direction  as  to  service.so 

At  a  Surrogate's  Court  [etc.,  as  in 
Form  No.  217 Q], 
Present:  Hon.  ,  Surrogate. 

In  the  Matter  of  the  Application 
of  A.   B.,   for  Leave  to  Issue 
Execution  on  a  Judgment   re- 
covered by  him  in  the 
Court  of  ,  in  the  action 

of  A.  B.  against  Y.  Z.,  as 
Executor,  etc.,  of  M.  'N.,  de- 
ceased. 


Upon  reading  and  filing  the  affidavit  [or,  petition]  of  , 

verified  on  the  day  of  ,  19     ,  whereby  it  appears 

49  This   application   must  be   made      or   administrator.     N.   Y.   Code   Civ. 
to    the    surrogate   from   whose    court      Pro.,  §§  1825,  1826. 
the  letters  were  issued  to  the  executor  BO  N.  Y.  Code  Civ.  Pro.,  §  1826. 
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that  a  judgment  for  dollars  was  recovered  by  the  said  A.  B. 

against  Y.  Z.,  as  executor  [or,  administrator]  of  M.  N.,  deceased, 
in  his  representative  capacity,  in  the  court  of  ,  and 

that  the  said  judgment  was  duly  docketed  in  the  office  of  the 
clerk  of  the  said  court  [or,  of  the  county  of  ]  on  the 

%  of  ,  19     ,  and  that  no  part  thereof  has  been  paid, 

although  payment  has  been  duly  demanded ;  *  ^ow,  therefore,  on 
motion  of  A.  T.,  Esq.,  attorney  for  A.  B.,  it  is 

Oedeeed,  that  the  said  Y.  Z.,  as  executor  [or,  administrator] 
aforesaid,  and  [such  other  persons  as  the  surrogate  designates 
under  N.  Y.  Code  Civ.  Pro.,  §  1826],  personally  be  and  appear 
before  the  surrogate  of  the  county  of  ,  at  his  office  in  the 

[county  court  house  in  the]  city  of  ,  on  the  day  of 

;  19     ,  at  o'clock  in  the  noon  of  that  day,  or 

as  soon  thereafter  as  counsel  can  be  heard,  and  there  show  cause 
why  the  application  for  leave  to  issue  execution  upon  the  said 
judgment  should  not  be  granted. 

Service  of  this  order  and  the  said  affidavit  [or,  petition]  upon 
which  it  is  granted,  upon  [naming  the  persons  to  he  served}  either 
personally,  or  by  depositing  in  the  post  office  at  ,  on  or 

before  the  day^^  of  ,  19     ,  a  copy  of  this  order  and 

said  affidavit  [or,  petition],  contained  in  a  securely-closed  post- 
paid wrapper,  directed  to  each  of  the  said  persons  [or  in  such 
other  manner  as  the  surrogate  shall  designate^^l  shall  be  sufficient. 

[Signature  of},  Surrogate. 

FORM  No.  2180. 

Undertaking  by  legatee  or  next  of  kin  before  issuing  execution  on  judgment 

against  executor  or  administrator.BS 

[Title  of  court  and  proceedings  as  in  Form  2177.] 

Wheeeas,  in  an  action  in  the  court  of  the 

judgment  was  rendered  in  favor  of  A.  B.,  as  legatee  [or,  next 
of  kin]  of  C.  H.,  deceased,  and  against  Y.  Z.,  as  executor  [or, 
administrator]    of  said  deceased,  for  the  sum  of  dollars, 

which  judgment  was  entered  and  docketed  in  the  office  of  the 
clerk  of  the  county  of  ,  on  the  day  of  ,  19      ; 

And  wheeeas,  the  said  A.  B.  has  made  application  for  leave 
to  issue  an  execution  upon  the  said  judgment  to  the  surrogate  of 
the  county  of  ,  from  whose  court  letters  testamentary  [or, 

L , 

51  At  lea.=t  six  days'  notice  must  be  52  7rf.,  §  1826. 

given   by   personal   service   upon   the  53  N.  Y.  Code  Civ.  Pro.,  §  1827. 

executor  (or  administrator),  unless  it  See    Vol.    I,    pp.    444-476,    as    to 

appears  that  service  cannot  be  so  requisites  of  undertakings  generally. 
made  with  due  diligence.    Id.,  §  1826. 
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of  administration  —  with  the  will  annexed]   upon  the  estate  of 
said  deceased  were  issued  to  the  said  Y.  Z. ; 

Now,   THEEEFOEE,   pursuant  to  the  requirement  of  the  said 
surrogate  upon  such  application,  and  according  to  the  statute  in 
such  case  made  and  provided,  we,^*  C.  D.,  of  Wo.         ,     ' 
srtreei,  in  the  of  ,  county  of  ,  and  State  of 

New  York,  and  E.  F.,  of  No.         ,  street,  in  said 

county  and  State,  do  hereby  jointly  and  severally''®  undertake 
and  become  bound  in  the  sum  of  dollars  to  the  said  Y.  Z. 

as  [executor]  aforesaid,  that  if,  after  the  collection  of  any  sum 
of  money  by  virtue  of  the  execution  which  the  said  surrogate 
shall,  upon  said  application,  permit  to  be  issued  upon  the  said 
jud^nent,  the  remaining  assets^®  are  not  sufficient  to  pay  all  sums 
for  which  the  said  Y.  Z.  is  chargeable  for  expenses,  claims  entitled 
to  priority  as  against  the  said  A.  B.,  and  the  other  legacies  [or, 
distributive  shares]  of  the  same  class  as  the  said  A.  B.'s,  then  the 
said  A.  B.  will  refund  to  the  said  Y.  Z.  as  [executor]  aforesaid 
the  sum  so  collected,  or  such  ratable  part  thereof,  with  the  other 
legatees  [or,  representatives]  in  the  same  class  as  the  said  A.  B. 
as  shall  be  necessary  to  make  up  the  deficiency. 

[Dofe.]  [Signatures.} 

[Acknowledgment,  affidavit  of  sufficiency,  and  approval  as  in 
Forms  ISTos.  822-824,  pp.  1176-1177  of  this  volume.'] 

[File  in  surrogate' s  court,  and  serve  copy  with  notice  of  filing, 
as  in  F'orm  No.  825,  p.  1177  of  this  volume.] 

FORM  No.  2181. 
Order  of  surrogate  that  executor  (or  administrator)  render  an  intermediate 
account  (under  N.  Y.  Code  Civ.  Pro.,  §  2725,  subd.  i).57 

[As  in  Form  2179  or  2176  to  the  *  {according  to  the  case), 
continuing  thus:] 

Oedeeed,   that  the   said  executor    [or,   administrator]   Y.  Z. 
render  and  file  an  intermediate  account  of  his  proceedings,  to- 
gether with  the  vouchers  in  support  of  the  same  on  or  before  the 
day  of  ,  19      ;  and  it  is  further 

54  It  is  not  essential  that  the  ered-  57  See  Matter  of  Cong.  Unit.  Soc, 
itor  Join.  34  App.  D£v.  387,  54  N.  Y.  Supp.  269 

55  N.  Y.  Code  Civ.  Pro.,  §  812.  The  intermediate  accounting-  will  not 

56  The  fair  construction  of  the  stat-  be  directed  in  the  absence  of  proof  of 
ute  seems  to  be  that  if  the  assets  re-  assets  in  the  moving  papers.  Matter 
maining  after  collection  of  this  judg-  of  Thurber,  37  Misc.  155,  74  N.  Y. 
ment-ereditor's    claim    are    sufficient  Supp.  949. 

when  properly  admi-nistered,  then  the 
obli'gaffon  is  null. 


EXECUTING    JUDGMENT. 1.    AGAINST    PKOPEETY.  2143 

Oedeeed,  that  this  application  for  leave  to  issue  execution  upon 
the  aforesaid  judgment  be  and  the  same  is  hereby  adjourned  to 
said  day   of  ,    19     . 

ISignature  of],  Surrogate. 

FORM  No.  2182. 
Order  of  surrogate  allowing  execution  against  executor  or  administrator  as 

SUCh.58 

[Title  of  court  and  proceeding  as  in  Form  2176.] 

Application  having  been  made  to  me  by  A.  B.,  for  an  order 
permitting  an  execution  to  issue  upon  the  judgment  in  the  above 
mentioned  action,  and  due  proof  having  been  made  to  me  that 
[here  recite  succinctly  the  facts  deemed  estaUishedJ,  and  on 
reading  and  filing  proof  of  the  personal  service  upon  the  said 
executor  [or,  administrator],  of  at  least  six  days'  notice  of  the 
application  for  this  order  [or,  if  service  was  pursuant  to  order  to 
show  cause,  say:  proof  of  due  service  upon  said  of  due 

notice  of  this  application,  pursuant  to  the  directions  of  this  court 
in  its  order  to  skow  cause  dated  the  day  of  ,19     ]  ; 

[If  the  judgment  is  for  a  legacy  or  distributive  share,  add: 
And  on  reading  and  filing  the  undertaking  of  the  said  appli- 
cant, heretofore  required  by  me  to  be  given  before  granting  this 
order,  according  to  the  provisions  of  section  1827  of  the  Code 
of  Civil  Procedure;] 

And  it  appearing  to  my  satisfaction  [from  the  intermediate 
account  of  the  executor  {or,  administrator)  rendered  herein],, 
that  the  assets  of  the  said  estate  are  [or,  are  not —  or,  will  —  or, 
will  not —  be]  sufficient,^®  after  the  payment  of  all  sums  charge- 
able against  him  for  expenses  and  for  claims  entitled  to  priority 
ffif  payment  as  against  the  said  judgment-creditor,  to  pay  in  full 
all  the  demands  of  the  same  class  against  the  said  estate®"  [and 
if  not  sufficient,  add:  and  that  the  sum  below  mentioned  is  not 

58 N.  Y.   Code   Civ.   Pro.,   §§    1825,  By  id.,    §   2552,   this   "order,   per- 

1826.  mitting  a  judgpient-ereditor  to  issue 

Such   3U    execution    does   not   bir<l  execution  against  an  executor  or  ad- 

fhe  real  estate  of  the  decedent,  unless  ministrator,  is,  except  upon  an  appeal 

tfte  judgment   by  its  terms  is  a  lien  therefrom,    conclusive    evidence    that 

thereon.      Id  .  §'  1823.  there  are  sufficient  assets  in  his  hands 

59  To  ascertain  the  sufficiency  of  the  to  satisfy  the  sum     *    ♦     »    for  which 

assets,  etc.,  upon   an  application  for  the   order   permits   the   execution   to 

this  order,  the  surrogate  has  power,  issue."    See  Matter  of  Weil,  110  App. 

ill  his  discretion,  to  make  an  order  re-  Div.  67. 

i^wring  the  executor  ( or,  administra-  oo  The   claimant  gains  no   priority 

tor)    to   render   an   intermediate   ac-  by  securing  a  judgment  against  the 

eonnt.     Id.,  §  2725.  representative.    Code  Civ.  Pro.,  §  2719. 
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more  than  the  said  A.  B.'s  just  proportioTi  of  the  assets  of  the 
estate]  ;  it  is,  on  motion  of  A.  T.,  attorney  for  said  A.  B., 

Okdeeed,  that  the  said  application  be  and  the  same  is  hereby 
granted,  and  that  an  execution  upon  the  said  judgment,  in  due 
form  of  law,  be  and  hereby  is  permitted  to  issue  in  favor  of  the 
said  judgment-creditor  and  against  the  said  executor  ^or,  ad- 
ministrator] to  collect  the  sum  of  dollars  [with  interest 
from  the             day  of                 ,  19     ]. 

\_8ignature  ofl,  Surrogate. 
II.    THE    EXECUTION   AND    ENDORSEMENTS. 


FORM  No.  2183. 
Execution  against  property,8i  on  judgment  recovered  in  a  court  of  record,  etc. 

The  People  of  the  State  of  New  York,  to  the  Sheriff®  of  the 
county  of  ,  greeting: 


"Note  on  executions  in  favor  of  and 
against  particular  parties. —  Under 
Greater  New  York  Charter,  §  264,  no 
execution  can  lawfully  issue  upon  a 
judgment  recovered  upon  certain 
claims  against  New  York  city  "  until 
after  ten  days'  notice  in  writing  of 
the  recovery  of  such  judgment  shall 
have  been  given  to  the  comptroller  " 
of  said  city. 


The  surrogate  must  consider  all 
claims  of  equal  right,  whether  reduced 
to  judgment,  or  not,  or  even  if  in 
dispute.  See  Matter  of  Miner,  39 
Misc.  605,  80  N.  Y.  Supp.  643. 

61  For  an  execution  solely  against 
personal  property  upon  an  order  di- 
recting the  payment  of  costs  (motion 
or  interlocutory)  or  other  sum  of 
money  (under  N.  Y.  Code  Civ.  Pro., 
§§  3233  and  779),  see  Vol.  I,  p.  304 
(Form  No.  181)  ;  and  also,  id.,  p.  252, 
paragraph  89,  as  to  when  leave  is 
necessary  to  issue  such  an  execution. 

Leave  of  court  is  necessary  before 
selling,  under  an  execution,  property 
in  the  hands  of  a  receiver,  even 
though  the  levy  is  made  before  the  re- 
ceiver is  appointed.  Walling  v.  Mil- 
ler, 108  N.  Y.  173.  See  Forms  758- 
767  in  volume  I  for  motions  ask- 
ing leave  to  interfere  with  assets  in 
the  hands  of  a  receiver,  which  may  be 
easily  adapted  for  this  purpose. 

62 Under  id.,  §  1362,  "an  execution 


That  no  execution  can  issue  upon 
a  judgment  against  the  people  of  the 
State,  see  N.  Y.  Code  Civ.  Pro.,  §  1985 
(last  clause) . 

As  to  an  execution  against  the  in- 
dividual property  of  certain  public 
officers  upon  a  judgment  against 
them  in  their  official  capacity,  see  id., 
§  1931. 

Under  id.,   §    1375,   "  except  other- 


must  be  directed  to  the  sheriff,  unless 
he  is  a  party  or  interested." 

As  to  what  has  been  held  a  suffi- 
cient direction  to  a  sheriff,  see  White 
V.  Coulter,  59  N.  Y.  629,  at  p.  631. 

By  N.  Y.  Code  Civ.  Pro.,  §  706, 
where  a  levy  of  attachment  has  been 
made,  but  final  judgment  has  not 
been  recovered  by  plaintiff  until  after 
the  expiration  of  the  sheriff's  term 
of  office,  the  execution  against  prop- 
erty must  still  be  directed  to  and  ex- 
ecuted by  that  sheriff,  unless  another 
person  is  designated  by  law  to  com- 
plete the  unfinished  business  of  such 
office,  or  in  that  case  to  the  person  so 
designated.  See  Form  No.  2189,  and 
see  Code  Civ.  Pro.,   §§  707,  708. 

As  to  what  sheriff  and  upon  what 
judgment  execution  mu^t  issue  to  en- 
title a  judgment  creditor  to  maintain 
supplementary  proceedings,  see  id., 
§   2458. 

As  to  what  sheriff  an  execution 
should  be  directed  to  in  order  to  sus- 
tain a  creditor's  action,  see  id.,  §  1872. 
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Whebeas,  judgment^  was  rendered  on  the  day  of 

one  thousand  nine  hundred  and  ,  in  the   [here  name  the 

courf],  *  in  an  action  between  [naming  all  the  plaintiffs],  plain- 
tiffs, and  [naming  all  the  defendants  who  are  debtors],  defend- 
ants, in  favor  of  the  said   [naming  judgment  creditor],  against 


wise  specially  prescribed  hy  law,  the 
party  recovering  a  final  judgment,  or 
his  assignee,  may  have  execution 
thereupon,  of  course,  at  any  time 
within  five  years  after  the  entry  of 
the  judgment;"  and  by  id.,  §  1376 
(as  amended  in  1887),  "where  the 
party  recovering  a  final  judgment  has 
died,  execution  may  be  issued  at  any 
time  within  five  years  after  the  entry 
of  the  judgment  by  his  personal  rep- 
resentatives, or  by  the  assignee  of  the 
judgment,  if  it  has  been  assigned,  and 
the  execution  must  be  indorsed  with 
the  name  and  residence  of  the  person 
issuing  the  same." 

If  the  judgment  has  been  assigned, 
the  original  judgment-creditor  has  no 
authority  to  issue  an  execution.  Mat- 
ter of  Mawson  v.  Wermuth,  182 
N.  Y.  234. 

The  five  years  are  computed  from 
the  time  of  docketing.  Kupfer  v. 
Frank,  30  Hun,  74.  But  after  the 
said  five  years  execution  cannot  be 
issued  without  leave  of  court,  unless 
an  execution  was  issued  within  that 
time,  "and  has  been  returned  wholly 
or  partly  unsatisfied  or  unexecuted  " 
jN.  Y.  Code  Civ.  Pro.,  §  1377),  i.  e., 
if  the  execution  has  been  issued  and 
thus  returned  within  the  five  years, 
no  leave  of  court  is  necessary  to  issue 
it  again.  Cooper  v.  Bailey,  69  App. 
Div.  358,  74  K  Y.  Supp.  667;  Imo. 
Bank  v.  Quackenbush,  80  Hun,  111,  30 
N.  Y.  Supp.  35;  rev'd,  on  another 
point,  in  143  N.  Y.  567.    And  even  if 


issued  (for  the  first  time)  after  the 
said  five  years  without  leave,  the  ex- 
ecution is  not  void,  but  voidable  only 
in  the  discretion  of  the  court.  See 
Aultman,  etc.,  Co.  v.  Syme,  56  App. 
Div.  165,  67  N.  Y..  Supp.  530;  id.,  163 
N.  Y.  54;  Bank  of  Grcnesee  v.  Spencer, 
18  id.  150;  Wooster  v.  Wuterich,  2 
Abb.  N.  O.  206. 

As  to  the  necessity  and  manner  of 
obtaining  the  leave  of  court  and  of 
the  surrogate,  before  issuing  execu- 
tion against  the  property  of  a  judg- 
ment-debtor who  has  died  since  the 
entry  of  judgment,  see  Forms  2171- 
2176;  N.  Y.  Code  Civ.  Pro.,  §§  1379- 
1381. 

As  to  the  manner  of  issuing  and 
levying  execution  against  real  prop- 
erty or  a  chattel  real  when  ten  years 
after  the  filing  of  the  judgment  roll 
have  expired,  see  id.,  §   1252. 

By  id.,  §  1382,  "the  time  during 
which  the  person  entitled  to  enforce  a 
judgment  is  stayed  from  enforcing  it 
by  the  provision  of  a  statute,  or  by 
an  injunction  or  other  order,  or  in 
consequence  of  an  appeal,  is  not  a 
part  of  the  time  limited  *  •  *  for 
issuing  an  execution  thereupon,  or 
for  making  an  application  for  leave 
to  issue  such  an  execution." 

By  id.,  i  1490,  an  execution  against 
the  property  of  a  judgment-debtor 
cannot  be  issued  without  leave  of  the 
court  while  an  execution  against  his 
person,  issued  in  the  same  action,  re- 
mains   unreturned.      See,     also,    id.. 


63  By  N.  Y.  Code  Civ.  Pro.,  §  1366, 
"an  execution  must  intelligibly  de- 
scribe the  judgment,  stating  the 
names  of  the  parties  in  whose  favor, 
and  against  whom,  the  time  when, 
and  the  court  in  which  the  judgment 
was  rendered." 

If  a  prior  judgment  on  default  has 
been  entered  in  the  action,  and  al- 
lowed to  stand  as  security  upon  open- 
inpf  the  default,  the  execution  is  prop- 
erly issued  upon  the  later  judgment. 
Holmes  v.  Eogers,  2  N.  Y.  Supp.  501. 


In  Reid  v.  Stegman,  15  Abb.  N.  C. 
422,  where  a  judgment  was  rendered 
against  the  board  of  commissioners 
of  charities,  etc.,  consisting  of  three 
persons  named,  it  was  held  (affirming 
judgment  in  favor  of  sheriff  in  action 
for  non-return  of  execution)  that  an 
execution  thereon  against  the  three 
persons  named  individually  was  un- 
authorized and  void,  and  that  the 
sheriff  was  justified  in  his  refusal  to 
execute  it,  even  though  regular  upon 
its  face. 
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the  said  [^naming  debtor^'],  f  for  the  sum  of  dollars  and 

cents,®  X  as  appears  to  us  by  the  judgment^roll,  filed  in 
the  office  of  the  clerk  of  the  coimtj**  of  \_or,  of  the 

court  of  ]  ;   §   and  whereas  the  said  jud^aent  was  duly 

docketed  in  the  office  of  the  clerk  of  your  county,*''  ^  on  the 
day^*  of  ,  in  the  year  one  thousand  nine  hundred  and 


g§  1491—1495  for  other  provisions  as 
to  the  issue  of  an  execution  against 
the  property  of  a  judgment-debtor  in 
a  case  where  an  execution  against  his 
person  has  been  issued. 

Under  id.,  %  1829,  "  an  execution 
may  be  issued  in  the  name  of  an  ex- 
lecutor  or  administrator,  in  his  repre- 
sentative capacity,  upon  a  judgment 
recovered  by  any  person  who  preceded 
him  in  the  administration  of  the  same 
estate  in  any  case  where  it  migfM 
have  been  issued  in  favor  of  the  origi- 
nal plaintiff,  and  without  a  substitu- 
tion." 

Under  id.,  §§  1815,  1816,  in  case  of 
a  judgment  against  an  executor  or 
administrator  in  an  action  brought 
against  him  both  in  his  representative 
capacity  and  also  personally,  "  so 
much  of  the  judgment  as  awards  a 
•sum  of  money  against  him  personally 
may  he  separately  docketed,  and  a 
separate  execution  may  be  issued 
thereupon  as  if  the  judgment  con- 
tained no  award  against  him  in  his 
representative  capacity."  Such  ex- 
ecution against  him  personally  may 


be  issued  without  leave ;  but  otherwise 
of  the  execution  against  him  in  his 
representative  character.    Id.,  §  1825. 

By  id.,  §  1817,  in  an  action  aigainat 
two  or  more  executors  or  adminis- 
trators representing  the  same  dece- 
dent, where  only  part  of  'tehem  are 
served,  or  appear,  JTidgment  in  favor 
of  the  plaintiff  may  be  entered,  and 
in  a  proner  case  execution  may  be 
issued  against  all  the  defendaiftB  as 
if  all  had  appeared. 

By  id.,  §  1374,  "-where  a  judgment 
awards  different  sums  of  money  to  or 
against  different  parties,  a  separate 
lexeeution  may  be  issued  to  collect 
each  sum  so  awarded,  subject  to  the 
power  of  the  court  to  control  the  en- 
forcement of  the  executions  upon 
motion,  where  the  collection  of  one 
execution  will,  wholly  or  partly,  sat- 
isfy another.^' 

By  id.,  §  3249,  "  where  costs  are 
awarded  against  an  infant  plaintiff, 
they  may  be  collected  by  execution 
or  otherwise  from  his  guardian  o5 
litem  in  libe  majaner  as  if  the  latter 
was   the  plaintiff." 


84  By  N.  Y.  Code  Civ.  Pro.,  §  1368 
( last  clause ) ,  if  all  the  parties  against 
whom  a  judgment  for  a  sum  of  money, 
or  directing  payment  of  a  sum  of 
monej',  is  rendered,  are  not  judgment 
debtors,  the  execution  thereon  must 
show  who  is  the  judgment-debtor. 

«5  By  id.,  §  1368  (first  clause),  "  an 
execution  issued  upon  a  judgment  for 
a  sum  of  money,  or  directing  the  pay- 
ment of  a  sum  of  money,  must 
specify  in  the  body  thereof  the  sum 
recovered  or  directed  to  be  paid,  and 
the  sum  actually  due  when  it  is 
issued." 

86 By  id.,  i  1366  (second  clause), 
an  execution  upon  a  judgment  ren- 
dered in  the  Supreme  Court  must 
state  the  county  in  which  the  judg- 
ment roll  is  filed. 


87  See  note  on  the  county  to  which 
execution  may  issue  ( ieloic ) . 

An  execution  is  fatally  defective 
which  fails  to  state  that  the  judg- 
ment has  heen  docketed  in  the  county 
to  which  it  is  issued.  Nauz  ■v.  Oak- 
ley, 60  Hun,  431,  15  N.  Y.  Supp.  1. 

68  Under  N.  Y.  Code  Civ.  Pro., 
§  1369  (first  clause),  "an  executjf"- 
against  property  must,  if  the  judg- 
ment-roll is  not  filed  in  the  clerk's 
ofBce  of  the  county  to  which  it  is 
issued,  specify  the  time  when  the 
judgment  was  docketed  in  that 
county." 

Under  this  section  and  section  1365, 
an  execution  issued  out  of  the  New 
York  City  Court  before  a  transcript 
is  filed  in  the  office  of  the  county 
clerk,  is  void.  Dunham  t).  Eeilly,  110 
N.  Y.  366. 


EXECUTING    JUDGMENT. 1.    AGAINST    PROPERTY.  214:1 


and  whereas  the  sum  of 


Tvitli  interest,®  from  the 


day™  of 


dollars  and 


19 


cents, 
is  now 


'Ifote  on  the  county  to  which  execu- 
tion may  issue. —  Under  id.,  §  1365, 
"an  execution  against  property  can 
'be  issued  only  to  a  county  in  tke 
clerk'^  ofBce  of  whicli  the  judgment  is 
docketed;"  and  as  by  section  3347 
(siibd.  ID),  this  requirement  applies 
to  any  court  of  record,  it  was  hfild  in 
Disosway  v.  Hayward,  1  Dem.  175, 
.tlia;t  the  decree  of  a  surrogate  direct- 
ing the  payment  of  money  must  first 
T)e  docketed  in  the  county  clerk's  aflELcB 
before  an  execution  thereon  can  he 
issued  by  the  surrogate  or  the  clerk 
of  his  court  to  the  sheriff  of  the  sur- 
jqgate's  own  county;  and  that  an  ex- 
ecution against  property,  issued  with- 
out such  docketing,  is  irregular,  and 
jnust  be  set  aside  on  motion. 

An  execution  cannot  issue  upon  a 
2^ew  York  City  Court  judgment,  even 
in  New  York  county,  until  transcript 
filed  and  judgment  docketed.  Dun- 
Tiam  -v.  Reilly,  110  N.  Y.  366.. 

An  execution  issued  to  another 
vCDunly  prior  to  the  judgment  being 
Jooketed  in  such  county,  is  a  nullity. 
3Tauz  V.  OaMey,  60  Hun,  .431,  15  2sr.  Y. 
iBnpp.  .1. 


Bj  a  special  provision,  iowever,  in 
the  act  for  the  organization  of  the 
City  Court  of  Yonkers  (a  court  of 
record ) ,  an  execution  from  that  court 
may  issue  directly  to  the  sheriff  of 
Westchester  county  without  the  filing 
of  a  transcript  or  docl%:eting  the  judg- 
ment in  .the  office  of  the  county  clerk. 
See  Prime  v.  Anderson,  29  Hun,  644, 
so  folding  and  affirming  an  order 
denying  motion  to  vacate  supplemen- 
tary proceedings  based  upon  the  re- 
turn of  such  an  execution  unsatisfied. 

But  an  execution  against  the  per- 
son jnay  be  issued  to  lany  county 
irrespective  of  the  county  where  the 
judgment  is  .docketed.  N.  X.  Code 
Civ.  Pro.,  §  1365 ;  and  see,  also.  Form 
2223,  p.  2180,  of  this  volume. 

3y  this  section  also  {%  .1365)  ".exe- 
cutions upon  the  same  judgment  may 
he  issued  at  the  same  time  to  two  or 
more  liifferont  counties "  after  the 
judgment  has  been  docketed  in  such 
icounties.  So,  too,  by  N.  Y.  Code  Civ. 
Pro,,  §§  1364,  1365,  aaid  347,  an  exe- 
cution against  {property  upon  a  judg- 
ment of  a  County  Court  may  issue  to 
the  sheriff  ,of  any  county  in  the  State, 


As  a  matter  of  convenience,  tlie 
dieriff  or  clerk  of  another  county 
may  lie  constituted  an  agent  to  fill  a 
.blank  in  an  execution  so  as  to  accu- 
rately designate  the  time  when  the 
judgment  was  docketed  in  that  county. 
See  Chase  v.  Ostrom  (Wis.,  Jan., 
1S81),  7  ,5r.  W.  Eep.  299,  where  it 
was  held  that  a  county  clerJs;  to  whom 
the  transcript  of  a  judgment  Tendered 
and  docketed  in  another  county  lias 
ibeen  sent  by  the  party  or  attorney 
obtaining  such  judgment,  together 
with  an  execution  thereon  duly  signed 
■and  filled  out,  except  the  dates  oi 
ifiiling  such  transcript  and  docketing 
fiueh  judgment  by  him,  and  with  di- 
Jections  to  file  the  transcript,  docket 
the  judgment,  and  then  fin  the  blanks 
in  the  execution  and  deliver  the  same 
to  the  sheriff,  may  act  as  the  clerk  or 
3igent  of  the  party  or  attorney  giving 
iBueh  directions  in  so  doing;  and  ±f 
he  does  so  act  the  execution  will  bE 
'deenied  issued  as  of  the  date  when 
if  is  delivTed  to  the  sheriff. 


69  See  N.  Y.  Code  Civ.  Pro.,  §  1211, 
and  next  note   (TieZow). 

70 By  id.,  §  1368  (second  clause), 
the  execution  may  specify  a  day  irom 
whieli  interest  upon  the  sum  due  is 
to  be  computed,  in  which  ca.se  the 
sheriff  must  coDect  interest  accord- 
ingly until  the  sum  is  paid.  See  Todd 
V.  .Botchford,  86  JST.  Y.  517,  holding 
fliat  where  an  execution  omits  to  give 
directions  as  to  the  collection  of  in- 
terest (under  Code  Civ.  Pro.,  §  13&8)„ 
it  is  satisfied  when  the  amount  of  the 
judgment  is  collected,  and  that  no 
second  execution  can  be  issued  to  col- 
lect the  interest,  and  -that  it  is  error 
to  deny  a  motion  to  set  aside  such  a. 
second  execution. 

But  the  original  execution  i!na,y  be 
amended  by  adding  accrued  interest, 
even  after  collection  by  sheriff  and 
return  of  .the  execution.  Eolcomo 
Straw  Board  Co.  v.  Inman,  21  N.  Y. 
Supp.  705. 
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actually  due  thereon:"  1 1  Therefore,  we  command  you,  that  you 
satisfy  the  said  judgment  **  out  of  the  personal  property  of  the 
said  judgment-debtor^^   \_or,  said  judgment-debtors,  or  either  of 


after  the  judgment  haa  been  docketed 
in  the  clerk's  office  of  that  county; 
and  by  Id.,  §§  338  and  339,  an  execu- 
tion upon  a  judgment  of  the  City 
Court  of  New  York  must  be  directed 
to  and  executed  by  the  sheriff,  and 
where  the  judgment  is  "  for  a  sum 
exceeding  twenty-five  dollars,  may  be 
issued  out  of  the  court,  tested  in  the 
name  of  the  chief  justice  thereof,  to 
the  sheriff  of  any  county  wherein  the 
judgment  has  been  duly  docketed." 

So,  also,  an  execution  upon  a  sur- 
rogate's decree,  directing  the  payment 
of  a  sum  of  money,  may  issue  to  any 
county  in  the  State  after  the  decree 
has  been  docketed  in  the  county 
clerk's  o£5ce  of  that  county.  See 
Disosway  v.  Hayward,  1  Dem.  175 
{above),  citing  N.  Y.  Code  Civ.  Pro., 
§§  1363,  1369,  2553  and  2554,  which 
latter  section  see  cited  below  as  to 
other  requisites  of  an  execution  upon 
such  a  decree. 

But  these  provisions  of  §  1365 
(above),  as  to  executions  issuing  to 
counties  other  than  the  one  in  which 
the  judgment  was  rendered,  apply 
only  to  an  execution  upon  a  judg- 
ment of  a  court  of  record  {Id.,  §  3347, 
subd.  10)  ;  and  an  execution  upon  a 
justice's  judgment  or  a  judgment  of 
a  Municipal  Court  of  the  city  of  New 
York  cannot  be  issued  in  any  county 
other  than  the  one  in  which  the  judg- 
ment was  rendered,  until  a  transcript 
has  been  filed  and  the  judgment  dock- 
eted in  the  clerk's  office  of  the  county 
in  which  the  judgment  was  rendered, 
and  also  a  transcript  of  such  docket 
has  been  obtained  from  such  county 
clerk  and  filed  in  the  county  clerk's 
office  of  such  other  county;  and  then 
the  execution  (having  the  requisites 
specified  in  §  1367  of  the  Code)  must 
be  issued  by  the  clerk  of  such  other 
county  out  of  the  County  Court  of  his 
county  to  the  sheriff  thereof.  N.  Y. 
Code  Civ.  Pro.,  §§  3017-3022,  3043; 
N.  Y.  Municipal  Court  Act,  §§  260- 


269.  See,  also,  Matter  of  Stumpp,  31 
Misc.  41,  66  N.  Y.  Supp.  172. 

In  Vedder  v.  Lansing,  44  Hun, 
590,  it  was  held  (citing  Code  Civ. 
Pro.,  §  347,  among  others)  that  the 
county  clerk  of  the  county  in  which 
a  justice's  judgment  has  been  ren- 
dered might  issue  the  execution  out 
of  the  County  Court  of  his  county  to 
the  sheriff  of  another  county  in  the 
clerk's  office  of  which  the  judgment 
had  also  been  docketed,  and  that,  too, 
even  though  the  execution  was  prop- 
erly issuable  by  the  clerk  of  such 
other  county  under  Code  Civ.  Pro., 
§§  3022  and  3043.  But  there  was  a 
dissenting  opinion,  and  it  is  to  be 
observed  that  in  this  case  the  execu- 
tion was  issued  (after  a  period  of  five 
years)  pursuant  to  leave  of  court, 
which  (under  id.,  §  3022),  had  to  be 
obtained  from  the  County  Court  of 
the  county  in  which  the  judgment 
had  been  rendered. 

By  N.  Y.  Code  Civ.  Pro.,  §  1367, 
"  where  an  execution  is  issued  out  of 
a  court  other  than  that  in  which  the 
judgment  was  rendered,  upon  filing  a 
transcript  of  the.  judgment  rendered 
in  the  latter  court,"  the  execution 
"  must  also  specify  the  clerk  with 
whom  the  transcript  is  filed,  and  the 
time  of  filing,  and  it  must  be  made 
returnable  to  that  clerk;"  and  "if 
the  judgment  was  rendered  in  a  jus- 
tice's court,  it  must  specify  the  jus- 
tice's name;  and  it  must  omit  the 
specification  respecting  the  filing  of 
the  judgment  roll.  These  provisions 
(of  section  1367)  apply  to  executions 
upon  such  judgments  as  those  of  jus- 
tices' courts  (and  also  of  the  justices' 
courts  of  Albany  and  Troy,  and  the 
Municipal  Court  of  the  city  of  Roch- 
ester), where  the  execution  is  issued 
out  of  a  County  Court  by  the  county 
clerk  upon  the  filing  of  a  transcript 
of  such  a  judgment  and  the  docketing 
thereof  in  his  office  under  id.,  §§  3017- 
3022,  3043,  3225  and  3226;  and  also 


71  By  id.,  §  1368  ( first  clause ) ,  "  an 
execution  issued  upon  a  judgment  for 
a  sum  of  money,  or  directing  the 
payment  of  a  sum  of  money,  must 
specify  in  the  body  thereof  the  sum 


recovered  or  directed  to  be  paid,  and 
the  sum  actually  due  when  it  is 
issued."  „ 

72  By  N.  Y.  Code  Civ.  Pro.,  §  1369 
(second  clause),  an  execution  ag"'-'* 
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them''^]  in  your  county;  and  if  sufficient  personal  property  can- 
not be  found,  then  out  of  the  real  property  in  your  county  be- 
longing to  said  judgment-debtor  [or  if  there  are  several:  said 
judgment-debtors,  or  either  of  them],  at  ft  the  time  when  the 
said  judgment  was  so  docketed  in  your  county,  or  at  any  time 
thereafter,'^*  in  whose  hands  soever  the  same  may  be,  H  and  re- 
turn this  execution,  within  sixty  days  after  its  receipt  by  you,'^ 

County  Court  by  a  county  clerk  in  a 
county  other  than  those  embraced 
within  Greater  New  York  upon  such 
a  Municipal  Court  judgment  upon  the 
filing  in  his  office  of  a  transcript  fur- 
nished by  the  county  clerk  of  any 
such  county  upon  the  docketing  of 
such  a  judgment  in  his  office.  See 
Municipal  Court  Act,  §§  260-269. 


to  executions  issued  out  of  the  Su- 
preme Court  for  the  counties  embraced 
within  Greater  New  York,  by  the 
county  clerk  to  the  sheriff  of  that 
county,  upon  judgments  of  the  Mu- 
nicipal Courts  of  said  city,  upon  the 
filing  of  a  transcript  and  docketing 
such  a  judgment  in  his  office;  and 
also  to   executions   issued   out    of   a 


property  "must  (except  in  a  case 
where  special  provisw--  is  otherwise 
made  by  law)  substantially  require 
the  sheriff  to  satisfy  the  judgment  out 
of  the  personal  property  of  the  judg- 
ment-debtor, and  if  sufficient  personal 
property  cannot  be  found,  out  of  the 
real  property  belonging  to  him,  at 
the  time  when  the  judgment  was 
docketed  in  the  clerk's  office  of  the 
county,  or  at  any  time  thereafter." 
But  such  "  special  provision  is  other- 
mse  made  hy  law  "  by  id.,  §  1277,  in 
the  case  of  an  execution  upon  a  judg- 
ment by  confession  where  a  part  only 
of  the  debt  is  due;  and'  by  section 
1370  where  an  attachment  has  been 
levied;  and  by  section  1371  in  case  of 
"an  execution  against  real  or  per- 
sonal property  in  the  hands  of  an 
executor,  administrator,  heir,  devisee, 
legatee,  tenant  of  real  property,  or 
trustee;  "  and  by  section  1383  in  case 
of  an  execution  against  the  property 
of  one  or  more  surviving  judgment- 
debtors;  and  by  section  1433  in  case 
of  an  execution  upon  a  judgment  re- 
covered for  a  "  mortgage  debt,  or  any 
part  thereof;  "  and  by  section  1825  in 
case  of  an  execution  issued  "  upon  a 
judgment  for  a  sum  of  money  against 
an  executor  or  administrator  in  his 
representative  capacity ;  "  and  by  sec- 
tion 1883  in  case  of  an  execution  upon 
a  "judgment  recovered  against  the 
sheriff  and  any  of  his  sureties  in  an 
action "  upon  his  official  bond ;  and 
by  section  1921  in  case  of  an  execu- 
tion upon  a  judgment  rendered  in  an 
action  against  an  unincorporated  as- 


sociation; and  by  section  1931  in  case 
of  an  execution  against  certain  public 
officers;  and  by  sections  1934  and 
,^935  in  case  of  an  execution  upon  a 
judgment  rendered  against  two  or 
more  defendants  jointly  indebted  upon 
contract  where  the  summons  had  been 
served  upon  one  or  more,  but  not 
upon  all  of  the  defendants;  in  all  of 
which  eases  the  particular  sections  of 
the  Code  thus  referred  to  should  be 
examined  to  determine  what  particu- 
lar indorsements  should  be  made  upon, 
or  directions  given  to  the  sheriff  in, 
the  execution  proper  for  each  case, 
although  all  these  executions  against 
property  are  in  other  respects  sub- 
stantially the  same  in  form.  See 
Forms  Nos.  2201-2211,  post,  for  ex- 
amples of  such  special  indorsements. 
As  to  the  necessary  directions  to  be 
contained  in  an  execution  for  the  de- 
livery of  the  possession  of  a  chattel, 
or  real  property,  or  in  an  execution 
against  the  person,  see  N.  Y.  Code 
Civ.  Pro.,  §§  1372,  1373,  and  Forms 
2190,  2192,  and  notes  thereto,  and 
Form  2223. 

73  It  is  not  essential  to  name  all. 
See  note  35  to  Form  2200,  and  Ruck- 
man  V.  Decker,  28  N.  J.  Eq.  5. 

74  See,  in  judgment-creditor's  ac- 
tion, Garczynski  v.  Russell,  75  Hun; 
497,  27  N.  Y.  Supp.  465. 

75  Under  N.  Y.  Code  Civ.  Pro., 
§§  1366,  1367,  every  execution  must 
require  the  sheriff  to  return  it  within 
sixty  days  after  the  receipt  thereof  to 
the  clerk  with  whom  the  judgment- 
roll  is  filed,  except  when  issued  out 
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to  the  clerk  of  the  county  of  \_or,  of  the  court  oi 

—  specifying  the  clerk  with  whom  the  judgment-roll  was 
filed,  unless  the  execution  was  issued  out  of  a  court  other  than 
that  in  which  the  judgment  was  rendered,  in  which  case  specify 
the  clerk  with  whom,  the  transcript  from  the  lower  court  was. 
filed. 

Witness/®  Hon.  [here  name  any.  justice''''  of  the  Supreme 
Court,  if  the  execution  is  issued  from  that  court,  adding :~[  justice 
of  our  said  court  [or  if  from.  New  York  City  Court,  name  the 
chief-justice  thereof ^'\,  at  ,  the  day  of 


one 


of  a  court  other  than  that  in  which 
the  judgment  was  rendered,  (as  in  the 
ease  of  the  inferior  courts  specified  in 
general  note,  p.  2148,  ahove),  in  which 
case  it  must  be  made  returnable  to 
the  clerk  with  whom  the  transcript 
is  filed,  and  who  (under  N.  Y.  Code 
Civ.  Pro.,  §,§,  3017,  3043,  3225,  etc.),. 
issues  the  execution  in  qujsstion. 
Hence,  in  Schwartz  et  al.  v.  Lewis 
(N.  Y.  Daily  Register,  Oct.  6,  188{i), 
where  an  execution  against  property 
was  issued  out  of  the  Supreme  Court 
in  New  York  county  to  the  sheriflF. 
of  King's  county,  it  was  held  that, 
(under  Code  Civ.  Pro.,  §  1366),,  the 
execution  must  be  returned  to  the. 
clerk  of  jSfew  York  county,  where  the; 
judgment-roll  was  filed;  and  that  a. 
return  to  the  clerk  of  King's  county 
was  not  a  return  to  the  proper  clerk 
within  tlie  meaning  of  the  Code,  so  as 
to  support  an  execution  against  the 
person  based,  upon  such  return.     So^ 


T6:By  N.  Y.  Code  Civ.  Pro.,  §  1364, 
"an  execution  is  the  proeeaa  of  tne 
court  from  which  it  is  issued,"  and 
therefore  (under  id.,  §§  22,  23,  and 
24 ) ,  it  "  must  be  in  the  name  of  tile 
TDcople  of  the  State;  "  and  when 
"  issued  out  of  a  court  of  record," 
must  be  tested  in  the  name  of  a  judge 
of  the  court  on  any  day,  and  must, 
before  the  delivery  thereof  to  the  sher- 
iff to  be  executed,  be  subscribed  or  inr 
dorsed  with  the  name  of  the  attorney 
for  the  party  or  person  at  whose  in- 
stance it  was  issued,  or  with  the 
signature  of  the  county  clerk  when 
issued  by  him  under  id.,  §§  3017,  3043 
and  3225,  etc.;  but  when  thus  sub- 
scribed or  indorsed,  tTie  execution  is 
"  not  void  or  voidable  by  reason  of 
having  no  seal  or  a  wrong  seal  there- 


held,  setting  aside  a  body  execution 
based  upon  such  a  return,  and  also, 
holding  that  the  court  had  no  power 
to  permit  the  proper  return  to  he 
made  nunc  pro  tune  in  such  a  case. 
See,  also,  N.  Y.  Code  Civ.  Pro.,  §  12.60 
( last  clause ) .  And  see  id,,  §  102,.  etc.,, 
as  to  duties  of  sheriff  in.  making  re- 
turns, etc.  In  Douglas  ;;.  Haberstroi, 
88  N.  Y.  611,.  it  was  held  that  where 
a  body  execution  did.  not  direct  tha 
time  of  its  return,,  such  an.  omission, 
did  not  render  the  process  void,  but 
it  was  a.  mere  irregularity  whiehi 
might  be  amended,  or  disregarded^, 
and  could  not  be  taken  advantage  oi 
by  the  sheriff!.  And  see  dictum  to 
same  effect  as  to  any  execution,,  in. 
Wright  V.  Nostrand,.  94  N.  Y,  31,  ait 
p.  48.  See,  also,  Witbeck  v.  Van 
Eenaselaer,  64  id.  27,  ci±ed.in  note  11,. 
p.  2157,  as  to  return  in  case  of  an  exe- 
cution for  delivery  of  possession  of 
real  property. 


on,  or  of  any  mistake  or  omission  in> 
the  teste  thereof,  or  in;  the  name  of 
the  clerk,  unless  it  was  issued  by 
special  order  of  the  court."  See 
Douglas  V.  Haberstro,  88  N.  Y.  611, 
holding  that  the  entire  omission  of  a 
teste  does  not  render  the  process  void, 
but  is  a  mere  irregularity  which  may 
be  amended  or  disregarded,  and  can- 
not be  taken  advantage  of  by  a  sheriff, 
either  in  his  official  character  or  a3 
badl.  See,  also,  Wright  v.  Nostrand, 
94  id:  31,  at  pages  47  and  48,  for  a 
dictum  to  the  same  effect,  together 
with  authorities  on  amendable  defects 
in  executions;  Burch  v.  Bureh,  51 
Misc.  232. 

T7  This  is  not  the  judge's  signature. 
The  attorney  inserts  the  name. 

T8  Code  Civ.  Pro.,  §  338,  subd.  1. 
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thousand  nine  hnndijed  and 
iSeal  of  cowrt^^  when  execution  is  issued 
hy  a  county  clerh  or  surrogate^] 

\_8icjnature^  and  office  address  of}, 

Attorney  for  ^creditor J. 
lOr  where  execution-  mv;st  he  issued  by  «t. 
county  clerk — signmture.  of},. 

GoTintj  clerk  of  county. 

[Or,  surrogate,  or  clerk  of  his  court] 


By  N.  Y.  Code  Civ.  Pro.,  §  2554, 
sn  exBcution  against  property  to  en- 
force a  surrogate's  decree  directing 
the  payment  of  money,  "  must  be 
issued  by  the  surrogate  or  the  clerk 
of  the  Surrogate's  Court  under  the 
seal  of  the  court,  and  must  be  made 
returnable  to  the  court,"  thus  form- 
ing another  exception  to  the  general 
requirement  of  section  1366  (cited  in 
note  1,  on  this  page,  ahove) ,  that  an 
execution  must  be  made  returnable  to 
the  clerk  with  whom  the  judgment 
roll  is  filed. 

Hence  it  was  held  in  Bingham  v. 
Burlingame,  33  Hun,  211,  that  an 
execution  issued  by  an  attorney  upon 
a  decree  of  the  surrogate,  and  tested 
in  the  name  of  one  of  the  justices  of 
the  Supreme  Court,  was  void,  because 
not  issued  by  the  surrogate  or  his 
clerk  under  the  seal  of  his  court,  as; 
required  by  section  2554  of  the  Code. 
But  this  section  (section  2554)  also 
provides  that  "  in  all  other  respects 
the  provisions  "  of  the  Code  "  relating 
to  an  execution  against  the  property 
of  a  judgment-debtor,  issued  upon  a 
judgment  of  the  Supreme  Court  and 
the  proceedings  to  collect  it,  apply 
to  an  execution  issued  from  the  sur- 
rogate's court  and  the  collection 
thereof,  the  decree  being  for  that  pur- 
pose regarded  as  a  judgment  (see 
People  ex  rel.  Saekett  c.  Woodbury,. 
70  App.  Div.  416,  75  N.  Y.  Supp. 
236);  except  that"  supplementary 
proceedings,  "  if  founded  upon  such  a 
decree,  must  be  taken  as  if  the  decree 
was  a  judgment  of  the  County  Court, 
or,  in  the  city  of  New  York,  of  the 
Supreme  Court." 

A  decree  for  costs  alone  may  be 
enforced  only  by  execution,  and  not 
by  contempt  proceedings.  Matter  of 
Hirsch,  185  N.  Y.  598;  Matter  of 
Humfreville,  154  id.,  115. 

79  No  seal  was  necessary  under  the 
old  Code.     See  N.  Y.  Code  Civ.  Pro., 


§§  286  and  289  (first  clause).  And 
doubtless  no  change  in  the  law  was 
intended  in  the'  new  Cbde.  Se» 
Throop's  NotetoN.  Y.  Code  Civ.  Pro., 
§  1364.  But  under  sections  1366  and 
24  of  the  Code  of  Civil  Procedure  a 
seal  would  seem  to  be  proper,  and 
especially  so  when  the  execution  is 
issued  by  a  county  clerk;  yet,  when 
the  execution  is  issued  by  the  attor- 
ney, the  practice  now  (as  formerly 
under  the  old  Code)  is  to  omit  the> 
seal,  and  (under  section  24)  such 
omission  does  not  render  the  execu- 
tion' void,  or  even  voidable,  unless  it 
is  "  issued  by  special  order  of  the 
court."  Whether  an  order  granting 
leave  to  issue  an  execution  is  such  a 
"  special  order "  witMn  the  meaning' 
of  that  section  does  not  seem  to  have 
been  passed  upon  by  the  courts.  It 
would  be'  safe  practice  to  add  a  seal 
in  such  a.  case.  Compare  the  follow- 
ing cases,  which  construe  substan- 
tially the  same  provision  of  law  in 
the  Judiciarjr  Act  of  1847  (L.  1847, 
chap.  280,  §  57 ) ,  and  hold  that  a  com- 
mission to  take  testimony  out  of  the 
State  must  be  sealed,  because  it  is  a 
process  that  does  not  issue  of  course, 
but  upon  a  special  order  of  the  court 
upon  motion.  Whitney  v.  Wyncoop, 
4  Abb.  Pi;.  370;  Tracy  v.  Suydam,  30 
Barb.  110,  115  (where  the  court  said: 
"The  Judiciary  Act  of  1847  only  dis- 
pensed with  the  seal  in  respect  to 
process  which  issues  of  course,  with- 
out any  application  to  the  court " )  ;, 
Ford  V.  Williams,  24  N.  Y.  359;  and 
see  Mason  &  Hamlin  Organ  Co.  v. 
Pugsley,  19  Hun,  282,  holding  a  seal 
necessary  to  sueh  a  commission  under 
the  Code,  because  (per  curiam)  "the 
Code  of  Civil  Procedure  (§24)  has 
effected  no  change  of  the  law  in  this 
particular." 

80  See  preceding  note  79.  The  exe- 
cution should  be  signed  and  issued 
by  the  attorney  of  record  for  the  judg- 
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[^Always  file  a  transcript  of  the  judgment  of  any  court  of 
record  (or  decree  of  surrogate's  court  for  payment  of  money)  in 
the  clerk's  office  of  the  county  to  the  sheriff  of  which  the  execu- 
tion against  property  is  to  be  issued,  if  not  already  there  docketed, 
so  that  the  judgment  (or  decree)  shall  he  docketed  therein  before 
execution;  because,  under  N.  Y.  Code  Civ.  Pro.,  §  1365,  "  an 
execution  against  property  can  be  issued  only  to  a  county  in  the 
clerk's  office  in  which  the  judgment  is  docketed."']^^ 

FORM  No.  2184. 
Execution  against  property82  from  a  county  court,  or  the  Supreme  Court  in 
New  York  County,  upon  a  judgment  rendered  in  a  court  of  a  justice  of 
the  peace,83  or  in  the  Municipal  Courts*  of  the  City  of  Wew  York,  or  in 
a  justice's  court  of  a  city.85 

\_File  a  transcript  and  docket  the  judgment  (of  the  justice's 
court,  or  municipal  court,  or  justice's  court  of  a  city)  in  the 
clerk's   office   of   the   county   in   which   the   judgment   was  ren- 


ment  creditor,  but  may  be  issued  by 
an  authorized  attorney  other  than  the 
one  by  whom  the  judgment  was  re- 
covered. See  Vol.  I,  pp.  385,  386; 
and  Cook  v.  Dickerson,  1  Duer,  679; 
and  Ovoronhe  v.  Terry,  17  Wkly.  Dig. 
503  (mem.  s.  c,  under  the  name  of 
O'Rourke'  v.  Terry,  in  30  Hun,  221), 
in  which  latter  case  there  is  a  dictum. 
that  the  party  himself  may  issue  the 
execution  "  or  any  person  being  an 
officer  of  the  court,  and  acting  for 
him  and  at  his  request;"  and  the 
case  holds  that  the  entire  omission  of 
any  signature  (such  as  required  by 
section  24  of  the  Code)  does  not  ren- 
der an  execution  void,  but  at  most 
only  voidable,  and  that  it  may  be 
amended.  So  held  reversing  an  order 
denying  a  motion  to  amend  two  exe- 
cutions having  no  signatures.  That 
an  indorsement  of  the  signature  is 
equivalent  to  a  subscription  of  the 
execution  —  see  Heilner  v.  Walsh,  47 
N.  Y.  Super.  Ct.  269.  When  the  exe- 
cution is  issued  by  an  attorney  other 
than  the  one  of  record,  no  formal 
order  of  substitution  is  necessary.  See 
Thorp  V.  Fowler,  5  Cow.  446,  cited  in 
Robinson  v.  Brennan,  90  N.  Y.  208, 
which  latter  case  holds  that  an  assign- 
ment of  a  judgment  after  issue  of 
execution  operates  as  a  revocation  of 
the  attorney's  authority  thereafter 
without  the  entry  of  any  formal  order. 
See  special  note  on  pp.  2148-2149, 
as    to   when    an   execution    must   be 


issued  by  the  county  clerk.  As  to 
whether  an  execution  issued  by  an 
attorney,  when  it  ought  to  have 
been  issued  by  a  county  clerk,  is 
void  or  merely  voidable,  and  sub- 
ject to  amendment,  compare  Hill  v. 
Haynes,  54  N.  Y.  153  (arising  under 
old  Code)  ;  and  Ryan  v.  Parr,  16 
N.  Y.  Supp.  829;  Ovoronhe  v.  Terry, 
17  Wkly.  Dig.  503;  and  Throop's  Note 
to  N.  Y.  Code  Civ.  Pro.,  §  3017. 

81  Nanz  V.  Oakley,  60  Hun,  431,  15 
N.  Y.  Supp.  1. 

82  See  Form  2183  and  notes  thereto. 
See  N.  Y.  Code  Civ.  l>ro.,  §  3022,  and 
notes  84  and  85  (helow),  as  to  what 
court  to  apply  to  when  leave  to  issue 
this  execution  is  necessary. 

An  execution  for  the  delivery  of 
the  possession  of  a  chattel  upon  a 
judgment  rendered  in  one  of  these 
inferior  courts  (where  the  chattel 
exceeds  twenty-five  dollars  in  value) 
may  be  issued  from  such  a  court  of 
record  in  substantially  the  same  man- 
ner; and  the  necessary  changes  (here 
indicated)  may  be  readily  made  in 
Form  2190  of  this  volume.  See  N.-Y. 
Code  Civ.  Pro.,  §§  3019,  3225,  3226, 
and  Municipal  Court  Act,  §§  260-269. 

83  N.  Y.  Code  Civ.  Pro.,  §§  3017, 
3043. 

84  Municipal  Court  Act,  §§  260-269. 

85  Such  as  the  justices'  courts  of 
Albany  and  Troy  (Code  Civ.  Pro., 
§  3225),  or  the  Municipal  Court  of 
Rochester  (id.,  §  3226). 
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dered;  *®  then  obtain  from  such  clerk  a  transcript  of  such  docket 
and  likewise  file  it  in  the  clerk's  office  of  any  other  county  in 
which  the  execution  is  to  be  issued.^^^ 

[Execution  as  in  Form  2183,  except  that  if  a  justice's  judg- 
ment at  the  *  insert:^]  held  by  [naming  /lim*®],  justice  of  the 
said  court. 

[Omit  the  clause  as  to  judgment-roll  between  the  X  and  the  §, 
and  substitute  at  that  place:  And  whereas  a  transcript  of  said 
judgment  was  duly  filed  and  said  judgment  duly  docketed  in  the 
office  of  the  clerk  of  the  county  of  —  the  clerk  issuing  the 

execution.~\^ 

[The  county  clerk's  signature  at  the  end  is  the  only  one  neces- 
sary. N.  Y,  Code  Civ.  Pro.  §§  301Y,  3043,  3225  and  3226.  See 
also  the  Municipal  Court  Act  of  1902,  §§  260-269.] 

[Such  an  execution  can  be  issued  only  by  the  county  clerk  of 
the  county  (in  which  the  levy  is  to  be  made)  out  of  his  own  county 
court^^  (or,  in  the  counties  embraced  luithin  Greater  New  York, 
out  of  the  Supreme  Court)  to  the  sheriff^^  of  his  own  county,  who 
must  make  his  return  upon  the  execution  to  such  clerk.^^ 

89  7d,  §  1367. 

sold. 

91 N.  Y.  Code  Civ.  Pro.,  §§  3017, 
3022,  3043,  and  citations  referred  to 
in  last  note  (ahove).  In  Vedder  v. 
Lansing,  44  Hun,  590,  it  was  held, 
however,  that  tlie  clerk  of  the  county 
where  the  judgment  was  rendered 
might  also  issue  execution  to  another 
county  in  which  the  judgment  hns 
been  also  docketed;  but  it  is  to  be 
noted  that  this  was  a  case  where 
leave  had  to  be  obtained  to  issue  the 
execution,  from  the  County  Court  of 
the  county  where  the  judgment  was 
rendered,  under  section  3022  of  the 
Code. 

92  In  case  of  a  Municipal  Court 
judgment,  the  judgment  creditor  has 
the  option  to  have  the  execution 
issued  by  the  clerk  of  the  Municipal 
Court  to  a  marshal,  before  the  judg- 
ment has  been  docketed  in  the  county 
clerk's  office.  Municipal  Court  Act, 
§  260.  In  case  of  a  justice's  judg- 
ment, the  justice  has  no  power  to 
issue  an  execution  after  the  judgment 
has  been  docketed  in  the  county 
clerk's  office.  N.  Y.  Code  Civ.  Pro., 
§  3024;  and  see  Martin  v.  The  Mayor, 
etc.,  of  New  York,  11  Abb.  Pr.  295, 
299,  so  holding  under  a  corresponding 
provision  of  the  old  Code. 

93  N.  Y.  Code  Civ.  Pro.,  §   1367. 


86  Id.,  §§  3017,  3225,  3226,  and 
Municipal  Court  Act,  §  261.  But 
where  a  judgment  has  been  rendered 
against  any  marshal  or  his  sureties  in 
any  of  the  Municipal  Courts,  the 
transcript  thereof  must  be  filed  with 
the  county  clerk  in  the  county  where- 
in such  district  of  the  Municipal 
Court  is  situated,  and  the  judgment 
must  then  be  enforced  like  other  judg- 
ments of  the  Supreme  Court,  by  issu- 
ing the  execution  to  the  sheriff,  and 
the  execution  must  be  made  return- 
able to  the  county  clerk.  See  Mu- 
nicipal Court  Act,  §  270. 

«^  N.  Y.  Code  Civ.  Pro.,  |  3022,  and 
see  the  sections  of  the  Code  and  of 
'■.he  Municipal  Court  Act  cited  in  the 
last  note   {above). 

Upon  such  filing,  jurisdiction  is 
"resumed  in  favor  of  such  a  judgment 
for  purposes  of  issuing  execution 
thereon,  but  not  for  the  purpose  of 
bringing  an  action  on  such  a  judg- 
ment. See  Agar  v.  Tibbets,  45  Hun, 
52,  where  it  was  so  held  in  reversing 
a  judgment  in  favor  of  a  plaintifT 
where  the  transcript  did  not  disclose 
jurisdiction  of  the  person  of  the  de- 
fendant. 

88  But  if  the  judpjient  is  for  a  sum 
less  than  twenty-fivo  dollars,  exclusive 
of  costs,  the  direction  to  s^itisfy  the 
judgment  out  of  the  real  property  of 
jutenent-debtor,  must  be  omitted. 
N.  Y.  Code  Civ.  Pre,  §§  3017,  3043. 
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FORM  No.  2185. 
Execution'  against  property  where  attachment  has  been  94  levied  and  debtor 
was  personally  served  within  the  State,  or  appeared,95  or  (being  a  resi- 
dentse)  was  served  by  publication,  or  without  the  State. 

[As  in  Form  2183,  suhstituting  instead  of  the  words  between 
the  **  and  the  tt]  out  of  the  personal  property  of  the  said  judg- 
ment-debtor heretofore  attached  by  you  in  this  action,  and  if  that 
is  insufficient,  then  out  of  the  other  personal  property®^  of  the 
said  judgment-debtor ;  if  both  are  insufficient,  then  out  of  the  real 
property  of  the  said  judgment-debtor  so  attached,  and  if  that  is 
insufficient,  then  out  of  the  real  property  belonging  to  said  judg- 
ment-debtor at  the  time-  when  the  judgment  was  docketed  in  the 
clerk's  office  of  your  county,  or  at  any  time-  thereafter.®* 

[Indorsement  accordingly.     See  Form  2200.J 

FORM  No.  2186. 

Execution  against  property,  where  attachment  had  been  levied  and  debtor  is 
a  nonrresident,  or  a  foreign  corporation,  and  has  not  been  served  per- 
sonally within  the  State,  and  has'  not  appeared.ss' 

[As  in  Form  2183,  substituting  for  the  word's  between  the  ** 
and  the  ft]  out  of  the  personal  property  of  the  said  judgment- 
debtor  heretofore  attached  by  you  in  this  action,  and  if  that  is 
insufficient,  out  of  the  real  property  of  the  judgment-debtor  so 
attached.^ 

[Indorsement  accordingly.     See  Form  22  00.  J 

9*  See  Form  2189  in  case  the  sher-  N.  Y.   Supp.   757,  24  Civ.  Pro.  E«p. 

iflf  who  made  the  attachment  has  gone  16,  aff'd,  147  N.  Y.  150. 
out  of  office.  1  That    such    an   execution    can   be' 

95  gee  N.  Y.  Code  Civ.  Pro.,  §'  1370,  le-vied  only  upon  the  attached  prop- 
subd.  2.  ertv,  see  N.  Y.  Code  Civ.  Pro.,  §  707; 

96  That  this  Form  and  not  Form  Grevell  v.  Whitman,  32  Misc.  279,  65 
2186  must  be  used,  see  Place  v.  Riley,  N.  Y.  Supp.  974.  As  to  matter  of 
98  N.   Y.   1.  satisfying  such  an  execution,  see  id,, 

9TThe     statute     (Code    Civ.     Pre.,  §  708. 
§  1370,  subd.  2)   must  be  strictly  fol-  In  Woolworth  v.  Taylor,  62  Ho-w. 

lowed.     See  Place  v.  Riley,  98  N.  Y.  Pr.   90,   the   rule   is   laid  dovm  that 

1,   and  Grilman  v.  Tucker,   13   N.   Y.  where  real  property  has  been  attached, 

Supp.    804,    so   holding,    and    setting  the  execution  should  require  the  sher- 

aside  a  sale  and  execution  as  void  be^  iff  to  satisfy  the  judgment  out  of  the 

cause  of  the  omission  of  such  a  clause.  real  property  belonging  to  the  debtor 

98  As  to  manner  of  satisfying  such  on  the  day  when  the  attachment  was 
an  execution,  see  N.  Y.  Code  Civ.  Pro.,  levied  thereon.  So  held  in  granting  a 
§  708.  motion  to  amend  an  execution  which 

99  See  id.,  §  1370,  subd.  1.  had  only  directed  the  sheriff  to  sat- 
A  general  execution,   issued  under      isfy  the  judgment  out  of  real  prop- 

§  1369,  upon  such  a  judgment,  is  void.       erty  belonging  to  the  judgment-debtor 
Van  Camp  v.  Searle,  79  Hun,  134,  29       on  the  day  when  judgment  was  dock- 
eted. 
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FORM  No.  2187. 

Execution  against  joint  property,  where-  an  attachment  has  been  levied,  and 

the  debtors  have  appeaxedr  or  been  personally  served  vrithin  the  State.s 

[4s  in  Form  2183  to  the  **,  and  continuing  thus:^  out  of  the 
joint  personal  property  of  the  said  judgment-debtors  heretofore 
attached*  by  you  in  this  action,  and  if  this  is  insufficient,  out  of 
the  other  joint  personal  property  of  said  judgment-debtors,  or  if 
both  are  insufficient,  out  of  the  joint  real  property  so  attached, 
or  if  this  is-  insufficient,  out  of  the  joint  real  property  belonging 
to  said  judgment-debtors  at  the  time  when  the  judgment  was 
docketed  in  the  clerk's  office  of  your  county,  or  at  any  time  there- 
after, and  if  all  are  insufficient,  then  out  of  the  individual  per- 
sonal property  of  the  said  judgment-debtors,  and  either  of  them, 
and  if  this  is  insufficient,  then  out  of  the  individual  real  property 
belonging  to  either  of  the  said  judgment-debtors  at  [^concluding 
as  in  Form  2183  from  the  ttj. 

[Indorsement  accordingly.    See  Form  2200.] 

FORM  No.  2188. 

Execution  against  joint  property  of  all,  and  separate  property  of  some  of  the 
judgment-debtors,  where  part  only  have  been  served. 

[As  in  Form  2183,  indorsing  thereupon  the  following  direc^ 
tion,  under  tisual  title  and  address  to  sheriff:']    Levy  $  ,  with 

interest  from  the  day  of  >  19     >  besides  your  feea- 

and  paundag&,  not  upon  the  sole  property  of  the  defendant  S.  T. 
who  was  not  [or,  defendants  S.  T.  or  U.  V.  who  were  not]  served 
herein,  but  on  personal  property  owned  by  him  [or,  them]  jointly 
with  the  other  defendant  [s,  or  with  any  of  them]  and  on.  the  real 
and  personal  property  of  the  latter  [or  of  any  of  them] . 

FORM  No.  2189. 

Execution  against  property  issued  to  a  sheriff  who  has  levied  on  attachment 

in  the  action,  but  whose  term  of  offi.ce  has  expired.3 

The  People  of  the  State  of  New  York  to  J.  K.,  late  sherifi  of  the 
county  of  ,  greeting: 

Whereas,  in  pursuance  of  a  warrant  of  attachment  dated  the 

day'  of  ,  19     ,  issued  out  of  the  [here  name  the 

court],  against  the  property  of    [naming  judgment-deUovs].,   in 

an  action  pending  in  said  court  between  [naming  all  the  pla%n- 

2N.    Y.    Code    Civ.    Pro.,    §    1370,  3  See  N.  Y.  Code  Civ.  Pro     §§706 

g^iba    2  707    and    708,    qualifymg^    effect    of 

§  183. 
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tiffs'],  plaintiffs,  and  [naming  all  the  defendants],  defendants, 
and  delivered  to  the  said  J.  K.,  then  sheriff  of  said 
county,  the  following  property,  the  property  of  the  said  defend- 
ants, was  on  the  day  of  ,  19  ,  duly  levied  upon 
by  [and  taken  into  the  custody  of]  the  said  J.  K.,  viz.  \_set  forth 
the  several  items  of  property],  which  property  amounted  in  value 
to  the  sum  of             dollars: 

And  whereas,  judgment  was  rendered  in  said  action  on  the 
day  of  ,  19     ,  in  favor  of  the  said   [naming  judgment- 

creditor],  against  the  said  [naming  debtor],  for  the  sum  of  [etc., 
continuing  as  in  Form  2183  from  the  f,  except  substituting  in- 
stead of  the  words  between  the  **  and  ft  the  clauses  contained  in 
Form  2186,  or  Form  2185,  according  to  the  case]. 

FORM  No.  2190. 

Execution  for  the  possession  of  a  chattel  with  or  without  damages  for  the 
taking  or  detention  thereof.^ 

[As  in  Form  2183,  to  the  t,  continuing  thu^:]  that  the  [plain- 
tiff] recover  of  the  said  [defendant]  the  possession  of  the  prop- 
erty hereinafter  mention,  or  if  possession  of  the  same  [if  several 
articles,  add:  or  any  part  thereof]  he  not  delivered,  then  for  the 
value  thereof  [if  several  articles,  add:  respectively]  as  hereinafter 
set  forth,  together  with  dollars  damages  and  dollars 

costs,  with  interest  from  said  day  of  ,   19     ,  as 

appears  to  us  by  the  judgment-roll  filed  in  the  office  of  the  clerk 
of  the  county  of  [or,  of  the  Court  of  ]  ; 

and  whereas,  [a  transcript  of  the  said  judgment  was  duly  filed 
and]  the  said  judgment  was  duly  docketed  in  the  office  of  the 
clerk  of  your  county,''  on  the  day  of  ,  19      ;  and 

whereas,  the  whole  of  said  property  still  remains  undelivered  to 
the  said   [plaintiff]    [if  not  the  whole,  add:  except  the 
specified  in  said  judgment]  ;  and  whereas,  the  sum  of  dol- 

lars damages  and  costs,  with  interest  as  aforesaid,  is  now  actually 
due  thereon:  *  Therefore  we  command  you  that  you  satisfy  the 
judgment  as  to  said  sum  of  damages  and  costs  out  of  [con- 

tinue as  in  Form  2183  ;  that  you  also  take  the  following-described 
property  from  the    [defendant],  or  in  whose  hands  soever  the 

4  Id.,  §§  1373  and  1731,  subd.  2.  contains  a  direction  to  collect  a  sum 

BN.  Y.  Code  Civ.  Pro.,  §  1365  (last  of    money,    it    must    have    the   same 

two  clauses).     See,  also,  id.,  §§  1373  requisites    as    an    execution    against 

(last  clause)   and  1731   ( last  clause ) ,  property.      For    such    requisites,    see 

to  the  effect  that  when  this  execution  Form  2183,  and  notes  thereto. 
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same  may  be®  within  your  county,  and  deliver  the  same  to  the 
[plaintiff]  A.  B.,  to  wit  [description  or  list  with  values'']  ;  or  if 
the  same  or  any  part  thereof  cannot  be  found  within  your 
county,  that  you  satisfy  the  said  judgment  as  to  the  value  of 
any  such  property  that  cannot  be  found  in  your  county,  with  in- 
terest and  your  fees^  [etc.,  continuing  as  in  Form  2183,  from  the 
**  to  the  end]. 

FORM  No.  2191, 

The  same  —  in  favor  of  defendant  unless  plaintiff  pays  value  of  special  prop- 
erty in  chattel,  etc.s 

[Recite  judgment;  see  Forms  2183  and  2190,  to  the  asterisk, 
substituting  proper  parties,  etc.,  and  continuing  thus:] 
Therefore  we  command  you  to  deliver  the  possession  of  said 
property  to  the  said  defendant,  unless  the  said  plaintiff  before 
such  delivery  pays  to  you  the  sum  of  dollars,^"  with  interest 

from  the  day  of  ,  19     ,  besides  your  fees;^""  and  in 

case  the  chattel  cannot  be  found  within  your  county,  then  to 
satisfy  that  sum,  with  interest  and  fees  as  aforesaid,  out  of  [etc., 
continuing  as  in  Form,  2183,  from  the  **  to  the  end]. 

FORM  No.  2192. 
Execution  for  delivery  of  possession  of  real  property  with  damages.n 

[Insert  in  Form  2183,  p.  2146,  at  the  t,  the  following:]  that 
the  [plaintiff]  recover  of  the  said  [defendant]  the  possession  of 

«In  Hoffman  v.  Conner,  76  N.  Y.  loa  See     note     8     to     Form     2190 

121,  it  is  held  that  it  is  the  duty  of  {above). 

the  sheriff   to   take  and   deliver   the  "N.   Y.   Code   Civ.   Pro.,   §§1364, 

property   in   whosoever   possession   it  1373.     Leave  must  be  secured  if  the 

may  be  found.  execution  is  issued  after  the  lapse  of 

7  The  execution  must  particularly  five  years  from  entry  of  judgment, 
describe  the  property  of  which  posses-  But  such  leave  may  be  granted  al- 
sion  is  required  to  be  delivered.  N.  Y.  though  more  than  twenty  years  have 
Code  Civ.  Pro.,  §  1373 ;  Talcott  v.  elapsed  since  the  jugdment  was  recov- 
Belding,  36  N.  Y.  Super.  Ct.  84,  91.  ered.    Vam  Rensselaer  v.  Wright,  121 

8  Fees  are  not  usually  mentioned  in  N.  Y.  626. 

the   body   of    an   execution,    but    the  By  section  1376  "  where  a  party,  or 

statute   (§   1731)    as  to  execution  on  one  or  more  of  several  parties,  against 

replevin,  above  cited,  directs  that  they  whom   a   judgment   for   the   recovery 

be  included.  of    possession    of   real    property    has 

9N.   Y.    Code   Civ.    Pro.,    §§    1727,  been    obtained,    has    died,    an    order 

1731    subd.  1.  granting  leave  to  issue  and  execute 

10  Damages,  if  they  have  been  sus-  such  execution  or  writ  of  possession 

tained  in  addition  to  the  value  of  the  may  be  granted  upon  giving  twenty 

defendant's  special  property,  etc.,  may  days'  notice  to  the  occupants  of  the 

be  included.    Comnare  iM.  Y.  Code  Civ.  lands  so  recovered,  and  to  the  grantees 

Pro.,  §§  1726,  1730,  1731.  or   devisees   of  said  deceased;    or,   if 
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the  following-described  real  property,  viz.  [describing  particvr 
larly^^  the  real  property,  and  further  reciting  the  suhstamice  of 
the  judgment^,  and  also  — 

[And  substitute  for  the  words  between  the  ||  and  the  **  the 
following :']  Therefore  we  command  you  that  yon  deliver  the  pos- 
session of  the  said  real  property  within  your  comity^  to  [naming 
judgment-creditor^,  the  said  [plaintiff],  and  that  yon  satisfy  the 
said  judgment  for  damages'*  and  costs,  with  interest,  as  afore- 
said [continue  as  in  Form  2183  to  the  end'\. 

rOEM  No.  2193. 
Execution  for  deficiency  in  foreclosme. 

The  People  of  the  State  of  New  York  to  the  sheriff  of  the  county 
of  ,  greeting: 

Whereas,  judgment  of  foreclosure  and  sale  was  duly  made  and 
entered  on  the  day  of  ,  19     ,  in  an  action  in  the 

CoTirt  of  ,  between   [naming  all  the  plaintiffs'], 

plaintiffs,  and  [naming  all  the  defendants'],  defendants,  in  favor 
of  said  plaintiffs  and  against  said  defendants,  as  appears  to  us  by 
the  judgment-roll  filed  in  the  ofiice  of  the  clerk  of  the  county 

And  whereas,  the  premises  described  in  said  judgement  were, 
on  the  day  of  ,  19     ,  sold  pursuant  to  said  judg- 

ment; 

And  whereas,  the  referee  named  in  said  judgment  filed  his 
report  of  sale  under  said  judgment  on  the  day  of  , 

19  ,  with  the  clerk  of  said  county,  whereby  he  reported,  pur- 
suant to  said  judgment,  that  there  is  a  deficiency  of  dol- 
lars, with  interest  from  the  day  of  ,  19  ,  there- 
under, which  the  said  defendant  [naming  him]  are  liable  to  pay 

he  died  intestate,  to  the  heirs  at  law  Witbeck  v.  Van  Ttensselaer,  64  N.  Y. 

of   said  deceased.;   said  notices  to  be  27,  affg  2  Hun,  55. 

served  in  the  same  manner  as  a.  sum-  12  See  note  7,  Torm  2t90. 

inoiis  is  directed  to  be  ser\<ed  in  an  13  N.    Y.    Gode    Civ.    Pro.,    §    1365 

action  in  the  Supreme  Court."  (third  clause). 

Am  execution  for  posseasiou  of  real  i*  If  desirable,  a  separate  execution 

.property    is    not    analogous    to    one  may   issue   for  the   collection  of  the 

against   personal    property   ^Tilere    a  money  awarded  by  the  jndgment,  and 

levy  is  necessary  (within  sixty  days)  from  that  the  direction  to  deliver  pos- 

to  subject  the  personalty  to  the  oper-  session  would  be  nmitted.    Id.,%  1373. 

ation  of  the  writ,  for  the  judgment  If  the  shei'iff  is  to  collect  the  money 

'binds  the  land,  and  the  command  to  damages  awarded,  the  execution  -must 

return  the  "writ  within  Bixty  days  is  also   so  Tequire.     Vaai   Kensselaer  v. 

directory  merely.    So  held  in  sustain-  Wright,   56  Hun,  39,   8  ST.  T.   Supp. 

ing   such   an   execution   in   ejectment  885 ;     rev'd,    on    another    point,    121 

executed  after  the  return  day  thereof.  N.  Y.  626. 
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to  the  said  plaintiffs ;  and  wkereas,  said  report  has  been  duly  con- 
firmed, and  judgment  for  said  deficiency  and  interest  has  been 
duly  entered,  docketed  and  filed  in  your  county  on  the  day 

of  ,19     ,  in  favor  of  said  plaintiff,  and  against  said  de- 

fendant [name]  for  said  sum  of  dollars,  with  interest  from 

,19      ;  and  wbereas,  said  sum  of  dollars  and  in- 

terest is  now  actually  due  thereon;  therefore  [etc.,  continuing  to 
the  end  as  in  Form  2183,  from  the  ||]. 

FORM  No.  2194. 
Execution  against  property  of  an  unincorporated  associati^n.is 

\_As  in  Form  2183,  substituting  for  the  words  betiveen  the  * 
and  the  t  the  following  :'\  in  an  action  between  [naming  all  the 
plaintiff sj,  plaintiffs,  and  [naming  the  president  (or  treasurer) 
of  the  association'],  as  president  [or,  treasurer]  of  the  [name  of 
the  association'],  defendant,  in  favor  of  the  said  [naming  plain- 
tiffs] against  the  said  [name  of  president  (or  treasurer)],  as 
president  [or,  treasurer]  of  th«  [name  of  the  association], 

[Also  subsiHuting  for  the  words  in  same  Form,  between  the 
**  a7id  tt,  the  following:]  out  of  any  personal  or  real  property^" 
in  your  county,  belonging  to  the  [name  of  the  association],  or 
owned  jointly  or  in  common  by  all  the  members  thereof  at  [etc.]. 

FORM  No.  2195. 
Execution  against  red  or  personal  property  in  the  hands  of  an  executor,  ad- 
ministrator, heir,  devisee,  etc.i7 

[As  in  Form  No.  2183,  to  the  word  "defendants,"  continu- 
ing:]  as  the  executor  of  the  will   [or,  the  administrator  of  the 

16  Sustained  by  Bank  v.  Van  Der-  in  his  repreBentative  eaf)acity  is  al 
werJcer,  74  N.  Y.  234.  See  N.  Y.  Code  ways  necessary  under  the  present  (but 
Civ.  Pro.,   §§  1919,   1921.  was  not  under  the  former)  Code.     See 

16 N.  Y.  .Code  Civ.  Pro.,  %  1921,  as  id.,  §§  1825,  1826,  1827,  2952,  and  see 

amended  in  1898.  Form  2182,  aTid  notes  -thereto.      See. 

17  N.  Y.  Code  Civ.  Pro.,  §  1371.  also,    Syms   v.   Mayor,    etc.,   of   New 
See    Form    2196     for  an    execution  Yark,  105  N.  Y.  153,  159.  so  holding 

upon   a  surrogate's   decree.  as  to  an  execution  for  costs,  and  that 

Under   section   1817,    in  an   action  it  is  irregular  for  a  judgment  against 

against  two  or  more  executors  or  ad-  an    executor   to   contain   a   provision 

ministrators    repxeseimting    the    same  that  judgment-ereditt)r  have  execution 

decedent,  where  only  part  of  them  are  for  costs,  etc. 

served  or  appear,  judgment  in  favor  So,  too,  the  authority  of  the  surro- 
of  the  plaintiff  may  be  entered,  and  gate  to  grant  the  neceasa-ry  leave  to 
in  a  proper  case  execution  may  be  issue  such  execution  lexteeds  to  the 
issued  against  all  the  defendants  as  if  case  of  a  judgment  against  an  ex- 
all  had  appeared.  eeutor  or  administrator  for  the  neees- 
An  order  of  the  surrogate  grant-  sary  and  reasonable  expenses  of  the 
mg  leave  to  issue  such  an  execution  administration,  as  well  as  to  that  of 
a^inst  an  executor  or  administrator  a  judgment  recovered  for   a  idebt   of 
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goods,  chattels  and  credits  which  were  —  or,  the  heir^®  —  or,  the 
devisee  —  or  other  representative,  etc.'\  of  M.  N.,  late  of  , 

in  the  county  of  ,  deceased,  in  favor  of  said  [judgment- 

creditor^  and  against  said  [naming  judgment-debtor]  as  such 
executor  [or,  administrator  —  or  other  representative,  etc.]  as 
aforesaid,  for  the  sum  of  dollars,  as  appears  to  us  by  the 

judgment-roll  filed  in  the  office  of  the  clerk  of  county  [or, 

of  said  court].  And  whereas,  [a  transcript  of  said  judgment 
was  duly  filed  and]  said  judgment  was  duly  docketed  in  the 
office  of  the  clerk  of  your  county  on  the  day  of  , 

in  the  year  19     ,  and  the  sum  of  disUars  is  now  actually 

due  thereon,  with  interest  from  the  day  of  ,  19     ; 

[And  where  issued  against  an  executor  or  administrator  in  his 
representative  capacity,  insert :^^  And  whereas,  an  order  has  been 
duly  made  by  the  surrogate  of  the  county  of  ,  from  whose 

court  were  issued  the  letters  testamentary  under  the  said  will  — 
or,  of  administration  upon  the  said  decedent's  estate  —  to  the 
said  executor  —  or,  administrator  —  permitting  this  execution  to 
be  issued  upon  the  said  judgment,  and  specifying  the  sum  of 
dollars  and  cents  to  be  collected  thereon;] 

Therefore,  we  command  you  that  you  satisfy  the  said  judg- 
ment [or  where  the  estate  has  been  found  sufficient  to  satisfy 
it,  substitute  :^'^  that  you  collect  the  sum  of  dollars  and 

cents]  out  of  the  personaP^  property  of  said  M.  IST.,  in  the 
hands^^  or  under  the  control  of   [or  in  action  against  heirs,  de- 

the  decedent.    See  Matter  of  Estate  of  1826.     See,  also,  id.,  §§  2552  and  2725 

Thompson,  41  Barb.  237,  1  Eedf.  490,  (subd.  1). 

arising    under    corresponding    provi-  21  An   execution   against    executors 

sions  of  former  statutes,  and  so  hold-  or  administrators  in  their  representa- 

ing  as  to  an  execution  upon  a  judg-  tive  character  can  issue  against  and 

ment  for  legal  services  rendered  to  the  bind  only  personal  assets  in  their  po3- 

administrator.  session   or    under   their  control,   and 

See  Matter  of  Clark,  2  Abb.  N.  C.  does  not  affect  the  real  property  of 

208,    for    an   instance   where    it   was  the  decedent,  unless  in  a  case  where 

necessary  to  obtain  leave  also  of  the  the  judgment  was  expressly  made  by 

court   to    issue   execution   where   the  its    terms    a   lien   upon   specific   real 

assets  were  in  the  hands  of  a  receiver  property  therein  described,  etc.     Id., 

appointed  in  a  suit  brought  by  one  of  §  1823.  And  see  Lichtenberg  v.  Herdt- 

the  executors  against  the  others.  felder,  103  N.  Y.  302,  306. 

As  to  separate  executions  upon  a  22  This   requisition  of   N.  Y.   Code 

judgment  awarding  different  sums  to  Civ.  Pro.,  §  1371,  is  imperative,  as  the 

or  against  different  parties,  see  N.  Y.  execution  cannot  be  satisfied  out  of 

Code  Civ.  Pro.,  §  1374.  the  individual  property  of  such  judg- 

18  An  execution  against  an  infant  ment  debtor.  See  Olmsted  v.  Vreden- 
heir  or  devisee  cannot  be  issued  until  burgh,  10  How.  Pr.  215  (so  holding 
one  year  after  final  judgment.  Id.,  as  to  same  provision  of  the  old  Code; 
§  18S8.  but  upon  another  point  —  as  to  neces- 

19  See  note  17,  p.  2159.  sjty  of  leave  to  issue  execution  —  the 

20  See  N.  Y.  Code  Civ.  Pro.,  §§  1825,  case  is  superseded  by  Code  Civ.  Pro., 
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visees,  trustees,  etc.,  of  realty,  substitute  (according  to  case^^)  : 
out  of  the  estate,  interest  and  right  in  the  real  property  of  said 
M.  N. —  better  describe  it  here,  as  in  the  judgment  —  -which 
descended  to  —  or,  was  devised  to  —  or,  is  in  the  possession  of] 
said  [judgment-debtor'],  in  your  countv;  and  [concluding  as  in 
Form  2183,  from  the  tj]. 


FORM  No.  2196. 
Execution  upon  surrogate's  decree.24 

[As     in     Form     2183,     substituting    for    the    words    from 
"Wheeeas,"  to  the  ||,  the  following:] 

Wheeeas,  on  the  day  of  ,  19     ,  Hon.   [Abner  C. 

Thomas,  one  of  the  surrogates  of  the  county  of  ISTew  York],  duly 
made  a  decree  directing  the  payment  by  Y.  Z.,  the  executor  of  the 
last  will  and  testament  of  [M.  N.],  deceased,  to  A.  B.,  of  the 
sum  of  dollars  and  cents ;  and  thereafter,  a  transcript 

of  said  decree  was  duly  filed  with,  and  said  decree  duly  dock- 
eted by,  the  clerk  of  your  county,  in  his  office,  on  the  day  of 
,  19      ; 

And,  wheeeas,  there  is  now  actually  due  on  said  decree  the 
sum  of         dollars  and  cents  with  interest  from  the 

day  of  ,  19      ; 

Theeefoee  [continue  as  in  Form  2183  from  the  II,  suhstituf- 
ing  the  ivord  decree  for  the  word  judgment,  and  debtor  in  said 
decree  for  judgment  debtor,  and  direct  return  to  Surrogate's 
Court;  attest  in  name  of  surrogate,  and  secure  signature  of  surro- 
gate or  his  clerJc.]^^ 

§  1825).     And   see   Felt  v.  Dorr,  29  23  See  N.  Y.  Code  Civ.  Pro.,  §§  1371 

Hun,    14     (arising    under    Code    Civ.  and  1843.     And  see,  also,  Armstrong 

Pro.,  §  1371,  and  holding  that  an  ex-  r.  MeKelvey,  104  N.  Y.  179,  184,  hold- 

eeution  simply  describing  the  defend-  ing   that  devisees    are   none   the   less 

ant  in  his  representative  capacity,  is  liable   (under  Code  Civ.  Pro.,  §  1843) 

Tiot  a  sufficient  compliance  with  the  to  the  extent  of  whatever  interest  in 

statute,  and  that  an  order  in  supple-  realty  has  been  effectually  devised  to 

mentary  proceedings,  based  upon  such  them,  because   their   interest   is   only 

an  execution,  was  properly  set  aside  a   beneficial   one,   and   not   the    legal 

in  a  case  where  the   execution   was  title. 

issued   against    an    asgienee    for    the  24  jST.  Y.  Code  Civ.  Pro.,  §  2554. 
heneiit  of  creditors,  for  he  is  a  "  trus-  25  The  execution  must  run  against 
tee "  of  an  express  trust,  and  comes  the  property  of  the  individual.     Mat- 
within  section  1371).  ter   of   Quackenhos,   38   Misc.   66,   76 


N.  Y.  Supp.  964. 
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FORM  No.  2197. 
Affidavit  upon  application  for  special  execution  undei  N.  Y.  Code  Civ,  Pro. 

§  1391. 

[Title  of  court  and  cause.] 
[Venue.] 

X.  T.,  being  duly  sworn,  says  that  he  is  the  attorney  for  the 
above-named  [plaintiff] . 

That  on  the  day  of  ,  19     ,  judgment  was  duly 

rendered  in  this  action  in  this  court  [or,  the  Muncipal  Court  of 
the  city  of  New  York,  for  the  District  —  or  otherwise'],  in 

favor  of  the  above  plaintiff  and  against  the  above-named  defendant 
for  the  sum  of  dollars.^^ 

That  said  judgment  has  been  recovered  wholly  for  necessaries 
sold  to  the  defendant,  consisting  of  [state  whatf  or,  has  been 
recovered  wholly  for  work  performed  in  the  defendant's  family  as 
a  domestic  —  or,  for  services  rendered  for  salary  owing  to  the 
plaintiff  as  an  employee  of  the  defendant]. 

That  an  execution  has  been  duly  issued  upon  said  judgment 
to  the  sheriff  of  the  county  of  ,  in  which  county  the  de- 

fendant resides   [or,  has  a  place  of  business]^®  and  said  execu- 
tion has  been  heretofore  returned  wholly  imsatisfied  [or,  unsatis- 
fied as  to  the  sum  of  dollars,]   and  the  said  sum  of 
dollars,  with  interest  from  said  day  of  ,  19     ,  is 
actually  due  thereon. 

That  on  the  day  of  ,  19     ,  said  defendant  testi- 

fied in  the  presence  of  deponent,  upon  supplementary  proceed- 
ings instituted  upon  said  judgment,  that  he,  defendant,  was  era- 
ployed  by  one  M.  IST.,  at  ,  at  a  salary  of  [more  than 
twelve]  dollars  per  week  [or,  was  in  receipt  of  an  income  of 
dollars  a  week  from  trust  funds  under  a  trust  created  since 
1903^® —  or,  otherwise  show  a  case  within  the  section,  and  show 
how  deponent  has  knoivledge  of  the  facts  alleged.] 

26  It  is  not  essential  that  the  judg-  judgment  for  necessaries  is  not  en- 
ment  should  have  been  recovered  after  forceable  under  the  section.  Neuman 
the  section  was  amended  to  allow  the  v.  Mortimer,  98  App.  Div.  64,  90  N.  Y. 
additional  remedy.  Meyer  v.  Halber-  Supp.  524,  34  Civ.  Pro.  Eep.  164. 
stadt,  113  App.  Div.  427,  aflF'g  44  28  The  statute  does  not  require  ex- 
Misc.  409,  89  N.  Y.  Supp.  1019.  eeution  issued  to  the  county  of  the 

27  The  charge  for  medical  services  debtor's  residence  or  business ;  such 
cannot  be  included  under  the  phrase  fact  should,  however,  be  required  by 
"  necessaries    sold "    as    used    in    the  the  judge  to  be  shown. 

Code  section.     Taylor  v.  Barker,  108  29  The  section  does  not  apply  to  a 

App  Div.  21    (Woodward,  J.,  stating  trust  created  before   the  amendment 

that  the  scope  of  the  statute  is  eon-  went  into  effect.    King  v.  Irving,  103 

fined  to  goods  and  chattels  of  the  kind  App.  Div.  420,  92  N.  -Y.  Supp.  1094; 

known  as  necessaries,  and  the  special  Sloane  v.  Tiffany,  103  App.  Div.  540, 

kinds  of  service  mentioned  in  the  sec-  93  N.  Y.  Supp.  149. 
tion).     A   judgment   recovered   on  a 
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That  as  appears  by  the  annexed  certificate  of  the  sheriff  of  said 
county  of  ,  no  execution  issued  on  any  judgment  against 

the  defendant,  as  provided  for  in  section  1391  of  the  Code  of 
Civil  Procedure  is  unsatisfied  and  outstanding  against  said 
defendant.*" 

That  no  previous  application  has  been  made  for  the  order  now- 
sought. 

[Jurat.^ 

FORM  No.  2198. 

Order  for  special  execution  under  Code  Civ.  Pro.,  §  1391.31 

[Title  of  court  and  cause.'\ 

On  reading  and  filing  the  annexed  affidavit  of  A.  T.,  attorney 
for  the  above-named  plaintiff,  verified  the  day  of 

19     ,  and  the  certificate  of  the  sheriff  of  the  county  of  , 

dated  the        ^    day  of  ,  19      ;  whereby  it  satisfactorily  ap- 

pears that  a  judgment  has  been  duly  recovered  in  this  court  \_or, 
in  the  Municipal  Court  of  the  city  of  ISTew  York  for  the 
District  —  or  otherwise']  in  favor  of  the  above-named  plaintiff 
and  against  the  above-named  defendant  for  the  sum  of 
dollars,  that  such  judgment  was  recovered  wholly  for  [neces- 
saries sold],  that  an  execution  issued  upon  said  judgment  has 
been  returned  wholly  unsatisfied  \_or,  unsatisfied  as  to  the  sum 
of  dollars],  and  that  said  sum  of  dollars  with  interest 

from  the  day  of  ,   19     ,   is  actually  due  thereon, 

that  said  defendant  is  employed  at  a  salary  of  dollars  per 

week  [or  otherwise  follow  the  proof  on  this  'point']  and  that  salary 
will  hereafter  become  due  and  owing  to  him  to  an  amoimt  ex- 
ceeding twelve  dollars  per  week,  and  that  no  execiition  issued  as 
provided  in  section  1391  of  the  Code  of  Civil  Procedure  is  out- 
standing and  unsatisfied  against  said  defendant;  now,  on  motion 
of  A.  T.,  attorney  for  the  plaintiff,  [and  on  proof  of  due  service 
of  notice  of  this  application  upon  O.  P.,  the  trustee  of  said  trust 
funds],  it  is 

30  It  is  not  apparent  how  this  fnct,  out  notice  to  the  judgment  debtor, 
as  required  by  the  statute,  i.  e.,  that  This  amendment  apparently  super- 
no  executions  are  outstanding,  can  be  sedes  the  contrary  holding  in  Neu- 
properly  established  except  by  the  man  v.  Mortimer,  98  App.  Div.  64, 
certificate  of  the  sheriff.  A  statu-  90  N.  Y.  Supp.  524,  34  Civ.  Pro. 
ment  that  there  is  no  execution  out-  Rep.  164;  Sloane  v.  Tiffany,  103  App. 
standing  on  the  affiant's  judgment  is  Div.  540,  93  N.  Y.  Supp.  149,  34  Civ. 
not  enough.  Neuman  v.  Mortimer,  98  Pro.  Kep.  208.  The  latter  case  also 
App.  Div.  64,  90  N.  Y.  Supp.  524,  34  held  that  upon  an  application  to 
Giv.  Pro.  Rep.  164.  reach  the  income  of  a  trust  fund,  the 

31  This  is  a  judge's  order.  By  trustee  must  be  brought  before  the 
the  amendment  of  1905  to  Code  Civ.  court  by  notice;  so  held,  also,  in  King 
Pro.,  §  1391,  it  is  specifically  pro-  v.  Irving,  103  App.  Div.  420,  92  N.  Y. 
vided  that  this  order  may  issue  with-  Supp.  1094. 
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Oedeeed,  That  an  execution  issue  against  [ten]  per  cent,  of  the 
wages,  debts,  earnings,  salary,  income  from  trust  funds  and 
profits  of  the  defendant,  the  judgment  debtor  herein,  upon  the 
judgment  recovered  in  this  action  on  the  day  of  ,  19     , 

in  favor  of  the  plaintiff  and  against  said  defendant,  for  the  sum 
of  dollars  [upon  vrhich  the  sum  of  dollars,  with  in- 

terest from  the  day  of  ,  19     ,  remains  unpaid.] 

\_8ignature.'\ 

[Official  title  J] 
FORM  No.  2199. 

Special  execution  under  Code  Civ.  Pro.,  §  1391. 

[First  recital  as  in  Form  2183.] 

And  whereas,  an  order  was  duly  made  by  Hon.  J.  K.,  one  of 
the  justices  of  the  said  court  of  ,  directing  that  an  execution 

issue  under  said  judgment  to  collect  ten  per  cent  of  the  wages, 
debts,  earnings,  salary,  income  from  trust  funds  and  profits  of 
the  said  judgment  debtor; 

Theeefgee,  we  command  you  that  you  satisfy  said  judgment 
to  the  said  amount  of  dollars,  with  interest  from  the 

day  of  ,  19     ,  out  of  ten  per  cent,  of  the  wages,  debts, 

earnings,  salary,  income  from  trust  funds,  or  profits,  of  said 
judgment  debtor,  now  due  and  owing,  or  hereafter  to  become 
due  and  owing  to  said  judgment  debtor,  and  return  this  execution 
[within  sixty  days  after  the  receipt  thereof^^]  to  the  clerk  of  the 
court. 

[Continue  as  in  Form  2183.] 

FORM  No.  2200. 
Indorsement  on  executionss   (against  propertySi). 

[Title  of  court  and  action.] 
t  Execution  against  [property]. 
Sheriff  of  the  county  of 

32  This  bracketed  clause  is  required  the  Code,  as  where  one  of  several  joint 
by  §  136G.  This  execution  is  a  debtors  has  died,  etc.  An  jndorse- 
special  one,  and  the  requirement  of  its  ment,  or  special  direction  in  other 
return  within  sixty  days  is  so  incon-  form,  which  authorizes  the  sheriff  to 
sistent  with  its  purpose,  and  so  likely  suspend  the  levy  or  delays  the  en- 
to  defeat  the  desired  object  that  it  foreement,  may  postpone  the  lien  of 
is  believed  that  the  courts  will  decide  the  levy  to  that  of  a  subsequent  exe- 
that  the  general  requirement  does  not  cution.  See  Excelsior  Needle  Co.  v. 
apply.  Globe  Cycle  Works,  48  App.  Div.  304, 

33  Though    always   useful   for    eon-  62  N.  Y.  Supp.  538. 

venience,  an  indorsement  is  not  indis-  34  For  other  cases,  see  Forms  2201- 

pensable    (Code    Civ.    Pro.,    §    1368),       2211. 
except   where   expressly   required   by 
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Levy  §  for  $  ,  with  interest  from  the  day  of 

19     ,  I  besides  your  fees  *    [out  of  the  property  of  Y.   Z.^^] 
[Further  provisions  in  Forms  following.] 

[Signature  and  office  address  of], 

Attorney  for  [creditor.]^^ 
Eec'd,^^  ,19     ,  at  o'clock, 

min.,  M. 

[Name  of],  Sheriff. 

By  [signature  of],  his  deputy. 

FoBMS  Nos.  2201-2211.—  STATEMENTS  TO  INSERT  OR  SUBSTITUTE  IN 

FOREGOING  FORM. 

FORM  No.  2201. 
Indorsement  against  joint  debtors,  part  only  of  whom  have  been  served.38 

[Insert  in  Form  2200,  at  the  * :]  not  upon  the  sole  property 
of  S.  T.  [or,  U.  V. —  naming  each  defendant  not  served — ^or 
either  of  them],  who  was  [or,  were]  not  served,  but  on  personal 
property  owned  by  him  [or,  them]  jointly  with  the  defendants 
W.  X.  [and  Y.  Z. —  naming  each  who  was  served  —  or  with  any 
of  them]  ;  and  on  the  real  and  personal  property  of  said  W.  X. 
[and  Y.  Z. —  naming  each  who  was  served  —  or  any  of  them.] 


FORM  No.  2202. 
Against  joint  property,  where  attachment  has  been  levied. 

[Insert  in  Form  2200  (above),  at  the  *:]  upon  the  attached 
joint  personal  property,  and  if  that  is  insufficient,  th«n  on  the 
attached  joint  real  property,  then  on  individual  personal  prop- 
erty, and  then  on  individual  real  projiertv,  at,  directed  within. 

35  This  direction  to  levy  on  the  to  furnish,  when  required,  a  memo- 
property  of  one  of  two  debtors  may  randum  of  the  time  of  receiving  any 
be  used  to  restrict  the  direction  in  the  process.  See,  also.  Volume  I,  p.  367, 
body  of  the  execution,  if  not  incon-  paragraph  3,  as  to  effect  of  such  an 
sistent  with  the  judgment.     Crossitt  indorsement  upon  any  process. 

V.  Wiles,  13  Civ.  Pro.  Rep.   (Browne)  N.  Y.   Code  Civ.  Pro.,  §   101,  pro- 

327    (holding  that   such   a   direction,  vides  that  "a  sheriff  or  other  officer 

even  in  the  body  of  the  execution,  did  serving  a  mandate  must,  upon  the  re- 

not  vitiate ) .  quest  of  the  person  served,  deliver  to 

36  See  Form  2208.  him  a  copy  thereof  without  compen- 

37  N.  Y.  Code  Civ.  Pro.,  §  1363.    By  sation." 

id.,  §  100,  it  is  the  duty  of  the  sheriff  38  Code    Civ.    Pro.,    §§    1934,    1935. 
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FORM  No.  2203. 
Against  the  property  of  surviving  judgment-debtors.89 

[Insert  in  Form  2200  at  the  *]  :  but  take  notice,  that  [naming 
deceased  judgment-debtor'],  one  of  the  judgment-debtors  within 
named,  died  on  or  about  the  day  of  >  19     j  and  that 

you  are  required  not  to  collect  this  execution  out  of  any  property 
which  belonged  to  him. 

FORM  No.  2204. 
Against  an  unincorporated  association. 

[Insert  in  Form  2200  at  the  *:]  upon  any  personal  or  reaf 
property  in  your  county  belonging  to  the  [name  of  the  associa- 
tion'], or  owned  jointly  or  in  common  by  all  the  members  thereof. 

FORM  Ko.  2205. 
Upon  a  judgment  by  confession  where  part  only  is  due.^o 

[Instead  of  the  words,  "  Levy  for  $  ,"  substitute  in  Form 
2200 :]  Levy  for  and  collect  only  $  ,  the  sum  now  due  [and 
on  the  first  of  successive  executions,  add:  together  with  the  fur- 
ther sum  of  dollars  costs  of  the  said  judgment]. 

FORM  No.  2206. 

Upon  a  judgment  recovered  for  a  mortgage  debt  when  issued  to  the  county 

where  the  mortgaged  property  is  situated.4i 

[Insert  in  Form  2200  at  the  *  :J  but  you  are  directed  not  to  levy 
this  execution  upon  the  following  mortgaged  real  property,  or 
any  part  thereof,  to  wit,  [briefly  describe  the  mortgaged  prop- 
erty,] which  property  is  more  fully  described  in  a  certain  mort- 
gage, dated  ,19  ,  and  given  by  [naming  mortgagor]  to 
[naming  mortgagee],  and  recorded  in  the  county  clerk's  [or,  regis- 
ter's office,  for  county,  in  book  of  mortgages  'So.  ,  p. 

Omission  does  not  vitiate  the  execu-  ment,  see  Delaplaine  v.  Hitchcock,  6 

tion.      Crane    v.    Cravitch,    3    Misc.  Hill,    14,    arising    under    the    corre- 

557,  23  N.  Y.  Supp.  320.  spending    provisions    of   the   Revised 

so  This     indorsement     is     required.  Statutes  { for   which   Code   Civ.   Pro., 

See  N.  Y.  Code  Civ.  Pro.,  §  1383,  for  §§   1432,    1433,   are  substitutes),  and 

requisites  thereof.  holding    that    a    purchaser    of    such 

40  Indorsement  required.     See  N.  Y.  mortgaged  property,  at  a  sheriff's  sale 

Code  Civ.  Pro.,  §  1277,  for  requisites  under  an  execution  without  such  in- 

thereof.  dorsement,  gets  no  title,  as  the  execu- 

*l  This     indorsement     is     required.  tion    as    to    such    property    is   void, 

See  N.  Y.  Code  Civ.  Pro.,  §  1433,  for  though  valid   in  other   respects,  and 

the    requisites    thereof.      As    to    the  the  court  said :     "  This  [indorsement! 

effect  of  an  omission  of  this  indorse-  was  designed  as  a  guide  to  the  sheriff 
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FORM  No.  2207. 
Against  a  sheriff42  (or  other  public  officer43)  and  sureties  upon  his  oOcial 

bond.44 

Unsert  in  Form  2200  at  the  *:]  out  of  the  property  of  the 
%&iA.  [naming  sheriff,  or  other  public  officer]  sheriff  [or  other 
public  officer'],  and  if  sufficient  property  of  the  said  sheriff  [or 
other  public  officer]  cannot  be  found,  then  collect  the  deficiency 
out  of  the  property  of  the  said  surety  [or,  sureties]. 

FORM  Wo.  2208. 

On  execution  issued  by  personal  representative  or  assignee  of  deceased  judg- 

ment-creditor.45 

[As  in  Form  2200,  but  after  the  signature  and  office  address 
of  the  attorney,  add  also  the  name  and  residence  of  the  personal 
representative  (or  assignee)   of  the  deceased  judgment-creditor. 

FORM  No.  2209. 
On  execution  against  executor  or  administrator,  heir  or  devisee,  etc.46 

[Insert  in  Form  2200,  at  the  * :]  out  of  the  personal  property 
of  M.  ]Sr.,  late  of  ,  in  the  county  of  ,  deceased,  in  the 

hands  or  under  the  control  of   [naming  judgment-debtors]   in 
your  county. 

[Or  where  execution  is  against  heirs,  devisees,  trustees,  etc., 
of  real  property,  say:]  out  of  the  estate,  interest  and  right  in  the 
within  described  real  property  of  said  M.  JST.  which  descended 
to  [or,  was  devised  to  —  or,  is  in  the  possession  of]  said  [judg- 
ment-debtor], in  your  county. 

and  a  protection  to  third  persons  who  "  a  receiver,  an  assignee  of  an  insolv- 

might    become    purchasers.     *     *     "  ent    debtor,    or    a    trustee    or    other 

The  omission  of  the  attorney  to  make  officer  appointed  by  a  court  or  a  judge, 

the  proper  indorsement  upon  the  exe-  is  a  public   officer  within  the  mean- 

cution   may  render   him   liable   to   a  ing "  of  the  rule, 

purchaser   who   has   lost   his   money,  44  Such  indorsements  are  required, 

but  it  cannot  create  a  power  to  sell  See  N.  Y.  Code  Civ.  Pro.,  §  1883,  for 

the  land."  requisites  thereof. 

42  To  be  directed  to  coroner,  or  to  a  45  Required  by  N.  Y.  Code  Civ.  Pro., 
person  specially  designated.  See  Code  §  1376,  which  seems  intended  to  se- 
Civ.  Pro.,  §§  173,   1362.  cure  the  personal  address  of  the  party 

43  By  id.,  §  1889  (and  the  sections  in  addition  to  the  business  address  of 
therein  referred  to),  this  indorsement  the  attorney. 

must  be  made  also  upon  such  an  exe-  The  omission  is  a  mere  irregularity, 

cution  when  issued  against  a  surro-      Deyo  v.  Borley,  18  N.  Y.  Supp.  300. 
(or  an  officer  acting  as   surro-  46  Code  Civ.  Pro.,  §  1825, 


gate),  or  a  county  treasurer,  or  other  47 Lichtenberg   v.   Herdtfelder,    103 

public   officer.     And   by   id.,    §    1890,      N.  Y.  302. 
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FORM  No.  2210. 
In  leplevin;  ioi  possession.48 

[Substitute  for  all  between  the  i,  at  the  beginning  of  Form 
2200,  and  the  If:] 

Execution  for  Possession  of  Chattel. 

Sheriff  of  county  of 
Deliver  possession  of  the  property  "vvithin  described,  and  col- 
lect the  value  as  within  stated,  with  interest,  of  any  which  can- 
not be  found  in  your  county,  together  with  $  damages,  with 
interest  from  the             day  of             ,  19     ,  with  your  fees. 

FORM  No.  2211. 
For  the  possession  of  real  property. 

{^Substitute  in  Form  2200,  for  all  between  the  t  and  § :] 

Execution  for  Possession  of  Real  Property. 
Sheriff  of  the  county  of 
Deliver  possession  of  the  within  described  real  property,  in 
your  county,  as  directed,  and  also  levy  — 

III.     LEVY  AND   INDEMNITY,   ETC. 

FORM  No.  2212. 
Bond  to  indemnify  the  sheriff  on  his  levying  ezecution.19 

'[For  penal  clause,  see  Volume  I,  pp.  32  and  33.] 

Wheeeas,  the  above-named  [name  of  principal^  did  obtain 
judgment  in  the  court  of  ,  against  Y.  Z.,  for  the 

sum    of  dollars,    whereupon    execution    has    been    issued, 

directed  and  delivered  to  the  said  [name  of  sheriff^,  as  such  sher- 
iff, commanding  him,  that  of  the  goods  and  chattels  of  the  said 
judgment-debtor,  Y.  Z.,  he  should  cause  to  be  made  the  suia 
aforesaid ; 

And  whereas,  certain  personal  property,  that  appears  to  belong- 
to  the  said  judgment-debtor,  against  whom  said  execution  has 
been  issued  as  aforesaid,  is  claimed  by  some  other  party  or 
parties ; 

*8  See  notes   to   Form   2190.     This  need  not  show  that  the  obligor  had 

Form  may  be  easily  modified  to  adapt  notice  of  an  action  against  him,  nor 

it  to  the  case  of  an  execution  in  favor  that  he  has  paid  the  judgment  recov- 

of  a  defendant  having  a  special  prop-  ered  against  him  for  levying.    Connor 

erty  in  the  chattel.     See  Form  2191.  v.    Reeves,    35    Hun,    507.      Compare 

49  This    is    the    usual   Form.      The  Preston  v.   Yates,   24   id.   534,   for  a 

obligation  is  absolute,  and  the  sheriff  clause  requiring  notice. 
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liow,  THEEFOEE,  the  Condition  of  the  above  obligation  is  such 
that  if  the  above  bounden  obligors  shall  well  and  truly  save,  keep, 
and  bear  harmless,  and  indemnify  the  said  [name  of  sheriff],  and 
all  and  every  person  and  persons  aiding  and  assisting  him  in  the 
premises,  of  and  from  all  harm,  let,  trouble,  damage,  liability, 
costs,  counsel  fees,  expenses,  suits,  actions,  judgments,  attach- 
ments, fines,  special  proceedings,  and  executions  that  shall  or 
may  at  any  time  arise,  come,  accrue  or  happen  to  be  brought 
against  him,  them  or  any  of  them,  for  or  by  reason  of  the  levy- 
ing, attaching,  and  making  sale  under  or  by  virtue  of  such  execu- 
tion of  all  or  any  personal  property  which  he  or  they  shall  or 
may  judge^"  to  belong  to  the  said  judgment-debtor,  or 'for  or  by 
reason  of  entering  any  shop,  store,  building,  or  other  premises, 
for  the  taking  of  any  such  personal  property,  or  for  or  by  reason 
of  the  defense  of  any  action  or  proceeding  which  may  be  so 
brought  against  him,  them  or  any  of  them,  then  this  obligation 
to  be  void,  else  to  remain  in  full  force  and  virtue. 

[Signatures  and  seals.] 
Signed,  sealed  and  delivered 

in  the  presence  of 
[Signatures   of   witnesses] . 

[Acknowledgment  as  in  Form  822,  p.  1176;  and  Affidavit  of 
sufficiency  as  in  Form  823,  p.  1176;  Approval,  if  required,  as 
in  Form  834,  p.  1176  of  this  volume.] 

FORM  No.  2213. 
Notice  to  sheriff  of  third  person's  claim  to  property  levied  on;  notice  thereof 
by  sheriff  to  execution  creditor;   subprenas  to  witnesses  before  sheriff's 
jury,  and  subpoena  ticket;  oath  to  jurors  and  witnesses;  and  inquisition. 

[Adapt  Forms  867-874,  substituting  "  execution  "  for  "  attach- 
ment."] 

FORM  No.  2214. 
Undertaking  to  indemnify  sheriff  for  not  relinquishing  levy.Bi 

[Title  of  court  and  cause.] 

Wheeeas,  the  above-named  [execution  creditor]  obtained  a 
judgment  in  the  court  of  against  the  above-named 

[debtor]   for  certain  damages  and  costs,  whereon  execution  has 
been  duly  issued,  directed  and  delivered  to  [naming  sheriff],  com- 

^oO'Donohue  v.  Simmons,  36  Hun,      The  property   should  be  retained  by 
331;  Clark  «J.  Woodruff,  83  N.  Y.  518.      the  officer.    Carter  i;.  Stevens,  8  N.  Y. 
51  jST.   Y.    Code    Civ.    Pro.,    §    1419.       Supp.  217. 
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manding  him  to  satisfy  said  judgment  out  of  the  personal  prop- 
erty of  the  said  ^naming  debtor'] ; 

And  whereas,  certain  personal  property  [may  briefly  identify 
if]  -which  [by  an  inquisition  duly  made]  appears  to  belong  to  the 
said  [debtor  —  and  has  been  levied  on  as  such]  is  claimed  by 
or  in  behalf  of  one  M.  IST.  [naming  the  third  person]  as  his 
property ; 

ISTow,  THEEEFGEE,  we,  [naming  at  least  two  sureties,  with  resi- 
dences,] hereby  jointly  and  severally^^  undertake,  pursuant  to  the 
statute,  that  we  will  indemnify  said  [naming  sheriff]  to  the 
amount  of  dollars    [not  less  than  twice  the  value  of  the 

property,  as  determined  by  the  jury,  amd  $250  in  addition 
thereto]  against  all  damages,  costs  and  expenses  in  an  action  to  be 
brought  against  him  by  any  person,  by  the  claimant,  his  assignee 
or  other  representative,  by  reason  of  the  levy  upon,  detention  or 
sale  of  any  of  the  aforesaid  property  by  virtue  of  the  execution.^^ 

[Date.]  [Signature.] 

[Achnowledgment,  and  Affidavit  of  sufflciency  as  in  Forms  822, 
etc.,  p.  1176  of  this  volume.] 

[Justification  according  to  N.  Y.  Code  Civ.  Pro.,  §  1419.] 

FORM  No.  2215. 

Notice  by  officer,  indemnified,  that  he  is  sued,  given  to  entitle  him  to  recover 
over  on  the  indemnity.^ 

[Title  of  court  and  action.] 

Please  take  notice,  that  an  action  against  the  undersigned  [or 
if  the  notice  is  to  be  signed  by  attorney,  against  M.  JST.],  sheriff 
of  [etc.,  or  other  official  addition],  to  recover  [here  indicate  the 

52  Id.,    §   811;    and   see   Volume    I,  against  property  is  granted  in  an  ac- 
pp.  448-476,  for  requisites  of  under-  tion  brought  in  one  of  those  courts, 
takings  in  general.  At    common    law    such    notice    is 

53  This  is  in  the  language  of  the  given  in  order  to  invite  the  obligor  in 
statute.  The  Form  of  indemnity  here-  to  defend,  and  if  he  does  not,  to  make 
tofore  commonly  useu  is  a  bond  con-  the  judgment  conclusive  against  him 
ditioned  as  in  the  preceding  Form.  in  favor  of  the  obligee,  when  the  latter 

54  By  N.  Y.  Code  Civ.  Pro.,  §  1427,  sues  on  the  obligation,  or  for  money 
this  notice  must  be  given  before  the  paid.  Compare  note  49,  p.  2168. 
trial,  or  at  least  ten  days  before  judg-  So,  too,  where  the  instrument  of 
ment  by  default  is  taken  therein;  indemnity  contains  an  express  pro- 
and  by  id.,  §  3347  (subd.  10),  this  vision  for  notice  and  permission  to 
provision  applies  only  to  a  case  where  defend,  a  failure  to  give  notice  and 
such  an  execution  is  issued  out  of  the  permit  the  defense  would  defeat  a. 
Supreme  Court,  the  City  Court  of  recovery  by  the  olficer  against  the 
New  York,  or  a  County  Court,  or  indemnitor.  See  Preston  v.  Yates,  24 
where     a     warrant     of     attaehinent  Hun,  534. 
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ohject  of  the  action,  for  instance,  thus:']  damages,  in  the  sum  of 
dollars,  by  reason  of  a  levy  alleged  to  have  been  made  by 
me  lor,  by  said  M.  N.j  upon  one  hundred  bales  of  cotton,  by 
virtue  of  the  execution  [or,  warrant  of  attachment]  issued  to  me 
[or,  to  saidM.  IST.]  on  your  behalf  [or,  on  behalf  of  said  A.  B.], 
mentioned  in  a  certain  undertaking  or  obligation  of  indemnity 
given  by  you  and  C.  D.  to  me  [or,  to  M.  N.],  dated  the 
day  of  ,  19     ,  has  been  commenced  in  the  court  for 

the  county  of  ,  by  [here  name  plaintiff,  and  if  there  are 

defendants  other  than  those  giving  the  notice,  name  all,  so  as 
to  give  a  complete  designation  of  the  action]  ;  and  that  O.  P., 
of  ,  is  the  attorney  for  the  plaintiffs  in  said  action,  and  the 

undersigned   [or,  Q.  E.,  of  ]   is  the  attorney  for  the  de- 

fendants therein;  and  [here  it  will  he  well  to  indicate  the  con- 
dition of  the  cause,  for  instance:  that  the  summons  and  com- 
plaint were  served  on  the  day  of  ,  19  ]  ;  and  the 
undersigned  claims  to  be  indemnified  by  you. 

[Date.]  [Signature  and  office  address.] 

To    [here  name  all  the  persons  upon   whom  notice  may  he 
served]  .^^ 

FORM  No.  2216. 
Order  staying  sherift  from  removing  property  or  releasing  levy.se 
[Title  of  court  and  action.] 

On  reading  and  filing  the  annexed  afiidavit  of  L.  A.,  verified 
,  19     ,  and  on  motion  of  T.  Z.,  attorney  for  defendant: 

Oedeeed,  that  S.   H.,  sheriff  of  the  county  of  ,  and 

his  deputies,  agents  and  servants,  be  stayed,  restrained  and  en- 
joined from  the  further  removal  of  malt  from  the  malt  house  of 
T.  Z.,  or  W.  X.,  as  assignee  of  said  Y.  Z.,  at  ,  in  , 

or  which  may  be  in  the  possession  of  W.  X.  as  such  assignee,  and 
also  from  the  further  delivery  if  the  same  to  the  plaintiff,  his 
[or,  its]  ofiicers,  agents,  servants  or  assigns.  And  it  is  also  fur- 
ther ordered,  that  the  said  sheriff  be  restrained  and  enjoined 
from  doing  any  act  which  shall  release  his  said  levy  and  lien  on 
said  malt,  made  under  and  by  virtue  of  the  execution  issued  and 
delivered  to  him  in  favor  of  the  plaintiff  herein,  on  ,  19     , 

on  the  judgment  in  the  above-entitled  action,  for  twenty  da_ys 
from  this  date,  or  until  the  sooner  order  of  this  court  in  the 
premises. 

[Date.]  [Signature.] 

58  See  Code   Civ.  Pro.,   §   1427,  for  56  From     Second     Nat.     Bank     of 

the  particular  persons  who  may  be  Oswego  v.  Dunn,  97  N.  Y.  149,  rev'g 
served.  29  Hun,  529. 
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FORM  No.  2217. 

Affidavit  of  sheriff  to  obtain  order  extending  time  to  return  conflicting  exe- 
cutions, and  enjoining  creditors  therein  meanwhile,  pending  motion  to 
determine  the  various  claims.B7 

[Title  of  court  and  cause.^ 

Judgment  ,19      ;  docketed  Albany  county,  same  day,  for 

$  and  interest.       Execution  ■  received  ,19     ,   ninu 

hours  and  five  minutes,  a.  m. 

[_Name  of~\  , 

Plaintiff's  attorney. 
[Here  followed  the  titles  of  32  other  causes,  with  similar  in- 
dications as  to  the  judgments  therein^] 

J.  W.  H.,  being  duly  svsrorn,  says: 

1.  I  am,  and  for  the  year  19       have  been,  the  sheriff  of 

county. 

2.  As  such,  I  have  received  executions  against  the  property 
of  the  defendant  or  defendants  in  above  actions  in  the  usual 
form  issued  out  of  the  courts,  purporting  to  be  docketed  in 
county  clerk's  ofiice,  for  the  amounts  for  vyhich  executions  were 
received  by  me,  as  such  sheriff,  at  the  times  and  were  issued 
by  the  attorneys  above  stated. 

3.  Upon  information  and  belief,  that  all  of  said  judgments, 
except  ISTo.  ,   were  recovered  in  actions,  the  judgment-rolls 
whereof  were  filed  in  county  clerk's  ofiice,  or  in  the 
county  court,  and  a  transcript  thereof  filed  in  said  clerk's  office. 

4.  Upon  information  and  belief  that  the  defendant,  the  F. 
Manufacturing  Company,  was  and  is  a  domestic  corporation  of 
this  State,  having  its  principal  place  of  business  in  said  city 
of 

5.  That  under  and  pursuant  to  said  executions,  I,  as  such 
sheriff  very  soon  after  the  receipt  thereof,  levied  upon  all  the 
personal  property  of  said  the  F.  Manufacturing  Company,  within 
said  county,  which  I  could  or  have  been  able  to  find,  have  sold  the 
same,  and  realized  on  such  sales  $ 

6.  That  all  the  personal  property  of  said  F.  Manufacturing 
Company  I  could  find  was  s'o  sold,  except  some  which  was  re- 
plevied of  and  from  me  by  the  vendors  thereof  to  said  company, 
as  I  am  informed  and  believe,  on  the  ground  that  such  property 

5T I   am  indebted   to   Nathaniel    C.  JUoak,  Esq.,  for  this  precedent. 
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had  been  recently  purchased  thereby  when  hopelessly  insolvent, 
with  an  mtent  not  to  pay  therefor,  but  to  subject  the  same  to 
levy  and  sale  for  the  benefit  of  some  of  its  favored  creditors  or 
alleged  creditors.  That  such  property  has  been  all  delivered  by 
the  coroner  to  the  plaintiffs  in  such  suits,  I  giving  notice  to  the 
attorneys  for  the  plaintiff's  in  above  suits,  and  allowing  them 
to  defend  said  suits  on  indemnifying  me,  but  they  declined  or 
neglected  so  to  do. 

7.  That  I  have  been  unable  to  find  or  to  levy  upon  any  per- 
sonal or  real  property  of  the  defendants,  T.  H.  F.  and  G.  D.  F., 
or  either  of  them. 

8.  That  the  personal  property  of  the  F.  Manufacturing  Com- 
pany, levied  upon,  consisted  of  a  large  number  of  articles,  among 
others,  of  small  parcels  of  leather,  cut  for  particular  sized  shoes, 
which  were  of  very  little  value  separately,  and  were  only  of  value 
when  sold  and  used  in  connection  with  the  other  parts  of  such 
shoes.  That  said  articles  of  personal  property  made  a  list  of 
seventy  printed  pages,  each  page  containing  some  thirty-five 
articles  or  parcels. 

9.  That  the  sales  of  personal  property  took  place  on  divers 
commencing  ,  19  ,  and  was  last  adjourned  to 
,19     ,  at  the  request  of  Mr.  B.,  attorney  for  the  plaintiffs 

in  several  of  above  actions. 

10.  That  I  have  advertised  all  the  real  estate  of  said  F.  Man- 
ufacturing Company  which  I  have  been  able  to  find  or  learn  of 
for  sale  on  the  day  of  ,  19     . 

11.  Upon  information  and  belief  that  such  real  estate 
is  largely  incumbered,  and  from  the  best  information  I  can 
obtain,  it  is  doubtful  whether  it  will  sell  for  much  beyond  the 
incumbrances. 

12.  That  on  the  day  of  ,  19  ,  I  was  served 
with  papers,  copies  whereof  are  hereto  attached,  marked  A.  and  B. 

13.  I  have  no  knowledge  or  information  other  than  from  said 
papers,  whether  Mr.  B.  has  or  had  any  authority  from  S.  F. 
to  give  me  such  directions,  and  I  am  informed  and  believe  it 
is  doubtful  whether  he  had  any  such  authority  unless  expressly 
conferred  by  her  upon  him,  and  I  have  no  knowledge  or  in- 
formation that  he  had  such  authority.®® 

SSAverill    v.    Williams,     4     Denio,       528,    529;    Sheridan   r.    Farnham,   21 
295;  Mandeville  v.  Reynolds,  68  N.  Y.       Wkly.  Dig.  470;   Lewis  v.  Woodruflf, 
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14.  I  am  informed  and  believe  that  should  I  comply  with 
such  directions  they  would  afford  me  no  justification  for  doing  so. 

15.  On  the  of  ,  19  ,  I  was  served  with  a  sum- 
mons, a  copy  wheieof  is  hereto  annexed,  marked  C  3. 

16.  I  am  informed  and  believe  that  the  plaintiffs  in  said  sum- 
mons, who  are  the  plaintiffs  in  the  executions  above  numbered 

and  ,  claim  and  insist  that  the  judgments  and  execu- 

tions in  the  actions  above,  numbered  and  some  of  the  others 

above  named,  were  fraudulently  obtained  for  the  purpose  of  giv- 
ing the  plaintiffs  in  said  last  named  judgments  and  executions 
a  preference  over  other  creditors  of  said  F.  Manufacturing  Com- 
pany, by  means  of  and  through  collusion  with,  and  conspiracy 
between,  said  plaintiffs  and  the  trustees  and  officers  of  said  F. 
Manufacturing  Company,  and  that  said  judgments  and  execu- 
tions, and  the  alleged  debts  or  demands  upon  which  they  are 
claimed  to  have  been  recovered,  were  fictitious,  fraudulent  and 
unfounded  in  fact,  and  as  against  the  other  execution-creditors 
against  said  F.  Manufacturing  Company,  were  fraudulent,  null 
and  void. 

17.  I  am  informed  and  believe  that  said  suit  in  Exhibit  "  C," 
attached,  was  brought  upon  the  theory  and  alleged  facts  last 
stated. 

18.  I  am  informed  and  believe  that  others  of  the  execution 
creditors  above  named  make  the  same  claims. 

19.  I  am  informed  and  believe  that  it  would  be  unwise,  unsafe 
and  improper  for  me  to  apply  any  of  the  moneys  collected  by 
me,  as  aforesaid,  or  hereafter  collected,  if  any,  out  of  real  estate 
upon  such  executions,  numbered  and  ,  or  any  of  them, 
or  upon  any  of  the  executions  above  stated,  except  pursuant  to  an 
order  of  this  court  made  after  notice  to  and  a  hearing  of  all 
parties  in  interest,  so  as  to  preclude  them  thereby,  or  that  pur- 
suant to  an  order  so  made,  I  be  allowed  to  pay  said  moneys  into 
coiirt,  either  of  which,  as  allowed,  I  am  ready,  willing  and 
anxious  to  do.*' 

15  How.  Pr.  539;   Heyman  v.  Berin-  aid    v.    Allen,    37    Wise.    108,    112; 

Rer,  1  Abb.  N.  C.  315;  cases  cited,  26  Stebbins  v.  Walker,  14  N.  J.  Law,  90; 

Eng.  Rep.  (Moak)  50;  Zapp  v.  Miller,  Parker  v.  Barker,  42  N.  H.  78,  90,  91, 

20  Wkly.  Dig.  321;  Gearon  v.  Bank,  92;    Nelson  v.   Kerr,   69  N.   Y.  224: 

50  N.  Y.  Super.  Ct.   (J.  &  S.)   204.  Smith  on  Sheriffs,  405,  et  seq.;  Acker 

69  Phillips  V.  Wheeler,  67  N.  Y.  104,  v.  Ledyard,  8  N.  Y.  62;   N.  Y.  Code 

6  Supm.  Ct.    (T.  &  C.)   306;  McDon-  Civ.  Pro.,  §  745. 
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20.  That  Mr.  B.,  attorney  for  the  plaintiffs  in  said  executions, 
claims  to  me  that  such  executions  are  valid;  and  the  moneys  real- 
ized by  me  as  such  sheriff  as  aforesaid,  and  to  be  so  realized, 
should  be  applied  thereon. 

21  I  cannot  now  determine  the  legal  expenses  and  percentages 
to  which  I  may  be  entitled,  as  they  will  depend  upon  how  much, 
if  any,  may  be  realized  for  real  estate,  the  expenses  of  adver- 
tising the  same  and  the  percentages  upon  which  executions  they 
may  be  ordered  to  be  paid,  as  they  are  for  different  amounts. 

22.  This  motion  will  be  noticed  for  a  regular  Special  Term 
at  as  early  a  day  as  it  can  be  to  enable  me  to  sell  the  real  estate 
and  serve  an  additional  alfidavit  as  to  the  amount  of  money 
which  may  be  finally  realized  by  me. 

23.  I  desire  an  order  extending  the  time  for  me  to  return  all 
of  the  above-mentioned  executions,  until  fifteen  days  after  the 
decision  of  such  motion  and  entry  of  order  thereon,  and  notice 
thereof,^"  so  that  I  may  not  be  liable  to  suits  or  proceedings  by 
the  plaintiffs  in  said  executions,  for  failure  to  return  said  execu- 
tions within  sixty  days  from  the  times  of  my  receipts  thereof. 

24.  I  desire  an  order  prohibiting  and  forbidding  the  plain- 
tiffs in  the  above  mentioned  executions  and  each  of  them,  until 

•  fifteen  days  after  the  decision  of  such  motion,  entry  of  order 
thereon  and  notice  thereof,  from  suing,  impleading,  prosecuting 
or  instituting  any  proceeding  against  me  by  reason  or  in  conse- 
quence of  said  executions,  or  either  of  them,  so  that  I  may  have 
reasonable  time  after  notice  or  knowledge  of  such  order  to  comply 
therewith. 

25.  ISTo  previous  application  has  been  made  for  this  order. 
[  Jurat. ^  [Signature.] 

FORM  No.  2218. 
Order  extending  time  to  sheriff  to  return  conflicting  executions,  and  enjoin- 
ing creditors  therein  meanwhile,  pending  motion  to  determine  the  various 
claims. 

At  a  Special  Term    [etc.;  see 
Form  820,  p.  1174]. 
[Title  of  action.] 

On  reading  and  filing  the  annexed  affidavit  and  the  executions 
therein  referred  to,  on  motion  of  IST.  C.  M.,  of  counsel  for  J. 
W.  H.,  as  sheriff  of  county,  it  is 

60  Parker  r.  Barker,  42  N.  H.  78. 
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Oedeeed,*^  1.  That  the  time  for  said  sheriff  to  return  all  of 
the  executions  above  mentioned  in  the  preceding  affidavit,  be 
enlarged  and  extended  until  fifteen  days  after  the  decision  of 
the  motion  to  be  made  pursuant  to  the  notice  following  this 
order,  entry  of  an  order  thereon,  and  notice  thereof. 

2.  That  the  plaintiffs  in  the  execution  above  mentioned  in 
the  preceding  affidavit,  and  each  of  them,  be  prohibited  and 
forbidden  until  fifteen  days  after  the  decision  of  such  motion, 
entry  of  order  thereon  and  notice  thereof,  from  suing,  impleading, 
prosecuting  or  instituting  any  proceedings  against  said  J.  W.  H., 
as  sheriff,  or  otherwise,  by  reason  or  in  consequence  of  said  execu- 
tions or  either  of  them. 

[Signature,  etc.] 
FORM  No.  2219. 

Notice  of  motion  underwritten. 

Take  notice,  that  upon  an  affidavit,  with  a  copy  whereof  you 
are  herewith  served,  the  executions  therein  mentioned,  the  judg- 
ment-rolls upon  which  the  same  were  issued,  and  upon  such 
papers  and  affidavits  as  shall  be  hereafter  served,  this  court  will 
be  moved,  on  behalf  of  J.  W.  H.,  as  sheriff  of  county, 

at  a  Special  Term  thereof,  to  be  held  at  the  [City  Hall],  in  the 
city  of  ,  on  the  last  of  ,  19     ,  at  the  open- 

ing of  the  court,  or  as  soon  thereafter  as  counsel  can  be  heard,  for 
an  order  directing  as  to  which,  if  any,  of  the  plaintiffs  in  the 
executions  before  mentioned,  the  said  sheriff,  after  deducting  his 
legal  expenses,  fees,  percentages  and  commissions,  shall  pay  the 
moneys  collected  by  him  upon  or  by  virtue  of  said  executions,  or 
any  of  them,  and  as  to  the  order  in  which  said  sheriff  shall  so 
make  payments  upon  said  executions,  or  any  of  them;  or  that 
said  sheriff  be  allowed  to  pay  the  moneys  so  collected  into  court, 
and  on  his  so  doing  discharging  him  from  further  liability  there- 
for or  by  reason  thereof.  And  that  said  sheriff  may  be  allowed, 
out  of  said  moneys,  his  costs  of  this  motion,  and  may  have  such 
further  and  other  rule,  order  or  relief  as  to  the  court  shall  seem 
meet  and  agreeable  to  equity. 

You  will  also  take  notice  of  an  order  this  day  duly  made, 
filed  and  entered  in  the  clerk's  office  of  county,  of  which 

the  foregoing  is  a  copy. 

[Date.']  [Signature  and  address  of], 

[Address  to  attorneys  for  Attorney  for 

the  various  plaintiffs.] 

61  42  N.  H.  89,  90;  10  How  Pr.  415;  Pro.,  §  775;  3  How.  Pr.  400;  2  Sandf. 
4  Wait's  Pr.   600;    N.  Y.   Code  Civ.       703. 
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IV.     PURCHASE  AISID  REDEMPTI0N.62 
FORM  No.  3220. 
Affidavit  by  purchaser  at  execution  sale  for  order  to  enjoin  waste. 
{Title  of  court.] 

In  the  Matter  of  the  Application 
of  A.  B.  for  an  Order  Enjoining 
Y.  Z.  from  Committing  Waste. 


[Venue.] 
A.  B.,  being  duly  sworn,  says: 

I.  That  on  the  day  of  ,  19  ,  at  ,  in  this 
court  [or,  in  the  court  of  —  or,  before  M.  IsT.,  a  justice  of 
the  peace  in  and  for  the  town  of  ],  the  deponent  [or,  one 
0.  P.]  recovered  a  judgment,  which  was  duly  given  by  said 
court  [or,  justice]  against  the  defendant  Y.  Z.  for  dollars, 
in  an  action  wherein  said                 was  plaintiff  and  said 

was  defendant. 

II.  That  thereafter  said  judgment  was  duly  docketed  in  the 
office  of  the  said  clerk  of  the  county  of  ,  and  execution 
against  the  property  of  said  judgment-debtor  was  issued  to  the 
sheriff  of  the  county  of  ,  whereby  he  was  required  to 
collect  said  sum,  with  interest  and  costs,  out  of  the  personal  or 
real  property  of  said  defendant  in  his  county. 

III.  That  S.  E.,  who  was  then  sheriff  of  said  county,  duly 
proceeded  under  said  execution,  and  by  virtue  thereof  duly  adver- 
tised and  sold  all  the  interest  which  the  said  defendant  had,  on 
the  day  of  ,  19  ,  in  the  following-described  real 
property:  [description  of  premises.] 

TV.  That  your  petitioner  then  and  there  became  the  purchaser 
of  the  same,  subject  to  the  right  of  redemption,  prescribed  by 
statute,  for  the  sum  of  dollars,  that  sum  being  thq  highest 

bid  therefor.  That  your  petitioner  paid  to  the  said  sheriff  the 
purchase-money  aforesaid,  together  with  his  fees,  amounting  in 
the  whole  to  the  sum  of  dollars    [or,  after  deducting  the 

amount  of  his  execution,  paid  the  residue  of  the  consideration  of 
said  purchase  to  the  said  sheriff],  who  thereupon  returned  said 

62  N.   Y.   Code   Civ.   Pro.,   §§    1442,  lOSl. 
137 
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execution  satisfied,  as  by  reference  to  the  annexed  certified  copy 
of  an  original  duplicate  certificate  of  the  said  sheriff,  and  which 
your  petitioner  caused  within  the  time  limited  by  law  to  be  filed 
in  the  ofiice  of  the  clerk  of  said  county,  reference  being  thereto 
had,  will  more  fully  appear. 

V.  That  the  aforesaid  T.  Z.,  who  was  previously  to  and  at  the 
time  of  said  sale,  and  who  henceforth  has  been  in  the  occupa- 
tion, use  and  enjoyment  of  the  said  premises  so  sold  to  your 
petitioner,  has  since  the  said  sale,  and  without  having  redeemed 
said  premises  or  paid  to  your  petitioner  the  principal  or  inter- 
est of  the  purchase-moneys  aforesaid,  or  any  part  thereof,  to  wit, 
on  or  about  the  day  of  [allege  waste  or  preparation 

to  commit;  see  Form  652,  p.  969  of  Vol.  /.] 

[Application  may  he  ex  iiarte;  and  if  so,  allege  as  on  page 
1172  of  this  volume.l 

[Jurat. ^  [Signature.] 

[Order  thereon.     Adapt  from  Forms  556,  and  557,  and  653.] 


FORM  No.  2221. 

AfSdavit  by  ledeeming  creditor  of  amount  due,  remaining  unpaid,  on  judg- 

ment.es 

[Title  of  court  and  caibse,  unless  the  affidavit  'he  indorsed  on  the 
assignment  or  transcript.] 

[Venue.] 

A.  B.,  being  duly  sworn,  says: 

I.  That  he  is  [the  agent  — •  or,  attorney  —  of  C.  D.]  the  O'wner 
and  holder  *  of  the  judgment  mentioned  in  the  foregoing  copy 
of  docket  of  judgment  [if  under  an  assignment,  allege  the  fad 
and  that  a  certified  copy  of  the  assignment  is  annexed]. 

II.  That  the  sum  remaining  unpaid  this  day  on  said  judg- 
ment is  dollars,  with  interest  to  the  day  of  , 
19     ,  amounting  in  all  to                dollars.^ 

[Jurat.]  [Signature.] 

63  N.  Y.  Code  Civ.  Pro.,  §  1464.  64  See  note  65  to  next  Form  ( below). 
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FORM  No.  2222. 
Affidavit  to  sum  lemaining  unpaid  on  moitgage.cs 

[As  in  last  Form  to  the  *,  continuing:']  of  a  mortgage  which  en- 
titles said  to  redeem  certain  premises  from  a  sale  under 
execution. 

II.  That  annexed  hereto  is  a  certified  copy  of  the  mortgage 
under  which  deponent  [or,  said  A.  B.]  claims  the  right  to  redeem, 
and  [a  certified  copy  of]  each  assignment  thereof  which  is  neces- 
sary to  establish  his  right  so  to  redeem. 

III.  That  the  simi  remaining  unpaid  on  said  mortgage,  and 
due  to  deponent  [or,  said  A.  B.]  this  day,  is  dollars,  over 
and  above  all  payments,  with  interest  from  the  day  of  , 
19     ,  amounting  together  to  the  sum  of           dollars. 

[Jurat.']  [Signature.] 

65  N.  Y.  Code  Civ.  Pro.,  §  1465.  said   mortgage   at   this   the   time   of 

An  allegation  that  "  this  deponent  claiming  said  right  to  redeem,"  held 

further  says  that,  as  near  as  he  can  a   sufficient  compliance  with  §    1465. 

estimate,  the  sum  of  $  ,  includ-  People  ex  rel.  Van  Buakirk  v.  Clark, 

ing  interest,  now  remains  unpaid  on  37  Hun,  201. 
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ARTICLE    II. 


ExECTiTioiir  AoAiifrsT  the  Peeson. 
FOEMS. 


2223.  Execution   against   the   person. 

222,4.  Indoisement  upon  an  execution 
against  the  person. 

2225.  Order  vacating  body  execution 
on  condition  of  stipulation 
not  to  sue,  or,  in  default 
thereof,  execution  to  stand 
amended  nunc  pro   tunc. 


2226.  Affidavit    to    obtain    discharge 

from   execution  against  the 
person. 

2227.  Order   discharging  from   execu- 

tion, a  debtor  who  has  been 
discharged  from  his  debts. 


FOEM  No.  2223. 
Execution  against  the  person.66 

[Commence  as  in  Form  2183,  hut  instead  of  the  words,  your 
county,  before  the  f,  may  substitute,  the  county  of  .Y^ 

[And  from  the  \\,  continue  as  follows:']  And  wliereas,  an 
execution  against  the  property  of  the  said  [naming  the  judgment- 
debtor]  has  been  duly  issued  to  the  county  of  [naming  county 


66  N.  y.  Code  Civ.  Pro.,  §§  1372, 
1487-1489;  the  time  within  which 
such  execution  must  be  issued,  is  not 
controlled  by  §  572,  unless  defendant 
is  in  custody  or  under  bail  by  virtue 
of  an  order  of  arrest.  People  ex  rel. 
Harris  v.  Gill,  85  App.  Div.  192,  83 
N.  Y.  Supp.  135;  Redner  v.  Jewett, 
72  Hun,  598,  25  N.  Y.  Supp.  273; 
People  V.  Gorman,  14  N.  Y.  Supp. 
547,  aflf'd,  129  N.  Y.  638;  Quigley  f. 
Baumann,  29  Misc.  515,  61  N.  Y. 
Supp.  966.  If  an  execution  against 
property  has  been  issued  within  five 
years  from  rendition  of  judgment, 
and  returned  unsatisfied,  a  body  exe- 
cution may  be  issued  after  the  lapse 
of  five  years,  without  application  to 
the  court  for  leave.  Quigley  v.  Bau- 
mann, supra.  'By  id.,  §  1490,  leave  of 
court  is  necessary  to  issue  this  execu- 
tion "  while  an  execution  against  his 
property  issued  in  the  same  action 
remains  unreturned." 

Where  one  defendant  only  is  liable 
to  be  taken  on  execution  against  the 
nersou,  such  execution  need  not  run 
in  form  against  all  the  defendants, 
and  by  indorsement  be  restricted  in 
its  execution  to  such  defendant;  but 
it  may  run  against  him  alone.  Whit- 
man V.  James,  10  Daly,  490,  14  Wkly. 


Dig.  214,  afl"d  (without  opinion),  in 
89  N.  Y.   635. 

Execution  against  the  person  may 
properly  issue  against  an  unsuccessful 
plaintiff  upon  a  judgment  in  an  ac- 
tion in  which  defendant  would  have 
been  liable  to  a  similar  process. 
Losau  V.  Smith,  109  App.  Div.  754, 
96  N.  Y.  Suop.  191;  Davids  v. 
Brooklyn  Heights  R.  Co.,  104  App. 
Div.  23,  93  N.  Y.  Supp.  285.  The 
fact  that  the  defendant's  liability 
rested  on  the  act  of  a  servant  does 
not  affect  the  remedy.  Ossman  v. 
Crowley,  101  App.  Div.  597,  92  N.  Y. 
Supp.  29.  Body  execution  allowed  in 
action  for  negligently  causing  death. 
People  ex  rel.  Harris  V.  Gill,  85  App. 
Div.  192,  83  N.  Y.  Supp.  135,  aff'd, 
176  N.  Y.  606. 

67  An  execution  against  the  person 
may  be  issued  to  any  county,  irre- 
spective of  that  where  judgment  is 
docketed.  Code  Civ.  Pro.,  §  1365; 
Segelke  v.  Finan,  22  Abb.  N.  C.  458, 
5  N.  Y.  Supp.  671.  It  is  not  neces- 
sary to  recite  that  the  judgment  has 
been  docketed  in  the  county  of  the 
"  debtor's  residence,  as  such  docketing 
(when  necessary),  may  be  presumed, 
and  is  not  required  by  id.,  §  1372. 
O'Shea  v.  Kohn,  38  Hun,  149. 
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of  his  residence,^^  if  he  he  a  resident  of  the  State,  and  adding: 
where  said  judgment-debtor  resides,®*]  and  has  been  returned 
[wholly — or,  partly]  unsatisfied  [of,  And  whereas,  said  — 
judgment-debtor — is  actually  confined,  without  having  been  ad- 
mitted to  the  liberties,  on  an  execution  against  his  person,  issued 
in  another  action  —  or,  on  an  order  of  arrest  herein]  : 

Theeeeoee  we  command  you,  that  you  arrest  the  said  \_judg- 
ment-dehtor'],  and  commit  him  to  the  jail  of  your  county  until  he 
pays  the  said  judgment,  or  is  discharged  according  to  law.,^" 
{Conclude  as  in  Form  No.  2183,  from  the  t+.] 

68  Required  by  N.  Y.  Code  Civ. 
Pro.,  §§  1372  and  1489,  "unless  the 
judgment-debtor  is  actually  confined 
without  having  been  admitted  to  the 
liberties  of  the  jail,  by  virtue  of  an 
execution  against  his  person,  issued 
in  another  action,  or  of  an  order  of 
arrest  or  a  surrenaer  by  his  bail,  in 
the  same  actiom,"  in  which  case  omit 
statement  as  to  execution  against 
property  and  substitute  the  clause  in- 
dicated in  the  Form.  A  body  execu- 
tion is  void  if  issued  against  a  resi- 
dent debtor  not  in  confinement  when 
no  execi)tion  against  the  property  has 
been  issued  to  the  county  of  his  resi- 
dence and  returned  unsatisfied.  See 
Am.  Surety  Co.  v.  Cosgrove,  40  Misc. 
262,  81  N.  y.  Supp..945;  Bergman  v. 
Noble,  19  Abb.  N.  C.  62,  45  Hun,  133. 

In  People  v.  Reillv.  "^o  How.  Pr. 
218,  it  was  held  that  a  body  execution 
reciting  that  an  execution  against 
property  was  issued  to  the  proper 
county  and  returned  unsatisfied  with- 
out indicating  what  county,  was  in- 
sufScient,  and  the  defect  was  so  sub- 
stantial that  its  validity  was  properly 
determined  upon  a  writ  of  habeas 
corpus,  and  the  defendant  was  dis- 
chaa-ged  on  condition  that  he  filed  a 
stipulation  not  to  sue  for  false  im- 
prisonment. But  in  People  ex  rel. 
Utley  V.  Seaton,  25  Hun,  305,  such 
an  execution  was  held  voidable 
merely,  and  that  as  the  defect  could 
be  cured  by  amendment  nunc  pro  tunc, 
the  proper  remedy  was  by  motion, 
and  not  by  writ  of  haheas  corpus. 

In  Walker  v.  Isaacs,  36  Hun,  233, 
suah  an  execution  recited  that  "  an 
execution  against  the  property  of  the 
judgment-debtor  has  been  duly  issued 
to  the  sheriil  of  the  county  where  the 
said  judgment-debtor  resides,  and  re- 
turned unsatisfied."  and  it  was  held, 
distinguishing       People       r.      Reilly 


(above),  that  it  was  not  void,  and 
the  defect,  if  any,  had  been  properly 
cured  by  order  of  court  amending 
nunc  pro  tunc. 

In  S.  S.  Richmond  Hill  v.  Seager, 
31  App.  Div.  288,  52  N.  Y.  Supp.  985, 
it  was  held  that,  since  there  was  no 
statute  requiring  that  the  execution 
shall  describe  the  prior  execution 
against  property,  an  error  in  recit- 
ing the  county  to  which  it  was  issued 
does  not  invalidate,  it  being  shown 
upon  the  motion  to  vacate,  that  the 
execution  against  property  was  in 
fact  issued  to  the  county  of  the  de- 
fendant's residence.  This  decision 
overlooks  section  1372,  which  requires 
that  the  issuance  and  return  of  a-n 
execution  against  property  (when 
necessary),  must  be  recited,  specify- 
ing the  county  to  which  issued. 

A  party,  however,  may  waive  the 
provision  requiring  return  of  execu- 
tion against  property  before  execu- 
tion against  the  person.  See  N.  Y. 
Guaranty  &  Ind.  Co.  v.  Roberts,  43 
N.  Y.  Super.  Ct.  551,  afT'd,  71  N.  Y. 
377. 

Where  the  execution  agaiwst  prop- 
erty lins  been  issued  and  returned  un- 
satisfied in  the  county  of  the  debtor's 
residence,  it  is  not  necessary  that  it 
should  be  so  issued  and  returned  in 
the  county  where  the  judgment  was 
recovered,  before  issuing  a  body  exe- 
cution.   6'Shea  V.  Kohn,  38  Hun,  149. 

89  An  execution  reciting  that  the 
execution  against  property  was  issued 
"  to  the  sheriff  of  the  proper  couirty. 
the  county  Of  Sullivan,  and  returned 
unsatisfied,"  is  defective  in  not  show- 
ing that  it  was  issued  to  the  county 
ot°  defendant's  residence.  Fisher  v. 
Young.  41  Misc.  552.  85  N.  Y.  Supp. 
115,  a«'d,  95  App.  Div.  619. 

70  The  execution  must  be  directed 
to  a  partif-nlar  county,  and  the  sh'-r- 
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FORM  No.  2224. 
Indorsement  upon  an  execution  against  the  person.71 

\_Titte  of  court  and  action.'] 

Execution  against  the  person  to  county. 

Sheriff  of  the  county  of  : 

Arrest  the  defendant  and  collect  $  [continuing  as  in 

Form  No.  2200,  from  $]. 

FORM  No.  2225. 

Order  vacating  body  execution  on  condition  of  stipulation  not  to  sue,  or,  in 

default  thereof,  execution  to  stand  amended  nunc  pro  tunc.T2 

[Title    (court   order)    and   recitals   according   to    the   case;  see 

Form  No.  820,  p.  1174.  J 

Oedeeed,  that  said  motion  be  and  hereby  is  granted  provided 
and  upon  condition  that  the  defendant  stipulates  not  to  sue  for 
the  arrest  or  for  any  imprisonment  on  or  by  virtue  of  said  execu- 
tion ;  and,  in  default  of  said  stipulation  being  made  and  delivered 
to  the  plaintiff's  attorney  within  five  days  after  service  of  a  copy  of 
this  order,  it  is  ordered,  that  said  execution  be  and  the  same 
hereby  is  amended  nunc  pro  tunc  as  of  the  date  when  the  same 
was  issued,  by  inserting  at  the  end  of  the  line  thereof  the 

v/ords  "  the  county  of  ,"  so  that  when  so  amended  the  said 

execution  will  recite  that  an  "  execution  against  the  property  of 
the  judgment-debtor  has  been  duly  issued  to  the  sheriff  of  the 
county  of  ,  the  county  where  the  said  judgment-debtor 

resides,  and  returned  unsatisfied;"  and  as  so  amended  that  the 
said  execution  stand. 

Enter:   [signature  of  judge  hy  initials  of  name  and  title.] 

iff  has  no  authority  to  go   into  an-  of   the  person   issuing  the   execution 

other    county   and   make    the    arrest.  must  be  indorsed  upon  it.     Code  Civ. 

Fisher   v.    Young,    41    Misc.    552,    85  Pro.,  §  1376;  Miller  v.  Woodhead,  52 

N".  Y.   Supp.  115,  aff'd,  95  App.  Div.  Hun,   127,  5  N.  Y.  Supp.  88,  17  Civ. 

619.     Of  course,  executions  may  issue  Pro.  Rep.   102. 

to  various  sheriffs  simultaneously,  or  72  Sustained   in    Walker    !'.    Isaacs, 

from  time  to  time,  until  the  defend-  36   Hun,   233,   235,   which   held   that 

ant  is  taken.  upon  vacating  a  body  execution   for 

The  execution  cannot  issue  against  irregularities    therein    that    may    be 

a  woman,   unless  an  order  of  arrest  cured  by  amendment,  the  court  has 

was  granted  in  the  action,  and  served.  power    to    require    the    defendant   to 

Code    Civ.    Pro.,    §    1488;    Allen    V.  stipulate  not  to  sue  for  false  impris- 

Becker,  84  N.  Y.  Supp.  1009.  onment,    as    a    condition    of    setting 

"1  After  death  of  judgment  creditor,  aside  the  execution,  and  to  grant,  in 

the  execution  against  the  person  may  the   alternative,   leave  to   amend  the 

be  issued  by  his  personal  representa-  execution  nunc  pro  tunc.     But  where 

tive,   or  -the   present  assignee   of  the  the   execution  is  void,  the  court  has 

judgment.     The  name   and  residence  no  such  power.  See  Scofield  v.  Kreiser, 
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FORM  No.  2226. 
Affidavit  to  obtain  discharge  from  execution  against  the  person.73 

[Title  of  court  and  cause.'] 
[Yenue.l 

Y.  Z.,  being  duly  sworn,  says: 

I.  That  he  resides  [and  at  the  time  of  the  application  here- 
inafter mentioned  resided]  at  ,  in  the  county  of  , 
in  this  State, 

II.  That  on  or  about  the  day  of  ,  19  ,  [the  above- 
named  plaintiff]  A.  B.,  of  ,  in  the  county  of  , 
recovered  judgment  for  dollars  against  deponent,  as  appears 
by  the  execution  hereinafter  referred  to,  for  [here  state  the  cause 
of  action  briefly].''* 

III.  [In  case  of  a  discharge  of  judgment  by  bauTcru-ptcy  that 
thereafter,  and  on  the  petition  of  ,  proceedings  in  bank- 
ruptcy were  duly  commenced,  and  an  adjudication  that  deponent 
was  a  bankrupt,  was  thereon  duly  had  in  the  United  States  Dis- 
trict Court  for  the  district  of  ,  and  thereupon  such 
proceedings  were  had  that  on  the  day  of  ,  19  ,  a 
discharge  in  bankruptcy  was  duly  made  and  granted  to  deponent 
by  Hon.  ,  judge  of  said  court ;  and  that  a  certificate  of  said 
discharge  is  hereto  annexed. 

[Or  in  case  of  a  discharge  from  imprisonment  under  State 
laiu,  thus:  That  after  said  date  this  deponent  duly  commenced 
proceedings  under  the  statute  commonly  known  under  art.  1  of 
tit.  1  of  chap,  xvii  of  the  Code  of  Civil  Procedure,  and  that  all 
his  debts  and  property,  and  other  matters  required  by  law,  were 

61  Hun,  368,  16  N.  Y.  Supp.  126,  21  not   authorized.     See   People   ex  rel. 

Civ.  Pro.  Eep.  294;   Mayer  v.  Roths-  Harris  v.  Gill,   85  App.  Div.   192,  83 

child,    59    How.    Pr.    510;    Chapin   v.  N.  Y.  Supp.  135,  aflf'd,  176  N.  Y.  C06. 

Foster,    101    N.   Y.    1.      In    Catlin   v.  This   in   substance    (supplying  the 

Adirondack,  22  Hun,  493,  it  was  held  allegation  of  a  copy  annexed,  and  of 

that   such   stipulation   should  not   be  the  filing  of  the  papers),  is  the  afS- 

required    where    a    suit    has    already  davit  on  which  the  order  was  granted 

been  brought  and  is  on  the  calendar  in  Pinckne^  v.  Hegeman,  53  N.  Y.  31. 

awaiting    trial.      See    Guilleaume    v.  Give  notice  of  the  motion,  although 

Eowe,   94   N.   Y.   268,    aff'g   63    How.  the     Supreme    Court    has    power    to 

Pr.  175,  for  an  instance  of  a  stipula-  vacate  the  execution  ex  parte.    Pinck- 

tion  held  void  because  obtained  under  ney  v.  Hegeman,  supra. 

duress  bv  the  statement  that  defend-  74  Unless    the    discharge    is    sought 

ant  "would  have   to   stay   in   jail   a  because    the    action    was   brought   or 

long  time  "  if  he  did  not  sign  it.  tried  on  a  theory  not  authorizing  a 

73  N.    Y.    Code    Civ.    Pro.,    §    2185.  body    execution;    in    which    case    the 

Habeas   corpus   will   lie   to   obtain   a  motion  should  be  based  on  the  judg- 

discharce  from  imprisonment  under  a  ment-roll,  or  copies  of  the  pleadings 

void   execution,    or   under   one   which  annexed, 
has  been  issued  in  a  ease  where  it  is 
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duly  set  forth  in  his  schedule ;  and  after  due  course  of  law  therein, 
and  on  the         day  of  ?  19     >  —  or,  the  county  court 

of  the  county  of  ,  duly  made  and  granted  to  deponent  a  full 

discharge  from  —  all  deponent's  debts  and  from  —  imprisonment, 
pursuant  to  the  provisions  of  said  statute  —  of  which  discharge  a 
copy  is  hereto  annexed  —  and  that  the  discharge  and  petition, 
schedules  and  other  papers  on  which  the  said  discharge  was 
granted,  were,  on  or  before  the  day  of  ,  19     ,  duly 

filed  and  recorded  in  the  office  of  the  clerk  of  tlje  county  of  , 

as  by  law  required.] 

[Or,  in  case  defendant  claims  that  no  hody  execution  could 
properly  issue:  That  annexed  hereto  are  copies  of  the  pleadings 
in  this  action,  from  which  it  appears  that  the  action  is  not  one 
in  which  an  execution  against  the  person  may  issue/® 

[Or,  in  case  defendant  claims  case  was  tried  on  a  particular 
theory:  That  this  action  was  tried  as  one  for  a  —  breach  of  war- 
ranty alone  —  and  no  evidence  of  fraud  or  deceit  was  introduced 
by  the  plaintiff,  nor  was  any  question  of  any  fraud  or  deceit  on 
defendant's  part  submitted  to  the  jury.]'^* 

[Or,  if  not  issued  to  proper  county:  That  defendant  has  been 
ever  since  said  judgment  was  rendered  a  resident  of 
county  in  this  State  —  a  county  to  which  the  property  execution 
ivas  not  issued  —  and  that  he  is  not  confined  under  any  man- 
date.]'' 

[Or,  if  defendant  is  entitled  to  a  supersedeas,  under  Code  Civ. 
Pro.,  §  572 :  That  defendant  was  on  the  day  of  j  19     > 

arrested  under  an  order  of  arrest  granted  in  this  action  by 
Mr.  Justice  J.  K.,  and  is  still  in  custody  —  or,  and  thereafter  gave 
an  undertaking  for  bail  which  is  still  in  f iill  force ;  that  the  execu- 
tion herein  has  not  been  issued  within  three  months  after  entry 
of  final  judgment  in  this  action.''^ 

IV.  That  thereafter,  and  on  or  about  the  day  of  , 

19  ,  an  execution  against  the  person  of  the  deponent  was  issued 
:n  the  above-mentioned  action  to  the  sheriff  of  said  county,  and 
on  or  about  the  day  of  ,  19     ,  said  sheriff  seized 

the  body  of  this  deponent  thereunder.'^ 

75  Such  an  objection  may  be  raised  78  See  Hav.  Sugar  Ref.  Co.  v.  Taus- 
by  habeas  corpus.  People  v.  Gill,  85  sig,  44  Hun,  475,  19  Abb.  N.  C.  57, 
App.  Div.  192,  83  N.  Y.  Supp.  135.  12  Civ.  Pro.  Rep.  247 ;  Sweet  v.  Nor- 

76  The  defendant  upon  this  motion  ris,  45  Hun,  595,  19  Abb.  N.  C.  150, 
has  a  right  to  show  the  theory  upon  12  Civ.  Pro.  Rep.  175;  aff'd,  110  N.  Y. 
which  the  action  was  tried  and  de-  nfiS :  and  cases  cited  in  note  66  to 
cided.      Booth    v.   Englert,    105    App.  Form  2223. 

Div.  85,  94  N.  Y.  Supp.  700.  79  The  sheriff  has  no  power  to  ar- 

77  Code  Civ.  Pro.,  §  1489.  rest  the  defendant  outside  of  his  own 
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'-^"•J j^*  thereupon  this  deponent  exhibited  to  the  said  sheriff 
a  certified  copy  of  his  said  discharge,  but  said  sheriff  refused  to 
recognize  it,  and  took  this  deponent  into  custody  under  said 
execution,  and  he  is  now  confined  within  the  limits  — or  is  now 
out  on  bail.]*" 

Uurat.-]  iSignature.] 

FORM  No.  2227. 
Order  discharging  from  execution  a  debtor  who  has  been  discharged  from  his 
•  debts.8i 

[Title    {court  order^^)    and  recitals  according  to  the  case;  see 
Form  No.  820,  p.  1174.J 

It  appearing  by  the  affidavit  of  the  defendant  Y.  Z.,  dated  the 
day  of  _,  19     ,  that  on  or  about  the  day  of 

,19     ,   a  judgment  was  obtained  against  him  in  the 
above  cause;  that  since  that  time  he  has  obtained  a  discharge 
[briefly  describing  it'\,  duly  granted  or  made  by  the  Hon. 
on  or  about  the  day  of  ,  19     ,  as  appears  by  a  certified 

copy  of  the  said  discharge  annexed;  and  it  further  appearing 
that,  on  or  about  the  day  of  ,  19     ,   an  execution 

against  him  was  issued  to  the  sheriff  of  the  county  of  , 

upon  said  judgment,  and  that  on  the  day  of  ,  19     , 

the  said  Y.  Z.  was  taken  into  custody  under  said  execution  by 
said  sheriff,  and  is  still  so  held  [or,  confined  within  the  limits], 
although  said  discharge  was  presented  to  him;  ISTow,  on  motion 
of  Q.  K.,  of  counsel  for  defendant  Y.  Z. : 

Okdeeed  [that  the  execution  against  the  person  of  said  Y.  Z. 
be  and  the  same  is  set  aside,  and  all  proceedings  thereunder  be 
and  are  hereby  enjoined  ;^^  and]  that  the  said  Y.  Z.  be  discharged 
from  the  custody  of  the  sheriii  and  from  the  limits;  and  that  all 
proceedings  taken  by  the  sheriff  be  vacated,  and  the  bond  given  by 
said  Y.  Z.  and  his  sureties  be  canceled.  This  order  to  be  withoui; 
prejudice  to  the  plaintiff  in  said  action,  taking  all  proper  proceed- 
ings upon  the  said  judgment;  and  the  affidavit  used  on  this 
motion  to  be  filed  and  this  order  entered  in  the  county  where  the 
venue  of  said  action  is. 

Enter :  [signature  of  judge  hy  initials  of  name  and  official  title.'\ 

county.     Fisher   v.   Young,   41   Misc.  court  where  the  judgment  was   ren- 

552,  85  N.  Y.  Supp.  115,  aff'd,  95  App.  dered   under   which   he   was   arrested 

Div.  CI 9.  and    imprisoned,    or    of    the    County 

80  Defendant   is   entitled   to   a   dis-  Court  of  the  county.     See  Hayes  r. 
charge  even  though  he  has  given  bail.  Bowe.  65  How.  Pr.  347. 

Hav.  Sujar  Ref.  Co.  v.  Taussig,  supra.  83  This    clause    is   not    appropriate 

81  Sustained   in   Pinokney  v.  Hege-  unless  the  execution,  or  its  issue,  is 
man.  53  IS".  Y.  31.  impeached. 

82  This   must   be   an    order   of   the 
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AETICLE  III. 

Enfoecing  Judgment  foe  Specific  Eelief  by  Judicial  Sale 

oe  otheewise. 


EORMS. 


I.   Judicial  sale. 


2228. 

2229. 
2230. 
2231. 
2232. 
2233. 

2234. 
2235. 
2236- 

2239. 
2240. 
2241- 

2247. 


2248. 

2249. 
2250. 

2251. 
2252. 
2253. 
2254, 


Notice  of  sale  of  real  property 
under  a  judgment. 

Admission  of  service  of  same. 

Affidavit  on  motion  to  stay  sale. 

Notice  of  motion  thereon. 

Order  thereon. 

Notice  of  adjournment,  or  coun- 
termand, etc.,  for  service. 

Affidavit  of  publication. 

Terms  of  sale. 

-2238.  Statements  suitable  to  in- 
sert in  foregoing  Form. 

Memorandum  of  sale. 

Referee's  report  of  sale. 
■2246.  Statements  suitable  to  in- 
sert in  foregoing  Form. 

Eeceipt  from  plaintiff's  attorney 
to  referee  for  costs,  and 
amount  paid  on  mortgage. 

Kxeeptions  to  report  of  referee 
of  sale. 

Notice  of  hearing  of  exceptions. 

Order  confirming  sale,  and  di- 
recting  deficiency   judgment. 

Affidavit  to  move  to  open  sale. 

Notice  of  motion  thereon. 

Order  thereon. 

2255.  Statements  suitable  to  in- 
sert or  substitute  in  forego- 
ing Form. 


2256. 
2257. 


2258. 
2259. 
2260. 


2261. 

2262. 

2263. 
2264. 
II 


Bond  required  as  condition  of 
ordering  resale. 

Affidavit  on  the  part  of  pur- 
chaser to  move  to  be  dis- 
charged. 

Order  discharging  purchaser. 

—  denying'  purchaser's   motion. 

Order  directing  resale,  on  pur- 
chaser's default,  and  provid- 
ing for  payment  by  him  of 
deficiency,  expenses,  etc. 

Order  fixing  amount  of  de- 
ficiency on  resale,  for  vphich 
original  purchaser  is  liable. 

Affidavit  to  move  to  compel 
purchaser  to  complete  his 
purchase. 

Order  compelling  purchaser  to 
complete. 

Order  awarding  possession. 


Specific  enfokcement  by  deliv- 

EEY,  ETC. 

2265.  Order  that  clerk  deliver  a  con- 
veyance, etc.,  deposited  in 
court. 

2266. sheriff     convey     property, 

etc. 

2267.  Motion  for  receiver  after  judg- 
ment. 


I.     JUDICIAL  SALE  .84 


FORM  No.  2228. 
Notice  of  sale  of  real  property  under  a  jiidgment.85 

[Title  of  court  and  action.] 

By  virtue  of  a  judgment  [of  foreclosure  and  sale  —  or,  of 
partition  and  sale]  duly  made  and  entered  in  the  office  of  the  clerk 
of  the  county  of  ,  in  the  above-entitled  action,  bearing  date 

84  For  proceedings  as  to  surplus,  Potter,  35  Minn.  449.  What  is  a 
see  ante,  p.  1999,  etc.  "newspaper,"  see  Volume  I,  pp.  355- 

85  As  to  publication,  see  Volume  I,  357.  As  to  amending,  Valentine  v. 
p.  341.  N.  y.  Code  Civ.  Pro.,  §  1678;  McCue,  26  Hun,  456.  If  the  property 
and  Bechstein  v.  Sehultz,  19  Abb.  is  not  in  a  city  in  which  a  paper  is 
N.  C.   168,  45  Hun,  191;   Sanborn  v.  published  at  least,  weekly,  post  and 
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*^^  ^  ^'Y  °i  '  ^^     '  ^^f  modified,  add:  and  in  pur- 

suance of  a  further  order  duly  made  by  said  court  on  the  foot  o^^ 
said  judgment  and  entered  in  said  clerk's  office  on  the  day 

^f  ,    19     ,    modifying    said    judgment    or    decree  — o;- 

thus:  and  an  order  of  resale,  duly  made  bv  said  court  and 
entered  m  said  clerk's  oiEce  on  the  day  of  19     1 

I,  the  undersigned,  the  referee  in  said  judgment  named  [if  as  is 
sometimes  the  case,  executors  or  trustees  are  directed  to  join  add- 
and  we,  the  undersigned  E.  X.  and  T.  E,  trustees  and  plaintiffs 
m  said  action],  will  sell  at  public  auction  on  ,  the 

day  of  ,  19     ,  at  twelve  o'clock  noon'*«  of  that'day  {here 

riame  salesroom  or  particular  place  of  saleF'  for  instance'],  at  the 
front  door_  of  ^e  Westchester  county  court  house,  situate  in 
White  riams,  Westchester  county,  ISTew  York  [by  ^r.  IS'.,  auc- 
tioneer] the  premises  directed  by  said  judgment  to  be'  sold  and 
therein  described  as  follows :  {here  insert  full  description,  which 
will  he  governed  hy  the  judgmenf]^ 

[-^«^^-J  {Signature  o/],  Eeferee. 

[Name  and  office  address  of], 

Plaintiff's  attorney. 
[In  the  County  of  New  YorJc,^^  insert:] 

The  following  is  a  diagram  of  the  property  to  be  sold  as  above 
described : 

[Diagram.] 

The  approximate  amount  of  the  lien  or  charge,  to  satisfy  which 
the  above  described  property  is  to  be  sold,  is  $  "  ,  with 

interest  thereon  from  ,   19     ,  together  with  costs,  dis- 

bursements   and    allowances   amounting   to    $  ,   together 

with  the  expenses  of  the  sale.     The  approximate  amount  of  "taxes, 

advertise  as  in  case  of  a  sale  of  real  of  sale  in  New  York,  Kings  and  Erie 

property  on   execution.      N.   Y.    Code  counties. 

Civ.   Pro.,   §§    1434,    1435,    1678,   and  ST  The  place  of  sale  in  New  York, 

Volume  I,  p.  352,  note,  and  353,  note.  Kings  and  Erie  counties  is  prescribed 

Personal  property  may  be  concisely  by   Gen.   Rule   No.    02. 

described    as   thus :    all   the    personal  8S  Error    or    omission    as    to    real 

property,  assets  and  effects  belonging  estate    is    amendable.      Woodhull    v. 

to  the  late  firm  of  E.  &  W.,  or  to  the  Little,  102  N.  Y.  165. 
representatives  of  said  firm    (except-  89 Required  by  Special  Term  Rule 

ing   the    bills    receivable),    including  No.  XV.     An  unintentional  error  in 

the     chattels,     fixtures,     machinery,  the  diagram,  or  in  the  amount  of  the 

horses,  wagons  and  stock  of  said  firm  liens,   will   not   afl'ect   the   sale.     Id. 

and    the   good   will    of    its    business.  And   a  mistake  caused   by   the   pur- 

This  -description  was  held  sufficiently  chaser's    reliance    upon    the    diagram 

explicit  in  Winter  v.  Eckert,  93  N.  Y.  will  not  justify  the  court  in  relieving 

367.  the  purchaser  from  his  bid.     Francis 

86  See  Gen.  Rule  No.  62,  as  to  time  r.  Watkins,  72  App.  Div.  15,  76  N.  Y. 

Supp.  106. 


2188 

assessments  and  othei'  liens,  which  are  to  be  allowed  to  the  pur- 
chaser out  of  the  piirchase  money,  or  paid  by  the  referee,  is 
$  ,  with  interest.'" 

Dated  ,  19     .  [Signature], 

'Referee. 
[Notice  of  adjournment  ivill  he  by  adding:']   The  sale  of  the 
above-described  property  is  hereby  adjourned  until  ,  the 

day  of  ,  19     ,  at  the  same  hour  and  place. ^^ 

[Date,  signatures,  and  address,  as  ahove.']^^ 

FORM  Ko.  2229. 
Admission  of  service  of  notice  of  sale.93 

[Paste  here  a  copy  of  the  advertisement, 

with  title  of  court  and  action.] 

Due  and  timely  service  of  a  copy  of  the  foregoing  notice  of  sale 
in  this  action  is  admitted  this  day  of  ,  19     . 

[Date.]  [Signature  of], 

Attorney  for 
FORM  No.  2230. 
AfSdavit  on  motion  to  stay  sale.94 

[Title  of  court  and  action.] 

[Venue.] 

A.  B.,  being  duly  sworn,  says : 

I.  That  he  is  the  above-named  [defendant]  in  this  action  [or 
state  relation  to  the  cause]. 

II.  That  this  action  was  brought  to  foreclose  a  certain  mort- 
gage; that  there'ifter  a  judgment  of  foreclosure  and  sale  herein 
was  entered  in  the  oiSce  of  the  clerk  of  county  on  the 
day  of              ,  19     . 

90  These  clauses   would  not  be  ap-  peared  may  have  no  absolute  right  to 

propriate  in  partition.  service  upon  their  attorneys,  of  a  no- 

81  The  referee  has  power  to  adjourn  tice  of  sale   ( Collins  v.  MeArthur.  32 

the  sale.  Misc.    538,    67    N.    Y.    Supp.    460;    8 

The  adjournment  should  be  adver-  Anno.   Cas.   357),   it  is  the   uniform 

tised    (Code  Civ.   Pro.,   §    1678),  but  practice  to  serve  such  notice  (Eidlitz 

failure  so  to  do  is  a  mere  irregularity,  v.    Doctor,   24   Misc.    209,    53   N.   Y. 

which  only  an  interested  party  may  Supp.   525 ) ,   and   an   omission   so   to 

invoke.      Bechstein    t.    Schultz,     120  do  is  ground  for  ordering  a  resale  if 

N.  Y.  168.  a  party  swears  that  he  did  not  know 

92  No   allowance   can   be   made   for  of  the  time  of  sale  (Eidlitz  «.  Doctor, 
advertising   in   excess  of  the   statute  supra). 

requirement,    in    the    absence    of    an  94  At  least  two  days  notice  is  neces- 

agreement    of    the    parties    therefor.  sary  upon  motion  to  stay  sale  under 

Foren   v.   Straus,   65   App.   Div.   460,  judgment  in  partition  or  foreclosure. 

73  N.  Y.  Supp.  64.  Asinari   v.  Volkening,   2  Abb.  N.   C. 

93  While  the  parties  who  have  ap-  454;   N.   Y.  Gen.  Rule  No.  67. 
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III.  That  by  said  judgment  B.  C,  Esq.,  was  appointed  referee 
to  sell  the  premises  therein  decreed  to  be  sold,  according  to  law 
and  the  practice  of  this  court,  and  that  in  pursuance  thereof  the 
said  referee  has  duly  advertised  the  said  premises  to  be  sold  at 
auction  at  the  in  the  town  [city]  of  on  the 

day  of  ,  19     . 

rJ'^'j'^^^*    ^^^'^^^    3^'^'^'^^^    won    whicTi    a   stay    is    desired]. 
[If  order  to  show  cause  is  ashed,  state  as  on  p.  ilT2.J 

U^i-af]  [Signature.] 

FORM  No.  2231.  ^  "^ 

Notice  of  motion  to  stay  sale. 
[Move  the  court,  or  a  judge  —  see  Forms  Nos.  815  and  818 
— for  an  ori^er]  staying  the  sale  of  the  premises  decreed  to  be  sold 
herein  until  the  day  of  ,19       [or,  for        days],  and' 

for  such  other  [etc.]. 

FORM  No.  2332. 
Order  staying  sale. 

[Name  of]  Court  [or  if  a  court  order']  At  a  Special  Term  [etc., 

as  in  Form  820,  p.  1174]. 
[Title  of  action.] 

On  reading  and  filing  the  annexed  affidavit  of  A.  B.,  and  it 
satisfactorily  appearing  to  me   [by  the  affidavit  of  here- 

unto annexed]  that  [more  than]  tviro  days^  notice  of  this  motion 
was  duly  served  upon  ,  Esq.,  the  plaintiff's  attorney ;  Now, 

after  hearing  T.  Z.,  Esq.,  of  counsel  for  ,  and  A.  T.,  Esq., 

of  counsel  for  [or,  no  one  appearing],  in  opposition: 

Oedeeed,  that  the  sale  of  the  premises  adjudged  to  be  sold  at 
public  auction  in  this  action  be  and  the  same  hereby  is  stayed 
until  [or,  for  days],  and  that  a  copy  of  this  order 

be  duly  served  forthwith  upon  ,  Esq.,  the  referee   [or, 

sheriff]  appointed  herein  to  conduct  said  sale. 

[Authentication  as  in  Form  No.  8 18.  J 

FORM  No.  3233. 
Notice  of  adjournmentss  or  countermand,  etc.,  for  service. 

[Paste  here  a  copy  of  the  new  advertisement.] 

Gentlemen : 

The  sale  above  noticed  was  adjourned  to  the         day  of 
19     ,  as  above  stated  [or  if  countermanded:  The  notice  of  sale 

ssPier  V.  Storm,  37  Wis.  247;  Schultz,  19  Abb.  N.  C.  168,  45  Hun, 
Ackley  v.  Parmenter,  98  N.  Y.  425.  191 ;  Sanborn  v.  Potter,  35  Minn.  449, 
As   to   publication,   see   Bechstein   v.      29  N.  W.  Eep.  64. 
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for  —  naming  original  day  —  was  countermanded,  and  property 
readvertised  as  stated  in  the  above  notice] . 

[Date,  signature,  and  addresses,  as  on  p.  1171. J 

[Admission,  as  in  Form  No.  2229.J 

FORM  No.  2234. 
Affidavit  of  publication.96 
[Here  paste  on  a  copy  of  the  advertisement, 

with  title  of  court  and  action,'\ 
[Venue.] 
M.  N.,  being  duly  sworn,  says 

That  he  is  the  printer  [or,  the  publisher  —  or,  the  foreman 
—  or,  the  principal  clerk  —  or,  the  only  clerk  of  the  printer  — 
or,  of  the  publisher]   of  the  ,  a  newspaper  published  at 

,  in  this  State-;  that  the  advertisement  hereto  annexed  has 
been  regularly  published  in  the  said  newspaper  twice  a  week  for 
three  weeks  successively,  commencing  on  the  day  of  , 

19      [and  also  on  day  of  sale  —  viz.,  on  the  days  of 

and  days  of  ].^ 

[Jurat.]  [Signature.] 

FORM  No.  2235. 
Terms  of  sale.98 

[Paste  here  a  copy  of  the  advertisement, 
with  title  of  court  and  action.] 

The  premises^®  described  in  the  annexed  advertisement  of  sale 
will  be  sold  under  the  direction  of  R.  F.  [referee],  upon  the 
following  terms: 

86  See  Vel.  I,  p.  361,  etc.;  and  note  County   of   Erie,    57   App.   Div.   443, 

93  to  Form  2228.  67  N.  Y.  Supp.  996;  aff'd,  173  N.  Y. 

STSee,    also,    Form    215,    p.     365,  591. 
Vol.  I,  and  notes  thereto.  Properly  these  terms  ought  to  be  in 

B8  Terms  of  sale  should  be  prepared  the  judgment  which  directs  the  sale 

with   care,   not   only  to  describe   the  of  property.      If  any  serious  question 

premises,  but  to  state  also  any  incum-  arises  between  the  referee  and  the  at- 

brances,  restrictions  or  servitudes  to  torneys  as  to  what  qualifications  of 

which  the  premises  are  liable.     This  that  kind  are  necessary  or  proper,  the 

is  required  by  the  Code  (§  1678)  and,  referee  may  apply  for  the  instructions 

if  not  done,  the  sale  may  be  upset,  of  the  court.     An  oral  statement  of  a 

upon    application    of    the    purchaser.  reservation,  made  at  the  sale  in  the 

See   Conlen  v.   Eizer,    109  App.   Div.  hearing  of  the  purchaser,  is  binding 

537,    96   N.   Y.    Supp.    566;    Hein  v.  upon  him.     Banta   v.   Merchants,  45 

Sehwoerer,  115  App.  Div.  295.  App.  Div.   141,  61  N.  Y.  Supp.  218, 

If  the  judgment  and  terms  of  sale  afi^'d  173  N.  Y.  292.    But  to  avoid  an 

describe  the  property  as  sold  subject  unfortunate  question  of  fact  as  to  the 

to  a  specified  lien,  the  purchaser  will  making  or  the  terms  of  such  an  oral 

not  be  allowed  to  question  the  validity  announcement,     the     conditions     ^.nd 

of   the   lien.     Even   though   his   deed  reservations   should   all  be  expressed 

does    not    refer    to    it.      Welehe    v.  in  the  written  terms  of  sale. 
Schoenberg,   45   Misc.    126,   91   N.   Y.  99  If  a  less  estate  than  the  fee  is 

Supp.  880,  and  cases  cited;  Cottle  v. 
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1st.  Ten  per  cent,  of  the  purchase-money  of  said  premises  is 
required  to  be  paid  to  the  said  [referee],  at  the  time  and  place  of 
sale,  for  which  his  receipt  will  be  given.  [As  to  mortqaqe,  see 
Form  No.  2236  (below).] 

2d.  The  residue  of  said  purchase-m^oney  is  required  to  be  paid 
to  the  said  [referee]  at  his  office,  ISTo.        \  street,  in  the 

[city  of  New  York],  on  the^  day  of  ,  19     ,  [at 

o'clock,  .,]   when  the  said  referee's  deed  will  be  ready  for 

delivery. 

3d.  The  said  [referee]  is  not  required  to  send  any  notice  to 
the  purchaser;  and  if  the  purchaser  does  not  call  at  the  time  and 
place  above  specified  to  receive  his  deed,  he  will  be  charged  with 
interest  thereafter  on  the  whole  amount  of  his  purchase,  unless 
the  said  referee  shall  deem  it  proper  to  extend  the  time  for  the 
cojnpletion  of  said  purchase.^ 

4th.  All  taxes,  assessments  and  water  rates,^  duly  confirmed 
and  payable,  which  at  the  time  of  sale  are  liens  or  incumbrances 
upon  said  premises*  [and  moneys  necessary  to  redeem  the  prop- 
erty sold  from  any  sales  for  unpaid  taxes,  assessments  or  water 
rates,  which  have  not  then  apparently  become  absolute^],  will  be 
allowed  by  the  said  referee  out  of  the  purchase-money,  provided 
the-  purchaser  shall,  previous  to  the  delivery  of  the  deed,  pro- 
duce to  the  said  referee  proof  of  such  liens  [and  redemptions], 
and  duplicate  receipts  for  the  payment  thereof.® 

5th.  The  purchaser  of  said  premises,  or  any  portion  thereof, 
will  be  required,  at  the  time  and  place  of  sale,  sign  a  memorandum 

directed  by  the  judgment  to  be  sold,  vras  the  penalty  provided  in  case  he 

designate   it  accordingly  here,  if  not  eventually  completed  his  purchase  at 

so  expressed  in  the  notice.  a  later  date  than  that  specified  in  the 

1  Usually  thirty  days.  The  referee  terms  of  sale.  Cliase  v.  Chase,  15 
may,  for  cause  shown,  subsequently  Abb.  N.  C.  91;  aff'd  without  opinion 
adjourn  the  time  for  completion  of  at  General  Term.  Compare  Chan- 
the  purchase.  Moir  v.  Flood,  66  App.  cellor  v.  Gummed,  25  Am.  L.  Reg. 
Piv.  544,  73  N.  Y.  Supp.  364.    As  to  (N.  S.)    147. 

whether  interest  is  chargeable  on  the  3  This   clause  ought  to  follow   the 

unpaid    purchase    money,    see    Grab-  directions  of  the  judgment  if  that  di- 

felder  v.  Tallman,   36  Misc.   247,   73  rects  differently  as  to  incumbrances. 

N.  y.  Supp.  282.  *  This  means  the  time  of  the  auc- 

2  Under  "such  terms  a  purchaser  tion  sale,  not  the  passing  of  the  title, 
who  wholly  failed  to  complete  his  Ainslie  v.  Hicks,  13  App.  Div.  388, 
purchase,  so  that  a  resale  became  43  N.  Y.  Supp.  47;  aff'd,  153  N.  Y. 
necessary,  was  held  liable  for  the  en-  643. 

tire  deficiency  on  the  resale,  to,  the  bN.  Y.  Code  Civ.  Pro.,  §  1676. 

payment  of  which  the  referee  might  e  As  to  the  referee  s  duty,  see  Hotch- 

nnply   his    deposit;    and    not    merely  kiss  v.   Clifton  Air  Cure,  2  Abb.   Ct. 

liable  for  interest  on  his  bid,  as  that  App.  Dec.  406;  People  ex  rel.  Day  v. 
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of  his  purchase,  and  pay,  in  addition  to  the  purchase-money,  the 
auctioneer's''  fee  of  dollars  for  each  parcel  separately 

sokP  [and  in  the  counties  of  New  York  and  Kings,  if  the  sale  is 
at  a  public  salesroom:^  not  exceeding  two  dollars  salesroom  fee  for 
each  parcel  separately  sold]. 

6th.  The  biddings  will  be  kept  open  after  the  property  is 
struck  down ;  and  in  case  any  purchaser  shall  fail  to  comply  with 
any  of  the  above  conditions  of  sale,  the  premises  so  struck  down 
to  him  will  be  again  put  up  for  sale  under  the  direction  of  said 
referee  imder  these  same  terms  of  sale,^°  without  application  to 
the  court,  unless  the  plaintiff's  attorney  shall  elect  to  make  such 
application,  and  such  purchaser  will  be  held  liable  for  any  defic- 
iency there  may  be  between  the  sum  for  which  said  premises  shall 
be  struck  down  upon  the  sale,  and  that  for  which  they  may  be 
purchased  on  the  resale,  and  also  for  any  costs  or  expenses 
occurring  on  such  resale.^^ 

7th.  The  premises  will  be  sold  subject  to  the  following  restric- 
tions •  [or,  liens^^ —  or,  reserA'ations :  ^^ 

[Add  if  desired,  consent  to  receive  purchase-money  mortgage.] 

[Date.}  [Signature  of],  Referee.-'* 

Foems  Nos.  2236-2238.—  S":ATEMENTS  SUITABLE  TO  INSEET  IN  FORE- 
GOING FOEM. 

FORM  No.  2236. 
Purchase-money  moitgage. 

[One-half]  of  the  purchase-money  may  remain  on  bond  and 
mortgage,  payable  in  [three]  years,  with  interest  at  [         ]  per 

Bergen,  63  N.  Y.  404 ;  Easton  v.  Pick-  lo  If  the  terms  are  varied  upon  the 
ersgill,  55  id.  310,  75  id.  599;  Wese-  resale,   the   original   purchaser  is  re- 
man  V.   Wingrove,   85   id.   353.      See,  lieved.     Ray  v.  Adams,  44  App.  Div. 
also,   Bache   v.    Doscher,    67    id.    429,  173,  60  N.  Y.  Supp.  663. 
aflf'g  41  N.  Y.   Super.  Ct.   150;   Mut.  n  See  note  2,  p.  2191. 
Life  Ins.   Co.  v.  Truchtnicht,  3  Abb.  12  See  note  98,  p.  2190,  above. 
N.  C.  135 ;  Koch  v.  Purcell,  45  N.  Y.  13  Reservations   must   be   explicitly 
Super.  Ct.   162.  stated,    as    to    character    and   extent. 
As    to    void    taxes,    see    Simms    v.  See  Banta  v.  Merchant,  173  N.  Y.  292. 
Voght,  11  Abb.  N.  C.  48;  Be  Byrnes,  14  The     announcement     as    to    the 
4  Centr.  Rep.  113.  terms  of  sale,  including  incumbrances, 

7  See  Griffin  v.  Helmbold,  72  N.  Y.  must  come  from  the  referee.  The 
437;  Miller  v.  Burke,  68  id.  615,  aff'g  statement  of  another  person,  although 
6  Daly,  171.  an  attorney  for  a  party,  will  not  be 

8  See  Miller  v.  Burke  (above  cited ) .  considered  as  affecting  the  terms  of 

9  The  rule  (N.  Y.  Rule  62)  requires  sale.  Banta  v.  Merchant,  173  N.  Y. 
sales  to  be  at  such  a  room.  292. 
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cent,  payable  semi-annually  [provided  the  purchaser  gives  the 
i-eferee  notice  o±  his  election  to  give  a  mortgage  within  day.s 

alter  the  sale].  The  bond  and  mortgage  \_may  state  form,  as  thus: 
to  be  drawn  by  the  counsel  for  the  plaintiff,  subject  to  the  approval 
of  the  referee,  and]  to  contain  the  usual  receiver,  insurance,  and 
thirty  days    interest,  tax,  and  assessment  clauses. 

FORM  No.  2237. 
Title. 

The  property  is  sold  by  a  good  title  in  fee  simple,  and  will  be 
conveyed  by  the  usual  referee's  deed,  free  and  clear  of  all  incum- 
brances [except  a  lease  of  the  premises  to  C.  F.,  to  exnire 
19     ].  '  i^  , 

FORM  No.  2238. 
Apportionment  of  rents. 
The  purchaser  will  take  the  rents  from  ,  19 

FORM  No.  2239. 
Memorandum  of  sale. 
I,  M.  ]Sr.,  of  ,  have  this         day  of  j  19     ,  pur- 

chased  the   premises    described   in   the    above    annexed   printed 
advertisement  of  sale   \if  part,  say:  designate  as  lot  ISTo. 
—  or  otherwise  specify  it^^~\  for  the  sum  of  dollars,  and 

hereby  promise  and  agree  to  comply  with  the  above  terms  and 
conditions  of  sale. 

[Date.]  [Signature.] 

[Date.]     Eeceived  from                  the  sum  of  dollars, 

.  being  ten  per  cent,  on  the  amount  bid  by  for  property 
sold  by  me  under  the  judgment  in  this  cause. 

[Signature  o/],  Eeferee. 

FORM  No.  2240. 
Referee's  report  of  sale.is 

[Title  of  court  and  cau^e.] 

To  the  [Supreme  Court  of  the  State  of  New  York]  : 

I,  E.  r.,  the  referee  duly  appointed  in  and  by  the  judgment 
•duly  made  and  entered  in  this  action,  bearing  date  the  day 

15  As  to  separate  parcels,  see  Mott  16  This  report  must  be  filed  before 

V.  Mott,  68  N.  Y.  246,  modif'g  8  Hun,       the   deficiency  judgment  will  become 
474.  a  lien.     French  v.   French,   107  App. 

Div.  107,  94  N.  Y.  Supp.  1026. 
138 
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C'f  ,19     ,  to  sell  the  mortgaged  premises  therein  particu- 

larly described,  do  respectfully  report  as  follows: 

First. —  That   I   caused   due   notice    of  the   sale   of  the   said 
premises  on  the  day  of  ,   19       ,   at  .[specify 

particular  place  and  time  of  sale'\^''  to  be  given  and  published  ac- 
cording to  law  and  the  rules  and  practice  of  this  court,  as  will 
fully  appear  by  the  affidavits  of  publication  hereto  annexed. 

Second. —  That  at  the  time  and  place  for  which  the  said  sale 
was  noticed  as  aforesaid,  I  attended  in  person,  and,  agreeably  to 
such  notice,  duly  offered  the  said  mortgaged  premises  for  sale  to 
the  highest  bidder,  and  then  and  there  sold  the  same  to 
for   the  sum  of  dollars,   that  being  the  highest   sum  bid 

therefor,  and  received  from  the  purchaser  in  cash  [ten]  per  cent, 
of  said  sum. 

Third. —  That  I  have  allowed  the  said  purchaser,  out  of  the 
said  -purchase  price,  the  sum  of  dollars,  paid  by  him  for 

taxes,  [assessments  and  water  rates,]  which  were  liens  on  said 
mortgaged  premises  at  the  time  of  such  sale,  and  for  which  pay- 
ments receipts  are  hereto  annexed. 

Fourth. —  That  I  have  received  from  such  purchaser  the  bal- 
ance of  the  said  purchase  money,  to  wit,  the  sum  of  dol- 
lars, (including  the  10  per  cent,  received  on  the  day  of  sale,) 
and  have  disposed  of  the  same  as  follows : 

I  have  retained  for  my  fees  and  expenses  on  such  sale  the  sum 
of  dollars. 

I  have  paid  the  attorney  for  the  plaintiff  the  siim  of  dol- 

lars for  the  costs  and  allowance  awarded  to  the  plaintiff  by  said 
judgment,  and  for  which  payment  a  receipt  is  hereto  annexed. 

I  have  paid  to  the  attorney  for  the  plaintiff  [on  account  of] 
the  sum  due  on  the  bond  and  mortgage  upon  which  this  action 
was  brought,  and  directed  to  be  paid  to  plaintiff  by  said  judg- 
ment, the  sum  of  dollars  and  for  which  payment  a  receipt 
is  hereto  annexed. 

[In  case  of  surplus :  I  have  paid  to  the  chamberlain  of  the  city 
of  New  York  —  or,  the  treasurer  of  the  county  of  —  the 

17  Time  and  place  of  sale  in  New  York  City  and  Buffalo  are  regulated  by- 
Court  Rule  No.  62. 
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sum  of  dollars,  the  surplus  in  my  hands  after  making  the 

above  payments     and  for   which  payment   a  proper  voucher   is 
hereto  annexed.] 

Fifth.—  That  I  have  executed  and  acknowledged,  and  delivered 
to  such  purchaser,  a  good  and  sufficient  deed  of  conveyance  of  the 
said  mortgaged  premises  so  sold. 

[In  case  of  a  deficiency: 

Sixth.—  That  after  application  of  the  proceeds  of  sale  to  the 
payment  of  the  mortgage  debt,  there  is  a  residue  of  said  debt  re- 
maining unsatisfied  amounting  to  the  sum  of  dollars.] 

Annexed  hereto,  and  made  a  part  of  this  report,  is  a  statement 
showina:  the  several  items  aforesaid  and  the  mode  of  computation 
of  such  deficiency  [or,  surplus] . 

All  of  which  is  respectfully  submitted. 

■'-'ated  ,19     .  [Signature.^ 


Eeferee, 


Statement  poe  Surplus. 

[Date^  amount  realized  from  sale $ 

Amount  due  on  bond  and  mortgage  as  fixed  by 
judgment  as  of  day  of  ,  19     .  $ 

Interest  due  to  date  of  closing  sale  as  above.  .    $ 

Allowed  for  taxes   [assessments  and 
water  rates] $ 

Referee's  fees  and  expenses $ 

Plaintiff's  costs  and  allowance,  and 
interest $ 

Guardian's   costs   allowed   by   judg- 
ment     $  $  $ 

Surplus  paid  to  City  Chamberlain  [or.  County  Treas- 
urer]     $ 


17a 


17a  If  in  partition,  the  report  must  be  verified.    Code  Civ.  Pro.,  §  1576. 
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Statement  Foa  Deficiency. 

\_Date^  amount  due  on  tond  and  mortgage,  as  per  judg- 
ment of  that  date $ 

^DaieJ  interest;  due  to  time  of  closing  sale $ 


Amount  of  Purchase  Money 

Allowed  for  taxes   [assessments  and 

water  rates] 

Referee's  fees  and  expenses 

Plaintiff's  costs  amd  allowaince^  an.d 

interest  .  .  .  .' 

Guardian's!  costs;  allowed  hy   judg- 
ment  


Balance,    being   amount   paid   plaintiff  on    account   of 
mortgage   debt    , .  . 


Deficiency $ 

[Signature'], 

Referee. 

Foems  Nos.  2241-2246.—  STATEMENTS  StHTABLE  TO  INSERT  IN  FORE- 
GOING FORM. 

FORM  No.  2241. 
Where  a  widow  or  tenant  accepts  a  gross  sum  after  partition  sale.is 

That  the  defendant  U.  V.  having  duly  consented  to  receive 
from  the  proceeds  of  the  sale  a  gross  sum.  to  be  fixed  according  to 
the  principles  of  law  applicable  to  annuities,  in  satisfaction  of 
her  dower  [or  other  estatel  in  said  premises,  as  appears  by  her 
consent  duly  filed  on  the  dnj  of  ,  19     ,  with  the 

clerk  of  this  court  \_orj  of  county],  T  computed  the  value 

of  the  said  [dower]  interest  upon  the  principles  of  law  appli- 
cable to  annuities,  and  ascertained  the  same  to  be  dollars. 
And  I  have  paid  the  same  to  her,  and  have  taken  a  release  from 
her,  duly  executed  and  acknowledged,  and  approved  by  me,  of 
all  her  right,  -title,  and  interest  of,  in  and  to  the  said  premises, 
and  every  part  thereof,  which  release  is  hereto  annexed. 

[In  partition  verify  report  as  in,  Form.  82.1,  p.  1175,  suhstituting 
"report"  for  "petition."]" 

18  N.   Y.   Code   Civ.  Pro.,    §§    1568,  WN.  Y.  Code  Civ.  Pro.,  §  1576. 

1569. 
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FORM  No.  2242. 
Where  purchaser  is  not  -to  complete  until  sale  confirmed. 

\_As  in  Form  2240  to  the  *,  concluding  thus:~\  That  the  terms 
and  conditions  of  such  sales  were  reduced  to  writing,  and  made 
known  to  the  persons  attending  such  sale,  previous  to  putting  up 
said  premises,  and  it  was  stipulated  [that  the  purchaser  of  each 
lot  or  separate  parcel  was  to  pay  ten  per  cent,  of  the  purchase- 
money  down  on  the  day  of  sale,  and  the  residue  when  the  sale 
should  he  confirmed  and  the  deed  delivered].  And  that  the  said 
M.  N",  has  signed  the  written  conditions  of  sale  above  mentioned, 
together  with  an  acknowledgment  that  he  has  purchased  the  preia- 
ises  upon  those  terms,  and  he  has  paid  to  me  the  amount  re- 
quired to  be  paid  down. 

FORM  No.  2243. 
Where  taxes,  etc.,  paid  by  purchaser  were  allowed  to  him. 

And  1  do  further  report  that  I  have  allowed  to  the  said  pur- 
chaser, out  of  the  said  purchase-money,  the  sum  of  dollars, 
paid  by  him  [or,  me]  for  taxes  [and  assessments  — ■  and  water 
rates],  which  were  liens  on  said  mortgaged  pTemises  at  the  time 
of  such  sale,  and  for  which  receipts  are  hereto  annexed ;  and  that 
I  have  received  from  such  purchaser  the  balance  of  the  said  pur- 
chase-money, namely,  the  sum  of  iioUars,  and  that  the  same 
has  been  disposed  of  by  me  as  follows : 

FORM  No.  2244. 
Where  part  only  of  the  irremises  were  sold. 

That  so  much  of  the  mortgaged  premises  in  the  complaint  and 
in  said  judgment  described  as  was  sufficient  and  necessary  to 
raise  the  amount  due  to  the  plaintiffs  for  principal,  interest  and 
costs,  together  with  expenses  of  sale,  as  defined  and  pTescribed  by 
law,  and  which  could  be  sold  separately  without  material  injury 
to  the  parties  interested,  namely,  the  lots  numbered  to  , 

inclusive,  on  the  map  of  said  premises,  copies  whereof  are  Jiereto 
annexed,  were  sold  by  me  and  under  my  direction  at  the  [Real 
Estate  Exchange  Salesroom,  ISTo.  ,  in  said  city,  on  the  days 

hereinafter  mentioned. 

That  being  satisfied  that  said  pratnises  would  produce  a  greater 
price  if  offered  in  lots  separately,  with  the  option  hereinafter 
mentioned,  than  they  otherwise  would,  and  being  thereto  re- 
quested by  the  parties  to  this  action  [or,  by  some  of  them,  the 
others  consenting],  I  offered  said  lots  separately;  but  some  of 
them,  with  the  option  to  the  successful  bidder  of  taking  the  next 
one,  two,  or  three  lots,  of  inferior  value  by  reason  of  being  more 
remote  from  the  nearest  street  comer,  at  the  same  price  per  lot. 
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FORM  No.  2245. 
Where  sale  was  adjourned  because,  bids  were  unsatisfactory. 

That  thereupon,  being  of  opinion  that  adequate'  prices  could 
not  then  be  obtained  for  the  residue  of  the  property,  and  being  re- 
quested thereto  by  the  parties  to  the  action,  or  some  of  them,  the 
others  consenting,  I  adjourned  said  sale.^° 

FORM  No.  2246. 
Where  bids  were  assigned. 

That  said  L.  and  F.  assigned  their  said  bid  to  E.  S.  H.,  and 
the  said  G.  E.  K.  assigned  his  said  bid  to  H.  M.  F. 

FORM  No.  2247. 
Receipt  from  plaintiff's  attorney  to  referee,  for  costs,  and  amount  paid  on 

mortgage.2i 

[Title  of  court  and  catise.] 

Eeceived,  this  day  of  ,  19     ,  from  E.  F.,  Esq., 

the  referee  appointed  by  the  judgment  of  foreclosure  and  sale 
herein,  to  sell  the  premises  therein  described,  the  sum  of 
dollars  ( $  )  in  full  for  the  costs  and  allowance  awarded  plain- 

tiff by  the  said  judgment,  and  interest  thereon,  and  also 
dollars   [on  account  of]   the  sum  due  plaintiff  on  the  bond  and 
mortgage  upon  which  this  action  was  brought,  and  directed  to  be 
paid  to  plaintiff  by  said  judgment. 

Attorney  for  Plaintiff. 
FORM  No.  2248. 
Exceptions  to  referee's  report  of  8ale.22 

[Title  of  court  and  action.] 

Please  take  notice,  that  the  defendant  Y.  Z.  hereby  excepts  to 
the  report  of  sale  filed  herein  by  E.  F.,  Esq.,  the  referee  ap- 
pointed by  this  court  to  sell  the  premises  described  in  the  com- 
plaint in  the  above-entitled  action,  in  the  following  particulars. 

1.  In  that  he  has  [state  ohjections,  and  so  on]. 

[Date.]  [Signature  and  office  address  of 

[Addirss  to  attorneys  for  attorney  for  excepting  party.] 

each  other  party  interested.^ 

20  See  last  note  to  Form  2228.  The     remedy     for     relief     on    any 

21  Attach  to  report  of  sale.  grounds  not  appearing  in  the  papers, 

22  The   remedy   for  the  relief  of  a  is  to  move  on  the  affidavits  establish- 
party  against  a  sale  sought  on  facts  ing  those  grounds. 

appearing    in   the    report    and    other  Questions    arising    between   referee 

parts  of  the  record  is  not  by  motion      and    purchaser,     concerning    interest 
to  set  aside  the  sale,  but  by  exception 
and  opposition  to  its  confirmation. 
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FORM  No.  2349. 
Notice  of  hearing  of  exceptions  to  report  of  referee  of  sale  in  foreclosure, 

partition,  etc.23 

[Title  of  court  and  action.] 

Please  take  notice,   that  the  exceptions  filed  on  the  part  of 
Y.  Z.,  on  the  day  of  ,  19     ,  to  the  report  of  sale 

made  by  R.  F.,  the  referee  appointed  to  sell  under  the  judgment 
in  this  action,  will  be  brought  on  for  argument  on  the  affidavits 
and  other  papers,  copies  of  which  are  herewith  served  upon  you, 
and  on  the  judgment-roll  on  file  in  this  action,  and  on  the  report 
of  sale  as  made  by  said  E.  F.,  on  file  herein,  at  a  Special  Term 
of  this  court  appointed  to  be  held  at  the  [county  court  house]  in 
the  [city  of  Kew  York],  on  the  day  of  ,  19     ,  at 

10:30  o'clock  in  the  forenoon  of  that  day,  or  as  soon  thereafter  as 
counsel  can  be  heard,  and  the  undersigned  will  then  and  there 
move  that  the  confirmation  of  said  report  be  denied,  and  that  the 
said  sale  be  set  aside,  or  that  the  defendants  have  such  further  or 
such  other  relief  as  shall  be  just  and  proper  [if  irregularity  is  re- 
lied on  specify  it.]. 

[Date,  signature  and  addresses  as  on  p.  1171.] 

FORM  No.  2250. 
Order  confirming  sale  and  directing  deficiency  judgment.24 

At  a  Special  Term  [etc.,  as  in  Form 
820,  p.  1174  of  this  volume}. 
[Title  of  cause.} 

Upon  the  proceedings  heretofore  had  herein,  and  upon  the  re- 
port of  sale  of  R.  F.,  Esq.,  referee,  made  in  this  action,  dated  the 
day  of  ,  19     ,  and  filed  in  the  office  of  the  clerk 

of  this  court  on  the  day  of  ,   19      ;    [and  upon 

proof  that  due  notice  of  filing  of  said  report  has  been  given  to  the 

exacted,  expenses  apportioned,  etc.,  23  Plaintiff's  notice  will  be  of  a  mo- 
are  properly  raised  for  determination  tion  to  overrule  the  exceptions,  and 
by  exception  to  the  report.  See  Grab-  confirm  the  report  and  sale.  As  to 
felder  v.  Tallman,  36  Misc.  247,  73  curing  defects  by  confirmation,  see 
N.  Y.  Supp.  282.  WoodhuU  v.  Little,  102  N.  Y.  165; 
After  confirmation  of  sale,  a  mo-  Eaton  v.  White,  18  Wis.  517;  Voor- 
tion  cannot  be  made  before  another  hSes  f.  U.  S.  Bank,  10  Pet.  449;  Milw., 
justice  so  as  to  renew  the  contention  etc.,  R.  R.  Co.  v.  Soutter,  5  Wall.  660 ; 
on  any  of  the  points  founded  on  the  Dawson  v.  Litsey,  10  Bush  (Ky. )  408. 
objections  in  the  papers,  but  leave  24  There  is  no  statutory  limitation 
must  be  had  for  that  purpose.  Such  for  the  docketing  of  the  deficiency 
a  motion  may,  however,  be  made  on  judgment;  the  lapse  of  ten  years  from 
the  grounds  not  appearing  in  the  the  day  of  sale  does  not  affect  the 
papers,  though  excuse  for  delay  may  right.  Brown  v.  Faile,  112  App.  Div. 
in  some  cases  be  necessary.  302,  98  N.  Y.  Supp.  420.     Execution 
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respective  parties  entitled  thereto,^^  and  that  no  exceptions  to  said 
report  have  been  filed,  although  the  time  for  so  doing  has  ex- 
pired] ;  ^^ 

Now,  on  motion  of  A.  T.,  plaintiff's  attorney,  it  is  ordered  and 
adjudged,  that  the  report  of  said  R.  F.,  Esq.,  said  referee,  be  and 
the  same  hereby  is  in  all  respects  confirmed. 

And  it  is  further  ordered  and  adjudged  that  the  plaintiff,  A.  B., 
recover  of  the  defendant,  Y.  Z.,  the  sum  of  dollars  de- 

ficiency, "with  interest  thereon,  from  the  day  of  , 

]9     ,  amounting  in  all  to  the  sum  of  dollars,  and  that  the 

clerk  of  this  court  docket  judgment  therefor  against  said  de- 
fendant [name]  and  in  favor  of  the  said  plaintiff. 

FORM  No.  2251. 
Affidavit  to  move  to  open  sale.27 

[Title  of  court  and  action.] 
[Venue.] 

T.  Z.,  being  duly  sworn,  says: 

I.  That  he  is  the  attorney  for  the  defendant  Y.  Z.  in  this  action 
[or,  the  purchaser  of  the  premises  herein  at  the  sale  hereinafter 
mentioned] . 

II.  That  this  action  was  brought  to  foreclose  a  certain  mort- 
gage upon  the  property  of  the  defendant,  and  that  the  issues 
herein  duly  came  to  trial,  and  a  judgment  in  favor  of  the  said 
plaintiff  was  entered  herein  decreeing  a  sale  of  the  said  premises 
under  the  direction  of  E.  F.,  Esq.,  referee,  appointed  for  that 
purpose. 

III.  That  the  said  referee  [duly]  advertised  the  said  premises 
to  be  sold  at  public  auction  to  the  highest  bidder,  at  the  , 
on  the              day  of                 ,  19     ,  at  12  o'clock,  noon. 

IV.  That  said  sale  was  at  said  time  and  place  had,  and  the 
premises  above  mentioned  were  then  and  there  struck  down  to 

may   issue  as  soon  as  the   report  of  If  exceptions  have  been  filed  by  any 

sale  is  filed,  but  it  is  better  practice  party,  recite  such  fact ;  and  the  order 

to  obtain  an  order  confirming  the  re-  will  provide  in  terms  that  the  excep- 

port   and   directing   the   docketing  of  tions  are  overruled, 

the   deficiency   judgment.     Hawley  v.  27  Fisher  v.  Hersey,  78  N.  Y.  387. 

Wlialen,  64  Hun,  550,  19  N.  Y.  Supp.  See,  generally,  as  to  the  contents  of 

521.  affidavits  upon  the  application.    Frp- 

25  The  parties  who  have  appeared.  zier  x\  Swimra,   79  App.  Div.  53,  79 

26  The  order  of  confirmation  may  N.  Y.  Supp.  787 ;  Collins  v.  McGrath, 
be  entered  ex  parte,  after  expiration  32  Misc.  538,  67  N.  Y.  Supp.  860,  8 
of  eight  days  from  service  of  notice  Anno.  Cas.  357. 

of  filing.     Gen.  Rule  No.  30. 
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M.  1^.;  that  [state  grounds  upon  which  relief  is  sought,  as  in- 
adequate price,  ^  non-disclosure  of  incumbrance^''  fraud,  mis- 
take etc  or  irregularity;  and  if  the  latter,  specify  each  ir- 
regularity] . 

V.  [That  this  deponent  was  present  at  said  sale,  and  stated  the 
reasons  aforesaid  to  said  referee,  and  requested  him  to  adjourn 
said  sale  for  a  reasonable  time,  which  the  referee  refused  to  do  — 
or  state  any  grounds  showing  freedom  from  laches.] 

[.Jurat.]  [Signature.] 

FORM  No.  2252. 
Notice  of  motion  (or  order  to  show  cause)  to  open  sale. 

[Move  the  court  {see  Forms  815  and  818)  :]  that  the  sale 
made  under  the  judgment  in  this  action,  of  the  premises  therein 
described  [and  all  subsequent  proceedings,  including  the  referee's 
deed  to  M.  K]  be  vacated  and  set  aside  [if  resale  is  to  le  had, 
add.-  and  that  a  resale  had  under  said  judgment  under  a  new 
notice  of  sale  —  if  irregulariiy  is  relied  on,  specify  it],  and  for 
such  other  [etc.], 

FORM  No.  2253. 
Order  on  opening  sale.31 

[Title  {court  order)  ;  see  Form  820,  p.  1174.] 

Oedeeed,  that  the  motion  to  set  aside  the  sale  herein  be  and 
the  same  is  hereby  granted,  that  the  sale  heretofore  made  under 
the  judgment  herein  of  the  premises  therein  described  [and  all 
proceedings  founded  on  said  sale],  be  and  the  same  hereby  is  [or, 
are]  vacated  and  set  aside  [and  a  resale  of  the  said  premises  is 
hereby  ordered  according  to  law  and  the  practice  of  this  court, 

28  Inadequacy  of  price  alone  is  not  30  Mistake  as  to  an  adjournment  of 
a  sufficient  ground.  Barnard  v.  Jer-  the  sale  held  sufficient  ground.  Cor- 
sey.  39  Misc.  212,  79  N.  Y.  Supp.  380;  with  v.  Barry,  69  Hun,  113,  23  N.  Y. 
McEwan  v.  Butts,  20  N.  Y.  Supp.  503.  Supp.  200. 

But  it  may  be  a  very  pertinent  fact  31  Where  the  court  directs  a  resale, 

in  establishing  fraud,  etc.    Bonnett  v.  as  a.  favor,  conditions  of  the  character 

Brown,   13  N.  Y.  Supp.  395.  suggested  in  the  Form  may  properly 

If  the  rejection  of  a  higher  bid  is  be  imposed.     Burrill  v.  Flitner,   109 

alleged,     the     responsibility     of     the  App.  Div.  60,  95  N.  Y.  Supp.   1078; 

higher  bidder  must  be  shown,  as  well  Germ.  Am.  Bank  v.  Dorthy,  39  App. 

as  his  readiness  at  the  time  to  have  Div.   166,  57  N.  Y.  Supp.   172. 

complied  with  the  terms  of  sale  as  to  Such   an   order   granting  a   resale, 

immediate  payment  of  a  deposit.  Irv.  after  the  purchaser's  default,  will,  if 

Savings   Inst.   v.   Robinson,   35   Misc.  made  without  notice  to  him,  relieve 

449,  71  N.  Y.  Supp.  193.  him  from  liability.    Anthen  v.  Batch- 

29  Conlen  v.  Rizer,  109  App.  Div.  elor,  22  Abb.  N.  C.  423,  5  N.  Y.  Supp. 
537,  96  N.  Y.  Supp.  566.  798,  16  Civ.  Pro.  304. 
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under  the  direction  of  R.  F.,  the  referee,  heretofore  appointed], 
upon  the  condition  that  the  defendant  Y.  Z.   [within  days 

from  the  entry  of  this  order]  deliver  to  the  plaintiff  a  good  and 
sufficient  bond  to  indemnify  him  against  any  deficiency  upon  the 
resale,  and  upon  the  further  condition  that  the  said  defendant 
pay  to  M.  N.,  the  purchaser  at  said  former  sale,  the  sum  of 
dollars,  to  cover  the  expenses  of  examining  the  title  of  said  prop- 
erty, auctioneer's  fees  and  interest  upon  his  deposit  paid  to  the 
referee. 

Forms  Nos.  2254-2255.—  STATEMENTS  SUITABLE  TO  INSERT  OR  SUB- 
STITUTE IN  FOREGOING  FORM. 

FORM  No.  2254. 
Another  Form.32 

That  the  sale  be  set  aside  on  condition  that  the  defendant  pay 
to  M.  IsT.,  the  purchaser,  upon  demand,  his  costs  and  expenses  at- 
tending the  purchase,  ■which  are  hereby  fixed  and  allowed  at 
dollars,  together  with  dollars  costs  of  attending  this  motion. 

And  it  is  further  oedeked,  that  if  the  said  condition  be  com- 
plied with,  the  plaintiff  be  at  liberty  to  cause  the  mortgaged 
premises  to  be  again  exposed  for  sale  by  the  same  referee,  and 
according  to  the  directions  in  the  judgment  in  this  action,  and 
that  the  costs  and  expenses  of  the  former  notice  and  sale,  on  the 
part  of  the  plaintiff,  to  be  ascertained  and  declared  by  said  referee 
in  his  report  of  such  second  sale,  be  included  in  the  costs  of  this 
action,  and  be  chargeable,  with  the  other  costs  of  this  action,  upon 
the  mortgaged  premises ;  and  that  a  copy  of  this  order  be  forth- 
with served  on  the  attorney  for  the  plaintiff,  and  also  on  the  pur- 
chaser or  his  counsel. 

FORM  No.  2255. 
Another  Form;  for  indemnifying  purchaser. 

And  it  is  further  ordered  that  if  there  shall  not  be  sufficient 
moneys  in  the  hands  of  said  referee  to  pay  said  several  sums, 
that  then  the  parties,  plaintiff  and  defendant,  in  this  action,  liable 
therefor,  do  pay  to  said  J.  L.  [or,  his  attorney]  the  difference  be- 
tween the  amount  in  the  hands  of  said  referee,  properly  applicable 
to  the  payment  of  the  aforesaid  sums,  and  the  amounts  herein- 
before directed  to  be  paid  by  said  referee  to  said  J.  L. 

32  This  Form  is  adapted  from  Wil-  tect   the    purchasers   and   subsequent 

liamson    v.   Dale,    3   Johns.    Ch.    290.  mortgagees,   and   insure   the  applica- 

In   a   eas°   where   the   purchaser   has  tion  of  the  proceeds  to  the  payment 

paid    the    purchase-money,    and    the  of  the  moneys  advanced  by  them ;  and 

land  has  been  conveyed  or  mortgaged,  to -that  end  the  purchase-money  upon 

the   order  should  be   framed   to   pro-  such  sales  should  be  held,  and  not  dis- 
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FORM  No.  2256. 
Bond  required  as  condition  of  ordering  resale.33 
[Penal  clause  as  usual;^  see  Form  35,  Volume  I,  p.  32.J 

Whereas,  at  a  Special  Term  of  the  Supreme  Court  of  the  State 
of  E'ew  York,  held  at  the  city  hall,  in  the  city  of  New  York,  on 
the  day  of  ,  19     ,  an  order  was  duly  entered  in 

the  above-entitled  cause,  setting  aside  the  sale  of  the  premises 
heretofore  had  under  the  judgment  in  said  cause,  and  described 
in  the  complaint  in  this  action ;  and  ordering  a  resale  of  the  same, 
upon  the  defendant  filing  a  bond  with  sureties,  to  be  approved  by 
a  justice  of  the  said  court,  that  at  least  the  sum  of  dol- 

lars, and  the  expenses  of  a  resale,  shall  be  bid  by  a  bona  fide 
bidder  at  said  resale:  Now,  the  condition  of  this  obligation  is 
such  that  if,  on  said  resale,  there  shall  be  a  tana  fide  bid  of 
dollars,  and  in  addition  thereto  of  a  sum  sufficient  to  pay  the  ex- 
pense of  said  resale,  and  such  bidder  shall  then  and  there,  if  the 
property  is  struck  down  to  him,  complete  his  bid  as  required  by 
the  terms  of  said  resale,  then  this  obligation  to  be  void;  other- 
wise to  be  and  remain  in  full  force  and  virtue. 

In  presence  of 

[Witness-I  [Signatures  and  seals.] 

[Achnowledgment  or  proof;  see  Form  822.J 
[Affidavits  of  sufficiency.] 

FORM  No.  2257. 
Affidavit  on  the  part  of  purchaser  to  move  to  be  discharged.34 

[Title  of  court  and  action.] 

M.  N.,  boing  duly  sworn,  says :    That  on  or  about  the  day 

of  ,  19     ,  the  property  described  in  the  judgment  in  the 

above-entitled  action  was  struck  down  to  me  at  public  auction  for 
the  price  of  dollars  at  the  sale  held  by  K.  F.,  Esq.,  the 

tributed,   until   the   further   order   of  Misc.    97;    Haberman    v.    Baker,    128 

the  court,  and  with  leave  to  apply  for  N.  Y.  253;   Holly  v.  Hirsch,   135  id. 

further   directions.     Gould  v.   Gager,  590,  598. 
18  Abb.  Pr.  32,  40.  But  he  is,  nevertheless,  required  to 

33  Sustained  by  Murdock  v.  Empie,  show  that  tliere  is  at  least  a  reason- 
9  Abb.  Pr.  2S3,  285,  note.  able  doubt  as  to  the  validity  of  the 

34  A  purchaser  at  judicial  sale  is  title.  See  Goodwin  v.  Crooks,  58 
entitled  to  the  court's  discretion  in  App.  Div.  464,  69  N.  Y.  Supp.  578; 
his  favor  to  a  greater  degree  than  if  Piatt  t.  Knck,  60  App.  Div.  312,  70 
the  transaction  had  been  only  between  N.  Y.  Supp.  74;  Murphy  v.  Smith,  61 
the  parties.     Heim  v.  Schwoerer,   51  App.  Div.  574,  70  N.  Y.  Supp.  786. 
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referee  appointed  by  the  judgment  herein,  and  that  thereupon  I 
paid  to   said  referee  dollars,   being  ten  per  cent,   on  the 

amount  bid  by  me,  and  otherwise  complied  with  the  terms  of  sale. 
I  then  employed  M.  T.,  counselor  at  law,  to  examine  the  title  to 
said  property.  After  he  had  concluded  such  examination  he  re- 
ported to  me  that  in  his  opinion  the  referee's  deed  in  pursuance 
of  the  judgment  in  said  action  would  not  pass  to  me  a  good  title, 
and  one  free  from  reasonable  doubt,  to  said  property.  On  the 
day  of  ,  19     ,  I  caused  the  objections,  of  which  a 

copy  is  annexed,  made  by  my  said  attorney  to  the  title  to  said 
property,  to  be  served  upon  the  referee,  and  on  the  grounds 
thereon  set  forth  I  declined  to  pay  the  balance  of  the  purchase- 
money,  although  I  was  then  able  and  prepared  to  pay  the  same  if 
the  title  to  the  said  property  had  been  good,  and  I  thereupon 
asked  the  repayment  of  the  ten  per  cent,  and  auctioneer's  and 
exchange-room  fees  paid  by  me,  with  interest,  and  that  I  be  reim- 
bursed the  charges  and  expenses  incurred  by  me  in  the  examina- 
tion of  the  title,  which  said  referee  refused. 

Instate  any  facts  necessary  to  substantiate  objections ;^^  allege 
no  hnoiuledge  or  notice  of  defect  at  time  of  sale;  ^^  show  expenses, 
etc.,  incurred?'''] 

[If  order  to  show  cause  is  ashed,  state  as  on  p.  1172. J 

[Jurat.]  [Signature.] 

FORM  No.  2258. 

Order  discharging  the  purchaser.38 

[Title  (court  order)  and  recitals j  see  Form  820,  p.  1174;  or 
as  in  Form  2250  to  the  *,  continuing:]  Oedeeed,  that  [said  ex- 

159 :  Dunn  v.  Herbs,  56  Hun,  457,  10 
N.  Y.  Supp.  34. 

asDiinlop  V.  Mulry,  85  App.  Div. 
498,  83  N.  Y.  Supp.  477;  Stephens  v. 
Humphreys,  73  Hun,  109,  25  N.  Y. 
Supp.  946 ;  aff'd,  141  N.  Y.  586. 

37  See  Rice  r.  Barrett,  99  N.  Y.  403; 
Fleming  v.  Burnham,  100  id.  1,  and 
cases  cited. 

It  was  intimated  in  Totten  v.  Stuy- 
vesant,  3  Edw.  500,  that  to  discharge 
a  purchaser  for  defect  or  omission  of 
notice  of  lis  pendens  it  should  be 
shown  that  there  has  heen  some 
change  of  interest  meanwhile.  But 
this  was  before  the  present  Lis  Pen- 
dens  Statutes.     See  Chanter  VIII. 

38  The  order  is  appealable  to  the 
Court  of  Appeals,  as  a  final  order  in 
a  special  proceeding.  Parish  V.  Par- 
ish, 175  N.  Y.  181. 


35  In  Conlen  v.  Rizer,  109  App.  Div. 
537,  96  N.  Y.  Supp.  566,  the  court, 
relieved  the  purchaser  because  of  the 
failure  of  the  terms  of  sale  to  give 
notice  of  restrictive  covenants  lessen- 
insr  the  value  of  the  property,  as  re- 
quired by  Code  Civ.  Pro.,  §  1678. 

The  failure  of  the  record  to  show 
that  a  deed  was  under  seal  does  not 
of  itself  show  that  the  deed  was  not 
sealed;  and  where  the  deed  recited 
that  it  was  given  under  the  hand  and 
seal  of  the  grantor,  it  was  held  that 
the  purchaser  would  not  be  relieved. 
Dana  v.  Jones.  91  App.  Div.  496,  86 
N.  Y.  Supp.  1000. 

A  purchaser  who  in  good  faith  has 
mistakenly  bid  for  a  property  other 
than  the  one  he  thought  he  was  buy- 
ing is  entitled  to  be  relieved  on  in- 
demnifying against  expense  of  resale. 
Vingut    V.    Vingut,    17    N.    Y.    Supp. 
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ceptions  be  sustained  and  said  motion  to  confirm  the  sale  be  de- 
nied —  or,  Oedeeed,  that  the  motion  of  said  purchaser  to  be  dis- 
charged be  and  the  same  is  hereby  granted,  and  that]  M.  N.,  the 
purchaser,  be  and  he  is  hereby  discharged  from  his  said  purchase. 

And  it  is  further  Oedeeed,  that  E.  F.,  Esq.,  the  referee  in 
this  action   {or,  the  sheriff  of  said  county],  repay  to  said 

M.  K  the  amount  paid  by  said  M.  K  to  him  upon  the  said  sale. 

And  it  is  further  Oedeeed,  that  the  plaintiff  pay  to  said  M.  N. 
on  demand   \_or,  within  days  after  service  of  this  order], 

[interest  thereon  from  the  time  when  the  purchase  was  to  have 
been  completed,  together  with]  his  expenses  of  examining  the 
title,  which  are  hereby  fixed  and  allowed  at  the  sum  of 
dollars,  together  with  dollars  cost  of  this  motion."" 


,  39 


FORM  No.  2259. 
Order  denying  purchaser's  motion  to  be  discharged.4o 

[Title  {court  order)  and  recitals  according  to  circumstances;  see 
Form  820,  p.  1174.] 

Oedeeed,  that  this  motion  be  and  it  hereby  is  in  all  respects 
denied,  with  ten  dollars  costs  of  this  motion  to  the  plaintiffs. 

And  it  is  further  ordered  that  the  stay  granted  herein  by  the 
said  order  to  show  cause  be,  and  the  same  hereby  is  vacated,  and 
that  the  said  purchaser  complete  his  purchase  as  of  the  date  when 
his  contract  reqiiired  him  to  complete,*-'  and  pay  the  balance  of  his 
purchase-money  with  interest  therdon*^  to  the  referee,   and  the 

39  The    purchaser,    on    being    dis-  encroachment,  although  under  the  cir- 

eharged  on  account  of  defects  in  the  cumstances   of  the  case  not  required 

title,  is  entitled  to  receive  a  return  of  for    the    purchaser's    protection,  was 

his   deposit,   with    interest   from   the  proper. 

time  the  sale  was  to  be  completed,  40  This  is  a.  final  order  in  a  special 
and  the  expenses  of  investigating  the  proceeding,  and,  as  such,  appealable 
title,  and  the  costs  of  his  motion  to  to  the  Court  of  Appeals.  Parish  v. 
be  discharged.  Rogers  v.  McLean,  31  Parish,  175  N.  Y.  181. 
Barb.  304,  10  Abb.  Fr.  306.  In  an-  Disobedience  of  this  order  will  sub- 
other  case,  it  was  directed  that  such  jeet  the  purchaser  to  punishment  for 
costs  and  expenses,  on  being  ascer-  a  contempt  of  court.  Burton  v.  Linn, 
tained,  should  be  charged  upon  the  21  App.  Div.  609,  47  N.  Y.  Supp.  835. 
petitioner's  interest  in  the  land,  and  Or,  in  case  a,  re-sale  is  directed,  the 
that  the  purchaser  have  execution  purchaser  may  be  directed  to  pay  the 
therefor.  Matter  of  Cavanagh,  14  deficiency,  and  punished  for  his  diso- 
Abb.  Pr.  *261,  note.  bedience.     See   two  Forms  following. 

In   Coates   v.    Fairehild,    14   Wkly.  and  notes. 

Die.   189,  the  direction  to  record  the  «  Parish   v.  Parish,   87  App.   Div. 

deed  was   held   sufficient   in   that  re-  430,  84  N.  Y.  Supp.  506. 

spect,  and  the  direction  to  remove  the  42  Parish  v.  Parish,  supra. 
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costs  of  this  motion  within  ten  days  from  service  upon  him  of 
a  copy  of  this  order.*^ 

[May  state  condition,  as  thv^:'\  This  order  is  made  on  con- 
dition, however,  that  the  plaintiff,  before  the  expiration  of  said 
ten  days,  record  the  deed  alleged  to  be  in  his  possession  from 
G.  H.  P.  to  B.  P.  F,  and  cause  to  be  removed  the  fence  of  J.  C.  G. 
inclosing  a  portion  of  the  premises  in  question  at  the  south  end 
thereof. 

Enter:   [^signature  of  judge  hy  initials  of  name  and  title.] 

FORM  No.  2260. 

Order  directing  re-sale,  on  purchaser's  default,  and  providing  for  payment  by 

him  of  deficiency,  expenses,  etc.^ 

[After  appropriate  recitals:] 

Obdeeed,  that  the  premises  affected  by  this  action  and  de- 
scribed in  the  decree  of  foreclosure  and  sale  entered  herein  on 
the  day  of  ,  19     ,  be  re-advertised  and  re-sold  [by 

R.  P.,  Esq.,  the  referee  named  in  said  decree]  according  to  the 
directions  of  said  decree;  and  it  is  further 

Oedeeed  and  adjudged,  that  M.  N.  [the  defaulting  pur- 
chaser] pay  to  [said,  referee]  the  amount  of  any  deficiency  that 
there  may  be  between  the  sum  of  dollars,  for  which  said 

premises  were  sold  to  him  upon  their  sale  on  ,  19     ,  and 

the  stim  for  which  said  premises  are  purchased  on  the  resale 
thereof  as  hereby  ordered ;  and  that  said  M.  'N.  also  pay  any  and 
all  costs  or  expenses  accruing  on  said  resale,  and  any  taxes,  water 
rents  or  assessments  which  have  or  may  become  liens  on  said 
premises  between  the  date  of  said  sale  on  ,  19     ,  and 

the  date  of  resale  of  said  premises ;  *^  and  it  is  further 

Oedeeed,  that  said  M.  'N.  pay  to  the  plaintiff's  attorney  ten 
dollars  costs  of  this  motion. 


43  Whether  the  court  will  order  the  Form.      See   Rowley   v.    Feldman,   66 
purchaser  to  complete,  or  will  order  a  App.  Div.  463,  73  N.  Y.  Supp.  385. 
re-sale   at   his   expense,   is   largely   a  *5  The    court    is    not    required,    as 
matter     of     descretion.      Burton    v.  matter  of  law,  to  hold  the  defaulting 
Linn,  supra.  purchaser  to  the  payment  of  the  de- 

44  Contempt  proceedings  cannot  be  ficiency,  and  equitable  consi^ierations 
based  upon  this  order;  it  will  be  neces-  may  intervene  to  warrant  excusing 
sary  to  obtain  an  order  fixing  the  him  in  whole  or  in  part.  See  Leslie 
amount    definitely,    as    in    the    next  v.    Saratoga    Brewing    Co..    59    App., 

Div.  400,  69  N.  Y.  Supp.  581. 
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FORM  No.  2261. 

Order  fixing  amount  of  deficiency  on  re-sale,  for  which  original  purchaser  is 

liable.46 

At  a  Special  Term  [etc.,  as  in 
Form  820,  p.  1174]. 
[Title  of  catbse.'] 

The  plaintiff  having  moved  for  an  order  fixing  the  amount  di- 
rected by  the  order  of  this  court  herein,  dated  the  day  of 
,19  ,  to  be  paid  by  M.  IST.  [the  defaulting  purchaser'] 
to  the  referee  herein  as  the  amount  of  the  deficiency,  and  costs 
and  expenses  of  the  resale  therein  ordered,  as  well  as  for  the  taxes, 
water  rents  and  assessments  which  may  have  become  liens  on  the 
premises  therein  referred  to  subsequent  to  the  first  sale;  and  that 
said  M.  N,  be  directed  to  pay  to  the  referee  herein  the  sum  so 
fixed  [and  for  such  other  and  further  relief  as  may  be  just]  ;  and 
the  said  motion  regularly  coming  on  to  be  heard  [continue  with 
appropriate  recitals  of  moving  papers,  and  either  recite  personal 
service  of  motion  papers  upon  purchaser,  or  his  appearance  hy 
counsel  on  argument]  • 

Oedeeed,  that  the  said  motion  be  and  the  same  is  hereby 
granted,  with  ten  dollars  costs  to  the  plaintiff,  and  that  the  amount 
directed  by  the  order  of  this  court  herein  dated  the  day  of 

,19     ,  to  be  paid  by  said  M.  N.  to  the  referee  herein 
is  hereby  fixed  at  the  sum  of  dollars,  with  interest  thereon 

from  ,19     ,  to  the  day  of  payment;  and  it  is  further 

Oedeked,  that  said  M.  jST.  pay  the  said  sum  of  dollars, 

with  interest  as  aforesaid,  to  the  referee  herein  within  [five]  days 
after  personal  service  upon  him  of  a  certified  copy  of  this  order. 

Enter : 

FORM  No.  2262. 
Affidavit  to  move  to  compel  purchaser  to  complete  his  purchase.47 
[Title  of  court  andtaction.] 
[Venue.] 
A.  T.,  being  duly  sworn,  says: 
I.  That  he  is  [the  attorney  for]  the  plaintiff  in  this  action. 

48  From    Rowley    v.     Feldman,    74  Feldman,  84  App.  Div.  400,  82  N.  Y. 

App.  Div.  492,  77  N.  Y.  Supp.  453;  Supp.  679,  13  Anno.  Cas.  173. 

aff'd,  173  N.  Y.  607.     Proceedings  to  47  The  proper  remedy  is  a  motion 

punish  for  contempt  may  properly  be  in  the  action.     Crane  v.  Robinson,  19 

founded  upon  this  order.     Rowley  v.  Misc.  40,  42  N.  Y.  Supp.  874.    Plain- 
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II.  That  the  action  was  instituted  for  [the  foreclosure  of  a 
mortgage],  and  the  [mortgaged]  premises  were  offered  for  sale 
on  the  day  of  ,  19  ,  under  the  direction  of  the 
sheriff  of  county  [^or,  of  R.  F.,  Esq.,  referee,  whose  re- 
port of  sale  is  hereto  annexed],  under  terms  of  sale,  a  copy  of 
which  is  annexed,  and  were  purchased  by  M.  X.,  and  by  the  terms 
of  sale  the  deed  was  to  be  delivered  to  the  purchaser,  and  the 
purchase-money  was  to  be  paid  to  the  sheriff  \^or,  t^  said  referee] 
on  the              day  of                  ,  19     . 

III.  That  said  purchaser  declines  to  complete  his  purchase 
[^indicate  ground,  if  any,  and  allege  facts  showing  it  to  he  un- 
founded^ . 

[Jurat.l  \_8ignature.'[ 

[Present  also  referee's  certificate  that  purchaser  is  in  default.] 

FORM  No.  2263. 
Ordei  compelling  purchaser  to  coinplete.*8 

At  a  Special  Term  [etc.,  as  in  Form, 
820,  p.  1174  of  this  volume}. 
[Title  of  action.} 

[After  appropriate  recitals  —  see  Form  101,  p.  259,  Volume 
I  —  including  a  recital  of  personal  service  of  the  moving  papers 
upon  the  purchaser,  and  his  appearance  by  counsel  if  the  fact:} 

Oedeeed,  that  the  said  motion  be  and  the  same  is  hereby 
granted,  and  M.  'N.,  the  purchaser  of  the  premises  under  the 
judgment  of  foreclosure  and  sale  herein,  is  hereby  directed  to 
complete  his  purchase  within  [ten]  days  of  service  upon  liim  of 
a  copy  of  this  order. 

tiff  cannot  bring  an  action  to  compel  founded     upon     adverse     possession, 

a    specific    performance.      Burton    v.  though    the    proof    thereof    must    be 

Linn,    21    App.    Div.    609,    47   N.   Y.  clear.     Metzger   v.   Martin,   87   App. 

Supp.  83,5.     It  is  discretionary  with  Div.  572,  84  N.  Y.  Supp.  494;  aff'd, 

the  court  whether  to  order  the  pur-  177  N.  Y.  561.     Compare  Gorman  r. 

chaser  to  complete,  or  direct  a  resale  Gorman,  40  App.  Div.  225,  57  N.  Y. 

at  his  expense.     Id.  Supp.    1069;    aff'd,    159   N.   Y.    571j 

If  a  title  rests  on  parol  evidence,  a  and  see  Freedman  V.  Oppenheim,  137 

purchaser   will   not   be   compelled   to  N.  Y.  101. 

take  it.     See  Huber  v.  Case,  93  App.  *«  Disobedience   of  this   order  may 

Div.  479,  87  N.  Y.  Supp.  663;   Coll.  be  punished  as  a  contempt  of  court. 

Point  Sav.  Bank  v.  Vollmer,  44  App.  Burton  v.  Linn,  21  App.  Div.  609,  47 

Div.   619,   60  N.  Y.   Supp.  389;    Ste-  N.  Y.  Supp.  835. 

phens  V.   Flammer,   40  Misc.  278,  81  An  assignee  of  the  bid  may  be  oom- 

N.  Y.  Supp.  1064.     But  a  purchaser  pelled  to  complete.    Archer  v.  Archer, 

may    be    compelled    to    take    a    title  155  N.  Y.  415. 


EXECUTING   JUDGMENT.—  III.   SPECIFIC   RELIEF.  2209 

FORM  No.  2264. 
Order  awarding  possession.isa 

At  a  Special  Term  feic,  as  in 
Form  820,  p.  1174]. 
[Title  of  action.'] 

On  reading  and  filing  the  affidavit  of  A.  B.,  the  purchaser  at 
the  sr.le  of  the  mortgaged  premises  in  this  action,  verified  the 
day  of  J  19     ,  and  on  the  judgment-roll  entered 

herein  in  the  office  of  the  clerk  of  county  on  the 

day  of  ,  19     ,  and  the  report  of  sale  of  ,  Esq.,  the 

referee  to  sell,  filed  in  said  office  on  the  day  of 

19     [and  the  order  confirming  said  report  entered  herein  on  the 
day  of  ,  19     ],  and  on  the  deed  from  said  referee 

to  said  A.  B.,  bearing  date  the  day  of  ,  19     ,  and 

on  the  notice  of  this  motion,  with  due  proof  of  the  service  thereof 
on  C.  D.,  who  is  now  in  possession  of  the  said  mortgaged  prem- 
ises, and  after  hearing  ,  Esq.,  attorney  for  the  said  A.  B., 
in  behalf  of  this  motion,  and  ,  Esq.,  attorney  for  said 
C.  B.,  in  opposition  thereto: 

Oedeked,  that  the  sheriff  of  the  county  of  put  the  said 

A.  B.  into  possession  of  the  said  nlortgaged  premises  according  to 
the  true  intent  and  meaning  of  the  said  judgment ;  said  premises 
are  described  as  follows  [full  description.] 

Enter:   [signature  of  judge  hy  initials  of  name  and  title.] 

II.     SPECIFIC   PERFORMANCE   BY   DELIVERY,   ETC. 

FORM  No.  2265. 
Order  that  clerk  deliver  a  conveyance  or  other  thing  deposited  in  court. 

[Title  (court  order)  and  recitals;  see  Form  820,  p.  1174]. 

Oedeeed,  that  the  clerk  of  this  court   [or,  of  the  county  of 
]  deliver  to  the  [plaintiff]  A.  B.,  or  his  attorney,  upon 
the  entry  of  this  order,  a  certain  deed  executed  by  the  [defendant] 
Y.  Z.  to  said  plaintiff  for  the  conveyance  of  property  on 
street  in  the  city  of  ,  which  deed  bears  date  the  day 

of  ,  19     ,  and  was  deposited  in  the  office  of  said  clerk  on 

the  day  of  ,  19     . 

Enter:   [signature  of  judge  hy  initials  of  name  and  title.] 

*8a  Under  Code  Civ.  Pro.,  §  1675,  antee,  etc.,  Co.  v.  American  Power, 
such  an  order  should  be  made,  rather  etc.,  Co.,  95  App.  Div.  192,  88  N.  Y. 
than  a  writ  of  assistance.    Title  Guar-       Supp.  502. 
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FORM  Wo.  2266. 
Order  that  sheriff  convey  property  which  a  party  has  failed  to  convey  under 

judgment.*^ 

[Title  (court  order);  see  Form  820,  p.  1174. j 

On  reading  the  judgment  entered  herein  on  the  day  of 

,19     ,  in  the  office  of  the  clerk  of  the  county  of  , 

which  contains,  among  other  things,  an  adjudication  and  direc- 
tion that  [quoting  direction  to  convey^,  and  on  reading  and  filing 
the  affidavit  of  M.  JST.,  verified  the  day  of  ,  19     , 

[and  the  certificate  of  the  sheriff  of  the  county  of  ,  dated 

the  day  of  ,  19     ,  by  which  it  appears  to  the  sat- 

isfaction of  the  court  that  a  certified  copy  of  said  judgment  was, 
on  the  day  of  ,  19     ,  duly  persjonally  served  on 

said  Y.  Z.,  with  due  notice  of  its  entry,  and  due  demand  there- 
upon made  that  he  comply  with  said  direction,  and  that  on  the 
day  of  ,  19     ,  a  deed  of  conveyance,  in  proper 

form  for  execution  by  him  under  and  in  pursuance  of  said  judg- 
ment, was  by  said  A.  B.  duly  presented  to  him,  and  his  execution 
thereof  pursuant  to  said  judgment  demanded,  a  copy  of  which 
deed  is  hereto  annexed,  and  that  said  Y.  Z.  has  wholly  refused 
to  make  or  execute  such  a  conveyance,  and  has  disobeyed  said 
direction  in  said  judgment;  and  on  reading  proof  of  due  notice 
of  this  motion  given  to  said  Y.  Z.  personally,  and  after  hearing 
A.  T.,  of  counsel  for  plaintiff,  and  T.  Z.,  of  counsel  [or,  no  one 
appearing]  for  defendant  in  opposition,  and  due  deliberation 
being  had ;  l^Tow,  on  motion  of  A.  T.,  attorney  for  said  plaintiff : 
it  is 

Oedeeed,  that  S.  H.,  the  sheriff  of  the  county  of  ,  be 

and  he  hereby  is  directed  in  the  name  of  said  Y.  Z.  to  execute  and 
in  his  stead  to  acknowledge  and  deliver  to  said  A.  B.  the  deed  of 
which  said  copy  is  hereto  annexed,  and  that  said  deed  shall  stand 
and  be  a  good,  sufficient  and  complete  conveyance  of  the  preinises 
in  said  judgment  directed  to  be  conveyed  by  said  Y.  Z.,  and  all 
its  terms,  conditions,  covenants  and  provisions,  of  whatsoever 
nature,  shall  bind  said  Y.  Z.  and  all  claiming  under  or  through 
him  as  effectually  as  if  the  same  had  been  executed  by  him. 

[This  order  is  without  prejudice  to  any  proceedings  that  have 
been  or  may  be  taken  against  said  Y.  Z.  to  punish  his  said  dis- 
obedience as  a  contempt.] 

Enter:   [signature  of  judge  hy  initials  of  name  and  title.^ 
49  N.  Y.  Code  Civ.  Pro.,  §  718;  s.  p.,  Langdon  v.  Sherwood,  124  U.  S.  74. 


EXECUTING   JUDGMENT. III.    SPECIFIC  BELIEF.  2211 

FORM  No.  3267. 
Motion  for  receiver  after  judgment.so 

[May  apply  on  afjidavit,  on  notice,  which,  if  the  defendant's 
attorney  of  record,  or  some  other  attorney,  has  not  acted  for  him 
in  the  cause,  since  judgment,  should  be  personally  served,  or 
served  as  the  court  may,  by  order  to  show  cause,  direct.  Apply 
to  the  court.  Adapt  order  of  appointment  with  directions  and 
powers,  from  Forms  in  Chapter  VIII.'] 

50  The  court  has  inherent  power  to  Code  Civ.  Pro.,  §   713),  even  though 

appoint  a  receiver ;  and  may  appoint  not  prayed  for  in  the  complaint.   Mer- 

one  after  iinal  judgment  to  carry  it  rill  v.  Elam,  2  Tenn.    (Cooper)   513; 

into    effect    (Wright    ij.    Vernon,     3  Connelly    v.    Dickson,    76    Ind.    440; 

Drew,  112;  Schreiber  v.  Carey,  9  Ee-  abst.   s.   c,   6   Wkly.   Cin.   Law  Bui. 

porter,   526,   and   cases   cited;    N.   Y.  747;  High  on  Kecs.,  2  ed.,  38. 


2212  Abbott's  peactice  and  forms. 


AETICLE    IV. 

Enfoecing  Judgment  foe  Costs  Against  a  Thied  Peeson 

Inteeested. 

FOKMS. 

2268.  Order  that  a  third  person  pay      2269. an   attorney  for  non-resi- 

the  costs  of  an  action.  dent  pay  costs,  etc. 

FORM  No.  2268. 
Order  that  a  third  person  pay  the  costs  of  an  action.si 

[^Title  (court  order)  and  recitals  as  in  other  cases,  hut  recit- 
ing personal  service  on,  or  appearance  of,  the  third  person.'\ 

Oedeeed,  1.  That  said  M.  IT.,  as  a  person  beneficially  inter- 
ested in  the  recovery  in  this  action,  pay  to  T.  Z.,  attorney  for 
the  defendant  Y.  Z.,  within  [five]  days  after  the  service  upon 
him  of  a  copy  of  this  order,  the  costs  recovered  by  said  defendant 
Y.  Z.  against  the  plaintiff  in  this  action,  amounting  to  the  sum 
of  dollars,  with  interest  thereon  from  ,  ,  19     , 

to  the  date  of  said  payment,  for  which  judgment  was  entered  in 
this  action  on  the  day  of  ,  19     ,  in  favor  of  the 

said  defendant  against  the  said  plaintiff,  together  with  $10  costs 
of  this  motion."^ 

Enter:   [^signature  of  judge  hy  initials  of  name  and  title.] 

51  Sustained  in  Merceron  v.  Fowler,  costs,  or  to  avoid  giving  security  for 

46  N.  Y.  Super.  Ct.  351 ;  N.  Y.  Code  costs,  where  the  assignor  retains  the 

Civ.   Pro.,   §   3247;    s.  P.,   Slauson  v.  beneficial  interest,  is  within  the  stat- 

Watkins,  95  N.  Y.  369.  ute.    Friedman  v.  Met.  Steamship  Co., 

The  statutory  provision  is  not  vio-  109  App.  Div.  600,  96  N.  Y.  Supp.  331. 

lative  of  the  Constitution.     Tucker  v.  Pendleton  v.  Johnson,  18  N.  Y.  Supp. 

Oilman,  58  Hun,  167,  11  N.  Y.  Supp.  211,  21  Civ.  Pro.  272. 

555.  52  The   person  ordered   to   pay  the 

A  judgment  creditor,  on  whose  be-  costs  may  be  punished  for  contempt 

half   a   receiver   has    sued,    is   liable.  on  failure  to  comply  with  the  order. 

Bourdon  P.  Martin,  84  Hun,  179,  32  Tucker   v.   Oilman,    14  N.   Y.   Supp. 

N.  Y.  Supp.  441.  392,  20  Civ.  Pro.  397.     Contra,  Mor- 

A  transfer  to  escape  liability  for  rison  v.  Lester,  15  Hun,  538. 


EXECUTI]SrG  JUDGMENT. IV.    AGAINST  THIED  PERSON.         2213 

FORM  No.  2269. 

Oidei  that  an  attorney  for  non-resident  pay  part  costs,  and  the  assignee  of 
the  demand  pay  the  balance.ss 

At  a  Special  Term  [etc.j  as  in 
Form  820,  p.  1174]. 
[Title  of  action.] 

On  reading  and  filing  the  affidavit  of  T.  Z.,  verified  the 
day  of  ,  19     ,  shovying  to  the  satisfaction  of  the  court 

that  the  plaintiff  is,  and  at  the  commencement  of  this  action^* 
was,  a  non-resident  of  the  State  of  ,  and  that  this  suit 

Avas  prosecuted  for  the  benefit  of  M.  E".,  the  assignee  of  the  note 
on  which  the  action  was  founded;  and  after  hearing  A.  T.  of 
counsel  for  the  plaintiff,  and  T.  Z.  of  counsel  for  defendant; 
Now,  on  motion  of  T.  Z.,  attorney  for  defendant: 

Oedeeed,  that  said  A.  T.  pay  to  the  defendant  his  costs  ac- 
crued in  this  cause  to  an  amount  not  exceeding  the  sum  of  one 
hundred  dollars;  and  that  the  said  M.  IST.  pay  to  the  defendant 
the  balance  of  said  costs,  and  ten  dollars  the  costs  of  this  motion. 

Enter:    [signature  of  judge  hy  initials  of  name  and  title.] 


53  This  Form  is  adapted  from  War-  The  only  way  which  an  attorney's 
ing  V.  Barett,  2  Cow.  460 ;  s.  P.,  N.  Y.  liability  for  costs  can  be  properly 
Code  Civ.  Pro.,  §  3278.  adjudicated  upon  is  by  motion  for  an 

54  An  afBdavit  that  plaintiffs  are  order  requiring  him  to  pay  the  costs, 
non-residents  is  insufficient.  IMoir  v.  In  re  Levy,  2  Civ.  Pro.  Rep.  (Browne) 
Brown,  9  How.  Pr.  270 ;  Long  v.  Hall,  108. 

3  Sandf .  729 ;  Alexander  v.  Carpenter, 
3  Den.  266. 


INDEX  OF  SUBJECTS  AND  FORMS. 


'      [To  avoid  swelling  the  index  unnecessarily,  the  lists  of  forms  given  at  the 
head  of  each  chapter    or  division  of  a  chapter,  are  not  reprinted  here  in  full! 

Thus  under  "Affidavit,"  the  reader  is  first  referred  to  p.  13,  where  he  will 
find  a  list  of  common  forms  applicable  to  afiidavits  in  general,  which  list  is 
not  reprinted  at  length  in  the  index.  Following  this  reference  he  will  fina 
in  the  index  an  alphabetic  list  of  all  the  affidavits  for  particular  purposes 
which  are  scattered  through  the  volume.  So  under  "  Injunction  "  the  reader 
is  first  referred  to  those  pages  where  he  will  find  the  extended  contents  of 
the  text  and  forms  for  Injunctions  in  general,  and  motions  relative  thereto  • 
to  this  is  added,  in  the  index,  an  enumeration  of  the  forms  in  other  parts 
of  the  book  which  bear  on  this  subject,  such  as  the  injunction  often  in- 
serted in  an  order  appointing  a  receiver  (contained  in  the  article  on  Receiv- 
ers) ;  the  dissolution  of  an  injunction  by  final  judgment  (contained  in  the 
chapter  on  Trial  and  Judgment).] 

[Volume  I  ends  with  page  1189.1 


ABANDONMENT  of  part  of  claim  in 

replevin,  F.  801,  p.  1160. 
ABATEMENT  of  action,  p.  1432. 
affidavit  to   move  to  declare  action 

abated,  F.  1138,  p.  1460. 
order  of,  F.  1140,  p.  1461. 
stipulation    to    waive,    F.    1618,    p. 

1792. 
suggestion  of  death,  F.  247,  p.  447. 
entitling    papers    after    change    of 

parties,  p.  38. 
order    vacating    injunction    because 

of,  F.  668,  669,  p.  991,  992. 
recital   of    abatement    and    continu- 
ance in  judgment,  F.  1704,  p.  1856. 
of   nuisance,   publication   of   notice, 
p.  347,  n. 
ABBREVIATIONS  of  names  in  sum- 
mons, p.  624. 
ABIDE  EVENT,   order  that   one  ac- 
tion   abide    even',    of   another,   F. 
1236,  p.  1523. 
stipulating  to,  p.  436;  F.  242,  p.  443. 
costs    ordered    to    abide    event,    p. 
2100. 
ABSCONDING,  affidavit  of,  to  obtain 
service  by  publication,  etc.,  F.  391, 
p.  674;  attachment,  F.  830,  p.  1195; 
arrest,  F.  943,  p.  1290. 
ABSENCE,  affidavit  proving,  p.  658. 
allesration    of    fruitless    inquiry,    to 

establish,    p.    667. 
for  forms,  see  F.  390,  n.  673;  F.  400, 
p.  682;  F.  408,  p.  687. 


ACCEPTANCE,  compelling,  of  bill  of 

particulars,  F.  1081,  p.  1407. 
ACCOUNT,    referred   to    in   pleading; 
and    demand    of    copy.      See    list, 
p.  1394. 
of  receiver.     See   list,   p.    1126;    re- 
port   of   referee   passing    F.    775, 
p.  1132. 
ACCOUNT    BOOKS,    compelling    pro- 
duction at  trial  of,  affidavit  for, 
P.  1513,  p.  1703. 
order  for  production  of,  F.  1514,  p. 

1704.  • 
subptEna  for,  F.  1512,  p.  1702. 
ACCOUNTING,  of  receiver,  p.  1126. 
action  for  does  not  abate,  p.  1433,  n. 
order  of  surrogate  that  executor  or 
administrator  render  an  interme- 
diate, F.  2181,  p.  2142. 
power  given  on  reference  of  the  is- 
sues, F.  1828,  p.  1920. 
reference    to    examine    account    of 
special   guardian   after   objections 
or  exceptions,  F.  1341,  p.  1594. 
examination    before   trial   in   action 
for,   F.    1399,    p.   1636;    in   action 
against    broker    for,    F.    1399,    p. 
1636. 
examination  of  party,  and  discovery 
and  inspection  of  books  and  vouch- 
ers in  action  for,  p.  1347,  n. 
order  that  books  and  papers  be  de- 
posited with  referee,  F.   1353,  p. 
1597  (and  see  Account). 
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[Volume  I  ends  with  page  1169.] 


ACCOUNTING  —  Continued. 

direction  for  accounting  before 
judgment,  F.  1792-1803,  p.  1900, 
etc. 

appearance  of  third  persons  before 
referee  on,  F.  1806,  p.  1906. 

exceptions  to  report  of  a  referee  ap- 
pointed to  take  and  state  an  ac- 
count, F.  1809,  p.  1908. 

appointing  a  receiver  pending,  F. 
704-709,  p.  1061. 

recital  in  judgment  that  trustee  ac- 
counted in  open  court,  F.  1773,  p. 
1890. 
ACKNOWLEDGMENTS.  For  the  prac- 
tice and  list  of  common  forms, 
see  p.  2. 

see  also  as  to  bonds,  p.  25;   under- 
takings,     p.      460;       satisfaction 
pieces,  p.  2061,  2062. 
ACTION,  abatement  of.     See  Abate- 
ment. 

in  what  cases  to  move  rather  than 
bring  new  action,  p.  77, 148,  613,  n. 

severing,  p.  1387. 

one  motion  or  proceeding  in  several 
actions,  p.  84. 

what  is  on  contract,  p.  1269. 

by  receiver,  p.  1019;  against  re- 
ceiver, p.  1020. 

affecting  stipulations,  p.  441. 

enjoining  previous  action,  p.  822. 

on  undertaking,  p.  993. 
ADDRESS   or  direction   of   notice,   p. 
126. 

of  petition,  p.  315. 

obtaining  address  of  adverse  party, 
F.  1111,  p.  1431. 
ADJOURNMENT   of   court   to    cham- 
bers, p.   134;   F.  73,  p.  184. 

of  motion,  p.  137;  F.  124-127,  p. 
272,  273;  for  further  preparation, 
etc.,  F.  74,  p.  184. 

special  appearance  to  oppose,  F.  443, 
p.  740. 

notice  to  bring  on  hearing  of  mo- 
tion after  indefinite  adjournment, 
F.  51,  p.  168. 

of  reference  by  court,  pending  stay, 
F.  232,  p.  426. 

of  examination  before  trial,  F.  1421, 
p.  1649. 

of  judicial   sale,  notice  of,  for  ser- 
vice, F.  2233,  p.  2189. 
ADMISSION,  of  service  of  papers,  F. 
11,  p.  9. 

not  conceding  timeliness,  F.  12,  p.  9. 

of  receipt  of  copy,  F.  13,  p.  9. 


ADMISSW^S— Continued. 

by  attorney-general  of  service  of 
motion  papers,  etc.,  F.  720,  p. 
1078. 

of  personal  service  of  summons,  etc., 
F.  382,  p.  649. 

of  service  and  consent  to  immediate 
judgment,  F.  383,  p.  6S0. 

of  service  of  notice  of  sale  of  real 
property,  F.  2229,  p.  2188. 

by  plaintiff  of  defendant's  counter- 
claim, F.  1105,  p.  1427. 

of  facts  by  attorney's  stipulation, 
p.  435. 

of  genuineness  of  documentary  evi- 
dence, F.  1382,  p.  1614. 

of  copy  document,  F.  1372,  p.  1611. 

of  details  stated  in  schedule,  F. 
1370,  p.  1611. 

of  counsel,  on  motion,  to  be  recited 
in  order,  p.  225. 
ADVERTISEMENT  for  liens  in  parti- 
tion, F.  1998,  p.  2022. 

of  sale  in  foreclosure,  partition, 
etc.,  F.  2228,  p.  2186. 

as    to    publishing    legal    advertise- 
ments, see  Publication. 
AFFIDAVITS.     For  the  practice,  see 
p.   11-13;   p.   1181. 

Formal  parts,  see  list  of  Forms, 
p.  13. 

certificate  of  authority  of  foreign 
officer  taking,  F.  20,  p.  16. 

compelling  for  motion,  p.  106;  F. 
53-59,  p.  172. 

liability  to  be  compelled  to  make, 
for  motion,  p.  507. 

on  motion  to  declare  abatement  of 
action,  unless  the  representatives 
continue  it,  P   1138,  p.  1460. 

for  plaintiff  to  move  to  substitute 
executor  or  administrator  of  de- 
ceased defendant  (short  Form), 
F.  1125,  p.  1449. 

of  attachment  issued,  and  death  of 
defendant  before  publication  of 
summons  completed,  F.  1131,  p. 
1454. 

to  obtain  order  on  behalf  of  defend- 
ant continuing  action  in  name  of 
representative  or  successor  of 
plaintiff,  deceased  or  assigned,  F. 
1141,  p.   1461. 

for  motion,  on  behalf  of  executor 
or  administrator,  heir,  devisee,  as- 
signee, receiver,  etc.,  to  be  sub- 
stituted in  place  of  original  plain- 
tiff or  defendant,  F.  1160,  p.  1475. 
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AFFIDAVITS  —  Continued. 
to  compel  the  substitution  of  repre- 
sentative    of     deceased     adverse 
party,  F.  2108,  p.  2086. 
to  move  to  substitute  personal  rep- 
resentative of   party  dying  after 
appeal,  F.  2110,  p.  2087. 
to  procure  order  to  show  cause  why 
judgment  or  order  should  not  be 
reversed,  etc.,  after  death  of  par- 
ties, F.  2115,  p.  2090. 
for  alimony  and  counsel  fee,  F.  994 

p.  1331;   F.  996,  p.  1335. 
same,    pending    appeal,    F.    995,    p. 

1334. 
to  obtain  order  to  annex,  by  amend- 
ment, an  omitted  clause  in  order 
of  reference  in  foreclosure,  F.  32, 
p.  22. 
of   filing   amended   summons   before 
publication     or     service,     F.     423, 
p.  700. 
to    obtain    order    amending    order, 

F.  27,  p.  21. 
to    obtain    order    amending    as    to 
names,    etc.,    in    summons    or    in 
summons    and   complaint,   F.   431, 
p.  722. 
to  obtain  order  amending  summons 
and  complaint  by  inserting  name 
of     defendant    who    should    have 
been  originally  made  a  party,  F. 
434,  p.  726. 
to  move  to  dismiss  appeal  for  neg- 
lect to  give  new  undertaking,  F. 
2096,  p.  2078. 
to  obtain  stay  on  appeal  from  an 
order    or    judgment,    F.    2100,    p. 
2080. 
to  obtain  order  to  mark  judgment 
"  lien    suspended    on    appeal,"    F. 
2104,  p.  2083. 
to  obtain  order  of  arrest,  except  in 
replevin    (general   Form),   F.   927, 
p.  1274. 
to  obtain  order  to  amend  complaint 
by  adding  allegation  of  ground  of 
arrest,  F.  953  (see  F.  927,  p.  1274). 
to  obtain  order  of  arrest  by  reason 
of  apprehended  evasion  of  the  ju- 
risdiction   {ne   exeat),   F.   947,   p. 
1296. 
to    obtain    arrest,    in    replevin,    for 
goods     fraudulently     disposed    of 
with    intent    to    deprive    plaintiff 
thereof,  F.  949,  950,  p.  1298, 
to  move  to  vacate  arrest,  F.  955,  p. 
1306. 


AFFIDAVITS  —  Continued. 

to  move  to  discharge  person  privi- 
leged from  arrest,  F.  962,  p.  1312. 

to  move  to  discharge  person  of  un- 
sound mind,  or  infant  under  four- 
teen, F.  963,  p.  1313. 

to  obtain  order  of  arrest  after  ver- 
dict, F.  1640,  p.  1803. 

and  undertaking  to  obtain  attach- 
ment.    See  contents,  p.   1178. 

on  applying  for  attachment;  the 
practice  stated,  p.  1181. 

to  move  for  leave  to  sue  with  sher- 
iif  in  aid  of  attachment,  F.  301, 
p.  54j. 

to  sue  in  name  of  sheriff  in  aid  of 
attachment.     See  p.  543,  etc. 

to  obtain  order  under  attachment 
to  open  debtor's  safe  deposit  box, 
F.  845,  846,  p.   1209. 

to  falsity  of  certificate,  or  refusal 
to  make  certificate  on  which  to 
move  for  examination  of  debtor 
under  attachment,  F.  857,  p.  1220. 

for  order  to  show  cause  why  debtor 
should  not  answer  on  examination 
at  instance  of  attaching  creditor, 
F.  862,  p.  1224. 

by  attorney  in  corroboration  of  ref- 
eree's certificate  to  debtor's  re- 
fusal to  answer  as  to  property 
under  attachment,  F.  862,  p.  1224. 

of  third  person's  claim  to  property 
levied  upon,  F.  867,  p.  1227. 

of  claimant  (or  his  agent)  of  a  ves- 
sel attached,  F.  877,  p.  1232. 

of  defendant  to  obtain  release  of 
foreign  vessel  when  attachment 
has  been  vacated  after  undertak- 
ing given,  F.  885,  p.  1236. 

by  joint  owner  (or  his  agent)  to  ob- 
tain sale  of  foreign  or  domestic 
vessel  not  duly  claimed  by  third 
person,  F.  888,  p.  1237. 

to  obtain  sale  of  foreign  or  domes- 
tic vessel  attached  and  not  duly 
claimed  by  any  third  person,  F. 
889,  p.  1238. 

to  obtain  order  to  sell  property 
which  is  perishable  or  expensive 
to  keep,  F.  890,  p.  1238. 

to  obtain  order  to  show  cause  why 
attachment  should  not  be  va- 
cated, F.  896,  p.  1247. 

for  subsequent  attaching  creditor's 
motion  to  vacate  attachment,  F. 
910,  p.  1251. 

for  an  assignee's  motion  to  vacate 
attachment,  F.  911,  p.  1253. 
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AFFIDAVITS  —  Continued. 

oii  motion  to  vacate  attachment  by 
one  claiming  under  a  transfer 
from  defendant  subsequent  to  at- 
tachment, F.  912,  p.   1254. 

to  vacate  attachment  on  the  ground 
of  unexpired  credit,  F.  913,  p.  1255. 

to  move  to  discharge  attachnient  as 
to  interest  of  a  co-partner  in  levi- 
able property,  F.  918,  p.  1261. 

to  move  to  discharge  attachment  as 
to  non-leviable  nroperty  belonging 
to  defendant  and  his  co-partner, 
F.  920,  p.  1262. 

by  the  fund-holder  in  corroboration 
of  an  affidavit  to  discharge  at- 
tachment as  to  non-leviable  prop- 
erty belonging  to  defendant  and 
his   co-partner,  F.  921,  p.   1263. 

to  move  to  vacate  notice  of  attach- 
ment on  real  property,  F.  923,  p. 
1265. 

of  debtor  to  move  for  exoneration  of 
bail,  who  have  been  sued,  and 
having  surrendered  after  their 
time  to  answer  has  expired,  F. 
986,  p.  1325. 

to  move  for  enlargement  of  time  to 
surrender,  F.  988,  p.  1327. 

to  move  for  exoneration  of  bail  on 
death  or  imprisonment  of  princi- 
pal, F.  990,  p.  1328. 

to  obtain  order  for  bill  of  particu- 
lars, F.  1063,  p.  1397. 

to  obtain  further  account  or  further 
bill  of  particulars,  F.  1078,  p. 
1406. 

of  applicant  for  leave  to  sue  on  a 
bond  conditioned  to  pay  when  re- 
quired by  the  court,  F.  304,  p.  547. 

for  motion  to  place  on  short-cause 
calendar,  F.  1608,  p.  1787. 

to  oppose  motion  to  place  on  short- 
cause  calendar,  F.  1609,  p.  1788. 

to  disbursements  on  confessing  judg- 
ment, F.  351,  p.  607. 

to  obtain  consolidation  of  actions, 
F.   1231,  p.  1519. 

to  move  to  punish  for  contempt,  in 
putting  in  false  justification,  F. 
263,  p.  483. 

to  obtain  order  to  show  cause  why 
accused  should  not  be  punished 
for  contempt,  V.  1242,  p.   1529. 

of  service  of  order  to  show  cause 
in  contempt,  F.  1245,  p.  1533. 

to  obtain  attachment  for  contempt 
to  issue  in  the  first  instance 
(general  Form),  F.  1254,  p.  1539. 


AFFIDAVITS  —  Continued. 
to  attach  witness   (common  Form), 

F.  1259,  p.  1543. 
to  attach  witness  not  obeying  sub- 
poena   to    attend    before    sheriff's 
jury,  F.  1261,  p.  1544. 

to  obtain  summary  commitment  for 
non-payment  of  money  directed 
by   order,   F.    1276,  p.    1555. 

by  counsel  for  trustees  to  his  ser- 
vices, and  their  value,  F.  210,  p. 
336. 

to  procure  order  to  take  deposition 
for  use  upon  a  motion,  F.  53-56, 
p.   172-176. 

to  move  for  commission  to  take  de- 
position of  specified  witnesses 
without  the  State,  F.  1430,  1431, 
p.   1659.   1660. 

of  agent  bringing  deposition,  F. 
1480,  p.  1683. 

to  move  for  open  commission  or  an 
order  to  take  depositions  of  wit- 
nesses, F.   1496,  p.   1688. 

to  obtain  order  to  take  deposition 
conditionally  {de  hene  esse),  F. 
1506,  p.   1696. 

to  disbursements  in  proceedings  on 
original  petition,  F.  209,  p.  335. 

to  disbursements  upon  taxation  of 
costs,  F.   1689,  p.  1846. 

to  oppose  petition  for  discovery,  F. 
1389,  p.  1627. 

to  move  for  dismissal  without  trial, 
F.   1289,   p.   1562. 

to  obtain  order  for  sequestration  and 
receiver  of  husband's  property  in 
divorce  proceedings,  F.  1003,  p. 
1338. 

to  obtain  order  to  show  cause  why 
husband  should  not  be  attached 
for  contempt  on  not  paying  ali- 
mony, etc.,  F.  1005,  p.  1339. 

denying  cohabitation  in  action  to 
annul  marriage,  F.  1898,  p.  1957. 

of  continued  lunacy  in  action  to  an- 
nul marriage,  F.  1899,  p.  1958. 

denying  collusion,  etc.,  in  case  of 
adultery,  F.  1900,  p.  1958. 

to  move  that  attorney  bringirT 
ejectment  produce  authority,  F. 
1213,  p.  1509. 

in  support  of  motion  to  compel 
election  between  causes  of  action, 
F.  1096,  p.  1421. 

to  obtain  examination  of  adversarv 
in  expected  action,  F.  295,  p.  536. 
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to  obtain  examination  of  party  to 
enable  other  party  to  plead  (gen- 
eral    Form),     F.     1014,     p.     1358. 

same;  of  corporation,  F.  1013,  p. 
1353. 

to  obtain  examination  of  plaintiff, 
to  enable  defendant  to  plead  and 
to  prove  his  case  (defense  of 
fraud  to  action  on  a  sale),  F. 
1015,  p.  1360. 

to  obtain  examination  of  adverse 
party  before  trial,  F.  1398-1407,  p. 
1634,  etc. 

to  obtain  examination  of  party  at 
his  ovi^n  instance,  F.  1408,  p.  1642. 

to  move  for  leave  to  file  and  serve 
ezceptions  and  make  case  nunc 
pro  tunc,  F.  1752,  p.  1883. 

to  obtain  leave  to  issue  execution 
for  possession  of  realty  after 
death  of  party  against  whom 
judgment  was  had,  F.  2164,  p. 
2124. 

to  move  for  leave  to  issue  execution 
after  lapse  of  five  years,  F.  2167, 
p.  2126. 

to  move  for  execution  against  prop- 
erty of  a  judgment-debtor  having 
died  after  judgment,  F.  2171,  p. 
2130. 

to  obtain  execution  on  judgment 
against  executor  or  administrator 
as  such,  F.  2177,  p.  2138. 

to  obtain  special  execution  on  judg- 
ment for  necessaries,  F.  2197,  p. 
2162. 

of  sheriff  to  obtain  order  extend- 
ing time  to  return  conflicting  ex- 
ecutions, etc.,  F.  2217,  p.  2172.  _ 

to  obtain  discharge  from  execution 
against  the  person,  F.  2226,  p. 
2183. 

to  claim  presented  to  executors  or 
administrators,  F.  277,  p.  516. 

for  an  ex-parte  application,  F.  52, 
p.  171;  F.  817,  p.  1172. 

of  merits  to  move  for  extension  of 
time  to  plead,  F.  1031,  p.  1372. 

compelling  to  file,  p.  57. 

for  motion  to  take  off  the  flies  for 
scandal  and  impertinence,  F.  46, 
p.  62.     (And  see  p.  296.) 

to  move  to  vacate  order  for  neglect 
to  file  papers,  F.  176,  p.  300. 

to  move  to  compel  filing  of  plead- 
ings,  F.    1039.   p.   1377. 

to  move  after  foreclosure  for  leave 
to  sue  for  deficiencv  a  party  to 
the  forelosure,  F.  312,  p.  555. 
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by  mortgagee  of  non-payment  of 
money  to  redeem,  F.  2021,  p.  2033. 

of  anjount  due  remaining  unpaid, 
on  judgment  to  redeem,  F.  2221, 
p.   2178. 

to  sum  remaining  unpaid  on  inort- 
gage  to  redeem,  F.  2222,  p.  2179. 

of  proposed  guardian  ad  litem  to 
his  competency,  F.  342,  p.  592;  F. 
484,  p.  838. 

of  service  of  order  appointing  guar- 
dian ad  litem  nisi,  and  of  default, 
F.  491,  p.  845. 

to  obtain  confirmation  of  service  on 
infant  defendant,  and  appoint- 
ment of  guardian  ad  litem,  nunc 
pro  tunc,  F.  494,  p.  847. 

to  obtain  habeas  corpus  ad  testifi- 
candum, F.  1515,  p.  1705. 

order  impounding  for  prosecution  in 
perjury,  F.  122,  p.  271. 

to  move  to  set  aside  judgment 
against  infant  without  appoint- 
ment of  guardian  ad  litem,  F. 
2042,  p.  2045. 

complaint  used  as,  to  obtain  injunc- 
tion, p.  902. 

to  move  for  injunction — contents, 
905. 

to  truth  of  allegations  in  complaint 
to  move  for  injunction,  F.  527,  p. 
911. 

in  corroboration  of  affidavit  for  in- 
junction by  attorney,  F.  528,  p. 
912. 

to  truth  of  allegation's  in  complaint 
(another  Form),  F.  529,  p.  913. 

the  same  (another  Form),  F.  530, 
p.  913. 

to  obtain  injunction  against  deliv- 
ery of  pledge  wrongfully  sold,  F. 
531,  p.  914. 

by  co-plaintiffs  in  support  of  mo- 
tion for  injunction,  F.  534,  p.  916. 

of  service  of  injunction  granted  by 
a  judge,  F.  661,  p.  982. 

the  same  granted  by  the  court,  F. 
662,   p.   982. 

on  application  to  vacate  injunction. 
For  the  practice  see  p.  984. 

to  apply  ex-parte  to  judge  to  va- 
cate ex-parte  injunction,  F.  663, 
p.  988. 

to  obtain  order  that  the  plaintiffs 
in  two  causes  in  the  same  court 
interplead,  F.  1156,  p.  1472. 
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to  obtain  order  interpleading  third 
person  and  discharging  defendant 
on   payment    into    court,   etc.,   F, 
1144,  p.  1463. 
to  move  for  leave  to  sue  on  a  judg- 
ment in  the  court  in  which  it  was 
recovered,  F.  319,  p.  561. 
of  regularity  to  enter  judgment  on 
default  with  the  clerk,  F.  1562,  p. 
1750. 
to   apply    for   judgment   as   on   de- 
fault,   for   failure    of   corporation 
defendant  to  sen'e  order  for  trial 
of  action  for  damages  on  evidence 
of  debt,  F.  1563,  p.  1751. 
of  regularity  to  enter  judgment  on 
application  to  the  court   (general 
Form),  F.   1568,  p.   1755. 
"v  of    regularity    to    obtain    personal 
"      judgment  on  default  after  service 
by    publication    and    attachment, 
F.   1579,   p.   1762. 
of  regularity  in  foreclosure,  on  mov- 
ing for   judgment   on  default,  or 
for  preliminary  reference  to  com- 
pute, F.  1584,  p.  1766. 
to  move  for  judgment  for  want  of 

reply,  F.  1592,  p.  1773. 
to  move  on  behalf  of  third  person, 
claiming    as  ■  a    creditor    of    the 
parties,   to   resettle   judgment  by 
striking    out    extravagant    allow- 
ances,  F.  2034,  p.   2038. 
to  move  to  vacate  judgment  entered 
on    false    affidavit    of    service    of 
summons,  F.  2038,  p.  2042. 
to  move  for  leave  to  defend  after 
judgment  on   service  by  publica- 
tion (in  divorce),  F.  2041,  p.  2044. 
to  enter  judgment  on  order  of  Ap- 
pellate  Division   on  demurrer,  F. 
2145,   p.   2108. 
of  publication  of  order  for  judicial 

sale,  F.  2234,  p.  2190. 
on  motion  to  stay  sale,  F.  2230,  p. 

2188. 
to   move   to    open   judicial   sale,   F. 

2251,  p.  2200. 

on  the  part  of  purchaser  to  move 

to  be  discharged,  F.  2257,  p.  2203. 

'J  to    move    to    compel    purchaser    to 

complete  his  purchase,  F.  2262,  p. 

2207. 

to  move  to  vacate  leave  to  sue  as  a 

poor  person,  F.  500,  p.  853. 
to  obtain  warrant  to  seize   chattel 
under  foreclosure  of  lien,  F.  812, 
p.   1167. 


with  page  1169.] 

AFFIDAVITS  —  Continued. 

on  motion  to  cancel  lis  pendens,  F. 

524,   p.    895. 
of  merits;  who  by,  p.  170;  p.  1784. 
of    merits;    service    on   day   of   in- 
quest, p.  382. 
of    merits    to    prevent    inquest,    F 

1604,  1605,  p.  1784,  1785. 
to  obtain  order  for  payment  out  of 
money  in  court,  F.  1318,  p.  1581. 
for  a  motion  (general  Form),  F  52 

p.  169;  F.  815,  p.  1171. 

to  obtain  order  to  show  cause  why 

new  trial  should  not  be  ordered 

on  the  minutes,  F.  1643,  p.   1805. 

to   move   for  new   trial  for  juror's 

misconduct,  F.   1648,  p.  1809;  for 

party's  communicating  with  jury 

F.    1649,    p.    18l0;    on   ground   of 

surprise,    F.    1650,    p.    1811;    for 

newly     discovered     evidence,     F. 

1651,  1652,  p.  1813,  etc. 

to  move  for  new  trial  in  ejectment, 

F.  1943,  p.  1986. 
to   authenticate   attorney's   offer  of 
judgment  or  acceptance,  F.  1304, 
p.  1573. 
■  to  enter  judgment  on  accepted  of- 
fer, F.  1306,  p.  1574. 
to   move   for  payment   of   sum  ad- 
mitted   by    answer,    F.     1308,    p. 
1575. 
for  plaintiff  to  obtain  leave  to  add 
formal    parties     (with     leave    to 
amend),  F.  1116,  p.  1443. 
for  plaintiff  to  move  to  strike  out  a 
defendant   who   has  died,  leaving 
neither  representatives  nor  assets 
subject    to     the    jurisdiction,    F. 
1112,  p.   1441. 
for  plaintiff  to  move  to  bring  in  one 
who,     pending     the     action,    has 
made   himself   liable  to   suit   and 
injunction,   F.   1120,  p.   1446. 
for  plaintiff  to   move   for  leave  to 
bring    in    a    new-born    infant,    F. 
1118,  p.  1445. 
or  former  attorney  in  corroboration 
of    moving    affidavit    to   bring   in 
third  party,  F.  1169,  p.  1479. 
by    judgment-creditor    to    move    to 
come   in   before   judgment   as   co- 
plaintiff    in    creditor's    action,    F. 
1199,  p.  1497. 
of  landlord  to  move  to  be  made  co- 
defendant   in  ejectment,  F.   1208, 
p.  1503. 
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AFFIDAVITS  —  Continued. 
by  owner  of  chattels  to  intervene  in 
action    for    their    possession,    F. 
1209,  p.  1504. 
to   move  for  preliminary   reference 

in  partition,  F.  1964,  p.  2004. 
of  desire  to  enjoy  shares  in  common 

in  partition,  F.  1965,  p.  2005. 
to  obtain  perpetuation  of  testimony 
of  a   witness   in  an   expected   ac- 
tion, F.  295,  p.  536. 
to   move   to  change  place   of   trial. 

See  list,  p.  1723,  etc. 
to  oppose  change  of  place  of  trial, 

F.  1547,  p.  1734. 
pleading;  moving  to  compel  a  reply, 

F.  1099,  p.  1423. 
to  obtain  preference  on  the  calen- 
dar,   on    facts    not    appearing    in 
the  papers,  F.  1319,  p.  1583. 
by  attorney  of  facts  as  to  previous 

application,  F.  185,  p.  322. 
to  prevent  arrest  of  v^itness,  or  ob- 
tain discharge   when  arrested,  in 
a    civil    action   or   proceeding,    in 
violation  of  privilege,  F.  1517,  p. 
1707. 
to  procure  order  to  produce  docu- 
ments   at   the   trial,   F.    1513,    p. 
1703. 
to  obtain,  at  Appellate  Division,  al- 
native  writ  of  prohibition  to  Spe- 
cial Term,  F.  478,  p.  828. 
of  publication,   p.   361;    F.   215,   p. 

365. 
on     application     for    receivers,    p. 

1008. 
to  obtain  order  to  show  cause  why 
receiver  should  not  be  appointed 
(general  Form),  F.  675,  p.  1027. 
to  obtain  receiver  in  foreclosure,  F. 

698,  699,  p.  1049,  1051. 
to    obtain    receiver    of    partnership 

assets,  F.  703,  p.  1060. 
to   obtain   appointment   of   receiver 
in  a  judgment-creditor's  action  to 
sequestrate  corporate  property,  F. 
716,  p.  1076. 
on  behalf  of  receiver  to  obtain  de- 
livery   of    books    and   papers,    F. 
741,  p.   1102. 
for  motion  to  compel  tenants  to  pay 

to  receiver,  F.  743,  p.  1103. 
to   obtain   order   staying   other   ac- 
tions   affecting    assets    under   re- 
ceivership, F.  744,  p.  1104. 
of  receiver  to   his  account,  F.  771, 
p.  1129.  ' 
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to  obtain,  order  to  show  cause  why 
removed  receiver  should  not  be 
punished  for  contempt  for  failing 
to  pay  over,  F.  787,  p.  1141. 
to  move  for  reference  of  an  action 
involving  a  long  account,  F.  1816, 
p.  1914. 
to  oppose  motion  for  reference,  F. 

1819-1822,  p.  1917. 
to  move  to  vacate  proceedings  taken 
after  notice  terminating  reference, 
F.  1844,  p.  1926. 
of  regularity  to  apply  for  judgment 
of   divorce   or   reference,   F.   1897, 
p.  1956. 
to  move  for  reference  of  claim   to 
surplus  in  foreclosure,  F.  1957,  p. 
1999. 
to  move  for  judgment,  or  for  pre- 
liminary   reference    in    partition, 
where     no     material     issue     was 
raised,  F.  1964,  p.  2004. 
to  obtain  stay  in  local  court  to  en- 
able  applicant   to  move   Supreme 
Court    for   removal   of   cause,    F. 
1551,  p.  1739. 
to  oppose  motion  to  remove   cause 
and  change  place  of  trial,  F.  1556, 
p.  1743. 
of  prejudice  or  local  influence  to  re- 
move cause,  F.  459,  p.  805. 
of  sufficiency  of  sureties  in  bond  on 
removal  of  cause  (short  Form),  F. 
461,   p.   806. 
in  replevin  (claim  and  delivery),  F. 

793,  p.   1152. 
by    agent   or   attorney,    F.    794,    p. 

1155. 
in  replevin  where  exempt  property 
has  been  seized  on  execution,  F. 
795,  p.   1156. 
on    part    of    defendant    to    reclaim 
chattels     replevined,    F.     805,    p. 
1162. 
of    third    claimant    in    replevin,    F. 

807,  p.   1164. 
to   obtain  restitution  after  reversal 
at  Appellate  Division,  F.  2147,  p. 
2109. 
to   obtain   security   for   costs   from 
non-resident    plaintiff   or   relator, 
F.  502,  p.  860. 
to  obtain  security  for  costs  in  case 
of  relator  having  removed  pend- 
ing suit,  F.  503,  p.  862. 
the  same;   in  case  of  plaintiff  im- 
prisoned for  crime,  F.  505,  p.  863. 
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the  same;  plaintiff  a  loreign  cor- 
poration, F.  504,  p.  863. 

where  plaintiff  sues  as  assignee  for 
benefit  of  creditors,  F.  506,  p. 
863. 

the  same;  where  plaintiff  sues  as 
trustee  in  bankruptcy,  F.  507,  p. 
864. 

the  same;  in  case  of  insolvency  of 
plaintiff  pending  suit,  F.  508,  p. 
864. 

the  same,  where  plaintiff  is  an  exe- 
cutor or  administrator,  F.  509,  p. 
865. 

the  same;  where  plaintiff  is  the  ad- 
ministrator with  the  will  an- 
nexed, as  attorney  in  fact  of  a 
foreign  executor,  F.  510,  p.  866. 

the  same;  where  defendant  is  an 
executor  harassed  by  vexatious 
litigation,   F.    511,    p.    867. 

to  obtain  additional  security  for 
costs,   F.   515,  p.   871. 

to  obtain  order  dismissing  action 
for  failure  to  file  security  for 
costs,  F.  520,  p.  874. 

of  service  of  paners,  p.  400;  F.  219- 
225,  p.  406-410. 

of  service  on  a  party  or  attorney  of 
a  paper  other  than  process,  F.  219, 
p.  406. 

another  form ;  service  on  many  per- 
sons, F.  220,  p.  407. 

of  service  through  the  post  office, 
F.  221,  p.  407. 

of  service  on  attorney,  F.  222,  p. 
408. 

of  service  on  sheriff  or  coroner,  F. 
223,  p.  409. 

of  seeing  service  made  by  a  person 
who  has  since  disappeared,  F.  224, 
p.  409. 

of  service  such  as  to  m  ke  disobe- 
dience a  contempt,  F.  225,  p.  410. 

of  service  of  process,  p.  638. 

of  personal  service,  F.  369,  p.  641. 

another  form ;  service  of  many  de- 
fendants, F;  370,  p.  642. 

the  same;  without  the  State,  F. 
426,  p.  703. 

the  same;  on  infant  under  fourteen 
and  next  friend,  F.  371,  p.  642. 

the  same;  on  person  of  unsound 
mind,  by  delivering  to  committee, 
F.  372,  p.  643. 

on  person  designated  under  statute, 
F.  374,  p.  644. 
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of  personal  service  in  divorce,  etc.,/4V 
P.  375,  p.  644.  ^ 

of  service  on  a  convict  in  prison,  F. 
3/0,  p.  646. 

of  ser\ice  on  sheriff  by  serving  un- 
der-sheriff or  leaving  at  office,  F. 
377,  p.  646. 

of  service  on  a  domestic  corpora- 
tion, F.  378,  p.  047. 

the  same;  on  a  foreign  corporation, 
F.  379,  p.  647. 

of  service  on  voluntary  association, 
F.  380,  p.  648. 

to  signature  of  admission  of  service, 
F.  383,  p.  650. 

of  failure  to  serve  answer  or  de- 
murrer, F.  385,  p.  652. 

or  return  by  officer  of  inability  to 
(\J     make  personal  service,  on  which 

to  apply  for  substituted  service,  F. 
387,  p.  657. 
]     of    substituted    service,    F.    390,    p. 
'         661. 

to  obtain  order  for  publication,  etc., 
against  a  resident  absent  or  con- 
cealed, F.  390,  p.  672. 

another  form;  allegation  of  depart- 
ure with  intent  to  defraud,  F. 
391,  p.  674. 

to  obtain  order  for  service  by  pub- 
lication, etc.,  against  adult  resi- 
dent absent  from  New  York 
State  (imder  N.  Y.  Code  Civ 
Pro.,  §  338,  subd.  6),  F.  393,  p. 
676. 

to  obtain  order  for  publication,  etc., 
against  a  resident  or  domestic 
corporation,  in  order  to  avoid 
Statute  of  Limitations  (under 
N.  Y.  Code  Civ.  Pro.,  §  438,'  subd. 
6),F.  39.5,  p.  677. 

to  obtain  order  for  service  by  pub- 
lication, etc.,  asainst  foreign  cor- 
poration, F.  396,  p.  678. 
\^  to  obtain  order  for  service  by  publi- 
cation, etc.,  against  a  non-resi- 
dent (short  Form),  on  informa- 
tion and  belief,  as  to  residence, 
F.  398.  p.  660. 
\)  another  form;  all efring non-residence 
positively,  F.  399,  p.  681. 

to  obtain  order  for  service  bv  pub- 
lication, etc..  against  a  prisoner, 
V.  402.  p.  683.  ■ 

to  obtain  service  bv  publication, 
ete.  aeainst  unknown  defendant, 
F.  403,  p.  683. 
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to  oDtain  order  lor  service  by  pub- 
lication, etc.,  against  one  wnose 
residence  is  unknown,  i\  404,  p. 
684. 

to  obtain  order  ior  service  by  pub- 
lication, etc.,  against  one  having 
no  known  residence,  F.  406,  p.  684. 

to  obtain  order  for  service  by  pub- 
lication, etc.,  in  action  atieotiug 
specific  property,  F.  406,  p.  6H5. 

to  outain  order  tor  service  by  pub- 
lication, etc.,  against  unknown 
owners,  F.  407,  p.  686. 

of  unsuccessful  search  for  unknown 
heirs,  to  obtain  service  by  publi- 
cation, F.  408,  p.  687. 

in  corroboration  of  an  affidavit  of 
unsuccessful  search  for  unknown 
heirs,  F.  409,  p.  688. 

by  plaintiff,  for  order  of  publica- 
tion of  his  ignorance  as  to  heirs 
sought  to  be  served  personallyj 
F.  410,  p.  688. 

to  obtain  order  for  service  by  pub- 
lication, etc.,  in  divorce,  F.  411, 
p.  689. 

to  obtain  order  for  service  by  pub- 
lication, etc.,  on  absent  parent  or 
guardian,  etc.,  of  infant  under 
fourteen;  or  absent  committee  of 
lunatic,  F.  412,  p.  690. 

of  printer  or  publisher,  etc.,  to  pub- 
lication of  summons,  F.  424,  p. 
701. 

of  mailing  summons  on  publication, 
F.  425,  p.  702. 

of  service  without  the  State,  F.  426, 
p.  703. 

to  obtain  examination  of  defendant 
before  service  of  complaint,  to  en- 
able plaintiff  to  bring  in  others 
as  co-defendants,  F.  427,  p.  704. 

another  form;  to  enable  plaintiff  tc 
frame  complaint  and  name  cor- 
rectly unknown  defendants,  in  ac- 
tion to  prevent  perversion  of 
trust  funds,  and  to  set  aside  cor- 
porate election,  F.  428,  p.  707. 

to  obtain  examination  of  defendant 
before  service  of  complaint,  so  as 
to  bring  in  new  co-defendants  and 
to  frame  complaint,  in  action  to 
set  aside  expulsion  from  Stock 
Exchange,  F.  429,  p.  708. 

to  obtain  order  to  show  cause  why 
order  for  publication  should  not 
be  set  aside,  F.  446,  p.  746. 
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to  non-publication  of  summons,  F. 
449,  p.  748. 

showing  duty  of  sheriff  or  other 
officer  to  make  return,  F.  1275,  p. 
1553. 

to  obtain  an  order  to  show  cause 
as  short  notice  of  motion,  F.  52, 
p.  170;  F.  817,  p.  1172. 

to  obtain  stay  of  proceedings  and 
extension  of  time,  on  demanding 
copy  of  account,  F.  1058,  p.  1395. 

to  stay  proceedings  in  the  cause 
until  after  determination  of  an- 
other cause,  F.   1364,  p.  1606. 

striking    out    irrelevant,    redundant    * 
and   scandalous   matter   from,   F. 
169,    170,    p.    296,    297;    F.    1094, 
1095,  p.  1418. 

to  move  to  strike  out  sham  answer    ' 
or  defense,  F.  1091,  p.  1416. 

of  service  of  subpoena,  F.  1625,  1626, 
p.  1795. 

to  move  for  substitution  of  public 
officer's  successor,  F.  1132,  p.  1455. 

to  move  to  continue  action  against 
receiver  in  place  of  corporation, 
F.  1135,  p.  1457. 

and  order  to  substitute  successor  of 
public  officer  co-defendant,  F.  1159, 
p.  1474. 

on  behalf  of  successor  in  adminis- 
tration of  trvist,  to  move  to  con- 
tinue action  brught  by  his  prede- 
cessor, F.  1187,  p.   1486. 

to  move  to  substitute  indemnitor  as 
defendant  in  place  of  sheriff,  F. 
1191,  p.  1488. 

of  surety  to  obtain  leave  to  prose- 
cute action  abandoned  by  prin- 
cipal, F.  1198,  p.  1494. 

to  obtain  order  for  service,  by  mail- 
ing or  substitution  of  notice  to 
appoint  new  attorney,  F.  1227,  p. 
1515. 

to  move  for  supersedeas,  F.  978,  p. 
1320. 

to  move  for  leave  to  file  supple- 
mental pleading,  F.  1052,  p.  1391. 

to  move  for  leave  to  file  supple- 
mental answer  setting  up  pay- 
ment, F.  1053,  p.  1392. 

of  sufficiency  of  sureties,  p.  461;  F. 
252,  p.  479;  F.  823,  p.  1176. 

another  form;  when  justifying  in 
different  amounts,  F.  253,  p.  479. 

to  compel  the  giving  of  new  sure- 
ties, F.  260,  p.  481. 
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of  surety  in  support  of  application 

for  new  sureties,  F.  261,  p.  482. 
for  motion  for  suryey,  F.   1384,  p. 
1616. 
Z-4o  move  for  postponement  of  trial, 
F.  1612-1616,  p.  1789. 
to  move  for  trial  of  issues  by  a  jury, 

F.  1730,  p.  1867. 
of  sufficiency  of  undertaking,  F.  252, 

p.  479. 
another  form;  justifying  in  different 

amounts,  F.  253,  p.  479. 
of  sufficiency  of  undertaking,  F.  823, 

p.  1175. 
allegation  of  character  of  afiSant  in 

verification,  p.  492. 
to  obtain  order  to  restrain  waste, 

F.  652,  p.  969. 
by  purchaser  at  execution  sale  for 
order  to  enjoin  waste,  F.  2220,  p. 
2177. 
to  presentation  of  affidavit  to  wit- 
ness and  his  refusal  to  verify,  F. 
55,  p.  175. 
to  presentation  of  affidavit  to  wit- 
ness,   and   evasion   of   request  to 
verify,  F.  56,  p.  176. 
impeaching  credibility  of  an  affiant 
or  of  an  alleged  material  witness 
on  motion  for  a  new  trial,  etc., 
F.  80,  p.  187. 
to  witness  fees,  F.  1690,  p.  1847. 
AFFIRMATION,  F.  91,  p.  204. 
AFFIRMIN<x,  instead  of  swearing,  p. 

201. 
AFFIRMATIVE  RELIEF  between  co- 
defendants  ;  determining  rights  as 
•  between   themselves,    F.    1857,    p. 
1931. 
AGENT,   when  may   sign   and  verify 
petition  for  removal  of  cause,  p. 
768. 
arrest  for  money  received,  F.  938, 

etc.,  p.  1283. 
verification  of  pleading  by,  F.  1023- 
1026,  p.  1367. 
AGREED  STATEMENT  OF  FACTS, 
submission  of,  at  Appellate  Divi- 
sion, p.  609;  F.  353,  p.  614. 
or  of  evidence,  for  trial,  F.  1380,  p. 
1613. 
AGREEMENT  between  attorney  and 
client,  p.  498. 
to  refer  claim  against  executors  and 
administrators,  p.  617;  F.  357,  p. 
618. 
ALIAS  order  of  arrest,  F.  946,  p.  1295. 
ALIENATION,  injunction  against,  F. 
556,  p.  933. 


ALIMONY.    See  contents,  p.  1329. 
and  counsel   fee,  affidavit  by  wife, 

plaintiflF,  for,  F.  994,  p.  1331. 
the   same,   pending   appeal    F.   995, 

p.  1334. 
same,    by    wife,   defendant,   for,   F. 

996,  p.  1335. 
in  divorce,  order  to  show  cause  for, 

F.  997,  p.  1336. 
reference  for,  F.  998,  p.  1337. 
order  to  pay,  F.  999,  p.  1337. 
amending  order  as  to,  by  consent, 

F.  165,  p.  294. 
order    adjudging    husband    in    con- 
tempt for  failure  to  pay,  F.  1007, 
p.  1341. 
judgment   for   permanent,   F.    1918 

p.  1970. 
application  to  annul  or  modify  pro- 
vision for,  in  final  judgment,  F. 
1926,  p.  1973. 
ALLEGATION  of  unsuccessful  effort 
to    find    defendant    in    order    to 
serve,  F.  387,  p.  657;  F.  400,  p.  682. 
in  affidavit  to  reason  for  not  pre- 
senting complaint,  F.  532,  p.  916. 
in  affidavit  denying  collusion,  to  an- 
nex to  a  bill  of  interpleader,  F. 
533,  p.  916. 
ALLOCATUR  or  allowance;   what  is 

and  how  made.    See  p.  19. 
ALLOWANCE   or  allocatur;    what  is 
and  how  made.     See  p.  19. 
indorsed   upon   alternative   writ   of 

prohibition,  F.  481,  p.  832. 
of  bail,  F.  971,  p.  1318. 
as  to  one  bail,  and  for  time  for  the 

other  to  justify,  F.  972,  p.  1318. 
with  the  direction  that  deposit  be 

refunded,  F.  973,  p.  1318. 
of  added  bail,  F.  974,  p.  1318. 
allowing    an    executor    or   adminis- 
trator not  served  to  come  in  and 
defend  after  judgment  suffered  by 
his  co-executor  or  administrator, 
F.  1204,  p.  1501. 
of  interrogatories  for  deposition,  F. 

1468,  p.  1677. 
extra,  motion  f  or,  F.  1682,  p.  1838. 
referee's  certificate  upon  motion  for, 

F.  1683,  p.  1839. 
attorney's   affidavit   upon,   F.    1684, 

p.  1839. 
order  for  extra,  F.  1685,  p.  1840. 
consent  of  attorneys  as  to,  F.  211, 

p.  337. 
recital    of,    in    judgment,    F.    1718, 

1719,  p.  1859. 
excessive,    reduced    on    motion    of 
creditor,  F.  2034,  p.  2038. 
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ALTERNATIVE  PRAYER  for  relief, 

in  petition,  p.  311. 
ALTERNATIVE   WRIT   OF   PROHI- 
BITION, F.  480,  p.  830. 
when  heard  as  enumerated  motion, 

p.  72. 
affidavit  to  obtain,  at  Appellate  Di- 
vision, F.  478,  p.  828. 
verification  of  return,  p.  489   n. 
AMBIGUOUS'  NOTICE,  p.  197. 
AMENDMENT,    power    and    various 
methods  explained.     See  contents 
on  p.  20. 
Forms,  see  list,  p.  20. 
motions  for  leave  to  make,  p.  124. 
clerk  cannot  make,  p.  53. 
of  previous  affidavit  to  meet  an  ob- 
jection, F.  81,  p.  187. 
of  bonds,  p.  32. 

amendments    proposed   to    proposed 
case  and  exceptions,  F.   1664,  p. 
1827. 
of  confession  of  judgment,  p.  600. 
of  file-marks,  p.  59. 
as  to  guardian  ad  litem,  p.  836. 
of    irregularity    to    defeat    motion 

founded  on  it,  p.  154. 
of  issues,  as  relating  to  removal  of 

cause,  p.  773. 
amendments    proposed    to    proposed 

issues  for  trial,  F.  1735,  p.  1870. 
amending    or    confirming    judgment 
and  limiting  time  to  review,  etc. 
See  list,  p.  2034. 
amend    or    discontinue,    on    opening 
judgment,  leave  to  plaintiff  to,  F. 
2051,  p.  2049. 
of  Us  pendens,  p.  88. 
of  moving  papers,  p.  144. 
of  notices,  etc.,  pending  publication, 

p.  360. 
by  entry  nunc  pro  tunc,  p.  242. 
entry  of  order  nunc  pro  tunc,  F.  136, 

p.  279. 
by  order  to   enter   order  nunc  pro 

tunc,  F.  138,  p.  280. 
amending   or  resettling  order,   etc., 

p.  96. 
amending  and  modifying  an  order; 

the  practice,  p.  244. 
of  order  to  show  cause,  and  grant- 
ing motion,  F.  132,  p.  276. 
of  order  by   resettling,  F.   144-149, 

p.  283-286. 
of  original  '  order  pending  appeal, 
witnout  prejudice,  F.  148,  p.  286. 
clause  in  a  new  order  taking  the 
place  of  a  former  order,  F.  155, 
p.  289. 
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of  court  order  into  judge's  order,  F, 
156,  p.  289. 

of  order,  by  consent,  F.  165,  166, 
p.  294. 

petition  for  amendment  of  prayer 
of  order  to  show  cause  on  a  pre- 
vious petition,  F.  189,  p.  324. 

order  to  show  cause  why  leave 
should  not  be  granted  after  suit 
brought  without  it,  F.  317,  p.  559. 

order  granting  leave  after  suit 
brought  without  it,  F.  318,  p.  560. 

of  Appellate  Division  order  so  as  to 
show  that  reversal  was  on  ques- 
tion of  fact,  F.  2139,  p.  2104. 

of  original  petition,  p.  316. 

as  to  parties;  effect  on  undertaking, 
p.  475. 

of  pleadings  to  defeat  removal  of 
cause,  p.  787. 

amending  and  withdrawing  one's 
own  pleading.  See  contents,  p. 
1379. 

amended  pleading,  F.  1043,  p.  1382. 

of  complaint  on  a  change  of  parties, 
F.  1113,  p.  1441. 

of  pleadings,  etc.,  at  trial,  F.  1627, 
p.  1796. 

of  pleading,  recital  in  judgment,  F. 
1764,  p.  1888. 

order  allowing  amendment  of  com- 
plaint on  appointing  receiver  in 
railroad  foreclosure,  F.  702,  p. 
1057. 

of  pleadings  by  leave  after  trial,  F. 
1746,  p.  1874. 

of  complaint  by  adding  ground  of 
arrest,  F.  954,  p.  1302. 

of  the  record  or  files,  F.  433,  p.  724. 

of   affidavit  in  replevin,  p.   1153,  n. 

of  removal  papers  in  the  State 
court,  p.  788. 

of  removal  papers  in  U.  S.  court, 
p.  794. 

of  order  to  show  cause,  modifying 
the  time  of  return,  F.  152,  p.  287. 

official  return,  ,  with  or  without 
leave,  p.  374. 

of  neglect  to  file  security,  p.  466. 
and   substitution   of    security,    p. 
472. 

of  error  in  service  of  order,  p.  244. 
proof  of  publication,  p.  364. 

of    defective    service   of    papers,   p. 

403. 
of  defects  in  proof  of  service  of  pro- 
cess, p.  641. 
of    affidavit    to    obtain    service    by 
publication,  p.  670. 
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AMENDMENT  —  Continued. 

as  to  service  of  summons,  p.  721. 

of  proof  of  service,  p.  722. 

of  service  on  infant  and  appoint- 
ment of  guardian  ad  litem,  F. 
495,  p.  848. 

of  submission  of  controversy  p.  613. 

of  summons,  etc.,  by  dropping  name 
of  person  dead,  F.  248,  p.  447. 

of  misnomer  in  summons,  p.  623- 
628. 

of  summons,  and  bringing  in  un- 
known or  additional  defendants. 
See  contents,  p.  711. 

of  published  summons  and  notice 
annexed,  p.  721. 

of  copy  summons  served,  p.  714,  721. 

of  summons  allowed  to  defeat  mo- 
tion to  vacate,  F.  452,  p.  750. 

of  atle,  F.  1997,  p.  2021. 

on  terms  at  the  trial  and  postpone- 
ment, F.  1627,  p.  1796. 

of  undertaking,  F.  259,  p.  481. 

of  verification,  p.  495. 
ANCILLIARY  receivers,  p.  1023. 

order  appointing,  F.  728,  p.  1086. 
ANSWER  to   original  petition,  prac- 
tice, p.  317. 

to  original  petition,  i.\  203-205,  p. 
332,  333. 

must  be  verified  if  the  complaint 
was  verified,  p.  1362. 

verification  of,  referring  exclusively 
to  counterclaim  therein,  F.  1027, 
p.  1369. 

setting  up  payment,  affidavit  to 
move  for  leave  to  file  supple- 
mental, F.  1053,  p.  1391. 

to  stand  on  a  change  of  parties,  but 
with  leave  to  amend,  F.  1175,  p. 
1482. 

to  interrogatories  as  to  contempt,  F. 
1267,  p.   1548. 

by  jury  to  special  questions,  F.  1638, 
p.  1803. 
APPEAL.      See    list,    p.    2063,    2064, 
2065. 

by  new  attorney  requires  a  substi- 
tution, p.  387. 

case  on.     See  contents,  p.  1821. 

usage  of  substituting  a  new  folioing 
in  appeal  book,  p.  63. 

from  order  granting  an  injunction, 
p.  986. 

what  heard  as  enumerated  motion, 
p.  71. 

in  what  eases  to  move  rather  than 
appeal,  p.  74. 

as  affecting  place  to  move,  p.  104. 

or  renewal  of  motion,  p.  163. 


APPEAL  —  Continued. 

when  it  lies  from  an  order,  p.  248. 
entitling  papers  after,  p.  38. 
motion  to  dismiss  appeal  for  failure 

to  serve  papers,  F.  2120,  p.  2093; 

F.  79,  p.  186. 
condition  in  injunction  order,  as  to 

further  security  and  speeding,  F. 

549,  p.  930. 
excepting  to  sureties,  p.  468,  n. 
security  for  costs,  pending,  p.  855. 
stay  of  proceedings  on  the  injunc- 
tion, pending,  p.  987. 
order    to    show    cause    why    there 

should  not  be  stay,  pending  appeal 

or  a  reargument,  etc.,  F.  159,  p. 

291. 
stay  pending  appeal  from  refusal  to 

stay,  p.  422. 
clause  in  an   order  intended  to  be 

appealed      from,     allowing     stay 

pending  the  appeal,  F.  232,  p.  426. 
stipulation  to  bar  the  right  of,  p. 

436. 
stipulation  waiving  right  of,  F.  240, 

p.  442. 
by  a  new  attorney  without  formal 

substitution,  p.  387. 
substitution  on,  F.  1185,  p.  1484. 
extension  of  time  to  appear  pending 

appeal  as  to  jurisdiction,  F.  440, 

441,  p.  738,  739. 
notice  to  limit  time  to,  F.  2037,  p. 

2040. 
the  same;  of  an  order,  F.  134,  p.  278. 
APPEARANCE.    See  contents  and  list 

of  Forms,  p.  731. 
by  motion,  p.  125. 
special,  on  motion,  F.  48,  49,  p.  167. 
on  motion,  recital  in  order,  p.  226. 
recital  of,  in  order,  F.  101,  p.  259. 
notice   on   an   original   petition,   F. 

201,  p.  331. 
by  petitioner  affected  in  two  capa- 
cities,   although   petitioning   only 

in  one,  F.  202,  p.  331. 
necessary,    to   entitle   to   notice,   p. 

382. 
on  appeal  from  judgment  presumed 

authorized,  p.  387. 
stay  not  granted  before,  p.  413. 
discontinuance  before,  p.  730. 
general    authority    of    attorney    to 

appear  in  all  suits,  F.  270,  p.  511. 
clause    requiring    appearance    on    a 

change  of  parties,  F.  1174,  p.  1482. 
of  coi-poration  by  attorney,  p  1010. 
of   third   persons  before  referee  on 

accounting,  F.  1806,  p.  1906. 
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APPELLATE, DIVISION,  held  by  dif- 
ferent judges,  p.  98. 
APPOIN'iMENT    of    trustees    of    the 
property    of    a    convict;    proceed- 
ings must  begin  by  order  to  show 
cause,  p.  126. 
of  lieeper  of  property   attached,  F. 

843,  p.  1209. 
of    first    meeting    on    reference,    F. 
1804,  p.  1905. 
APPRAISAL    of    vessel,    or    interest 

therein  attached,  F.  879,  p.  1233. 
APPROVAL  of  bonds,  p.  32. 
of  sureties  in  undertaking  or  bond, 

p.  462. 
of  bond  or  undertaking,   F.  255,  p. 

480;  F.  824,  p.  1170. 
by  sheriff  in  replevin,  F.  798,  p.  1158. 
of  the  surrogate  to  be  indorsed  upon 
agreement  to  refer  claims  against 
an  executor,  F.  358,  p.  619. 
by    referee    of    assignment    to    re- 
ceiver, F.  738,  p.  1100. 
of  undertaking  in  replevin  by  sher- 
iff, F.  798,  p.  1158. 
ARBITRATION  under  the  statute,  p. 

598. 
ARREST.      See    lists,   p.    1268,    1303, 
1323. 
order   of,   in  divorce   or   separation, 

F.  1008,  p.  1542. 
limit  of  time  for  decision,  p.  155. 
order  vacating  order   of,   on  condi- 
tion, F.   114,  p.  268. 
ex  parte  vacatur  of,  F.  171,  p.  298. 
verification    of    petition   by    an    in- 
solvent's discharge  or  exemption, 
p.  489,  n. 
before  service  of  summons,  p.  636. 
injunction  against,  F.  635,  p.  962. 
contrasted  with  attachment,  p.  1179. 
or  obtain  discharge,  when  arrested, 
in  a  civil  action  or  proceeding,  in 
violation  of  privilege,  affidavit  of 
witness    to    prevent,    F.    1517,    p. 
1707. 
after  verdict,  F.  1640,  p.  1803. 
ASSAULT,   as   ground   for  arrest,  F. 

928,  p.   1276. 
ASSESSMENT         sale,         injunction 
against,  F.  563,  p.  935. 
affidavit  to  replevy  goods  under,  F. 
793,  p.  1154. 
ASSIGNMENT    of    cause    of    action. 
See  contents,  p.  504;  F.  268,  269, 
p.  508,  510. 
another  form,  assignment  of  share 
or  interest,  to  secure  aid  in  prose- 
cuting claims,  F.  269,  p.  510. 
of  claim,  F.  267,  p.  508. 


ASSIGNMENT  —  Continued. 

motion   to   compel   assignor   to   pay 
costs  awarded  against  assignee,  p. 
2212. 
for  benefit  of  creditors,  verification 

of  schedule,  p.  489,  n. 
assignee  for  benefit  of  creditors,  se- 
curity for  costs,  F.  506,  p.  863. 
precluding  removal  by,  p.  766. 
general,   to   receiver   of   partnership 

assets,  F.  737,  p.  1098. 
injunction  against,  F.  585,  p.  941. 
for   benefit   of   creditors,   injunction 

against,  F.  587,  p.  942. 
assignor,  injunction  against  resum- 
ing practice  after  having  sold,  F. 
597,  p.  946. 
injunction  against  carrying  out  void, 

F.  609,  p.  9o2. 
injunction  against  assignee  for  bene- 
fit of  creditors  making  payments, 
F.  616,  p.  954. 
of  property  to  receiver,  p.  1015. 
to    receiver,    superintended,    F.    707, 

p.  1065. 
assignee,  for  benefit  of  creditors  ap- 
pointing him  also  receiver,  F.  709, 
p.  1067. 
to  receiver,  p.  1094. 
for    benefit    of    creditors,    proof    of 
fraud  in,  by  affidavit,  F.  833,  p. 
1198. 
assignee's  motion  to  vacate  attach- 
ment, F.  911,  p.  1253. 
for  benefit  of  creditors,  what  fraud- 
ulent, p.  1290,  n. 
for  benefit  of  creditors,  proceedings 
to  bring  in  assignee  as  defendant, 
p.  1434. 
for  benefit  of  creditors,  interpleader 

of  assignee,  F.  1147,  p.  1466. 
.assignee,  affidavit  for  motion  on  be- 
half of,  to  be  substituted  in  place 
of  original  plaintiff  or  defendant, 
F.  1160,  etc.,  p.  1475,  etc. 
of  judgment,  F.  2061-2063,  p.  2055. 
ASSISTANCE,   writ    of,    stay    of   ex- 
ecuting, F.  174,  p.  299. 
injunction  against  sheriff  executing 

writ  of,  F.  647,  p.  968. 
order  in  nature  of  writ  of,  F.  2264, 
p.  2209. 
ASSOCIATION,  naming  in  action,  p. 
628. 
injunction  against,  F.  632,  p.  959. 
order  that  officer  appear  and  be  ex- 
amined  at   instance   of   attaching 
creditor,  F.  859.  p.  1222. 
or   partnership,    under   the   statute, 
judgment  against,  F.  1871,  p.  1943. 
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ATTACHMENT.     See   lists,   p.    1178, 
1201,  1241. 

order  amending  warrant  of,  F.  31, 
p.  22. 

limit  of  time  for  decision,  p.  155. 

affidavit  to  examine  third  person,  F. 
54,  p.  174. 

trial  of  objection  to  third  person's 
motion  to  vacate,  F.  103,  p.  263. 

application  for  leave  to  renew  mo- 
tion to  vacate,  F.  158,  p.  291. 

excepting  to  sureties  on  discharge, 
p.  468,  n. 

leave  to  sue  in  aid  of,  p.  542. 

affidavit  to  move  for  leave  to  sue 
with  sheriff  in  aid  of,  F.  301,  p. 
543. 

order  giving  plaintiff  leave  to  sue  in 
name  of  sheriff  and  himself,  F. 
302,  p.  545. 

undertaking  given  sheriff  before  su- 
ing on  things  in  action  taken  by 
him,  F.  303,  p.  546. 

petition  for  leave  to  sue  sheriff's 
bond  for  wrongful  levy,  F.  306,  p. 
548. 

before  service  of  summons,  p.  636. 

judgment  may  direct  sale  of  things 
attached,  though  founded  on  pub- 
lication, p.  663,  n. 

as  a  method  to  securing  possession 
of  property,  p.  876. 

injunction  in  aid  of,  F.  543,  p.  924. 

affidavit  to  replevy  goods  under,  F. 
793,  p.  1152. 

for  contempt  in  not  paying  alimony, 
F.  1007,  p.  1341. 

when  falls  by  defendant's  death,  p. 
1433,  n. 

issued,  and  death  of  defendant  be- 
fore publication  of  summons  com- 
pleted, affidavit  of,  F.  1131,  p. 
1454. 

order  allowing  plaintiff  to  join  in 
sheriff's  action  on  assets,  F.  1202, 
p.  1499. 

proceeding  by,  to  punish  contempt, 
p.  1539. 

to  bring  in  the  accused  to  answer  to 
a  charge  of  contempt,  F.  1256,  p. 
1541. 

for  contempt  in  disregarding  order 
to  submit  to  examination  before 
trial,  order  for,  F.  1258,  p.  1542. 

of  witness  for  contempt,  affidavit 
for,  F.  1259,  p.  1543. 

against  witness,  P.  1260,  p.  1543. 

of  witness  not  obeying  subpoena  to 
attend  before  sheriff's  jury,  F. 
1261,  p.  1544. 


ATTACHMENT  —  Continued. 

to    bring    witness    before    sheriff's 
jury,  order  for,  F.  1262,  p.  1545. 

for  witness  before  sheriff's  jury,  F. 
1263,  p.  1546. 

mode   of   obtaining  judgment  after 
service  by  publication,  p.  1762. 
ATTORNEY.     See   contents,  p.    1508. 
power  to  take  affidavit,  p.  12. 

cannot  be  surety,  p.  26. 

necessity  of  acting  through,  p.  196. 

agreement  with  client  as  to  compen- 
sation.    See  contents,  p.  498. 

authority  of,  p.  511. 

right  and  liability  to  motion  costs, 
p.  236. 

power  to  proceed  after  judgment,  p. 
385. 

power  to  give  consent  facilitating 
review,  p.  385. 

judgment  does  not  terminate  the 
duty  of  loyalty  of,  p.  387. 

authority  of,  after  judgment,  p.  391. 

death,  effect  of,  p.  392. 

service  at  office,  etc.,  p.  394. 

power  to  make  stipulations,  p.  431. 

assignment  of  share  in  cause  of  ac- 
tion by,  F.  269',  p.  510. 

written  authority  of,  p.  511. 

of  record  in  former  cause,  service 
of  process  on,  p.  655. 

or  counsel,  implied  authority  to  sign 
petition  for  removal  of  cause,  p. 
768. 

petition  of  receiver  for  authority  to 
pay,  F.  754,  p.  1115. 

order  sanctioning  receiver's  employ- 
ment of,  F.  755,  p.  1116. 

verification  of  pleading  by,  F.  1023- 
1026,  p.  1367,  etc. 

order  that  he  disclose  his  client's 
address,  F.  1111,  p.  1431. 

rights  saved  on  change  of  parties, 
F.  1181,  p.  1483. 

for  Forms,  see  list  relating  to  at- 
torneys, p.  1508. 

protected  on  substitution  of  another 
attorney,  p.  1511-1513. 

judgment  in  action  to  enforce  lien, 
F.  1856,  p.  1931. 

compelling  to  pay  over  to  his  client, 
p.  1551-1555. 

fees  protected  on  discontinuance,  F. 
1285,  p.  1561. 

reference  of  motion  as  to  money  in 
hands  of,  F.  1333,  p.  1592. 

authority  to  consent  to  reference, 
p.  1921,  n. 

lien,  judgment  in  action  to  enforce 
lien  of,  after  settlement  in  viola- 
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ATTORNEY  —  Continued. 

tion  of  lien,  F.  1856,  p.  1931. 

for  non-resident,  order  that  he  pay 
costs    of    an    action,    F.    2269,   p. 
2213. 
ATTORNEY   IN   FACT,   acknowledg- 
•  ment  by,  F.  5,  p.  5. 
ATTORNEY-GENERAL,   petition  by, 
for  leave  to  sue  to  annul  a  char- 
ter, F.  333,  p.  578. 

request   to,   to   sue   corporation,   F. 
334,  p.  579. 

notice  to,  in  receiver  cases,  p.  1010. 

admission  by,  of  service,  F.  720,  p. 
1078. 
ATTORNMENT  to  receiver,  with  in- 
junction, F.  700,  p.  1052. 
AUTHENTICATION  of  records.     See 
list,  p.  1714. 

by  clerk,  of  jurat  of  affidavit,  F.  20, 
22,  p.  16,  18. 
AUTHORITY  of  agent  to  receive  ser- 
vice, p.  514. 

of  attorney  to  appear,  p.  511. 

from  bail  to  arrest  principal,  F.  983, 
p.  1324. 

of    foreign    corporation    to    sue,    p. 
526. 
AWARD,  interpleader  in  action  for,  F. 

1149,  p.  1467. 
BAIL,  reducing,  p.  1303. 

order  reducing  amount  of,   F.   960, 
p.  1312. 

undertaking  of,  F.  966,  p.  1315. 

same;    for   jail  liberties,   F.   967,  p. 
131G. 

notice  of  exception,  F.  968,  p.  1316. 

notice    of    justification    of,    F.    969, 
p.  1317. 

examination  of,  F.  970,  p.  1317. 

allowance  of,  F.  971,  p.  1318. 

allowance  of,  added,  F.  974,  p.  1318. 

certificate  of  deposit  in  lieu  of,  F. 
975,  p.  1319. 

notice  to  protect  deposit  in  lieu  of, 
F.  976,  p.  1319. 

certificate  of  delivery  of,  instead  of 
deposit,  F.  977,  p.  1319. 

surrender  by,  F.  981,  p.  1323. 

certificate   by    sheriff   of   surrender, 
F.  982,  p.  1323. 

authority  from,  to  arrest  principal, 
F.  983,  p.  1324. 

notice    of   motion   to   exonerate,    J^. 
984,  p.  1324. 

order  exonerating,  who  have  surren- 
dered, F.  985,  p.  1325. 

affidavit  of  debtor  to  move  for  exon- 


BA IL  —  Continued. 

eration  of,   who   have   been   sued, 
and  have  surrendered  after  their 
time  to  answer  has  expired,  F.  986, 
p.  1325. 
order  giving  leave  to  surrender  after 

answer,  F.  987,  p.  1326. 
affidavit  to  move  for  exoneration  of, 
on  death  or  imprisonment  of  prin- 
cipal, F.  990,  p.  1328. 
order  exonerating,  on  death  or  im- 
prisonment  of   principal,   F.   991, 
p.  1328. 
on    arrest    in    attachment    for    con- 
tempt, undertaking  for,   F.   1264, 
p.  1546. 
BAILMENT.     See  Safe  Deposit  Bos. 

replevying,  F.  793,  p.  1152. 
BANKER,  arrest  of,  p.  1284,  n". 
BANKING,    injunction    against   bank 
paying     over     deposit     made     by 
agent,  P.  617,  p.  954. 
BANKRUPT,    to    give    security    for 
costs,  p.  864. 
proceedings      to     cancel      judgment 
against,  p.  2058,  etc. 
BELLS,  injunction  against,  F.  567,  p. 

936. 
BILLS,   notes   and   checks,   injunction 
against    transferring,    F.    585,    r). 
941;  F.  540,  p.  921. 
severance   of   action   after   death   of 

one  defendant,  p.  1435. 
undertaking  in  action  upon  lost  ne- 
gotiable paper,   F.   1630,  p.    1798. 
BILL  OF  EXCEPTIONS.    See  Case. 
BILL  OF  PARTICULARS.     See  list, 

p.  1394. 
BLANIi:S  in  bond,  p.  32. 

in  copies  of  papers  served,  p.  44. 
BONDS,    requisites    and    effect.      See 
contents,  p.  25. 
Forms.     See  list,  p.  25. 
defects  in  bonds,  p.  32. 
rules  common  to  undertakings  anj 

bonds,  p.  460. 
order  for  particulars  in  action  on, 

P.  1065,  p.  1400. 
injunction  against  issuing  corporate, 

F.  627,  p.  958. 
of  guardian  of  infant  legatee,  to  re- 
pay  in   case  legatee   die  without 
lawful  issue,  F.  293,  p.  532. 
of    guardian    ad    litem    for    infant 
plaintiff  in  partition,  F.  347,  p.  596. 
of    guardian    ad    litem    for    infant 
party  on  receiving  fund,  F.  493, 
p.  846. 
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BONDS  —  Continued. 
to  indemnify  the  sheriff  on  his  levy- 
ing an  attachment  on  property  in 
the  possession  of  a  third  person, 
F.  864,  p.  1225. 
to  indemnify  the  sheriff  on  his  levy- 
ing execution,  F.  2212,  p.  2168. 
required   by  the   court   on  granting 
injunction    (common   Form  where 
there  is  no  statute),  F.  654,  p.  976. 
conditioned  otherwise  than  for  pay- 
ment of  money,   or  upon   penalty 
for  non-performance  of  agreement, 
judgment  on,  F.  1872,  p.  1943. 
leave  to  sue  on  bond  conditioned  to 
pay  when  required  by  the  court, 
p.  547. 
on  Ijond  to  people  or  a  public  offi- 
cer, p.  552. 
official,  etc.,  petition  for  leave  to  sue 

on,  F.  306,  p.  548. 
given  in  reference  to  a  legal  proceed- 
ing, F.  35,  p.  32. 
of  receiver,  F.  730,  p.  1090. 
of  receiver,  canceling,   F.   731,   732, 

pp.  1092,  1093. 
by  receiver  for  costs,  F.  519,  p.  873. 
on  removal  of  cause,  p.  769. 
on  asking  to  remove  cause  from  State 
to   United   States   court,    F.    460, 
p.  805. 
required  as  condition  of  ordering  re- 
sale, F.  2256,  p.  2203. 
BOOKS  OF  ACCOUNT.    See  Account 

Books. 
BOYCOTT,  injunction  against,  F.  637, 

p.  964. 
BREACH  OF  PROMISE  TO  MARRY, 
arrest  for,  F.  934,  p.  1281. 
abatement  of  action  for,  p.  1433,  n. 
BRICKYARD,    injunction   against,   F. 

565,  p.  935. 
BRIDGE,   injunction   against,   F.    633, 

p.  961. 
BROKER,    moneys    in   hands    of,    at- 
tached, F.  852,  853,  p.  1218. 
arrest  of,  1284,  n. 

examination     of     party     in     action 
against  stock-broker  by  customer, 
F.  1399,  p.  1636. 
BUILDINGS,  injunctions  as  to,  F.  575, 
p.  938. 
in  violation  of  covenant,  injunction 
against,  F.  678,  p.  939. 
BURDEN  OF  PROOF  on  motion,  p. 

146. 
CALENDAR,  striking  motion  from,  p. 
136. 


CALENDAR  —  Continued. 

motions  as  to  trial  calendar.  See 
list,  p.  1781. 

motion  to  strike  an  enumerated  mo- 
tion from  the,  p.  136. 

motion  to  transfer  cause  from  equity 
calendar  to  jury  calendar,  F.  1607, 
p.  1786. 

order  refusing  to  strike  cause  from, 
but  directing  that  issues  be  set- 
tled for  trial  by  jury,  F.  1733,  p. 
1869. 

retaining  place  on,  when  amend- 
ment is  allowed,  F.  1047,  p.  1386. 

preferences  on  the,  see  list,  p.  1582. 
CANCELLATION,  as   an  amendment, 
F.  '34,  p.  23. 

of  deed  of  real  estate,  service  of 
summons  by  publication,  p.  664,  n. 

order  for,  of  Us  pendens  in,  F.  522, 
p.  894. 

of     instrument,     judgment    for,    F. 
1779,  p.  1892. 
CANCELLING  notice   of   lis  pendens, 
p.  890. 

order  therefor,  F.  525,  p.  896. 

judgment  against  bankrupt,  F.  2065- 
2068,  p.  2058,  etc. 

receiver's  bonds,  F.  732,  p.  1093, 
CAPTION  of  affidavit,  F.  14,  p.  13. 

requisites  of,  and  forms.  See  con- 
tents, p.  37. 

of  orders,  p.  213. 

of  undertaking,  p.  453. 

of  verification,  p.  491. 

of  papers  for  removal,  p.  1743. 

of  paper  in  a  proceeding  pending, 
not  in  an  action,  P.  41,  p.  39. 

of  a  paper  other  than  an  order  of 
court,  in  an  action,  F.  42,  p.  40. 

of  an  order  of  court,  in  an  action, 
F.  94,  p.  255. 

of  order  of  Appellate  Division,  F. 
F.  94a,  p.  256. 

of  order  made  at  Special  Term  ad- 
journed to  Chambers,  F.  95,  p. 
256. 

of  judge's  order,  F.  96,  p.  257. 

amending,  F.  156,  p.  289. 

of  a  preliminary  petition  to  the 
court,  F.  183,  p.  322. 

of  a  preliminary  petition  to  a  judge, 
F.  184,  p.  322. 

of  summons,  F.  365,  p.  631. 
CARRIER,    service    of    process   under 
limited  liability  act,  p.  656,  n. 

undertaking  to  hold  goods  in  the 
hands  of,  F.  865,  866,  p.  1226. 
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CASE,   usage   of   substituting   a  new 
folioing  in,  p.  63. 
heard  as  enumerated  motion,  p.  71. 
and  exceptions  after  trial  by  jury. 

See  list,  p.  1821. 
distinguished    from    exceptions,    p. 

1823,  n. 
right  of  successful  party  to  have  his 

objections  appear,  p.  1828,  n. 
as  proposed  (with  or  without  excep- 
tions), after  trial  by  court  or  ref- 
eree, F.  1755,  p.  1885. 
CAUSES  OF  ACTION,  compelling  to 
be  separately  stated,  etc.,  p.  1410. 
what  assignable,  p.  504. 
what  abate,  p.  1433,  n. 
CERTIFICATE,  in  general,  with  gen- 
eral form  of  official,  p.  41. 
of  acknowledgment  within  the  State 
by    signer    known    to    the    officer 
(under  N.  Y.  statutes),  F.  1,  p.  3; 
F.  822,  p.  1176. 
of    proof    by     subscribing     witness 
within    the    State    (under   N.    Y. 
statutes),  F.  6,  p.  5. 
of   acknowledgment   or  proof   with- 
out the  State  before  commissioner 
for  N.  Y.,  F.  7,  p.  6. 
to   act   of   officer   in   another    State 
taking  acknowledgment  by  virtue 
of  the  laws  of  his  residence   (un- 
der N.  Y.  statutes),  F.  9,  p.  7. 
the  same;  when  taking  affidavit,  F. 

20,  p.  16. 
used    on    a    second    application,    p. 

649,  n. 
by  third  party  admitting  possession 
of  funds  of  the  debtor  under  at- 
tachment, F.  854,  p.  1219. 
by  third  party  of  no  property,  etc, 
under  attachment,  F.  855,  p.  1219. 
in  attachment  proceedings  claiming 
lien,  but  denying  the  defendant's 
ownership,  F.  856,  p.  1219. 
of  referee  to  debtor's  refusal  to  an- 
swer as  to  property  under  attach- 
ment, F.  861,  p.  1223. 
to  authority  of  judge  of  court   of 
record    in    Canada    (under    N.   Y. 
statutes),  F.  22,  p.  18. 
to   authority   of   officer   taking    ac- 
knowledgment without  the  state, 
F.  9,  p.  7. 
the  same ;  to  officer  taking  affidavit, 

F.  20,  p.  16. 
authenticating  official  documents  or 

records.     See  list,  p.  1714. 
of  denosit  in  lieu  of  bail,  F.  975,  p. 
1319. 
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CERTIFICATES  —  Continued. 
that  bail  has  been  given  instead  of 

deposit,  F.  977,  p.  1319. 
of  approval  of  bond  or  undertaking, 

p.  464. 
to  search  by  clerk,  F.  394,  p.  677. 
of  olerk  that  pleadings  are  not  filed, 

F.  1040,  p.  1377. 
by    clerk    to    the    appearances    and 
claims     for    surplus    moneys,    F. 
1959,  p.  2001. 
of  counsel  to  pauper's  cause  of  ac- 
tion, F.  329,  n.  576. 
of  deposit  in  lieu  of  undertaking  on 

appeal,  F.  2092,  p.  2076. 
of  execution  of  commission  to  take 
deposition,  F.  1475,  1476,  p.  1681. 
Another  form,  where  there  is  not 
room  to  indorse  in  full,  F.  1478, 
p.  1683. 
of   mailing,   deposition   indorsed   on 

the  envelope,  F.   1479,  p.  1683. 
of  examination  before  trial,  F.  1420, 

p.  1649. 
of  examination  de  hene  esse,  F.  1508, 

p.  1699. 
of  authoritv  of  foreign  corporation, 

p.  526. 
by  judge,  of  fact  necessary  to  give 

costs,  F.  1676-1681,  p.  1836,  etc. 
of  non-filing,  F.  44,  p.  42. 
that    monev    has    been    paid    into 

court,  F.  1314,  p.  1579. 
of  publication,  p.  362. 
by  referee  to  support  motion  for  al- 
lowance, F.  1683,  p.  1839. 
to   give   costs   upon    reference   of   a 
claim  against  a  decedent's  estate, 
F.  361,  p.  620. 
to  effect  removal  of  a  cause  from  a 
countv    court,    for    incapacity    of 
judge,"  F.  1558,  p,  1738. 
of    counsel    to    accompany    petition 
for  removal  of  suit  or  prosecution 
asfainst    officer,    from    State    to 
United    States    court,    F.    477,   p. 
821. 
of  service,  p.  640. 
of    a    sheriff   of   another    State,   p. 

649,  n. 
bv  sheriff  of  personal  service  on  de- 

"fendant,  F.  389,  p.  649. 
by  sheriff  of  effort  to  serve  person- 
ally, F.  392,  p.  676. 
of  sheriff  of  effort  to  serve  person- 
ally upon  corporation,  F.  397,  p. 
679. 
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CERTIFICATES  —  Continued. 
by  sheriff  to  copy  of  attachment  and 
notice  to  third  person  of  levy  of 
property    in    his    hands    (general 
Form),  F.  850,  p.  1214. 
of  sheriff  that  defendant  is  in  cus- 
tody, F.  979,  p.  1321. 
by  sheriff  of  surrender  by  bail,  F. 
982,  p.  1323. 
CERTIFIED  COPIES,  p.  46. 

of  records,  etc.     See  list,  p.  1714. 
CERTIFYING    QUESTIONS    for    re- 
view on  appeal.     See  list,  p.  2063. 
CERTIORARI,  virhen  heard  as  enumer- 
ated motion,  p.  72. 
to    remove    papers    from    State    to 
United  States  court,  F.  470,  p.  812. 
to   remove  cause   to  United   States 
court,  F.  476,  p.  820. 
CHAMBERS  in  New  York  city,  p.  90. 
adjournment  from  Special  Term  to, 
F.  73,  p.  184. 
CHAMPERTOUS    AGREEMENT,     p. 

498. 
CHANGES  in  parties,  proceedings  as 

to,  p.  1432. 
CHATTELS,  order  appointing  receiver 
of,  p.  1037. 
summary  remedy  for  deposit  or  de- 
livery of  money  or  other  personal 
property.  Forms.     See  list,  p.  1142. 
foreclosure  of  lien  on.    See  contents, 
p.  1167. 
CHILDREN,  custody  of,  in  divorce,  p. 

1329,  1976. 
CHOSES  IN  ACTION,  levy  of  attach- 
ment, p.  1215,  n. 
CIRCUIT  COURT  OF  U.  S.,  admission 
of  service  without  the  proper  dis- 
trict, p.  650,  n. 
removal  from  a  State  court  to,  p. 
753. 
CITIZENSHIP  distinguished  from  res- 
idence, p.  778. 
CITY.     See  Municipal  Cobpoeation. 
CLAIM  AND  DELIVERY.     See  con- 
tents, p.  1146. 
CLERICAL   ERROR,   objection  based 

on  is  frivolous,  p.  1429,  n. 
CLERK  may  administer  oath,  p.  201. 
of  court,  no  power  to  amend,  p.  53. 
when  may  certify,  and  when  should 

make  affidavit,  p.  41. 
cannot  amend,  p.  53. 
neglect  to  make  entry,  p.  240. 
of  court,  service  on,  p.  394. 
approval  of  bond  or  undertaking  by, 
p.  462. 


CLERK  —  Continued. 
order    for    delivery    of    conveyance, 
etc.,  deposited  in  court,  F.   2265, 
p.  2209. 
CLIENT,  power  to  proceed  by  new  at- 
torney, p.  386. 
effect  of  death  of,  on  authority  of 

attorney,  p.  393. 
agreement  with  attorney  as  to  com- 
pensation, p.  498. 
stipulation  by,  p.  437. 
CLOUD  ON   TITLE,   service  of  sum- 
mons by  puuiication,  p.  664,  n. 
action  for,  lis  pendens  in,  F.  522,  p. 
894. 
COLLATERAL  MATTERS,  moved  by 

petition,  p.  308. 
COLORE  OFFICII,  undertaking  void, 

p.  451. 
COMMISSION  to  take  deposition  with- 
out the  State.    See  list,  p.  1658. 
to  take  deposition  on  interrogatories 
or  oral   examination,   F.   1469,  p. 
1677. 
COMMISSION,  FOREIGN,  compelling 

attendance  under,  p.  1709. 
COMMITMENT  for  criminal  contempt 
in  the  immediate  view  and  pres- 
ence, F.  1241,  p.  1528. 
for    contempt    on    failure    to    pay 
money,  F.  1278,  p.  1556. 
COMMITTEE,    leave    for    actions    by 
or  against,  p.  565. 
petition    of    committee    of    lunatic, 
etc.,  for  leave  to  sue,  F.  337,  p. 
583. 
proceedings  for  service  by  publica- 
tion, etc.,  F.  412,  p.  690. 
COMMON-LAW  BOND,  obligation  of, 

p.  28,  n.;  p.  449. 
COMMON-LAW  receivers  distinguished 

from  statutory,  p.  1002. 
COMPENSATION  of  attorney,  p.  498. 

of  referee,  p.  1925. 
COMPLAINT,  order  allowing  amend- 
ment of,  by  adding  allegation  of 
ground  of  arrest,  F.  954,  p.  1302. 
affidavit   to    move   to   amend   on   a 
change  of  parties,  F.  1113,  p.  1441. 
need  not  ask  for  arrest  as  a  part  of 

the  relief,  1296,  n. 
on  applying  for  attachment,  p.  1181- 

1183. 
demand  of  copy  of,  F.  437,  439,  p. 

736,  738. 
in  action  by  people  to  dissolve  insol- 
vent corporation,  F.  722,  p.  1079. 
in  judgment-creditor's  action  to  se- 
questrate corporate  property,  F. 
717,  p.  1076. 
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COMPLAINT  —  Continued. 

as  affidavit  to  obtain  injunction,  p. 
902. 

in  action  in  which  the  right  to  tem- 
porary injunction  depends  on  the 
nature  of  the  action,  p.  902 ;  P. 
526,  p.   910. 

to  move  for  injunction,  affidavit  to 
truth  of  allegations  in,  F.  527-531, 
p.  911,  etc. 

on  application  for  receiver,  p.  1008. 

order  extending  time  to  serve,  F. 
1030,  p.  1371. 

neglect  to  serve  as  ground  for  mo- 
tion to  dismiss,  F.  1291,  p.   1563. 

order  striking  out  for  not  obeying 
order  for  account  or  particulars, 
F.  1084,  p.  1409. 

supplemental,  F.  1056,  p.  1391. 
COMPROMISE  by  receiver,  p.  1020. 

allowing  receiver  to,  F.  693,  p.  1041. 
CONCEALMENT,  affidavit  proving,  p. 
658. 

proving  by  affidavit  of  fruitless  in- 
quiries, p.  667. 

process  served,  p.  744,  n. 

of    property,    affidavit    for    attach- 
ment against,  F.  828,  p.  1187. 
CONCLUSIONS    of    law,    F.    1748,    p. 

1877. 
CONDITION  of  bond,  p.  29. 
CONDITIONS,  in  orders,  p.  230. 

order  waived  by  non-performance  of 
condition,  F.  131,  p.  276. 

in  injunction  order  as  to  further  se- 
curity,   and    speeding    appeal,    F. 
549,  p.  930. 
CONFESSION  OP  JUDGMENT,     gee 
contents  and  list  of  Forms,  p.  598. 

Form  for  New  York,  F.  348,  p.  601. 

verification  of,  F.  349,  p.  607. 

by  consent  on  admitting  service  of 
summons,  F.  384,  p.  651,  n. 

injunction  against  entering,  F.  612, 
p.  953. 
CONFLICTING  CLAIMS  to  real  prop- 
erty, judgment  on,  F.  1858,  p. 
1932. 
CONSENT  of  attorneys  as  to  allow- 
ances, F.  211,  p.  337. 

attorney's  power  to  give,  facilitating 
review,  p.  385. 

to  designation  of  person  on  whom 
summons  or  writ  for  absentee 
may  be  served,  F.  276,  p.  515. 

to  discontinuance  (short  Form),  F. 
1280,  p.  1558. 

of  proposed  guardian  ad  litem  for 
infant  defendant,  F.  341,  p.  591; 
F.  483,  p.  838. 


CONSENT  —  Continued. 

of  indemnitors  to  be  substituted,  F. 
1192,  p.  1480. 

to  immediate  judgment  on  service  of 
summons,  F.  384,  p.  651. 

to  judgment,  recital  of  in  judgment, 
F.  1775,  p.   1890. 

in  lieu  of  notice  of  motion,  p.  119. 

as  to  place  of  hearing  motion,  p. 
134. 

to  hearing  of  motion  by  judge  hav- 
ing no  jurisdiction,  p.  212. 

for  party  non  sui  juris,  p.  212. 

orders  by,  p.  211;  F.  97,  p.  257. 

varying  order  granted  by,  p.  245. 

to  form  of  order,  and  waiver  of  no- 
tice of  settlement,  F.  98,  p.  257. 

to  amendment  of  order,  F.  165,  p. 
294. 

to  submit  to  receivership,  p.  1000. 

fees  of  referee,  p.  1925. 

to  substitution  of  another  attorney, 
F.  1215,  p.  1510. 

of  sureties  annexed  to  affidavit  to 
obtain  order  to  mark  judgment, 
"  lien  suspended  on  appeal,"  P. 
2105,  p.  2084. 

of  widow  to  accept  gross  sum,  P. 
1939,  p.  1983. 

of  widow  or  other  tenant,  for  life, 
or  for  years  to  sale,  F.  2014,  p. 
2028. 

of   widow,  or  other  tepant  for  life 
or  years,  to  accept  gross  sum  in 
case  of  sale,  F.  2015,  p.  2029. 
CONSOLIDATION  of  actions.  Forms, 
see  list,  p.  1519. 

recital  of,  in  judgment,  F.  1708,  p. 
1857. 
CONSPIRACY,    abatement    of    action 
for,  p.  1433,  n. 

examination  of  party  in  creditor's 
action  for,  P.  1404,  p.  1639. 

examination  of  party  in  action  for 
fraudulent  conspiracy  by  trustees 
by  the  plaintiff  corporation  in  in- 
ducing transfer  of  assets  without 
consideration,  F.  1405,  p.  1640. 
CONSTRUCTIVE  SERVICE  of  sum- 
mons, p.  653-703. 
CONTEMPT,  Forms,  see  list,  p.  1524. 

certiorari  in,  when  heard  as  enumer- 
ated motion,  p.   72. 

proceedings,  for,  not  committed  in 
the  immediate  view  and  presence 
of  the  court,  must  begin  by  order 
to  show  cause,  p.  126. 

as  a  bar  to  a,  motion,  p.  142. 

a  remedy  for  refusal  to  deliver  at- 
tached property,  p.   1223,  n. 
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CONTEMPT  —  Continued. 

service  such  as  to  make  disobedi- 
ence a,  p.  381. 

striking  out  pleading  for,  p.  1415. 

proceeding  in  United  States  court 
to  punish  proceeding  in  State 
court,  p.  813,  n. 

affidavit  to  move  to  punish  for  put- 
ting in  false  justification,  F.  263, 
p.  483. 

af&davit  of  service  of  injunction,  F. 
ool,  662,  p.  982. 

affidavit  to  obtain  order  to  show 
cause  why  removed  receiver  should 
not  be  punished  for  failing  to  pay 
over,  F.  787,  p.  1141. 

report    of    referee    as    to    facts,    F. 
1356,  p.   1599. 
CONTIXGENT    FEE,    agreement   for, 

p.  498 ;  F.  265,  p.  501. 
CONTINUANCE  of  action  after  death 
or  transfer,  p.   1432. 

order  of,  F;  1127,  etc.,  p.  1451. 

affidavit  to  obtain,  F.  1141,  p.  1461. 
CONTRACT,    injunction    against    offi- 
cers of  a  corporation  executing  a 
contract,  F.  629,  p.  959. 
*    what  deemed  action  on,  p.   1269. 

order  for  bill  of  particulars  in  action 
on,  p.  1400. 

orer  to  make  allegation  of  more  defi- 
nite, p.  1412. 

contractor    using    lands    except    for 
his    work,    injunction   against,   F. 
558,  p,  933. 
CONVEYANCE  to  receiver,  p.  1015. 

of   propertv,   etc.;    order   to   sheriff 
for,  F.  2266,  p.  2210. 
CONVICT,  security  for  costs,  p.  863. 

in  prison,  affidavit  of  service  on,  F. 
376,  p.  646. 

proceedings  for  service  by  publica- 
tion, F.  402,  p.  683. 
CONVERSION,  injunction  against  re- 
moving chattels,  F.  589,  p.  943. 

injunction  against  sale  or  disposi- 
tion, but  not  against  use  of 
plates,  etc.,  for  publication,  F.  593, 
p.  944. 

of  public  moneys,  attachment  on 
the  ground  of  wrongful,  F.  838,  p. 
1206. 

arrest  for,  F.  933,  p.  1281. 

order  for  bill  of  particulars  in  ac- 
tion for,  F.  1068,  p.  1401. 
COPIES,  in  general.     See  contents,  p. 
43. 

or  certified  copy,  when  to  be  served, 
p.  379. 
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or  original,  when  to  be  served,  p. 
225;   1571,  n. 

of  account,  or  bill  of  particulars, 
Forms,  see  list,  p.  1394. 

of    official    documents    and    records, 

how   certified.     See  list,   p.    1714. 

COPYRIGHT,  injunction,  F.  591,  etc., 

p.  943. 
CORESPONDENT,  appearance  bv,  F. 

1903,  p.  1961. 
CORPORATE       BONDS,       injunction 
against  issuing,  F.  627,  p.  958. 

injunction      against      violation      of 
agreement     respecting     corporate 
business,  F.  630,  p.  959. 
CORPORATE     BOOKS,     subpcena     to 
produce,  F.  1512,  p.  1702. 

order  to  produce,  F.  1514,  p.  1704. 

CORPORATION,  abatement  of  action 

on  individual  liability,  p.  1432. 

acknowledgment  by,  F.  2,  p.  4. 

foreign  affidavit  for  attachment 
against,  F.  828,  p.  1187. 

petition  by  attorney-general  for 
leave  to  sue  to  annul  a  charter,  F. 
333,  p.  578. 

request  to  attorney-general  to  svia, 
F.  334,  p.  579. 

judgment  that  director's  acts  be  an- 
nulled, and  money  diverted  re- 
funded, F.  1859.  p.'  1932. 

pviblication  of  order  to  show  cause 
against  voluntary  dissolution,  p. 
351,  n. 

dissolution  and  receiver.  See  con- 
tents, p.  1027. 

complaint  in  action  by  people  to 
dissolve,  F.  722,  p.  1079. 

order  to  show  cause  why  creditor 
should  not  be  allowed  to  come  in 
after  expiration  of  time  limited  in 
action  for  dissolution  of,  F.  1207, 
p.  1502. 

examination  of  officer  before  trial, 
to  ascertain  defendants,  F.  428,  p. 
707. 

examination  before  trial  to  enable 
applicant  to  plead  in  action  to  set 
aside  election,  F.  427,  p.  704. 

examination  in  action  to  prevent 
perversion  of  funds,  F.  428,  p.  707. 

examination  of  officers  in  action  to 
impeach  acts  of  directors,  F.  1013, 
p.  1353. 

order  that  officer  appear,  and  be  ex- 
amined at  instance  of  attaching 
creditor,   F.   859,   860,  p.   1222. 
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examination  before  trial  in  action 
for  conspiracy  of  trustees,  F.  1407, 
p.  1640. 

order  that  officer  of  corporation 
party,  submit  to  examination  be- 
fore trial,  F.  1409,  p.   1642. 

order  that  creditors  exhibit  claims, 
F.  747,  p.  1110. 

order  that  creditors  exhibit  and 
prove  claims  on  insolvency,  dis- 
solution, etc.,  p.  351,  n. 

action  to  set  aside  expulsion,  F. 
429,  p.  708. 

mortgage,  foreclosure  by  the  trus- 
tees of  a,  for  benefit  of  bondhold- 
ers, order  appointing  receiver  of 
rents  and  profits,  F.  701,  p.  1056. 

injunction  against  municipal  —  for- 
bidding them  to  authorize  the  con- 
struction of  a,  city  railroad,  F. 
542,  p.  923. 

—  against  reorganization,  F.  618,  p. 
955. 

—  against  preventing  use  of  records, 
F.  619,  p.  955. 

—  against  creating  or  filling  vacan- 
cies, F.  620,  p.  955. 

—  against  holding  corporate  elec- 
tion, F.  621,  p.  956. 

—  against  voting  on  stock,  F.  622,  p. 
956. 

—  against  inspectors  receiving  votes, 
F.  624,  p.  957. 

—  against  issue  or  transfer  of  stock, 
etc.,  to  an  officer,  F.  625,  p.  957. 

—  against  giving  proxy,  F.  623,  p. 
956. 

—  against  paying  interest  on  bonds, 
F.  628,  p.  958. 

executing  contract,  injunction  against 

injunction      against      violation      of 

agreement,    respecting    corporate 

business,  F.  630,  p.  959. 
another  Form,  F.  631,  p.  59. 
officers  of,  F.  629,  p.  959. 
security  on  obtaining  injunction  in 

action  to  sequester,  p.  975. 
naming  in  action,  p.  627. 
misnomer,  etc.,  p.  717. 
order  for  trial,  to  prevent  summary 

judgment   against,    in   action   for 

damages  for  non-payment  of  note 

or  other  evidence  of  debt,  F.  1037, 

p.  1376. 
order  to  proceed  against  receiver  of, 

P.  1136,  p.  1458.  I 
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CORPORATION  —  Continued. 
application  for  judgment  against,  for 
failure  to  serve  order  for  trial  of 
action  for  damages  on  evidence  of 
debt,  F.  15G3,  p.  1751. 
motion  for  receiver,  p.  1009. 
receiver,  powers  of,  p.   1015. 
receiver   in   corporation   cases.      See 

contents,  p.  1027. 
several  stockholders  as  receivers,  F. 

684,  1033. 
notice  by  receiver   to  creditors  and 
debtors    of,    announcing    appoint- 
ment,  and  requiring  presentatiou 
of  claims,  etc.,  F.  746,  p.  1109. 
affidavit  to  continue  action  against 
receiver  in   place   of,   F.    1135,   p. 
1457. 
judgment  sequestrating  effects  of,  at 
suit   of  a   judgment-creditor,   and 
appointing  a  receiver  for  distribu- 
tion,  F.    1860,   p.   1933. 
residence  or  citizenship  of,  p.  779. 
summons  not  served  on  by  substitu- 
tion, p.  654. 
service  of  summons  on,  p.  743,  n. 
verification  by  officer,  p.  490,  n. 
how  to  verify,  p.  492. 
domestic  verification  of  pleading  by 

ofiicer  of,  F.   1019,  p.  1365. 
foreign,  verification  of  pleading  by, 
F.   1022,  p.   1366. 
COSTS,  attorney   cannot  stipulate  to 
give  costs  not  allowed  by  law, 
p.  4^6. 
may  stipulate  as  to  referee's  fees, 
p.  436,  1925. 
affidavit  by  counsel  for  trustees  to 
his  services,   and  their   value,   F. 
210,  p.  336. 
order  that  attorney  for  non-resident 

pay,  F.  2269,  p.  2213. 
do  not  belong  to  attorney,  p.  500. 
affidavit  by   wife,   plaintiff,   for,   in 

divorce,  F.  994,  p.   1331. 
same;    pending   appeal,    F.    995,    p. 

1334. 
same;    by  wife,   defendant,   F.   990, 

p.  1335. 
in  divorce,  order  to  show  cause  for, 

F.  997,  p.  1336. 
notice  of  motion  by  wife  for,  in  di- 
vorce, F.  997,  p.  1336. 
order   to    pay,   in   divorce,    F.    999, 

p.  1336. 
execution  for,  F.  181,  p.  304. 
where  infant  plaintiff  is  unsuccess- 
ful, p.  589. 
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COSTS  —  Continued. 

statement  of  costs  and  disburse- 
ments on  confessing  judgment, 
F.  350,  p.  607. 

on  judgment  by  default,  F.  1561, 
p.  1750. 

upon  final  judgment  and  proceed- 
ings to  secure.     See  list,  p.  1834. 

judgment  for,  against  a  third  per- 
son, F.  2268,  p.  2212. 

order  that  attorney  or  assignee 
pay,  F.  2269,  p.  2213. 

of  motion,  p.  125,  155,  233. 

of  motion,  taxation  or  liquidation, 
and  demand,  p.  251. 

on  motion  for  new  trial,  p.  1816,  n. 

directions  as  to,  in  order,  F.  101, 
p.  261. 

on  original  petition,  F.  209,  p.  335. 

provision  against,  by  security,  p. 
855. 

stay  by  non-payment  of  motion,  p. 
422. 

notice  of  motion  for  stay  for  non- 
payment of,  F.  233,  p.  427. 
COUNSEL   FEE,   in  matrimonial   ac- 
tions.    See   Alimony. 

see  also  Costs  and  Counsel. 
COUNTERCLAIM,       admission       by 
plaintiff  of,  F.  1105,_  p.   1427. 

judgment,  upon  admission,  F.  1106, 
p.   1428. 

order  striking  out,  for  not  obeying 
order  for  account  or  particulars, 
F.  1084,  p.  1409. 
COUNTERMAND  notice  of  motion,  p. 
133. 

same   (general  Form),  F.  63,  p.  181. 

of  judicial  sale,  notice  of,   for  ser- 
vice, F.  2233,  p.  2189. 
COUNTER-AFFIDAVITS   on   motions 

in  general,  p.  140. 
COUNTER-MOTION,    p.    133;    F.    62, 

p.  180. 
COUNTY  in  which  to  move,  p.  88,  101. 
COUNTY  JUDGE,  power  in  actions  in 

other  courts,  p.  98-102. 
COUNSEL,    service    of   papers   on,   p. 
392. 

implied  authority  to  sign  petition 
for  removal  of  cause,  p.  768. 

fees,  etc.,  petition  of  receiver  for 
authority  to  pay,  F.  754,  p.  1115. 

order  sanctioning  receiver's  em- 
ployment of,  F.   755,  p.   1116. 

fees  in  divorce,  reference  for,  F.  998, 
p.  1336. 

see  also  Costs. 
COUNSELLOR   cannot  be   surety,   p. 

26. 


COURT,    where    or    before    whom    to 
.  move,  p.  88,  98. 

constitutional  power  to  disregard 
statute,  p.   103. 

constitutional  power  irrespective  of 
county,  p.  421,  n. 

duty   of,   in   approving   security,  p. 
463. 
COURT    ORDER,    how    distinguished 
from  that  of  judge,  p.  212,  215. 

amended  into  judge's  order,  F.  156, 

p.  289. 
(general  Form),  F.  94,  p.  255;  F. 
820,  p.   1174. 
COVENANT,   injunction   against   vio- 
lating, F.  578,  p.  939. 
CREDITOR'S  ACTION,  arrest  in,  F. 
943,  p.  1290. 

bill  of  particulars  in,  p.  1400,  n. 

judgments  removing  fraudulent  ob- 
struction to  execution,  F.  1861- 
1864,  p.   1934. 

affidavit  by  judgment  creditor  to 
come  in  before  judgment  as  co- 
plaintiff,  F.  1199,  p.  1497. 

order  allowing  judgment-creditor  to 
come  in  as  a  co-plaintiff  in,  T' 
1200,  p.  1498. 

order  to  show  cause  why  creditor 
should  not  be  allowed  to  come  in 
after  expiration  of  time  limited 
in  action  for,  P.  1207,  p.  1502. 

against  corporation,  receiver's  notice 
to  creditors  and  debtors,  F.  746, 
p.  1109. 

to  sequestrate  corporate  assets.  See 
list,  p.  1026. 

to  dissolve  corporation.  See  con- 
tents, p.  1027. 

dissolution  of  corporation  at  suit  of 
creditor,  p.  1076. 

examination  before  trial  in,  F.  1404, 
etc.,  p.   1639. 

notice  to  creditors  to  exhibit  de- 
mands, F.  747,  p.  1110. 

injunctions  in,  F.  608,  etc.,  p.  951. 

injunction   against   transferring  as- 
sets, F.  587-590,  p.  942. 
. .  publication  of  notice  to  creditors  and 
parties  in  interest,  p.  351,  n. 

receiver  in,  p.  1001. 

same.     See  contents,  p.  1026. 

order  appointing  receiver  in,  with 
usual  injunction,  F.  693,  p.  1040. 

appointing  assignee  as  receiver,  F. 
709,  p.  1067. 

order  that  receiver  marshal  assets 
and  take  proof  of  debts,  F.  709, 
p.  1068. 
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CREDITORS  —  Continued. 
order  of  reference  to  appoint  a  re- 
ceiver, F.  692,  p.  1038. 
reference      for      accounting     before 
judgment.     See  list,  p.   1898. 
CRIM.  CON.,  abatement  of,  p.  1433. 
order  for  bill  of  particulars  in  aj- 
tion  for,  F.  1069,  p.  1402. 
CROSS-EXAMINATION     of     affiants, 
reference    to    take,    and    for    fur- 
ther  proof   on   specific   questions, 
F.  1335,  p.  1592. 
CROSS-INTERROGATORIES  on  com- 
mission, F.  1463,  etc.,  p.  1675. 
CRUELTY    (in  action  for  limited  di- 
vorce),  affidavit  for  arrest  for,   F. 
929,  p.   1276. 
CUSTODY    OF    CHILDREN,    motioa 
for,  F.  1009,  p.  1343. 
judgment  awarding,  F.  1916,  p.  1970. 
DAMAGES    on    injunction,    mode    of 
ascertaining,  p.  992,  997. 
order    for    particulars,    F.    1072,   p. 

1403. 
offer  to  liquidate,  F.  1310,  p.  157C. 
DATE  of  bond,  p.  29. 
of  notice,  p.  196. 
in  motion  or  order,  p.  218. 
of  order,  how  modified,  p.  245. 
signifl^cance  of,  in  official  return,  p. 
367,  368. 
DEATH  of  principal  entitles  bail  to 
exoneration,  p.  1328,  n. 
suggestion  of,  on  record,  p.  446. 
DECEDENTS,    receiver    to    distribute 
estate  of,  p.  1001. 
receiver  of.     See  contents,  p.  1026. 
estates,  receivership  of,  F.  695,  696, 

p.  1043. 
estate,    attaching    debtor's    interest 
in,  F.  851,  p.   1217. 
DECEIT,  arrest  for,  F.  936,  p.  1283. 
abatement  of  action  for,  p.  1433. 
DECISION  after  trial  by  court  with- 
out jury,  F.  1748,  p.  1877. 
by  court,  after  trial  of  part  of  the 

issues  by  jury,  F.  1786,  p.  1896. 
of  motion,  who  must  watch  for,  p. 

156. 
statutory  grounds  of,  in  order,  p. 

229. 
on  demurrer  —  by  findings  overrul- 
ing demurrer,  F.  1598,  p.  1776. 
sustaining    demurrer,    F.    1599,    p. 

1777. 
by   judge,   when  has   eflfeet   of  ver- 
dict, p.  1866,  n. 
DECOYING      into     jurisdiction,      p. 
744,  n. 


DECREE  on  original  petition,  p.  31S; 
F.  212,  p.  337. 

of  surrogate  granting  execution 
against  property  of  a  judgment- 
debtor  having  died  since  judg- 
ment, F.  2176,  p.  2136. 
DEEDS,  setting  aside,  as  relief,  upon 
motion,  p.  78. 

deed    conveying    real    estate    to    re- 
ceiver, F.  739,  p.  1100. 
DEFAULT  on  motion,  p.  136,  137. 

order  on  default  of  party  moved 
against,  F.  99,  p.  258. 

order  to   show   cause   why  previous 
order  opening  default  should  ni)t 
be    declared    waived,    F.    130,    p.         ^ 
275. 

order  declaring  previous  order  open- 
ing to  have  been  waived,  F.  131, 
p.  276. 

on  service  by  publication,  motion  to 
open,  F.  453,  p.  751. 

on  same  day  as  service  of  affidavit 
of  merits,  p.  382. 

attorney  may  stipulate  to  open,  o. 
435. 

affidavit  of  failure  to  serve  answer 
or  demurrer,  F.  385,  p.  652. 

taking  deposition  for  assessment  of 
damages,  F.  1432,  p.  1662. 

application    for    judgment    by,    on  X 
failure  to  appear  or   plead.     See      \ 
list,  p.   1748. 

at  trial  term  on  call  of  cause,  F. 
1698-1700,  p.  1852,  1853. 

judgment  after  verdict  on  issue  cf 
fact  as  to  defendants  appearing, 
and  a  reference  as  to  those  in,  F. 
1812,  p.   1910. 

judgment  where  an  issue  of  fact  as 
to  one  defendant  has  been  tried 
by  a  referee,  and  a  reference  had 
on  default  of  others  and  excep- 
tions to  report,  F.  1815,  p.  1912. 

notice  of  motion  (or  order  to  show 
cause)  to  move  to  open,  F.  1042, 
p.  1378;   F.  2043,  p.  2046. 

order  granting  or  denying  motion  to 
open,  F.  2044-2056,  p.  2047. 
DEFECT  OF  PARTIES  is  waived  by 
not   taking   it   by   answer   or   de- 
murrer, p.  1439. 
DEFENSE,  notice  to  third  person  to 

assume,  F.   1137,  p.  1459. 
DELIVERY  of  specific  assets,  petition 
by  receiver  to  compel,  F.  740,  p. 

lioi. 

of  books  and  papers,  affidavit  on  be- 
half of  receiver  to  obtain,  F.  741, 
p.  1102. 
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DELIVERY  —  Continued. 

of  money  or  other  personal  prop- 
erty, summary  remedy  for.  Sea 
contents,  p.  1142. 
DELIVERY  AND  DEPOSIT,  ordering 
as  a  provisional  remedy  before 
service  of  summons.     See  p.  636. 

as  a  method  of  securing  possession 
of  property,  p.  876. 

order  for,  in  trust  company,  on 
granting  interpleader,  F.  1155,  p. 
1472. 

of    conveyance,     etc.,    deposited    in 
court :  order  to  clerk  for,  F.  2265, 
p.  2209. 
DEMANDS,  notices  and  securities  be- 
fore suit.  Forms,  see  list,  p.  516. 

for  dower,  F.  278,  p.  518. 

before  suit  against  municipality,  p. 
519. 

of  copy  of  complaint,  F.  437,  439j  p. 
736,  738. 

of  copy  of  account  referred  to  in 
the  pleadings,  F.  1057,  p.  1394. 

of  admission  of  genuineness  of  docu- 
ment, F.  1381,  p.  1614. 

by  defendant  not  appearing,  of  no- 
tice    of     executing     reference     or 
writ  of  inquiry,  F.  1367,  p.  1735. 
DEJIUERER,    oral,    p.    142.      See    p. 
1387. 

decision  on,  F.  1598,  1599,  p.  1776. 

trial  or  hearing,  and  judgment.     S.;e 
list,  p.  1775. 
DEPARTURE      of      complaint     from 

process,  p.   742. 
DEPOSIT  in  lieu  of  bond  or  under- 
taking, p.  476. 

belonging  to  the  petitioner,  petition 
that  receiver  be  instructed  to  pav 
over,  F.  758,  p.  1118. 

or  delivery  of  money  or  other  per- 
sonal property,  summary  remedy 
for.     See  contents,  p.  1142. 

in  broker's  hands,  attaching,  F.  852, 
853,  p.  1218. 

in  lieu  of  bail,  certificate  ofj  F.  975, 
p.  1319. 

in  lieu  of  bail,  notice  to  protect,  F. 
976,  p.  1319. 

certificate  that  bail  has  been  given 
instead  of,  F.  977,  p.  1319. 

allegations  of  conflicting  claims  to 
money  deposit,  to  obtain  inter- 
pleader, F.  1145,  1146,  p.  1466. 

of  conveyance,  etc.,  in  court;  order 
to  clerk  for  deliverv,  F.  2265,  p. 
2209. 

of  books,  etc.,  with  clerk  ordered,  F. 
1391-1395,  p.  1629. 


with  page  1169.] 

DEPOSIT  —  Continued. 
in  lieu  of  undertaking  on  appeal,  F. 

2092,  2093,  p.  2076,  2077. 
DEPOSITION  for  use  upon  a  motion, 

affidavit  to  procure  order  to  take, 

F.  53,  p.  172. 
for  use  on  a  motion,  order  to  take, 

F.  37,  p.  177. 
for  use  on  a  motion,  subpoena  to  a 

witness  to   attend   and  make,   F. 

58,  p.  177. 

for  motion  and  report  of  referee,  P. 

59,  p.  178. 

service    of    notice    on    attorney,    p. 
384,  n. 

on  examination  before  trial,  F.  1420, 
p.  1648. 

taken  without  the  State.     See  list, 
p.   1658. 

taken  within  the  State  by  consent. 
See  list,  p.  1694. 

taken  within  the  State  under  for- 
eign commission.    See  list,  p.  1709. 

taken  de  bene  esse.    See  list,  p.  1696. 

costs  of  taking,  F.  1688,  p.  1843. 
DEPUTY,  signature  by,  p.  372. 
DESIGNATION   of   person    on  whom 

summons  or  writ  for  absentee  may 

be  served,  F.  275,  p.  314. 
DEVISEE,  affidavit  for  motion  on  be- 
half of,  to  be  substituted  in  place 
of  original  plaintiff  or  defendant, 
F.  1160,  p.  1475. 

judgment  against  in  respect  of  de- 
vised estate,  F.  1875,  p.  1945. 
DIRECTION  to  index  notice  of  pen- 
dency, F.  523,  p.  895. 

to  return   commission  with  deposi- 
tion, F.   1470,  p.  1678. 

by  judge  that  a  jury  answer  spe- 
cial questions,  F.  1637,  p.  1802. 
DISBARRING  ATTORNEY,  for  mis- 
conduct,   must    begin    by    order   to 

show  caTise,  p.  126. 
DISBURSEMENTS    not    included    in 
costs  of  motion,  p.  235. 

in  proceedings  on  original  petition, 
affidavit  to,  F.  209,  p.  335. 

affidavit  of,  annexed  to  bill  of  costs, 
F.  1689,  p.  1846. 
DISCHARGE  or  removal  of  receiver. 
See  contents,  p.  1136. 

from  arrest.     See  contents,  p.  1303. 

of    attachment.      See    contents,   p. 
1241. 
DigCONTINUANCE     bv     submission 
pending  action,  p.  610. 

by  plaintiff  before  defendant's  ap- 
pearance, p.  730. 
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for  Forms,  see  list,  p.  1556. 

on  opening  judgment,  leave  to  plain- 
tiff to,  F.  2051,  p.  2049. 

leave  to  plaintiff  to  discontinue,  and 
leave    to    plead    discharge,    after 
judgment,  F.  2070,  p.  2061. 
DISCOVERY  and  inspection  o?  docu- 
ments, Forms,  see  list,  p.   1619. 

on  examination  before  trial,  F.  1410, 
1411,  p.  1644. 

by  deposition  without  the  State,  F. 
1455-1459,  p.  1672. 

of  death  of  a  life  tenant,  verifica- 
tion of  petition,  p.  489. 

of  names  of  necessary  parties,  p. 
704. 

of  books  and  papers  to  receiver,  F. 
696,  p.  1045;  F.  741,  p.  1102. 

of  books,  etc.,  as  to  attached  prop- 
erty, F.  800,  p.  1223. 

to  enable  to  plead.  See  contents,  p. 
1346. 

and  inspection  of  documents  to  en- 
able plaintiff  to  plead,  petition 
for,  F.   1012,  p.   1351. 

of  party's  address,  F.  1111,  p.  1431. 

direction  to  produce  books  before 
referee,  F.  1339,  1340,  p.  1593. 

order  that  books  and  papers  be  de- 
posited with  referee  before  ac- 
counting, F.  1353,  p.  1597. 
DISCRETION  of  court  under  prayer 
for  general  relief  on  motion,  p. 
151. 

of  the  court  may  be  exercised  by 
Appellate  Division,  p.  249. 

dismissal  of  motion  for  absence  of 
moving  party,  F.  100,  p.  258. 
DISMISSAL    of    action    by    motion, 
Forms,  see  list,  p.  1562. 

of  action  for  failure  to  file  security 
for  costs,  F.  521,  p.  874. 

of  complaint  for  plaintiff's  failure 
to  appear,  F.   1700,  p.  1853. 

of  complaint  at  the  trial,  F.  1702,  p. 
1854. 

of  action  on  merits  or  without  pre- 
judice,  F.    1776-1780,   p.    1890. 

notice  of  motion  (or  order  to  show 
cause)  to  move  to  open  default, 
inquest  or,  F.  2043,  p.  2046. 

order  granting  or  denying  motion  to 
open,  F.  2044-2056,  p.  2047,  etc. 

of  appeal.    See  list,  p.  2064. 

of  appeal  for  neglect  to  give  new 
undertaking,  notice  of  motion  for, 
F.  2099,  p.  2080. 
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DISPOSSESSING,  injunction  against, 

F.  639,  p.  965;  F.  648,  p.  968;   and 

see  Lease. 
DIS<3UALIFICATI0N  of  judge,  remo- 
val for,  p.  1745. 
DISREGARDING  orders,  p.  246. 

irregular  stay,  p.  420. 
DISSOLUTION.     See  Cokpoeation,  p. 
351,  n. 

order  enjoining  creditors  from  suing 
corporation  pending  action  for,  F. 
729,  p.  1087. 
DIVORCE,  arrest  for  cruelty,  F.  929, 
p.  1276  (but  compare  Code  Civ. 
Pro.,  §  549). 

—  for  apprehended  absconding,  F. 
947,  p.   1296. 

custody  of  children.  See  list,  p. 
1329. 

injunction  against  disposing  of  prop- 
erty to  defraud  plaintiff,  F.  547, 
p.  928. 

injunction  against  husband's  inter- 
ference with  wife's  property,  F. 
611,  p.  952. 

in  another  State,  injunction  against 
prosecuting,  F.  645,  p.  967. 

interlocutory  proceedings  peculiar  to, 
p.   1329. 

proceedings  peculiar  to  trial  and 
judgment,  etc.,  and  modifying.  See 
list,  p.  1955. 

affidavit  to  move  for  lease  to  de- 
fend, after  judgment,  on  service 
by  publication  (ir.  <ii>orce)/  F. 
2041,  p.  2044. 

order  vacating  judgment,  and  giving 
leave  to  defend,  F.  2057,  p.  2051. 

proceedings  for  service  by  publica- 
tion, etc.,  F.  415,  p.  696. 

summons  in,  F.  365,  p.  631. 

affidavit  of  personal  service  of  sum- 
mons, F.  375,  p.  644. 
DOCKETING    order    for    payment    of 
money,   or   affecting   the   title   to 
real  property,  p.  243. 

order  or  decree  on  original  petition, 
F.  212,  213,  p.  339. 

judgment  for  deficiency,  F.  2250,  p. 
2199. 
DOWER,'  demand  for,  F.  278,  p.  518. 

proceedings  peculiar  to.  See  list,  p. 
1977. 

abatement  of  action  for,  p.  1433. 

trial  and  judgment  in.  See  list,  p. 
1977. 

order  appointing  receiver  of  rents 
and  profits  in  foreclosure  with  in- 
junction against  defendant,  F.  700, 
p.  1052. 


2240 


i:n'dex  of  subjects  and  foems. 


[Volume  I  ends  with  page  1169.] 


DOWER  —  Continued. 

proceedings  for  survey,  p.  1616. 

undertaking  on  injunction  to  stay 
proceeding,  F.  660,  p.  980. 

undertaking  to  prevent  stay  on  de- 
fendant's appeal  from  final  judg- 
ment, F.  2091,  p.  2076. 
DRAMA,  injunction  against  represen- 
tation of,  F.  594,  p.  944. 
DUE,  effect  of,  in   admission  of  ser- 
vice, p.  9. 
EJECTMENT,  proceedings  peculiar  to. 
See  list,  p.  1985. 

abatement  of  action  for,  p.  1433. 

arrest  in,  for  withholding  posses- 
sion, F.  930,  p.  1277. 

affidavit  to  move  that  attorney  pro- 
duce authority,  F.  1213,  p.  1509. 

order  staying  until  attorney  pro- 
duces authority,  F.  1214,  p.  1509. 

publication  of  notice  of  attorney- 
general's  suit,  p.  351,  n. 

request  to  attorney  to  commence  an 
action  to  recover  real  property,  F. 
272,  p.  512. 

guardian  ad  litem  for  defendant,  p. 
833. 

injunctions  against,  F.  641,  etc.,  p. 
966,  etc. 

staying  waste  pending,  F.  652,  p.  969. 

interpleader  in,  p.  1464,  n. 

lis  pendens  in,  p.  882. 

trial  anA  new  trial  in.  See  list,  p. 
1985. 

notice  to  quit,  for  non-payment  of 
rent,  before,  F.  289,  p.  528. 

bringing  in  parties  after  death,  p. 
1434-1436. 

severing  as  against  distinct  occu- 
pants, F.  1050,  p.  1388. 

affidavit  of  landlord  to  move  to  be 
made  co-defendant  in,  F.  1208,  p. 
1503. 

order  appointing  receiver  of  rents 
and  profits  in  foreclosure,  with 
injunction  against  defendant,  F. 
700,  p.  1052. 

service  of  infant  resident  but  ab- 
sent, F.  494-496,  p.  847,  etc. 

proceedings  for  survey,  F.  1384,  p. 
1616. 

undertaking  for  injunction  pending, 
p.  973,  n.,  974,  n. 

undertaking  on  injunction  to  stay 
proceeding,  F.  660,  p.  980. 

undertaking  to  stay  on  appeal  from 
judgment,  F.  2089,  p.  2075. 


ELECTION,  notice  of,  p.  343,  n. 
to    treat    unverified    pleading    as   a 

nullity,  F.   1028,  p.  1370. 
in  corporation,   examination  before 
trial,    or   to   enable    applicant   to 
plead,   in  action  to  set  aside,  F. 
428,  p.  707. 
orddr  to  make  between  provisional 

remedies,  F.  826,  p.  1177. 
injunction  against  holding  corporate, 

F.  621,  p.  956,  etc. 
by  defendant  in  replevin,  p.  1150. 
between  causes  of  action  compelling, 

p.  1421. 
compelling  between  several  actions, 
F.  1298,  p.  1568. 
EMBEZZLEMENT,    affidavit    for    ar- 
rest, F.  931,  p.  1279. 
EMINENT    DOMAIN,   publication   of 
notice   in  proceedings   by   State,  p. 
351,  n. 
EMPLOYMENT,    injunction    against, 

F.  631,  p.  959. 
EMPLOYERS'  LIABILITY  LAW,  no- 

ENFORCING  JUDGMENT  for  specific 

relief  by  judicial  sale  or  otherwise. 

See  list,  Sp.  2186. 

for  necessaries,  or  wages,  F.  2197- 

2199,  p.  2162,  etc. 

ENJOINING     PROSECUTION.       See 

contents,  p.  822. 
ENROLLMENT  of  papers  on  original 

petition,  F.  212,  p.  339. 
ENTRY  of  order  before  vacating,  p. 
96. 
of  orders,  p.  237. 

of  order,  notice  of,  F.  134,  p.  278. 
of    a    judge's    order    made    out    of 

court,  order  for,  F.  137,  p.  279. 
of  judgment,  injunction  against,  F. 

638,  p.  964. 
in  the  minutes  on  jury  trial.     See 

list,  p.  1799. 
as  to  oath  in  referee's  minutes,  F. 

1839,  p.  1924. 
of    verdict    in    an    action    for   land 
(ejectment),  F.  1945,  p.  1987. 
ENUMERATED  motions,  what  are,  p. 

71. 
ERECTION  and  to  compel  removal  of 
buildings,  injunction  as  to,  F.  575, 
p.  938. 
ESCAPE,  service  of  summons  in  ac- 
tion for,  p.  646,  n. 
ESTATE  OF  DECEDENT.    See  Dece- 
dent. 
presentation  of  claim  against,  p.  516. 
reference  of  claim  against,  p.  617. 
receiver  of.     See  contents,  p.  1026. 
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EVIDENCE  on  a  motion,  p.  105,  146. 
of  publication,  p.  361. 
precluding  for  failure  to  serve  bill 

of  particulars,  F.  1083,  p.  1408. 
at  the  trial,  order  precluding,  on  de- 
fault of  account,  F.  1061,  p.  1397. 
reference  to  take  testimony  on  spe- 
cific question,  F.  1329,  p.  1591. 
same;  to  take  evidence  as  to  truth 

of  allegations,  F.  1330,  p.  1591. 
same;    to    take    oral    testimony    on 
matter   in   affidavits,   F.    1334,   p. 
1592. 
same;   to  take  evidence  of  various 
claimants  on  specific  questions,  F. 
1342,  p.  159  i. 
stipulations  and  admissions  for  pur- 
pose of.     See  list,  p.  1608. 
preclusion   from    proving    document 
not    produced    when    ordered,    F. 
1397,  p.  1631. 
methods     of    taking     without    the 
State,  p.  1656,  etc. 
EXAMINATION   of    Ifeil,   F.    970,    p. 
1317. 
of  party  before   trial,   liability   to, 
how    affected    by  assignment    of 
cause   of   action,   ^H07. 
before  action,  Forms^ree  list,  p.  534. 
before   trial,  to  ascertain   unknown 
or  additional   defendants,-  p.   704. 
to  enable  to  plead.    See  contents,  p. 

1347. 
before  trial.     See  list  and  contents, 

p.  1632. 
physical,  of  plaintiff,  p.  1651,  etc. 
affidavit  to  obtain,  to  enable  plain- 
tiff to  plead  (action  by  stockhold- 
ers  for   accounting),   F.    1013,   p. 
1353. 
of  plaintiff  to   enable   defendant  to 
plead   (general  Form),  F.  1014,  p. 
1358. 
of  affiant  or  party,  on  reference  of  a 

motion,  P.  1335,  p.  1592. 
of  person  holding  attached  goods,  F. 

858,  etc.,  p.  1221. 
of  debtor,  under  attachment  against 
property,   affidavit  upon  order  to 
show  cause  why  debtor  should  not 
answer,  F.  862,  p.  1224. 
of  defendant  before  referee  on  re- 
ceiver's  appointment,  F.  693-698, 
p.  1040. 
of  debtor  after  receivership,  F.  734, 

735,  p.  1097. 
of  adverse  claims  to  property  under 
receivership     {interesse    suo),    p. 
1106. 
service  of  order  for,  p.  384,  n. 
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EXAMINATION  —  Continued. 
order  denying  motion  to  vacate  a 
previous  order  for  examination 
before  trial,  which  appointed  a 
time  that  has  now  passed,  P.  117, 
p.  269. 
attachment  for  refusal  to  submit  to, 

F.   1258,  p.  1542. 
costs  for,  F.  1688,  p.  1843. 
of    witnesses    by    taking    deposition 
without   the    State.      See   list,    p. 
1658. 
within   the   State,   by   consent.     See 

list,  p.  1694. 
conditionallv    (de   bene   esse).     See 

list,  p.   1696. 
under  foreign  commission.     See  list, 
p.  1709. 
EXCAVATING,  injunction  against,  F. 

570,  p.  936. 
EXCEPTION  to   sureties,   P.   257,   p. 
480. 
notice  of  justification  after,  F.  258, 

p.  480. 
and  justification  on  undertaking  on 
appeal.  P.  2095,  p.  2078. 
EXCEPTIONS  directed  to  be  heard  at 
Appellate  Division,  an  enumerated 
motion,  p.  72. 
to  referee's  report  on  special  ques- 
tions   (assessing   damages   on    in- 
junction undertaking),  P.  1357,  ii. 
1600. 
ordering  to   be  heard   at  Appellate 
Division,   P.    1655,    1659,   p.    1817, 
etc. 
case  and,  on  trial  by  jury.    See  list, 

p.  1821. 
distinguished  from  ease,  p.  1823,  n. 
right  of  successful  party  to  have  his 

objections  appear,  p.   1828,  n. 
after   trial   by  court  or  referee,   P. 

1755,  p.  1885. 
on  the  trial  distinguished  from  ex- 
ceptions  to   decision   of   judge   or 
referee,  p.   1881,  n. 
to  the  report  of  a  referee  appointed 
to  take  and  state  an  account,  P. 
1809,  p.  1908. 
to   report   of  referee   of   sale   under 
judgment    in    partition,    etc.,    di- 
recting sale,  P.  2248,  p.  2198. 
EXCHANGE,   action   to  set  aside  ex- 
pulsion from,  P.  429,  p.  708. 
EXECUTION   against   property.      Sae 
list,  p.  2123;  P.  2183,  p.  2144. 
upon    judgment   for   necessaries,   F. 

2199,  p.  2164. 
to  enforce  order  requiring  payment 
of  money,  p.  250. 
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EXECUTION  —  Continued. 

against  personal  property  on  ordur 
requiring  payment  of  costs  or 
other  sum  of  money,  F.  181,  p. 
304. 

sale  vacated  on  motion,  p.  308,  n. 

same;  advertisement  of,  p.  349,  n. ; 
352,  n.;  353,  n.;  354,  355,  n. 

undertaking  to  discharge  levy,  ex- 
ception to  sureties,  p.  468,  n. 

injunction  against,  F.  646,  p.  967. 

security  on  enjoining,  p.  973. 

leave  to  issue  in  order  dissolving  in- 
junction, p.  991,  n. 

affidavit  to  replevy  goods  under,  i'. 

793,  p.  1152. 

aflSdavit  in  replevin  where  exempt 
property   has   been   seized  on,    F. 

794,  p.   1154. 

stay  of,  in  judgment,  F.  1877,  1878, 
p.  1945. 

award  -  in  judgment  of  divorce,  F. 
1920,  p.  1972. 

against  the  person.  See  list,  p. 
2180. 

arrest  by  ne  exeat  after  judgment, 
p.   1271. 

against  the  person,  recitals  in  judg- 
ment of  right  to,  F.  1715,  p.  18.'58. 

executing  the  judgment  by  judicia-1 
sale,  etc.     See  contents,  p.  '2186. 
EXECUTORS    AND    ADMINISTRA- 
TORS, acknowledgment  by,  F.   1, 
p.  5. 

demand  before  suit,  p.  516,  n. 

naming  in  action  in  oflScial  or  spe- 
cial capacity,  p.  624. 

amending   misnomer   or   misdescrip- 
-  tion,  p.  718. 

affidavit  to  claim  presented  to,  F. 
277,  p.  516. 

reference  of  claim  against  decedent, 
p.  617. 

costs  if  he  unreasonably  resisted  or 
refused  to  refer,  F.  1679,  p.  1837. 

separate  answers  not  allowed,  p.  73.^. 

—  judgment  against,  F.  1873,  1874, 
p.  1944. 

security  for  costs  in  actions  by  or 
against,  p.  857. 

of  deceased  defendant  (short  Form),- 
affidavit  to  move  to  substitute,  F. 
1125,  p.  1449. 

same;  order  to  show  cause  why  ac- 
tion should  not  continue  against 
them,  F.  1126,  p.' 1450. 

proceedings  to  bring  in  as  parties, 
p.  1432. 


EXECUTORS  —  Continued. 
affidavit  on  behalf  of,  to  be  substi- 
tuted in  place  of  original  plaintiff 
or    defendant,    F.    1160,    etc.,    ji. 
1475. 
order  on  motion  by,  that  action  to 
continue    by    the    plaintiff    or   be 
declared  abated,  F.  1196,  p.  1492. 
not  served,  order  allowing  to  come 
in  and  defend  after  judgment  suf- 
fered by  his  co-executor  or  admin- 
istrator, F.  1204,  p.  1501. 
of  deceased  adverse  party;  affidavit 
to  compel  substitution  of  on  ap- 
peal, F.  2108,  p.  2086;  F.  2110,  r.. 
2087. 
stipulation  for  substitution  of,  pend- 
ing appeal,  F.  2113,  p.  2089. 
leave  to  appeal  or  move,  F.  2084,  p. 

2071. 
reference  to  appoint  receiver  of  es- 
tate, F.  697,  p.  1048. 
receiver  on  death  of  sole  surviving 

executor,  f.  1001. 
sale  advertising,  p.  347,  n. 
leave  to  sue  on  the  bond  of,  p.  553. 
EXEMPLirjIJUTION    of    record,    F. 
1533,  pSl9. 
of   judgm^Broll   of   another   State, 

F.  1528,  1529,  p.  1715. 
same;   of  foreign  country,  F.  1535, 
p.#721. 
EXEMPLIFIED  copies,  p.  47. 
EXEMPTION  of  property  from  levy; 
notice  to  sheriff  of,  F.  895,  p.  1246. 
EXHIBITS,  verification  of,  p.  494. 
identification  of,  on  examination  be- 
fore trial,  F.  1423,  p.  1650. 
annexed  to  deposition,  p.  1674,  n. 
how  inserted  in  case,  p.  1825. 
EXONEP.ATION  and  surrender,  Forms, 

see  list,  p.  1323. 
EX-PARTE  motions,  p.  89. 

orders  vacating  order  granting  ex- 
parte,  F.  171,  172,  p.  298. 
EXTENSION    OF    TIME.      See    con- 
tents, p.  48. 
for  service  of  paper,  F.  226,  p.  410. 
stay  not  an,  p.  413. 
to  appear,  F.  440,  441,  p.  738,  739. 
to  plead,  affidavit  to  move  for,    i\ 

1031,  p.  1372. 
on  demanding  copy  of  account,  affi- 
davit to  obtain,  F.  1058,  p.  139.^. 
EXTRA  ALLOWANCE.     See  Allow- 
ance. 
FACTS  found  on  motion  to  be  recited 
in  order,  p.  225. 
findings  of;   see  Findings. 
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FALSE    IMPRISONMENT,    requirins; 
stipulation  not  to  sue,  p.   1305;    F. 
959,   p.   1311. 
FEES  for  filing  papers,  p.  56. 
FEIGNED  ISSUE,  p.   164;   F.   1730- 

1739,  p.  1SC7.  etc. 
FIDELITY  COMPANIES,  p.  455. 
FIDUCIARY    CAPACITY,   arrest   for 
money  received  in  trust,  F.  938,  etc., 
p.  1283,  etc. 
FILING  and  file-marks.    See  contents, 
p.  53. 
of  bonds,  p.  32. 
motion  papers,  p.  145. 
same;  order  for,  F.  137,  p.  279. 
striking  out  scandalous  matter,   F. 

169,  170,  p.  290,  297. 
notice  of  motion  to  strike  from  flies, 

F.  46,  p.  62. 
vacating    order   for   neglect  to   file, 

F,  177,  p.  301. 
original  petition,  p.  315. 
official  returns,  p.  373. 
security,  p.  465.         • 
summons,    etc.,    served   by    publica- 
tion, p.  692,  n. 
transcript  of  record  ^l  removal  of 

cause,  p.  791.  ^H 

of  undertaking,  notic^Bi,  F.  825,  p. 

1177. 
notice  of  lis  pendens,  p.  887. 
leave  to  withdraw  papers  on  discon- 
tinuing, F.  1286,  p.  1561.. 
"  FINAL  DECISION,"  meaning  of,  p. 

77. 
"FINAL   JUDGMENT,"   meaning   of, 

p.  438. 
FINAL  ORDER  or  decree  on  original 

petition,  F.  212,  p.  337. 
FINDINGS    on    demurrer,    F.     1593, 
1599,   p.    1776,    1777. 
of  fact,  F.  1748,  p.  1877. 
with     direction     for     judgment     by 
judge   upon   a   trial,   F.    1748,   p. 
1877. 
not  to  be  repeated  in  judgment,  p. 

1886,  n. 
order  vacating  a  judgment  and  re- 
settling, F.  2035,  p.  2039. 
FIXTURES,     injunction     against    re- 
moving, F.  564,  p.  935. 
FOLIOING,  p.  63. 

FORECLOSURE,  proceedings  peculiar 
to.     See  list,  p.   1990. 
persona!  service  of  summons  on  m- 

fant,  etc.,  F.  371.  v-  ^42. 
same;  on  insane.  F.  372,  p.  643. 
same;  bv  publication,  p.  664,  n. 
proceedings  for   service   by  publica- 
tion, P.  406,  p.  685. 


with  page  1169.] 

FORECLOSURE  —  Continued. 

service  of  infant  resident,  but  ab- 
sent, F.  494-497,  p.  847,  etc. 

lis  pendens  in,  p.  879. 

notice  of  lis  pendens,  F.  522,  p.  893. 

notice  of  object  of  action  and  no 
personal  claim,  F.  366,  p.  632. 

offer   of   judgment   in,    F.    1300,   p. 

"      1571. 

striking  out  unnecessary  party,  F. 
431,  p.  722. 

bringing  in  grantee  who  has  as- 
sumed mortgage,  F.  1130,  p. 
,      1453. 

interpleader  in,  F.  1148,  p.  1467. 

order  of  interpleader  in,  F.  1153,  p 
1470. 

order  allowing  bondholders  to  inter- 
vene as  co-plaintifl's  in  trustee's 
action  for,  F.  1201,  p.  1498. 

petition  by  prior  purchasers  to  be 
brought  in  as  co-defendants  in,  F. 
1203,  p.  1499. 

by  trustee,  petition  of  bondholder  to 
come  in  as  defendant  in  on  allega- 
tions of  collusion,  F.  1212,  p. 
1506. 

notice  of  appearance  and  waiver  of 
notice,  etc.,  F.  438,  p.  737. 

petition  by  general  guardian,  or 
relative,  or  friend,  for  appoint- 
ment of  guardian  ad  litem,  P.  344, 
p.  593. 

guardian  ad  litem  for  defendant, 
p.   833. 

amending  order  of  reference,  F.  33, 
f).  23. 

death  after  report  of  referee  to  com- 
pute, bars  entry  of  final  judgment 
in  original  name,  p.  1435. 

receiver  in.      See  contents,  p.  1020. 

affidavits  to  obtain  appointment  of 
receiver  in,  P.  698,  699,  p.  1049, 
etc. 

order  appointing  receiver  of  rents 
and  profits  with  injunction 
against  defendant,  P.  700,  p.  1052. 

injunction  against  defendant  receiv- 
'ing  rent,  P.  700,  p.   1053. 

directions  as  to  applying  rents,  etc., 
P.  700,  p.  1055. 

by  the  trustees  of  a  corporation 
mortgage,  for  benefit  of  bondhold- 
ers, order  appointing  receiver  of 
rents  and  profits,  F.  701,  p.  1056. 

of  railroad  mortgage,  order  for  ap- 
pointment of  receiver  (including 
amendment  of  complaint,  and 
with  full  general  powers),  F.  702, 
p.  1057. 
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FORECLOSURE  —  Continued. 
order  that  receiver  in  pay  over  sur 

plus  to  himself  as  mortgagee,  >'. 

767,  p.   1125. 
proceedings  for  survey,  p.  1616. 
sale,    advertisement    of,   p.    345,    n., 

346,  n.,  347,  n.,  350,  n. 
taking  judgment  by   default   in,  p. 

1766-1772. 
trial  and  judgment  in.     See  list,  p. 

1990. 
undertaking  to  stay  on  appeal  from 

judgment,    F.   2090,   p.    2075. 
surplus  proceedings  in,  p.  1999,  etc. 
citation   in   surrogate's   court  as   to 

surplus,  p.   352. 
leave  to  sue  on  personal  obligation, 

independently  of,  p.  555. 
affidavit   to   move   after   foreclosure 

for  leave  to  sue  for  deficiency,  F. 

312,  p.  555. 
notice   of   motion   for   leave  to   sue 

afterward   for   deficiency,   F.    313, 

p.  557. 
petition    for    leave    to    sue    for    de- 
ficiency one  who  was  not  a  party, 

F.  314,  p.  557. 
order     to    show    cause    why    leave 

should  not  be  granted  to  sue  for 

deficiency,  F.  315,  p.  558.    • 
order   giving   leave   to    sue    for   de- 
ficiency, F.  316,  p.  559. 
order    to     show    cause    why    leave 

should  not  be  granted  after  suit 

brought  without  it,  F.  317,  p.  559. 
order     granting     leave     after     suit 

brought  without  it,  F.  318,  p.  560. 
by  advertisement,  publication  of  no- 
tice, p.  352. 
of    lien,    seizure    of    chattel    under. 

See  contents,  p.  1167. 
FOREIGN  COMMISSION,  compelling; 
attendance   of  witness  under.      See 
contents,  p.  1709. 
FOREIGN  CORPORATION,  service  by 

publication,  F.  396,  p.  678. 
proceedings    for    removal    of    cause, 

F.  456,  p.  800. 
certificate  of  authority  of,  p.  526. 
security  for  costs,  F.  504,  p.  863. 
same ;    where   plaintiff  is  a   foreign 

corporation,  F.  504,  p.  863. 
affidavit  for  attachment  against,  F. 

828,  p.  1187. 
receiver  for,  p.  1023;  F.  728.  p.  1080. 
FOREIGN  JUDGMENT-ROLL,  au- 
thenticating. F.  1535,  p.  1721. 
FORFEITURE,  indorsement  on  copy 
summons  for  penalty  served  without 
complaint,  F.  367,  p.  633. 


FORGERY,  affidavit  for  arrest  in  ac- 
tion for,  F.  932,  p.  1279. 
FORMAL   PARTS  of  pleadings,  Forma. 

See   list,   p.    1361. 
FRACTIONS  of  a  day  not  regardeii, 

p.  50,  382. 
FRAUD,  security  on  obtaining  injunc- 
tion in  action  for,  p.  975. 

extrinsic  allegations  of,  to  secure 
order  of  arrest,  p.   1269. 

same;  judgment  after  defendant's 
default,  p.  1756,  n. 

affidavit  to  replevy  goods  obtained 
by,  F.   793,  p.   1152. 

on  creditors,  proof  of  by  affidavit, 
F.  832,  etc.,  p.  1196. 

by  representation  through  commer- 
cial agencv  and  in  general  assign- 
ment, proof  of,  F.  833,  p.  1198. 

in  obtaining  advances,  affidavit  for 
arrest,  F.  935,  p.   1282. 

in  contracting  or  incurring  the  lix- 
bility,  arrest  for,  F.  942,  p.  128S. 

in  concealing  goods  to  evade  re- 
plevin, F.  949,  p.  1298. 

in  sale,  affidavit  to  examine  defend- 
ant  bej^   or   pleading   on  trial. 


F.   lOlS.   1360. 
Da!mci 


bill  of  paraculars  of,  p.   1400,  n. 
abatement  of  action  for,  p.  1433. 
FREEHOLDER,  meaning  of,  p.  454. 
FRI'V^LOUS    PLEADING,    judgment 

on,  F.  1108-1110,  p.  1429,  etc. 
FURTHER  DIRECTIONS,  leave  to  ap- 
ply for,  in  final  order,  F.  212,  p. 
339. 
leave  to   apply  for,   as  to  receiver, 

F.  700,  p.  1055. 
leave  for,  in  order  for  receiver,  and 
proof  of  debts  in  creditor's  action, 
F.  709,  p.  1067. 
leave  in  judgment  to  apply  for,  F. 

1781,  p.  1893. 
after  judgment.     See  list,  p.  2053. 
FURTHER    INSTRUCTIONS    to    re- 
ceiver, p.  1107. 
FURTHER    PARTICULARS,    obtain- 
ing, p.  1406. 
GROUNDS  OF  DECISION,  specifying, 

p.  229. 
GUARANTY  COMPANIES,  p.  455. 
GUARDIAN,  when  general  may  sue, 
p.  587. 
proceedings  for  service  by  publica- 
tion, etc.,  F.  412,  p.  690. 
reference    to    examine    account,    F. 
1341,  p.  1594. 
GUARDIAN  AD  LITEM  for  plaintiff. 
See  contents,  p.  587.     Forms,  see 
list,  p.  587. 
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GUARDIAN  AD  LITEM— Continued. 
for  defendant.    See  contents,  p.  833. 

Forms,  see  list,  p.  833. 
order  for  substituting,  to  prosecute 
appeal  after  sole  plaintiff's  death, 
F.  1185,  p.  1484. 
affidavit  to  move  to  set  aside  judg- 
ment against  infant  had  without 
appointment  of,  F.  2042,  p.  2045. 
HABEAS  CORPUS,  verification  of  pe- 
tition for,  p.  489,  n. 
verification  of  return,  p.  489,  n. 
petition  for,  in  civil  rights  case,  F. 

475,  p.  817. 
to  remove  cause  under  revenue  laws 

to  U.  S.  court,  F.  476,  p.  820. 
ad  testificandum,  F.  1516,  p.  1706, 
HEALTH  BOARD,  injunction  against 

interference  with,  F.  636,  p.  963. 
HEARSAY  in  affidavits,  p.  11-12,  667. 
HEIR,  affidavit  for  motion  on  behalf 
of,  to  be  substituted  in  place  of 
original  plaintiff  or  defendant,  F. 
1160,  etc.,  p.  14v5,  etc. 
order  for  substituting,  to  prosecute 
appeal  after  sole  plaintiff's  death, 
F.  1185,  p.  1484.      ,  J 
or  devisee,  judgment' awarding  exe- 
cution against  inheritance,  etc.,  F. 
1875,  p.  1945. 
leave  to  appeal,  or  move,  F.  2084,  p. 

2071. 
and  personal  representative,   stipu- 
lation for  substitution  of,  pending 
appeal,  F.  2113,  p.  2089. 
HIGHWAY,  injunction  against,  F.  633, 

p.  962. 
HOUSEHOLDER,  meaning  of,  p.  454. 
HUSBAND,   injunction  against   inter- 
ference   with    wife's    property,   F. 
611,  p.  952. 
petition  bv,  after  marriage  of  female 
plaintiff,  to  have  action  continued 
in  joint  names,  F.  1197,  p.  1493. 

IDENTIFICATION  of  exhibit  on  ex- 
amination before  trial,  F.  1423,  p. 
1650. 

producing  prisoner  for,  p.  1705,  n. 
IDENTITY,      affidavit     to     personal 

identity,  F.  375,  p.  644. 
IDIOCY,    discharge     from    arrest,    p. 

1314. 
IDIOT,     petition     to     authorize    next 

friend  to  sue  to  annul  marriage,  F. 

992,  p.  1329. 
IMMEDIATELY,  meaning  in  statute 

which  requires  publication,  p.  352. 
IMPEACHING  affiant's  credibility, 
141. 


IMPEACHING—  ContinMed. 
credibility    of    an   affiant   or  of    an 
alleged  material  witness,  affidavit, 
F.  80,  p.  187. 
official  return,  p.  375. 
IMPOUNDING.        Order     impounding 
papers  for  basis   of  prosecution  for 
perjury,  F.  122,  p.  271. 
INCOMPETENT.    See  Insane. 
INDEMNITY,    affidavit    to    move    to 
substitute   indemnitor   as   defend- 
ant in  place  of  sheriff,  F.  1191,  p. 
1488. 
consent  of  indemnitors  to  be  substi- 
tuted in  place  of  sheriff,  F.  1192, 
p.  1489. 
order   substituting   indemnitors   for 

sheriff,  F.  1193,  p.  1490. 
to  third  claimant  in  replevin,  under- 
taking for,  F.  810,  p.  1165. 
bond  of,  to  sheriff  on  attachment,  F, 

864,  p.  1225. 
the  same;  on  execution,  P.  38,  p.  35, 
to  sheriff,  by  deputy,  F.  39,  p.  35. 
undertaking  of,  to  sheriff  for  levy- 
ing on  property  other  than  a  ves- 
sel or  cargo,  F.  875,  p.   1230. 
on  levy  of  execution.     See   list,  p. 
2124. 
INDEX  of  files,  p.  57. 
INDEXING  Us  pendens,  p.  888. 
notice  therefor,  F.  523,  p.  895. 
INDORSEMENT,  general  rules  as  to, 
p.  64. 
on  returning  notice  of  resettlement 

as  irregular,  F.  143,  p.  283. 
on  copy  summons  for  penalty  served 
without  complaint,  F.  367,  p.  633. 
of     attachment     for    contempt,     F. 

1257,  p.  1541. 
by     commissioner    on     exhibit     an- 
nexed  to   deposition,   F.    1477,   p. 
1683. 
by  clerk  or  judge  of  receipt  of  de- 
position, F.  1481,  p.  1684. 
on   execution    against    property,    F. 

2200-2211,  p.  2164,  etc. 
same;   against  the  person,  F.  2224, 
p.  2182. 
INFANCY,  discharge  from  arrest,  p. 

1314. 
INFANT,  naming  in  summons,  p.  628. 
verification  of  petition  to  dispose  of 

real  estate,  p.  489,  n. 
petition  to  authorize  next  friend  to 
sue  to  annul  marriage,  F.  992,  p. 
1329. 
service,  by,  p.  637,  n. 
personal   service   of   process   on,   F. 
371,  p.  642. 
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INFANT  —  Continued. 

order  for  serivce  of  process  by  sub- 
stitution, F.  388,  p.  660. 

proceeding  to  serve  by  publication, 
F.  390,  p.  672. 

proceedings  for  service  by  publica- 
tions, etc.,  F.  412,  p.  690. 

guardian  ad  litem  for  plaintiff,  p. 
587. 

defendant  proceedings  by,  for  ap- 
pointment of  guardian  ad  litem, 
p.  833. 

proceedings  against  infant  defend- 
ant by  plaintiff  to  have  guardian 
ad  litem  appointed,  F.  488,  p.  841. 

—  plaintiff,  security  for  costs,  p. 
850,  n. 

coming  of  age  pending  suit,  p.  835. 

born   pending   suit,   brought   in,   F. 
1118,  p.  1445. 
IN  FORMA  PAUPERIS,  leave  to  sue, 
p.  572. 

infant  suing,  p.  588. 
INITIALS'  of  names  in  summons,  p. 

624. 
INJUNCTIONS.    See  contents,  p.  898. 

obtaining.    See  list,  p.  898. 

the  security.     See  list,  p.  971. 

serving  and  enforcing.  See  list,  p. 
980. 

getting  rid  of.     See  list,  p.  983. 

enforcing  the  security.  See  list,  p. 
992. 

limit  of  time  for  decision  of  motion, 
p.  155. 

distinguished  from  prohibition  and 
stay,  p.  412. 

allowed  on  submission  of  contro- 
versy, p.  612. 

before  service  of  summons,  p.  636. 

of  previous  action,  p.  822. 

as  a  method  of  securing  possession 
of  property,  p.  876. 

power  of  the  court  to  grant  tempo- 
rary, p.  901. 

against  a  trespass  by  defendant 
abates  on  death,  p.  1433. 

against  one  who  has  combined  with 
defendant  pending  suit,  P.  1120,  p 
1446. 

bringing  in  new  defendant  under,  F. 
1120,  p.  1446. 

order  continuing,  pending  leave  to 
serve  additional  papers,  F.  125,  p. 
273. 

"  until  further  order,"  p.  233. 

order  of  adjournment,  after  appear- 
ance, with  continuance  of  appoint- 
ment of  receiver,  and  injunction 
meanwhile,  F.  126,  p.  273. 


INJUNCTIONS  —  Continued. 

order  of  adjournment  on  objection 
to  jurisdiction,  and  continuing  in- 
junction, F.  127,  p.  273. 

in  action  by  people  to  dissolve  in- 
solvent corporation,  F.  723,  724,  p. 
1081. 

forbidding  creditors  of  corporation 
to  sue  pending  sequestration,  F. 
727,  p.  1085. 

the  same;  in  voluntary  dissolution, 
F.  729,  p.  1087. 

pending  motion  to  vacate  order,  F. 
129,  p.  274. 

resettlement  of  order  for,  F.  146,  p. 
284. 

and  appointment  of  receiver,  motion 
for,  F.  676,  p.  1028. 

with  order  to  show  cause  why  re- 
ceiver should  not  be  appointed, 
F.  677,  p.  1028. 

clauses  in  order  for  receiver  in  cred- 
itor's action,  F.  693,  p.  1040. 

order  granting,  against  corporation, 
and  appointing  receiver  of  prop- 
erty because  of  misconduct  of  of- 
ficers (witii  suspension),  F.  715, 
p.   1074. 

against  corporation  and  receiver  of 
its  property,  order  granting,  F. 
724,  p.  1081. 

reference  of  specific  question  of  fact 
arising  on  motion  for  injunc- 
tion, F.  1331,  p.  1591. 

exception  to  referee's  report  assess- 
ing damages,  F.  1357,  p.  1600. 

provision  suspending  operation  of, 
F.  1867-1868,  p.  1940. 

from  IT.  S.  court  against  proceed- 
ings in  State  court,  p.  757,  790. 

against  State  court,  under  Limited 
Liability  Act,  p.  824. 

affidavit  by  purchaser  at  execution 
sale  for  order  to  enjoin  waste,  F. 
2220,  p.  2177. 
INQUEST,  on  same  day  as  service  of 
affidavit  of  merits,  p.  382. 

attorney  may  stipulate  to  open,  p. 
435. 

judgment  on,  F.  1697-1699,  p.  1851, 
1852. 

notice  of  motion  (or  order  to  show 
cause)  to  open,  F.  2043,  p.  2046. 

order  granting  or  denying  motion  to 
open,  P.  2044-2056,  p.  2047,  etc. 
INQUIRY,  writ  of  to  ascertain  dam- 
ages caused  by  injunction,  F.  671, 
n   995 

writ  of,' P.  1573,  p.  1759. 
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INQUISITION  of  jury  upon  claim  to 
property  levied  on,  F.  874,  p. 
1230. 

of  damages,  F.  1575,  p.  1760. 
INSANE,   verification   of   petition  for 
appointment  of  committee,  p.  489  n. 

leave  for  actions  by  or  against,  p. 
565, 

personal  service  of  process  on,  F. 
372,  p.  643. 

order  for  service  on  another  person 
in  addition,  F.  373,  p.  643. 

order  for  service  of  process  by  sub- 
stitution, F.   388,  p.  659. 

defendant,    proceedings    to    appoint 
guardian  ad  litem,  F.  487,  p.  840. 
INSOLVENCY,   publication   of   notice 
in,  p.  346,  n. 

publication  of  notices  to  creditors 
and  parties  in  interest,  p.  349,  n. 

—  insolvent  proceedings  must  begin 
by  order  to  show  cause,  p.  127. 

verification  of  petition  for  discharge 
of  insolvent  or  exemption  from  ar- 
rest, p.  489,  n. 

'■ —  insolvent  to  give  security  for 
costs,  p.  864. 

—  insolvent  plaintiff,  displaced  by 
assignee,  F.  1141,  p.  1461. 

INSPECTION  of  documents  to  enable 
plaintiff  to  plead,  petition  for,  F. 
1012,  p.   1351. 
affidavit   to   obtain    examinatioii    of 
defendants,  to  •enable  plaintiff  to 
plead   (action  by  stockholders  for 
accounting),  F.   1013,  p.  1353. 
See,  DiscovEEY. 
INSTRUCTIONS  to  receiver,  p.  1106. 
INSURANCE,  injunction  against  pay- 
ing or  receiving,  F.  610,  p.  952, 
INTERESSE    SUO,    examination,    p. 

1106. 
INTEREST      on      bonds,      injunction 

against  payment,  F.  628,  p.  958. 
INTERLINEATIONS    as    an    amend- 
ment, F.  34,  p.  23. 
INTERLOCUTORY    JUDGMENT,    ef- 
fect of  death  of  party,  p.  1435. 
on  demurrer,  F.  1600,  p.  1778. 
with    reference    thereunder,    before 
final  application  to  the  court  for 
judgment,  F.   1794-1803,  p.   1900, 
etc. 
in  divorce,  F.  1908,  p.  1964. 
to  admeasure  dower,  F.  1933,  p.  1978 
for  sale  to  pay  dower,  F.  1941,  p. 

1984. 
for  actual  partition,  F.  1980-1983,  p. 
2013. 


INTERLOCUTORY      JUDGMENT  — 
Continued. 

for   sale   in  partition,  F.   1999-2013, 
p.    20,    23,    etc. 
INTERLOCUTORY      PROCEEDINGS 
peculiar    to    divorce.    Forms,    see 
list,  p.  1329. 
overlapping  judgment,  power  of  at- 
torney in,  p.  389. 
IXTERPLEADER,   removal  of  action 
for,  p.  756,  n. 
affidavit  denying  collusion,  to  annex 

to  a  bill  of,  F.  533,  p.  916. 
action   of,   notice   of  motion   before 
court  or  judge  for  injunction,   F. 
536,  p.  017. 
injunction   in   action  of,   F.  545,  p 
926.  ^ 

injunction  in  case  of,  I^  642,  p.  966. 
proceedings  of,  F.  1144,  p.  1463,  etc. 
order  of,  F.  1151-1155,  p.  1469,  etc. 
same,  where  defendant  disputes  lia- 
bility in  whole  or  in  part,  F.  1158, 
p.  1474. 
in  foreclosure,  order  of,  F.  1153,  p 
1470.  ^ 

order    of,    on    delivery    of    specific 
property,  and  appointing  receiver 
therefor,  F.  1154,  p.  1471. 
another  Form;   securities  to  be  de- 
livered   to    a    trust    company,    F. 
1155,  p.  1472. 
affidavit  to  obtain  in  two  causes  in 
the  same  court,  F.   1156,  p.   1472. 
recital   in  judgment  after,  F.   1705, 

p.  1856. 
judgment   directing   that   action   be 

commenced,  F.  1869,  p.  1942. 
order   for   judgment   and   reference, 
F.  1870,  p.  1942. 
INTERROGATORIES  as  to  contempt, 
F.  1266,  p.  1548. 
on    commission    to    take   deposition 
without    the    State;     settled    by 
consent,  F.  1451,  p.  1670;  by  order, 
F.  1468,  p.  1677. 
INTERVENING  on  original  petition, 
F.  199,  p.  329. 
by  asking  removal  to  U.  S.   court, 

p.  754. 
of  third  person  in  replevin,  p.  1151; 

F.  807,  p.  1164. 
of   third   person   claiming   property 

attached,  p.  1245. 
proceedings    of    a    third    person   to 
come  in.  Forms,  see  lists,  p.  1475, 
1492. 
bringing  in  additional  party  on  his 
own  applicationj  p.  1492. 
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INTERVENING  —  Continued. 
in  divorce,  appearance  by  co-respond- 
ent, F.  1903,  p.   1961. 
INTIMIDATION  of  employes,  injunc- 
tion against,  F.  637,  p.  964. 
INVENTORY    of    property    attached, 

F.  839,  p.  1207. 
IRREGULARITY,  specifying  in  notice 
of  motion,  p.  122. 
not  specified,  on  motion,  p.  150. 
IRRELEVANT     MATTER,     striking 

out,  p.  1418. 
ISSUES'  of  law   an   enumerated  mo- 
tion, p.  72. 
or    reference    to    decide    motion,    p. 

155. 
affidavit  to  move  for  trial  of  by  a 

jury,  F.  1730,  p.  1867. 
notice    of    motion   for,    F.    1731,    p. 

1868. 
proposed  for  trial  by  jury,  F.   1732, 

p.  1868. 
decision  bv  court  after  jury  trial  of 

part  of,>.  1786,  p.  1896. 
same;    after   jury   trial   of   all   the 

issues,  F.   1782,  p.   1893. 
order  ,  setting    aside   issues    already 
tried,  and  directing  new  issues  for 
trial,  F.  i/87,  p.  1897. 
trial   of   by   referee,   in   divorce,   F. 
1901,  1904-1906,  p.  1959,  1962,  etc. 
trial  of  by  jury,  in  divorce,  F.  19U2, 
1907,  p.  1960,  1963. 
JAIL    LIBERTIES,    undertaking    for, 

F.  967,  p.  1316. 
JOINING    AND    SEVERING    PETI- 
TIONS,  p.   316. 
JOINT   BUSINESS,  order   appointing 
managing    receiver    of,    F.    711,    p. 
1071. 
JOINT  DEBTOR  not  served  in  a  pre- 
vious  action,  judgment   against,   F. 
1725,  p.  1863. 
JOINT  INTEREST,  notice  to  one  of 

several  jointly  interested,  p.   196. 
JOINT  STOCK  COMPANY,  naming  in 
action,  p.  628. 
or     unincorporated     association     or 
partnership     under     the     statute, 
judgment  against,  F.  1871,  p.  1943. 
JUDGE,    where    or    before    whom    to 
move,  p.  88-98. 
power  to  stay  proceedings,  p.  415. 
duty  of,   in   approving   security,   p. 

463. 
removal  of  cause  for  disqualification 

of,  p.  1745. 
may    settle    case,    etc.,    after    term 
expired,  1829,  n. 


JUDGE'S  ORDER,  how  distinguished 
from  that  of  court,  p.  212,  215. 

(general    form),   F.    96,   p.    257;    F. 
819,  p.  1174. 
JUDGMENT,   distinguished   from   or- 
ders, p.  209. 

leave  to  sue  on,  p.  561. 

suits  auxiliary  to,  p.  756. 

action  on  foreign,  affidavit  for  ar- 
rest in  action  for,  F.  941,  p.  1287. 

on  agreed  statement  of  facts,  F.  356, 
p.  615. 

alternative  notice  of  motion  for,  p. 
1143. 

answer  after  judgment,  a  new  suit, 
p.  777. 

entered  on  admission  of  service  and 
waiver  of  answer,  F.  386,  p.  652. 

after  failure  to  answer  pursuant  to 
leave  of  Appellate  Division  on 
reversing  order  on  demurrer,  F. 
2146,  p.  2108. 

"  lien  suspended  on  appeal,"  affida- 
vit to  obtain  order  to  mark,  F. 
2104,  p.  2083. 

on  appeal,  F.  2141,  p.  2105. 

on  dismissal  of  appeal,  F.  2142,  p. 
2106. 

after  modification  on  appeal,  F. 
2130,  p.  2099. 

of  reversal  on  appeal,  F.  2133-2138, 
p.  2103,  etc. 

arrest  after,  p.  1271. 

arrest  in  action'  on  a  foreign  judg- 
ment, F.  941,  p.  1287. 

assignment,  set-off,  discharge  and 
satisfaction.     See  list,  p.  2055. 

does  not  terminate  the  attorney's 
duty  of  loyalty,  p.  387. 

power  of  attorney  to  stipulate  after, 
p.  433. 

attorney  may  stipulate  to  open,  p. 
435. 

for  cancellation  of  instrument,  F. 
1779,  p.  1892. 

by  confession,  p.  598;  F.  348,  p.  601. 

injunction  against  entering  confes- 
sion, F.  612,  p.  953. 

by  consent  on  summons  served,  F. 
384,  p.  651;  on  accepted  ofler,  F. 
1307,  p.  1574. 

—  where  plaintiff's  recovery  entitled 
defendant  to  costs,  F.  1726,  p. 
1863. 

—  where  defendant  is  entitled  to 
costs  by  reason  of  offer  not  ac- 
cepted, F.  1727,  p.  1863. 

for  double  or  treble  damages,  F. 
1720,  p.  1860. 
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JUDGMENT  —  Continued. 

—  awarding  money  previously  paid 
into  court,  F.  1724,  p.   1862. 

effect  of  death  of  party,  p.  1435. 

after  death  of  defendant,  p.  1449,  n. 

to  include  order  of  substitution,  F. 
1134,  p.  1456,  n. 

taking  by  default,  on  failure  to  en- 
ter appearance,  or  to  plead.  See 
""■^-list,  p.  1748. 

Form  of  taken  by  default,  entered 
by  the  clerk,  F.  1565,  p.  1753. 

directed  by  court  after  damages  as- 
sessed by  sheriff's  jury,  F.  1578, 
p.  1761. 

—  where  service  was  by  publication, 
F.  1583,  p.  1766. 

in  foreclosure,  F.  1949,  p.  1991. 

Tor  failure  to  reply,  F.  1595,  p.  1774. 

by  defendant's   default   when  cause 

is    reached    on    the    calendar,    F. 

1699,  p.   1851. 
taking    deposition     to     carry     into 

effect,  F.  1432,  p.  1662. 
dismissing   action   without  trial,   F. 

1297,  p.  1566. 
on  dismissal  of  complaint  for  plain- 
tiff's  failure   to   appear,  F.    1700, 

p.  1853. 
of   non-suit    or   dismisssal  of    com- 
plaint   at    the    trial,    F.    1702,    p. 

1854. 
dismissing  the   complaint  upon  the 

merits,    or   without   prejudice,    F. 

1776-1780,  p.  1860. 
for   divorce   interlocutory,    F.    1906, 

p.  1962;  F.  1908,  p.  1964. 
for  divorce,  final,  F.  1910,  p.  1966. 
admeasuring    dower,    or    filing    an- 
nual  charge  therefor,  F.   1938,  p. 

1982. 
in  ejectment,  F.  1947,  1948,  p.  1989. 
security  on  enjoining  execution,  p. 

973. 
against    executor   or   administrator, 

F.  362,  p.  621. 
for   foreclosure    and    sale,    F.    1949- 

1955,  p.  1991,  etc. 
allowing  plaintiff  to  redeem,  F.  2020, 

p.  2031. 
recital  that  guardian  ad  litem  was 

appointed,  p.  835. 
(irregular) ,    against    infant  —  order 

that  it  stand  confirmed,  F.  496,  p. 

849. 
effect  on  injunction,  p.  987. 
on  inquest,  F.  1697-1699,  p.  1851. 
interlocutory.       See    Interlocutoby 

Judgment. 
effect  on  lis  pendens,  p.  889. 


JUDGMENT  —  Continued. 

offering,  without  trial.  See  list, 
p.  1569. 

on  accepted  offer,  F.   1307,  p.   1574. 

order  to  show  cause  why  previous 
order  opening  default  should  not 
be  declared  waived,  F.  130,  p.  275. 

order  declaring  previous  order  open- 
ing default  to  have  been  waived, 
F.  131,  p.  276. 

motion  to  open.  See  list  of  Forms, 
p.  2042. 

on  service  by  publication,  F.  446, 
p.  746. 

parties,  in  favor  of  plaintiff,  against 
a  part  of  the  defendants,  F.  1721, 
p.  1860. 

in  favor  of  a  part  of  the  plaintiffs, 
against  all  the  defendants,  F. 
1772,  p.   1861. 

in  favor  of  a  part  of  the  plaintiffs, 
against  a  part  of  the  defendants, 
F.  1723,  p.  1861. 

against  a  joint  debtor  not  served  171 
a  previous  action,  F.  1725,  d. 
1863. 

for  actual  partition,  F.  1990-199-', 
p.  2018,  etc. 

after  sale  in  partition,  F.  2018,  p. 
2029. 

on  the  pleadings,  p.  1425. ■^ 

after  reference  of  a  special  question 
followed  by  findings  of  the  couit 
on  the  remaining  issues,  F.  181-1, 
p.   1911. 

where  an  issue  of  fact  as  to  one 
defendant  has  been  tried  by  a  ref- 
eree, and  a  reference  had  on  de- 
fault of  other  defendants,  and 
exceptions  have  been  taken  to  the 
report,  F.   1815,  p.   1912. 

on  referee's  report,  F.  1853,  p.  1929. 

on  reference  of  claim  against  dece- 
dent, F.  362,  p.  621. 

for  reformation,  F.  1884,  p.  1948. 

on  remittitur,  F.  2163,  p.  -2121. 

relief  in  various  special  eases,  F. 
1856,  etc.,  p.  1931,  etc. 

amending  or  confirming,  and  limit- 
ing time  to  review,  etc.  See  list, 
p.  2034. 

to  stand  as  security,  practice  on, 
F.  2049,  p.  2049. 

proceedings  against,  founded  on 
service  on  former  attorney,  p.  655. 

founded  on  publication,  extra  terri- 
torial effect  of,  p.  663. 

setting  aside,  upon  motion,  p.  78. 

signature  by  judge,  p.   1887,  n. 
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JUDGMENT  —  Continued. 

on  decision  after  trial  by  the  court, 
F.   1758,  p.  1885. 

after  trial,  and  reference  prelim- 
inary to  final  judgment,  F.  181.?, 
p.  1911. 

on  undertaking,  p.  993. 

order  vacating.  See  list  of  Forms, 
p.  2042. 

vacating  with  conditions  and  con- 
sent thereto,  F.  115,  p.  268. 

vacating,  for  proceeding  in  wron^ 
county,  F.  178,  p.  302. 

on  verdict,  F.  1703-1719,  p.  1854. 

after  verdict,   on   special   issues,   F. 
1784,  p.   1895. 
JUDGMENT-CREDITOR,  receiver  and 
injunction  in  suit  by,  p.   1026. 

affidavit  by,  to  move  to  come  in  bo- 
fore  judgment  as  co-plaintiff  in  a 
creditor's  action,  F.  1199,  p.  1497. 

order  allowing  to  come  in  as  co- 
plaintiff  in  creditor's  action,  F. 
1200,  p.  1498. 

action  to  sequestrate  corporate 
property,  affidavit  to  obtain  ap 
pointment  of  receiver  in,  F.  716 
p.  1076. 

JUDGMENT-ROLL,    order    amending. 
F.  26,  p.  20. 

authenticating  foreign,  F.  1535,  p. 
1721. 

JUDICIAL  SALE.     See  list  of  Forms 
p.  2186. 

vacated  on  motion  by  petition,  p 
309,  n. 

citation  in  surrogate's  court,  as  to 
surplus,  p.  352,  n. 

receiver's  petition  for  leave  to  sell 
assets,   F.   748,   749,   p.    1110. 

order  permitting  sale  by  receiver, 
F.   750,  p.   1112. 

order  confirming,  F.  751,  p.  1113. 

petition  to  compel  purchaser  to  per- 
form," F.   752,  p.   1114. 

directions  as  to  mode  in  foreclosure, 
F.  1949-1955,  p.  1990,  etc. 

directions    as    to,    in    partition,    F. 
1999-2013,  p.  2023,  etc. 
JURATS   of   affidavit,    requisites   and 
effect,  p.   12. 

Forms  of  jurat,  F.  14-24,  pp.  13-18. 

where  the  deponent  is  a  lunatic, 
blind,  or  illiterate,  or  a  foreigner, 
F.  15,  p.  14,  15. 

of  affidavit  taken  without  the  State, 
before  a  commissioner,  for  use 
within  the  State,  F.   18,  p.   16. 


JURATS  —  Continued. 

taken  without  the  State,  before  a 
mayor,  needing  no  further  authen- 
tication (N.  Y.  statutes),  F.  1;1, 
p.   16. 

for  use  in  New  York,  taken  before 
a  judge  in  Canada,  F.  21,  p.  17. 

taken  without,  for  use  within  tho 
States  of  Connecticut,  Maine, 
Massachusetts,  New  Hampshire, 
or  Vermont  (before  commissioner 
for  such  State),  F.  23,  p.   18. 

of  affidavit  taken  without  New  Jer- 
sey for  use  within  New  Jersey 
(before  commissioner  for  New 
Jersey),  F.  24,  p.  18. 

or    record    of    oath    or    affirmation, 
p.   203. 
JURISDICTION,   want   of,    raised   by 
motion  or  pleading,  p.  80. 

after  judgment,  p.  83. 

motions  before  service  of  process, 
p.  82. 

as  depei'dent  upon  sufficiency  uf  no- 
tice, p.  198. 

consent  to  hearing  by  judge  having 
no,  p.  212. 

order  of  adjournment  on  objection 
to  jurisdiction,  and  continuing  in- 
junction, F.  127,  p.  273. 

as  dependent  on  publication,  p.  30t. 

return  of  service  omitting  to  state 
place,  p.  371. 

distinction  between  want  of,  and 
want  of  power,  p.  420,  n. 

plaintiff's  proceedings  relating  to, 
p.  622. 

what  defects  in  summons  affect,  p. 
629. 

as  dependent  upon  summons,  p.  635. 

not  affected  by  defects  in  proof  of 
service,  p.   641. 

by  admission  of  service,  p.  649,  n. 

when  gained  by  admission  of  service, 
p.  649,  n. 

as  dependent  upon  form  of  allega- 
tion of  non-residence,  p.  668. 

as  affected  by  defect  in  proof  of  ser- 
vice, p.  670. 

defendant's  proceedings  touching, 
p.  731. 

voluntary  appearance  as  giving,  p. 
733. 

when  questioned  by  motion,  p.  741. 

as  affected  by  defects  in  summons?  or 
service,  p.  742. 

of  and  removal  to  U.  S.  circuit 
court,  p.  753. 

ousted  by  filing  petition,  etc.,  for 
removal,  p.   772. 
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JURISDICTION  —  Continued. 

what  is  a  Federal  question,  p.  773. 
of   person    of   infant   or    lunatic,    p. 

833. 
receiver    of    property    in    a    foreign 

junsdictinri,  ji.  100!. 
striking  out  party  beyond,  F.   1112, 
p.   1441. 
JURISDICTIONAL  OBJECTION,   or- 
der deciding,  F.   106^  p.  l?64. 
clause  in  order  as  to,  F.  106,  p.  26-1. 
JUROR,  withdrawing,  and   amending, 

F.   1628,  p.   1797. 
JURY,  notice  by  sheriff  of  calling,  +o 
try    claim    to    property   attached, 
F.  868,  p.   1228. 
motion   for   special  or   struck  jury, 

F.  1619-1621,  p.  1792,  etc. 
for  foreign,  F.  1622,  p.  1794. 
stipulation  for  trial  by  court  with- 
out, F.  1728,  p.  1865. 
JUSTIFICATION      of      sureties,      ex 
parte,  p.   460. 
of  sureties  on  notice,  p.  467. 
and    exception    on    undertaking    on 

appeal,   F.   2095,   p.   2078. 
or  new  undertaking  on  appeal ;   or- 
der   allowing    new    notice    of,    F. 
2098,  p.  2079. 
LACHES  in  making  motion,  p.  83. 
in  moving  for  security  for  costs  not 

necessarily  a  waiver,  p.   856. 
sufficient  to  move  to  cancel  lis  pen- 
dens, p.  891. 
LANGUAGE,  all  legal  proceedings  to 

be  in  English,  p.  357. 
LEASE,  injunction  against  breach  of, 
F.  582-584,  p.  940. 
injunction  against  preventing  lessee 
of   theatre   from    using   it,    F.    584, 

p.  941. 
injunction  against  breach  of,  F.  630, 

p.  965. 
by  receiver,  p.  1018. 
replevying   chattels   leased,    F.    793, 
p.  1153. 
LEAVE  to  plaintiff  to  amend  on  open- 
ing judgment,  F.  2051,  p.  20,49. 
to  answer  on  a   change  of   parties, 

F.    1173,   p.    1481. 
to  appeal,  F.  2080-2084,  p.  2065,  etc. 
to  plaintiff  to  discontinue  on  open- 
ing judgment,  F.  2051,  p.  2049. 
to  plead  discharge  after  judgment, 
and   le^ve  to  plaintiff  to   discon- 
tinue, F.  2070,  p.  2061. 
to  issue  execution.    See  list,  p.  2123. 
to  file  suggestion,  p.  446. 


LEAVE  —  Continued. 
to    apply    for    further    directions; 
clauses   as   to,   in   final   order,    i'. 
212,  p.  339. 
to   apply   for   further   directions   on 
special  reference,  F.  1346,  p.  1595. 
to   apply   for   further  directions,   at 
foot  of  judgment,  F.  1923,  p.  1972. 
to    heir,     executor,     etc.,    to     move 
against  a  final  judgment  for  error 
in  fact,  F.  2040,  p.  2044. 
reserved    in    order    denying   injunc- 
tion, to  apply  again,  or  in  a  par- 
tial injunction  to  apply  for  more 
stringent    injunction,    on    further 
evidence,  F.   552,  p.  932. 
in  injunction  order,  to  defendant  to 
move    to    modify    or    dissolve,    F. 
553,  p.  932. 
to    intervene    on    original    petition, 

F.  200,  p.  330. 
to  marry  again,  F.  1979,  p.  1975. 
to   object  to   evidence   after   report, 

F.    1345,   p.    1595. 
to    read    copy    document,    F.    1373, 

1374,  p.   1611. 
to    read   minutes    or   case,   F.    1375, 

p.  1611. 
for   reargument   of  motion,   F.   160, 

p.  291. 
to  renew  motion,  p.  159. 
to  renew,  motion  for,  F.  83,  p.  188. 
to  renew  application  to  renew  mo- 
tion, F.  85,  p.   189. 
to  renew  motion  reserved  in  order, 

p.  232. 
to    renew    denied    motion,    F.    103, 

p.  205. 
to  serve  additional  papers,  and  con- 
tinuing injunction  meanwhile,   F. 
125,   p.   273. 
to    serve    additional    papers    in    in- 
junction order,  F.  538,  p.  919. 
to    make    supplemental    complaint, 

F.  1177,  p.  1482. 
to   withdraw  papers   from   files,    F. 
1286,  p.   I56L 
LEAVE  TO  SUE,  generally.     See  con- 
tents, p.  542;  for  Forms,  see  list, 
pp.  542,  543. 
order  denying  motion  made  on  peti- 
tion without  prejudice  to  an  oc- 
tion,  or  with  leave  to  sue,  F.  190, 
p.  324. 
order     denying     original     petition 
without    prejudice    to    an    action, 
or  with  leave  to   sue,   F.   206,  p. 
333. 
notwithstanding  stay,  F.  232,  p.  42G. 
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LEAVE  TO  SVE  —  Continued. 

U.  S.  court  receiver  unnecessary, 
p.  763. 

or  defend  as  a  poor  person.  Forms, 
see  list,  p.  850. 

to  receiver  to  sue,  p.   1019. 

receiver,  p.   1020. 

to  receiver  to  sue,  sell,  etc.,-  F.  692, 
p.  1039. 

to  receiver  of  railroad,  F.  702,  p. 
1057. 

to  creditor  or  stockholder  to  com- 
mence action  for  dissolution  of 
corporation,  F.   726,  p.   1084. 

in  divorce,  p.  1329. 

neglect   to   obtain   leave   to    sue   as 
ground  of  motion  to   dismiss,   F. 
1290,  p.   1562. 
LEGAL  NOTICES,  publication  of,  p. 

341. 
LEGATEE,   leave   to   sue   administra- 
tion bond,  F.  310,  p.  553. 

notice  of  motion   for,  to   intervene, 
F.  1205,  p.   1502. 
LEGITUIACY      or      illegitimacy      of 

child,     judgment     establishing,     F. 

1914,  p.  1969. 
LETTER-BOX,    service   by   depositing 

in,  p.  397,  399. 
LETTER-PRESS  COPIES,  p.  45. 
LETTERS,   injunction   against  taking 
from  post-office,  F.  541,  p.  922. 

injunction    against    publishing    pri- 
vate letter,  F.  595,  p.  945. 
LEVY,  affidavit  to  replevy  goods  un- 
der, F.  793,  p.  1152. 

of   execution,   and   indemnity.       See 
list    p    2124. 
LIABILITY     LAW,     EMPLOYERS', 

notice  under,  p.  525. 
LIBEL,   order   for  bill  of   particulars 
in  action  for,  F.  1071,  p.  1402. 

examination   before   trial    in   action 
for,  F.  1402,  p.   1638. 
LIEN,  notice  of  object  of  action  and 
no  personal  claim,  F.  368,  p.  633. 

service  of  summons  by  publication, 
p.  664,  n. 

lis  pendens  in  action  to  establish, 
p.  879,  n.,  882;   F.  522,  p.  893. 

motion  for  seizure  of  chattel  under. 
See  Lien,  p.  1167. 

on  chattels,  foreclosure  of.  See  con- 
tents, p.  1167. 

claiming  on  attached  goods,  F.  856, 
p.  1219. 

judgment  in  action  to  enforce  lien 
of  attorney  after  settlement  in 
violation  thereof,  F.  1856,  p.  1931. 


LIEN  —  Continued. 

suspended    on    appeal;    affidavit    to 
obtain   order   to   mark  judgment, 
F.  2104,  p.  2083. 
LIGHTS,    injunction    as    to,    F.    568, 

p.  936. 
LIMITATIONS,    avoided    by    absence 
without  designating  agent,  F.  395, 
p.   677. 
as  to  party  brought  in,  p.  720. 
LIMITED  LIABILITY  of  shipownerd, 

p.   823. 
LIMITED    LIABILITY   ACT,    service 

of  process  under,  p.  656,  n. 
LIS    PENDENS.       See    contents   and 
list  of  Forms,  p.  879. 
as  a  method  of  securing  possession 

of  property,  p.  876. 
eflfect  of  replevin,  p.  1147. 
order  cancelling,  F.  525,  p.  896. 
recital  of  in  judgment,  F.   1767,  p. 
1889. 
LUNACY,    discharging    from    arrest, 

F.  965,  p.  1314. 
LUNATIC,  verification  of  petition  for 
appointment     of     committee,     p. 
492,  n. 
leave  for  actions  by  or  against,  p. 

565. 
petition    of    committee    of    lunatic, 
etc.,   for   leave  to   sue,   F.  337,  p. 
583. 
personal    service    of    summons    on, 

F.  372,  p.  643. 
petition  to  authorize  next  friend  to 
sue    to    annul    marriage,    F.    992, 
p.   1329. 
MAIL,    service    by,    p.    397;    see    also 
p.   663. 
double  time  after  service  by,  p.  399. 
same;    after    service    of   one's    own 
pleading  by,  p.   399,  n. 
MALICIOUS  PROSECUTION,  requir- 
ing   stipulations    not    to    sue,    p. 
1305,  n. 
examination   before   trial   in   action 
for,  F.   1406.  p.   1641. 
MANAGER,   in   U.    S.   court,   sueable 
without  leave,  p.  763. 
same ;   to  follow  State  law,  p.   763. 
relationship  to  judge  disqualifies  in 

U.  S.  court,  p.  764. 
continuing  business,  p.   998. 
receiver  to  carry  on  business,  F.  70^, 

705,  706,  p.  i061,  etc. 
of    partnership     business,     appoint- 
ment of,  F.  710,  p.  1070. 
of  joint  adventure,  F.  711,  p.  1071. 
of  mine,  F.  712,  p.  1072. 
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MANDAMUS,  when  heard  as  enumer- 
ated motion,  p.  72. 
to  compel  entry  of  order,  p.  240. 
to  compel  judge  to  settle  case,  etc., 
p.  1829,  n. 
MANDATORY  INJUNCTIONS,  p.  908. 
against   refusal   to   pay  over   funds, 
pursuant    to    a    continuing    con- 
tract, F.  632,  p.  959. 
MARRIAGE,     petition     to     authorize 
next    friend    of    infant,    idiot,    or 
lunatic   to   sue   to   annul,   F.   992, 
p.   1329. 
order  allowing  next  friend  to  sue  to 
annul,  F.  993,  p.   1331. 
MARRIED  WOMAN,  undertaking  of, 
p.  454. 
how  named  in  summons,  etc.,  p.  624. 
MARSHAL,  proceedings  to  take  prop- 
erty from  sheriff,  F.  471,  p.  813. 
condition  in  bond  of,  F.  40,  p.  36. 
MECHANICS'     LIENS,     affidavit     on 
motion  to  consolidate  actions  on, 
F.  1232,  p.  1521. 
offer   of    judgment    in,    F.    1300,    p. 
1571. 
MEMBER   OF   CONGRESS,   privilege 
from     service     of     summons,     p. 
743,  n. 
MEMORANDUM       OF       JUDICIAL 

SALE,  F.  2239,  p.  2193. 
MERITS,  affidavit  of,   F.   52,  p.   169; 
F.    1031,    p.    1373;    F.    1604,    1605, 
p.  1784,  etc.  /\ 

MINES,  injunction  as  to,  p.  937,  n.';    ( 
F.  560,  p.  934. 
order    appointing    manager    of,    F. 
712,  p.  1072. 
MINUTES,   order   on,   in  open   court, 
p.  210. 
suggestion .  on,   F.  248,  p.  447. 
of  clerk  on  trial  by  jury,  F.  1631- 

1638,  p.  1800,  etc. 
entry    as    to    oath,    in    referee's,    F. 
1839,   p.   1924. 
MISCONDUCT    of    corporate    officer.?, 
remedy  for,  p.  1027.     Judgment,  F. 
1859,  p.  1932. 
MISNOMER  in  summons,  p.  623,  744. 
amending,  p.  717. 
by  defendant  not  served,  p.  742. 
on  arrest,  p.  1272,  n. 
MISTAKE  in  entitling  order,  p.  215. 
in  stipulating,  p.  440,  n. 
in  recital  in  undertaking,  p.  453. 
in  citing  statute,  p.  633,  n.,  768. 
MODIFICATION       of       interlocutory 
judgment,  F.  1996,  p.  2021. 
of  ven'ict,  p.  1804,  n.,  p.  1808. 


MONEY  PAID,  order  for  bill  of  par- 
ticulars  in   action  for,   F.    1066,   p. 
1401. 
MONEY    RECEIVED,    arrest    for,    F. 
938,  etc.,  p.   1283,  etc. 

interpleader  in  action  for,  F.   1145, 
p.  1466. 
MONTH,    means    calendar    month,    p. 

353 
MORTGAGING     railroad,     injunetioji 

against,  F.  626,  p.  958. 
MOTIONS,    general    rules.       See   con- 
tents,  p.   66-68. 

Forms.      See  list,  p.  165. 

to  declare  action  abated,  p.  1460. 

rules  as  to  affidavits,  and  Forms 
thereof,  p.   11. 

preliminary  objections  to  affidavits 
used  on,  p.  138. 

liability  to  be  compelled  to  make 
affidavit  for,  how  affected  by  as 
signment  of  cause  of  action,  p. 
507,  n. 

for  allowance,  F.  1682-1685,  p.  1833, 
etc. 

for  leave  to  amend,  p.  124. 

to  amend  an  order,  F.  64,  p.  181. 

to  amend  undertaking,  or  have  nevv 
security,  F.  260,  p.  481,  etc. 

to  amend  summons,  etc.,  as  to  par- 
ties.    See  contents,  p.  711. 
I  for  leave  to  heir,  executor,  etc.,  to 
I       appeal   or   to   move   against   final 
judgment    for    error    in    fact,    F. 
2084,  p.  2071. 

to  dismiss  appeal  for  neglect  to  give 
new  undertaking,  F.  2097,  p.  2079. 

for  stay  on  appeal  from  an  order  or 
judgment,   F.  2101,  p.  2081. 

to  mark  judgment  "  lien  suspended 
on  appeal,"   F.   2106,  p.   2084. 

for  reargument  of  appeal,  F.  2154. 
p.  2114. 

for  leave  to  withdraw,  appearance, 
p.   732. 

special  appearance  to  oppose,  F.  443, 
p.  740. 

as  to  arrest.   .  See  Aekest. 

to  vacate  arrest.  See  list,  p.  1303, 
etc. 

to  prevent  arrest  of  witness,  or  ob- 
tain discharge  when  arrested,  in 
a  civil  action  or  proceeding  in 
violation  of  privilege,  F.  1517, 
1518,  p.  1707. 

as  to  attachment.     See  Attachment. 

to  vacate  attachment,   p.   1241. 

as  to  moneys  in  hands  of  attorney, 
F.  1333,  p.  1592. 
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l^OTIOXS  —  Continued. 
/  to  strike  cause   from  the   calendar, 
/  F.  1606,  p.  1785. 

to  place  on  short-cause  calendar, 
F.   1610,.  p.   1788. 

to  dismiss  appeal,  or  for  judgment, 
for  failure  to  serve  papers,  F.  70, 
p.  186. 

to  cancel  notice  of  pendency,  F.  524, 
p.   895. 

to  cancel  judgment  after  debtor's 
discharge,  F.  2065-2068,  p.  205S, 
etc. 

to  compel  entry  of  order,  F.  137, 
p.  279. 

to  punish  for  contempt  in  putting 
in  false  justification,  F.  263,  p. 
483. 

for  costs,  allowances,  taxation,  etc., 
see  list,  p.  1834. 

for  new  trial,  costs  of,  F.   1654,  p. 
■  1816. 

to  declare  that  order  opening  de- 
fault is  waived,  F.  130,  131,  p. 
275,  276. 

to  open  a  judgment  entered  on  de- 
fault, notice  of  served  on  attor- 
ney, p.  388. 

to  open  default,  inquest,  dismissal, 
etc.,  F.  2043,  p.  2046. 

as  to  taking  deposition  without  the 
State,  see  list,  p.  1658,  etc. : 
within  the  State,  by  consent,  p. 
1694;  conditionally  or  de  bene 
esse,  p.   1696. 

to  suppress  deposition,  F.  1483- 
1494,  p.  1685,  etc. 

for  discovery.     See  Discovert. 

to  dismiss  action.     See  list,  p.  1562. 

dismissal  for  default,  p.  222. 

to  dismiss  for  want  of  security  for 
costs,  F.  520,  p.  874. 

as  to  examination  before  trial.  See 
Examination. 

for  leave  to  file  and  serve  excep- 
tions, and  make  case,  nunc  pro 
tunc,  F.  1752,  p.  1883. 

for  leave  to  issute  execution  for  pos- 
session of  realty  after  death  of 
party  against  whom  judgment 
was  "had,  F.  2172,  p.  2133.  And 
see  Execution. 

for  leave  to  issue  execution  after 
lapse  of  five  years,  F.  2168,  p. 
2128. 

for  extension  of  time  to  appear, 
p.   738. 

to  take  affidavit  off  the  files  for 
scandal  and  impertinence,  notice 
of.  F.  46,  p.  62. 


MOTIONS  —  Continued. 

for  further  findings,  with  extension 
of  timc^  to  make  case,  F.  1855, 
p.  1930. 

as  to  surplus  moneys  in  foreclosure, 
F.  1956,  etc.,  p.  1999,  etc. 

for  further  directions  after  judg- 
ment.    See  list,  p.  2053. 

another  action  pending  as  ground 
of  opposing,  p.  148. 

as  to  injunction.     See  Injunction. 

for  injunction,  affidavit  by  co-plain- 
tiffs" in  support  of,  F.  534,  p.  910. 

to  vacate  an  injunction.  See  con- 
tents, p.  983. 

for  trial  of  issues  by  jury,  F.  1730- 
1739,  p.  1867,  etc. 
~for  judgment.     See  Judgment. 

for  judgment  after  special  refer- 
ence in  aid  of  trial  by  court,  F. 
1810,  p.  1909. 

to  settle  form  of  judgment,  F.  1811, 
p.  1909. 

for  judgment  in  divorce,  F.  1910- 
1925,  p.  1966,  etc. 

to  amend  or  correct  judgment.  See 
list,  p.  2034. 

to  vacate  or  open  judgment.  See 
list,  p.  2042. 

to  test  jurisdiction,  p.  738. 

for  a  special  jury,  F.  1619,  p.  1792. 

for  jury  trial,  F.  1731,  p.  1868. 

for  leave  to  sue  in  various  cases. 
See  list,  p.  542. 

for  leave  to  prosecute  as  a  poor 
person,  p.  572,  etc. 

when  remedy  for  misnomer,  p.  629. 

the  remedy  for  misnomer  instead  of 
plea,  p.  744. 

for  a  new  trial,  notice  of,  served  on 
attorney,  p.  388. 

after  trial  by  jury.  See  list,  p. 
1799. 

on  the  minutes,  F.  1643,  1644,  p. 
1805,  etc. 

by  ordering  exceptions  to  Appellate 
Division,  p.  1817,  n. 

at  Appellate  Division  after  inter- 
locutory judgment,  F.  1754,  p. 
1884. 

on  case,  and  counter  motion  foi" 
judgment,  F.  1785,  p.  1896. 

in  ejectment,  F.  1943-1944,  p.  1983. 

notice  to  limit  time  to  move  for  re- 
lief from  a,  judgment,  F.  2036, 
p.  2040. 

to  open  judgment  on  service  by  pub- 
lication, F.  445,  p.  745. 
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MOTIONS  —  Continued.  MOTIONS  —  Continued. 

—  order   that 


an    additional    paper 

may  be  read  on  a  motion  not  vet 

heard,  F.  123,  p.  272. 
as  to  parties  and  changes  therein,  p. 

1432. 
by  a   successor  in  office  to  come  in 

as  a  party  in  place  of  his  prede- 
cessor, P.  1190,  p.  1488. 
for  perpetuation  of  testimony.     S&^ 

contents  and  list  of  Forms,  p.  534. 
by  petitions  in  the  cause,  p.  307. 
to  change  place  of  trial.     See  list, 

p.  1723. 
as   to    the   pleadings;    extension    of 
K        time  to  file  or  serve,  p.  1371,  etc. 
same;   to  compel  filing,  p.  1377. 
as   to   amended   pleadings,   p.    1379- 

1385. 
same :    on   a    change   of   parties,   p. 

1445,  etc.,  1448,  1507. 
as    to    supplemental    pleadings,    p. 

1391. 
as  to   supplemental  pleadings  on  a 

change   of   parties,   p.    1445,   etc. ; 

1453,  etc. 
same ;    to    compel    election    between 

causes  of  action,  p.  1421. 
same ;  to  compel  reply,  p.  1423. 
same ;  to  compel  separate  statement, 

p.  1410.  ^ 

for  judgment  on  a  frivolous  plead- 
ing, F.  1108,  p.  1429. 
to  make  pleading  more  definite  and 

certain,  p.  1412. 
to  strike  out  a  pleading  or  mattev  ^ 

therefrom,     Forms,    see     list,     p. 

1414. 
for     judgment     on     the     pleadings. 

See  list,  p.   1425. 
for  possession  when  remedy  instead 

of  trial,  p.  1142. 
to  compel  production  of  documents 

at  a  trial,  F.   1513-1514,  p.  1703. 
as  to  receiver.     See  Eeceiveb. 
on  pleadings  for  permanent  receiver, 

p.  1022. 
for    receiver    of    assets    of    corpora- 
tion,   notice   of,    with    injunction, 

F.  713,  p.  1073. 
for  receiver  after  judgment,  F.  2267, 

p.  2211. 
to    set    aside    report   of   referee,   F. 

1810.  p.  1909. 
for  reference  or  writ  of  inquiry,  to 

ascertain   damages   caused  by   in- 
junction, F.  671,  p.  995. 
for  reference  to  try  cause,  F.  1816- 

1830,  p.  1914,  etc. 


to   vacate    proceedings    taken    after 

notice    terminating    reference,    F. 

1844,  p.  1926. 
order  referring.     See  list,  p.  1588. 
for   rehearing  of  motion,   F.   82,  p. 

188. 
order    vacating    order    made    under 

misapprehension,  and  setting  dov>n 

motion  for  rehearing,  with  leave 

to  put  in  new  affidavits,   F.   180, 

p.  303. 
for  removal  of  causes  from  oneTState 

to  another.     See  list,  p.  1738. 
for   removal   to   U.    S.   courts.      See 

contents,  p.  753,  and  pages  therein 

referred  to. 
renewal    and    reargument,    F.     157, 

etc.,  p.  290,  etc. 
for  leave  to  renew  motion,  F.  84,  p. 

189. 
to   re-open  cause   after  submission, 

F.  1745,  p.  1874. 
for   resettlement   of   order,    F.    130, 

140,  p.  280,  281. 
for    restitution     after    reversal    at 

Appellate   Division.     See   list,   p 

2064. 
to  stay  sale,  F.  2230,  p.  2188. 
to    open   judicial   sale,    F.    2251,    p. 

2200. 
on  the  part  of  purchaser  to  be  dis- 
charged, F.   2257,  p.  2203. 
to  compel  purchaser  to  complete  his 

purchase,  F.  2262,  p.  2207. 
for  security  for  costs.     See  list,  p. 

855,  etc. 
to    compel    separate    statement   of 

causes  of  action,  defenses,  etc.,  p. 

1410. 
admissions  of   service.     See  p.  9. 
to    determine    disputed    service    of 

paper,  p.  405. 
to  set  aside  summons  or  seri'ice,  p. 

741. 
for  \set-off  of  judgment,  F.  2064,  p. 

2057. 
to  sever  action.    See  Severing. 
by  sheriff  for  extension  of  time  to 

return  conflicting  executions,  etc., 

F.  2217,  p.  2172. 
stay  for  purpose  of,  p.  417. 
for  stay  for  non-payment  of  costs, 

F.  233-235,  p.  437. 
to  strike  paper  from  files,  F.  46,  p. 

62. 
to  compel  the  substitution  of  rep- 
resentative   of    deceased    adverse 

party,  F.  2108,  p.  2086. 
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MOTIONS  —  Continued. 

for  summary  delivery  or  deposit  of 
property  in  litigation,  F.  788,  p. 
1143,  etc. 
to  suppress  deposition,  F.  1483-1494, 

p.  1685,  etc. 
to  vacate  order  on  original  petition, 

p.  320. 
as  to  waste.    See  Waste. 
MUNICIPAL  CORPORATION,  injunc- 
tion against,  forbidding  them  to 
authorize    the    construction    of    a 
city  railroad,  F.  542,  p.  923. 
notice  of  claim  before  suit,  p.  519; 
see  list,  p.  516. 
MUNICIPAL    AWARD,    interpleader 
on,  claimed  by  mortgagee,  F.  1149, 
p.  1467. 
NAME,    verification    of    petition    for 
change  of,  p.  489,  n. 
injunction  against  infringement,  F. 

605,  p.  949. 
injunction  against,  F.  630,  p.  959. 
initials  of,  in  summons,  p.  624. 
reputed     name     and     misnomer     in 

summons,  p.  624. 
see,   also,  Misnomeb. 
NATIONAL  BANKS,  jurisdiction   of, 

p.   763. 
NAVIGATION,    injunction    as    to,    F. 

572,  p.  937. 
NECESSARIES,      special      execution 
upon  judgment  for,  F.  2197-2199,  p. 
2162    etc. 
NE  EXEAT,  arrest  by  way  of,  F.  947, 

948,  p.  1296,  1297. 
NEGLIGENCE,    abatement   of    action 
for,  p.  1433. 
bill  of  particulars  in  action  for,  F. 

1067,  p.  1401. 
physical    examination    of    party    in 
action  for.     See  list,  p.  1634. 
NEGOTIABLE     PAPER.      See    Bills, 
Notes,  etc. 
injunctions  concerning,  p.  941,  etc. 
NEWSPAPER,  what  is,  p.  355. 
NEW  TRIAL,  motions  for.   See  list,  p. 
1799-1800. 
what   motions   for   are   enumerated, 

p.  72. 
affidavit    impeaching    credibility    of 
an  affiant  or  of  an  alleged  mate- 
rial witness,  F.  80,  p.   187. 
taking    deposition    for,    F.    1434,    p. 

1663. 
after     interlocutory     judgment,     F. 

1754,  p.  1884. 
in  ejectment.    See  list,  p.  1985. 
NEXT   FRIEND,   personal    service   of 
process  on,  F.  371,  p.  642. 
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order  for  service  of  process  by  sub- 
stitution, F.  413,  p.  692. 

of  infant,  etc.,  petition  to  authorize 
to  sue  to  annul  marriage,  F.  99?,, 
p.  1329. 

order  allowing  to  sue  to  annul  mar- 
riage, F.  993,  p.  1331. 
NEXT  OF  KIN,  leave  to  sue  adminis- 
tration bond,  F.  311,  p.  555. 
NOISY  BELLS,  injunction  against,  F. 

567,  p.  936. 
NON-ENUMERATED    MOTIONS,    p. 

69-72. 
NON-RESIDENT,  affidavit  for  attach- 
ment against,  F.  828,  p.  1187. 
NONSUIT   or  dismissal  of  complaint 

at  the  trial,  F.  1702,  p.  1854. 
NOTES  OF  ISSUE  for  motions,  p.  135. 
on  motion,  F.  75,  p.  185. 

at  Appellate  Division,  F.  76,  p.  ISJ. 

on  demurrer,  F.  1597,  p.  1776. 

for  trial  of  fact,  F.  1602,  p.  1783. 

same ;  in  New  York  County,  F.  1603, 
p.  1783. 

on  appeal,  F.  2117,  p.  2092. 
NOTICE.     The   practice   stated.     See 
contents,  p.  190. 

of  motion  to  declare  action  abated 
unless  the  representatives  con- 
tinue it,  F.  1196,  p.  1492. 

of  motion  on  behalf  of  defendant,  to 
continue  action  in  name  of  repre- 
sentative of  deceased  plaintiff,  t'. 
1142,  p.  1462. 

requesting  admission  of  document- 
ary evidence,  V.  1381,  p.  ..614. 

of  motion,  or  order  to  show  cause, 
for  alimony,  F.  997,  p.  1336. 

of'  motion  for  leave  to  amend,  p. 
124. 

of  motion  to  amend  an  order,  F.  64, 
p.  181. 

of  amending  return,  p.  375. 

of  motion  (or  order  to  sliow  cause) 
for  order  amending  judgment  or 
correcting  record,  F.  2024,  p.  2035. 

of  appeal,  F.  2074-2079,  p.  2065. 

to  limit  time  to  appeal,  F.  2037,  p. 
2040. 

the  same;  from  an  order,  F.  134,  p. 
278. 

of  deposit  in  lieu  of  undertaking  on 
appeal,  F.  2093,  p.  2077. 

of  motion  to  dismiss  appeal  for 
neglect  to  give  new  undertaking, 
F.  2097,  p.  2079. 

same;  for  stay  pending  appeal,  F. 
2101,  p.  2081. 
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of  argument  on  appeal,  F.  2118,  r, 
2092.  '^ 

requiring  appellant  to  file  return,  F 
2119,  p.  2093. 

of  motion  to  dismiss  appeal,  F.  2120, 
p.  2093. 

of  motion  for  restitution  after  re- 
versal, F.  2148,  p.  2111. 

for  reargument  of  appeal,  F.  2154, 
p.  2114. 

of  filing  remittitur,  F.  2161,  p.  2120. 

of  entry  of  order  on  appeal  remit- 
ting cause  for  further  proceedings ; 
and  notice  of  hearing  thereon,  F. 
2160,  p.  2119. 

of  appearance  on  original  petition, 
F.  201,  p.  331. 

appearance  by  petitioner  who  is  af- 
fected in  two  capacities,  although 
petitioning  only  in  one,  F.  202,  p. 
331. 

same;  by  attorney,  F.  437,  p.  736. 

same;  in  person,  F.  439,  p.  738. 

of  appearance,  and  waiver  of  notice, 
etc.,  in  foreclosure,  F.  438,  p.  737. 

of  special  appearance,  F.  442,  p.  739. 

another  Form;  appearance  to  op- 
pose a  motion;  and  adjournment, 
saving  all  objections,  F.  443,  p. 
740. 

of  applications  for  judgment  after 
reference,  or  to  set  aside  or 
modify  report,  F.  1810,  p.  1909. 

of  assessing  damages  on  judgment 
on  default,  F.  1560,  p.  1749. 

of  attachment  to  bind  real  property, 
F.  849,  p.  1213. 

to  third  person  of  levy  of  attach- 
ment against  property,  F.  850,  p. 
1214. 

by  sheriff  to  plaintiff  of  claim  to  at- 
tached property  (other  than  a 
vessel),  F.  868,  p.  1228. 

of  motion  or  order  to  show  cause 
why  property  that  is  perishable 
or  expensive  to  keep  should  not 
be  sold,  F.  891,  p.  1239. 

to  sheriff  that  propertv  levied  on  is 

exempt,  F.  895,  p.  1246. 
of  motion  on  the  original  papers,  or 
fresh   papers,  or  both,    to   vacate 
or  modify  a   warrant   of   attach- 
ment or  to  increase  the  security, 
or  both,  F.  897,  p.  1247. 
of  motion  to  discharge  attachment, 
as  to  all  or  part  of  the  property, 
on  giving  security,  F.  915,  p.  1258. 
of  motion   to   tax   sheriff's   fees   on 
attachment,  F.  925,  p,  1266. 
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to  appoint  new  attorney  in  place  of 
one  ceasing  to  act,  before  judg- 
ment, F.  1226,  p.  1514. 

of  motion  by  attorney  to  set  aside 
satisfaction  of  judgment  and  have 
leave  to  prosecute  for  protection 
of  his  lieu,  F.  1229,  p.  1516. 

of  motion  to  vacate  order  of  arrest, 
or  to  reduce  bail,  or  increase  se- 
curity, F.  957,  p.  1309. 

of  exception  to  bail  or  undertaking, 
F.  968,  p.  1316. 

of  bail  justifying,  F.  969,  p.  1317. 

to  protect  deposit  in  lieu  of  bail,  F. 
976,  p.  1319. 

of  motion  to  exonerate  bail,  F.  984, 
p.  1324. 

of  motion  for  enlargement  of  time 
to  surrender,  F.  989,  p.  1328. 

and  securities  before  suit.  See  list, 
p.  516. 

to  municipalities  before  suit,  p.  519; 
F.  279,  p.  521,  etc.   See  list,  p.  516. 

to  town  of  cause  of  injury,  before 
suing  for  damages,  F.  281,  p.  523, 
etc. 

of  judgment  before  suit  on  under- 
taking on  appeal,  F.  2S7,  p.  527. 

by  surety  requiring  creditor  to  sue 
principal,  F.  288,  p.  528. 

of  motion  to  compel  the  service  of  a 
further  account  or  bill  of  par- 
ticulars, F.  1079,  p.  1407. 

to  compel  acceptance  of  bill  of  par- 
ticulars, F.   1081,  p.  1407. 

of  motion  to  preclude  evidence  for 
failure  to  serve  account  of  par- 
ticulars, F.  1082,  p.  1407. 

to  bring  on  hearing  after  indefinite 
adjournment,  F.  51,  p.  168. 

of  motion  to  strike  cause  from  the 
calendar,  F.  1606,  p.  1785. 

of  motion  to  put  cause  on  short- 
cause  calendar,  F.  1610,  p.  1788. 

of  case  and  exceptions.  See  notice 
of  exceptions. 

of  motion  to  compel  payment  of 
sura  admitted  by  answer,  F.  1309, 
p.  1575. 

confirming  previous  notice,  F.  88, 
p.  200. 

of  motion  to  consolidate  actions,  F". 

1234,  p.  1521. 
of  order  to  show  cause  against  pun- 
ishment for  contempt,  F.  1244,  p. 
1532. 
of  motion  for  costs,  allowances,  re- 
taxation,  etc.    See  lists,  p.  1834. 
of  taxation  of  costs,  F.  1692,  p.  1849. 
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of  readjustment  of  costs,  F.  1694, 
p.  1850. 

of  retaxation  of  costs,  F.  1695,  p. 
1850. 

of  acceptance  of  oflfer  to  liquidate 
damages,  F.   1311,  p.  1576. 

of  decision  of  judge  or  report  of 
referee,  and  judgment  thereon  to 
limit  time  to  file  exceptions  to 
the  findings  or  refusals,  to  make 
case,  and  to  appeal,  F.  1749,  p. 
1880. 

of  application  to  the  court  for  judg- 
ment on  default,  F.  1566,  p.  1754. 

of  motion  for  judgment  on  failure 
to  reply  or  demur  to  answer,  F. 
1593,  p.  1773. 

of  motion  (or  order  to  show  cause) 
to  move  to  open  default,  inquest, 
or  dismissal,  F.  2043,  p.  2046. 

of  motion  that  party  deliver  or  de- 
posit monjey  or  other  property  ad- 
mitted t9'  be  due,  F.  788,  p.  1143. 

by  credito^-,  to  surety,  of  demand 
made  oij  principal,  F.  286,  p.  527. 

of  motiori  for  commission  to  take 
depositipn  without  tne  State,  F. 
1437,  p.i  1663. 

of  settlement  of  interrogatories  or 
cross-interrogatories  to  deposition, 
F.  1467,  )p.  1676. 

of  examination  on  taking  deposition 
on  oral  questions,  F.  1471,  p. 
1079.  / 

of  motion  to  suppress  deposition,  F. 
1483-^1494,  p.   1685. 

to  re-eiecute  commission,  F.  1482, 
p.  1684. 

of  motion  for  open  commission  or 
order  to  take  depositions,  F.  1497, 
p.  1690. 

of  taliing  deposition  under  order,  F. 
1501,  p.  1692. 

of  motion  for  leave  to  discontinue, 
F.  1282,  p.  1559. 

of  motion  to  dismiss  action,  F.  1294, 
p.  1565. 

of  application  for  judgment  of  di- 
vorce, on  failure  to  answer,  after 
appearing,  F.  1896,  p.  1955. 

of  motion  to  confirm  report  of  ref- 
eree, and  for  Judgment  of  divorce, 
F.  1905,  p.  1962. 

of  motion  to  annul  or  modify  a 
direction  in  final  judgment  for  ali- 
mony, or  custody  of  children,  F. 
1927,  p.  1974. 
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of  motion  (or  order  to  show  cause) 
to  confirm  report  admeasuring 
dower,  F.  1936,  p.  1981. 

of  motion  (or  order  to  show  cause) 
for  leave  to  pay  widow  a  gross 
sum,  F.  1940,  p.  1983. 

of  election  between  arrest  or  at- 
tachment, F.  827,  p.  1177. 

under  employers'  liability  law,  p. 
525. 

of  entry  of  order,  F.  134,  p.  278. 

of  entry  of  Appellate  Division  order, 
F.  135,  p.  278. 

of  entry  of  judgment,  F.  2037,  p. 
2040. 

of  motion,  or  order,  to  enter  nunc 
pro  tunc,  F.  138,  p.  280. 

of  hearing  of  exceptions  at  Appel- 
late Division,  F.  1656,  p.  1818. 

of  proposed  case  or  exceptions,  F. 
1663,  p.  1827. 

of  settlement  of  case,  exceptions, 
etc.,  F.  1665,  p.  1828. 

Of  exceptions  to  findings  and  re- 
fusals to  find  of  court  (or  re- 
feree) upon  a  trial,  F.  1750,  p. 
1880. 

of  the  filing  of  exceptions  to  find- 
ings, etc.,  F.  1751,  p.  1882. 

of  motion  for  leave  to  issue  execu- 
tion for  possession  of  realty  after 
death  of  party  against  whom 
judgment  was  had,  F.  2165,  p. 
2125. 

of  motion  for  leave  to  issue  execu- 
tion after  lapse  of  five  years,  F. 
2168-2169,  p.  2128. 

of  motion  for  execution  against 
property  of  a  judgment  debtor 
having  died  after  judgment,  F. 
2172,  2173,  p.  2133. 

of  application  to  surrogate  for  ex- 
ecution on  judgment  against  ex- 
ecutor or  administrator  as  such, 
F.  2178,  2179,  p.  2140. 

of  motion  to  take  affidavit  off  the 
files  for  scandal  and  impertinence, 
F.  46,  p.  62. 

of  filing  a  paper,  p.  57. 

of  motion  for  final  order  on  original 
petition,  F.  196,  p.  327. 

of  claim  to  surplus  in  foreclosure, 
F.  1956,  p.  1999. 

of  application  for  judgment  on  de- 
fault in  foreclosure,  F.  1585,  p. 
1768. 

of  motion  (or  order  to  show  cause) 
to  have  reference  for  surplvs 
moneys,  F.  1958,  p.  2000. 
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of  motion  for  payment  out  of  sur- 
plus, F.  1962,  p.  2003. 

relating  to  future  proceedings,  p. 
344. 

to  guardian,  etc.,  where  the  appli- 
cation is  by  relative  or  friend,  1*'. 
345,  p.  595. 

to  guardian  where  the  application 
for  guardian  ad  litem  for  infant 
defendant  is  by  relative  or  friend, 
F.  485,  p.  839. 

of  motion  before  court  or  judge,  for 
injunction,  F.  535,  p.  916. 

the  same;  in  action  of  interpleader, 
F.  53G,  p.  917. 

of  motion  at  Appellate  Division  for 
injunction  to  restrain  State  ofS- 
cer  or  board,  or  employee  thereof, 
in  statutory  duty,  F.  537,  p.  917. 

of  injunction  order,  p.  980. 

of  motion  to  vacate  or  modify  in- 
junction, F.  666,  p.  990. 

of  motion  for  reference  or  writ   of 
inquiry     to      ascertain      damages 
caused   by   injunction,   F.    671,   p. 
995. 

to  sureties  for  the  same,  F.  673,  p. 
996. 

of  motion  for  injunction  and  ap- 
pointment of  receiver,  F.  676,  p. 
1028. 

of  motion  for  interpleader,  F.  1150, 
p.  1468. 

of  motion  to  settle  issues  for  trial 
by  jury,  F.  1731,  p.  1868. 

of  proposed  issues  where  order  for 
trial  by  jury  has  been  made  with- 
out stating  the  questions,  F.  1734, 
p.  1869. 

of  settlement  of  issues  and  amend- 
ments, F.  1736,  p.  1870. 

of  judgment  or  other  proceeding  to 
limit  time  to  move  to  be  relieved 
therefrom,  F.  2036,  p.  2040. 

of  entry  of  judgment  to  limit  time 
to  appeal,  F.  2037,  p.  2040. 

of  motion  (or  order  show  cause)  to 
cancel  judgment  after  discharge  of 
debtor,  F.  2065,  p.  2058. 
of    motion    for    judgment    on    com- 
plaint   and    answer,    which    raise 
only  a  question  of  law,  F.   1102, 
p.  1425. 
same;    for   relief    admitted   by    the 
answer  to  be  due,  F.  1103,  p.  1426 
same;    on   a   frivolous   pleading,   F. 
1108,  p.  1429.  ' 
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I      of  motion  for  leave  to  renew,  and 
of  renewed  motion,  if  allowed,  P. 
84,  p.  189. 

of  motion  by  joint  petitioner  for 
leave  to  sever,  F.  197,  p.  328. 

of  motion  for  leave  to  sue  for  defi- 
ciency after  foreclosure,  F.  313, 
p.  557. 

same;  on  judgment  in  same  court, 
P.  320,  p.  562. 

of  presentation  of  petition  for  leave 
to  sue  a  receiver  or  other  trustee, 
P.  339,  p.  585. 

of  motion  (general  form),  P.  47,  p. 
166;  P.  815,  p.   1171. 

what  motions  require,  p.  85. 

of  motion,  who  entitled  to,  p.  87. 

of  motion  disclosing  ground,  p.  113. 

to  municipal  corporations,  of  claim, 
see  contents,  p.  516. 

of  motion  for  new  trial,  on  case,  or 
affidavit,  or  both,  P.  1653,  p.  1815. 

of  motion  at  Appellate  Division  for 
new  trial  after  interlocutory  judg- 
ment, P.  1754,  p.  1884. 

of  acceptance  of  offer  of  judgment, 
P.  1305,  p.  1573. 

by  ofiScer,  etc.,  indemnified,  that  he 
is  sued,  given  to  entitle  him  to 
recover  on  the  indemnity,  F.  2215, 
p.  2170. 

of  an  order,  p.  243. 

of  >  motion  for  interlocutory  judg- 
ment in  partition  or  for  reference 
where  no  material  issue  is  raised, 
P.  1966,  p.  2006. 

of  filing  report  of  reference  in  par- 
tition, F.  1978,  p.  2012. 

of  hearing  after  report  in  partition 
as  to  rights  and  interests,  P. 
1979,  p.   2013. 

of  motion  to  confirm  report  of  ac- 
tual partition,  P.  1988,  p.  2017. 

of  motion  on  behalf  of  party  not 
appearing,  except  specially,  P.  48, 
p.  167. 

of  motion  on  behalf  of  one  not  a 
party  to  the  action,  F.  49,  p.  167. 

of  motion  on  the  part  of  plaintiff 
that  an  unnecessary  party  be 
struck  out,  P.  1114,  p.  1443. 

of  motion  on  the  party  of  plaintiff 
for  leave  to  change  a  co-plaintiff 
to  a  defendant,  F.  1115,  p.  1443. 

of  motion  on  the  part  of  plaintiff 
to  bring  in  a  new-born  infant, 
F.  1119,  p.  1446. 
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by  defendant  to  a  third  person  pri- 
marily liable,  requiring  him  to  de- 
fend, F.  1137,  p.  1459. 

of  motion  for  legatee  to  come  in, 
in  an  action  to  construe  a  will,  F. 
1205,  p.  1501. 

of  motion  for  leave  to  intervene,  F. 
1211,  p.  1506. 

of  motion  that  money  in  court  be 
paid  over,  F.  1317,  p.  1580. 

of  payment  into  court  in  lieu  of  un- 
dertaking for  costs,  F.  516,  p.  872. 

of  payment  into  court,  F.  1313,  p. 
1579. 

of  acceptance  of  payment  into  court, 
F.  1315,  p.  1579. 

of  pendency  of  action,  amending,  F. 
435,  p.  727. 

of  pendency  of  action  (statutory 
notice  of  lis  pendens),  F.  522,  p. 
893. 

of  Us  pendens,  p.  879. 

of  motion  on  petition;  p.  312. 

of  motion  on  a  petition  in  a  cause, 
used  instead  of  order  to  show 
cause,  F.  187,  p.  323. 

the  same;  a  shorter  form,  F.  188, 
p.  323. 

of  motion  to  change  place  of  trial, 
F.  1543,  p.  1728. 

indorsed  on  pleading  returned,  F. 
1038,  p.  1376. 

of  motion  to  enlarge  time  to  plead, 
F.  1032,  p.  1373. 

indorsed  on  answer  served  on  co- 
defendant  against  whom  it  asks 
relief,  F.  1036,  p.  1375. 

of  amended  pleading,  F.  1044,  p. 
1382. 

of  motion  for  leave  to  amend  a 
pleading,  F.  1046,  p.  1384. 

of  motion  to  compel  separate  state- 
ment of  causes  of  action,  F.  1085, 
p.  1410. 

of  motion  to  make  a  pleading  more 
definite  and  certain,  F.  1088,  p. 
1412. 

of  motion  to  strike  out  a  sham  an- 
swer or  defense,  F.  1092,  p.  1417. 

of  motion  to  striice  out  irrelevant, 
redundant,  or  scandalous  matter, 
F.  1094,  p.  1418. 

of  motion  to  jjompel  plaintiff  to 
elect  between  several  counts  set- 
ting forth  the  same  cause  of  ac- 
tion, F.  1097,  p.  1421. 

of  motion  to  compel  reply,  F.  1100, 
p.  1423. 
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of  motion  for  preference,  F.   1320, 

1322,  p.  1584,  1585. 
to    produce   document,    F.    1383,   p. 

1614. 
for  publication,  different  classes  of, 
p,  342. 

to  quit  for  non-payment  of  rent, 
before  ejectment,  P.  289,  p.  528. 

to  quit,  to  tenant  at  will  or  by 
sufferance,  F.  290,  p.  529. 

to  quit,  where  there  is  an  agreed 
tenancy  from  year  to  year,  or 
month  to  month,  F.  291,  p.  530. 

to  quit,  given  by  receiver,  F.  292, 
p.  532. 

of  motion  for  re-argument,  F.  153, 
p.  288. 

of  motion  for  receiver,  p.  1008-1112; 
F.  676,  etc.,  p.  1028. 

of  motion  for  receiver  of  assets  of 
corporation,  and  injunction  against 
officers  for  their  misconduct,  F. 
713,  p.  1073. 

by  receiver  to  creditors  and  debtors 
of  a  corporation,  announcing  ap- 
pointment, and  requiring  presen- 
tation of  claims,  etc.,  F.  746,  p. 
1109. 

of  motion  by  a  party  to  the  cause, 
for  instructions  to  the  receiver, 
F.  757,  p.  1117. 

of  receiver's  petition  for  directions 
as  to  sale  of  doubtful  assets,  F. 
766,  p.  1124. 

of  presentation  of  receiver's  account, 
F.  769,  p.  1127. 

of  motion  to  revoke  appointment  of 
receiver,  F.  777,  p.  1136. 

of  motion  to  remove  receiver,  F.  779, 
p.  1136. 

of  motion  to  discharge  receiver,  F. 
781,  p.  1137. 

of  motion  or  petition  to  discharge 
receiver  as  to  specific  property, 
F.  785,  p.  1140. 

to  debtor  under  receivership  to  ap- 
pear to  be  examined  before  re- 
feree, F.  734,  p.  1097. 

of  bringing  on  motion  after  refer- 
ence, F.  1355,  p.  1598. 

of  election  to  terminate  reference, 
F.  1354,  p.  1598;  F.  1843,  p.  1925. 

of  hearing  before  referee  on  special 
reference,  F.  1349,  p.  1595. 

of  motion  to  confirm  referee's  report 
on  special  reference,  F.  1358,  p. 
1601. 
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of  motion  to  set  aside  referee's  re- 
port, F.  1810,  p.  1909;  F.  1854, 
p.  1930. 

of  motion  for  further  findings  by 
referee,  F.   1855,  p.   1930. 

to  move  for  reference  to  try  cause, 
F.  1817,  p.  1916. 

to  terminate  reference  for  delay  to 
report,  F.  1843,  p.  1925. 

of  motion  for  reference  to  determine 
mode  of  carrying  into  effect  a 
judgment  for  specific  relief  (in 
this  case,  support),  F.  2060,  p. 
2054. 

endorsed  on  copy  for  service  of 
order  staying  proceedings  pending 
application  for  removal  of  cause, 
F.  1553,  p.  1740. 

of  removal  of  cause  from  State  to 
United  States  court,  F.  462,  p. 
807. 

of  motion  for  removal  of  cause  from 
State  to  United  States  court,  F. 
464,  p.  808. 

of  abandonment  of  part  of  claim  in 
replevin,  F.  801,  p.  1160. 

by  defendant  that  he  demands  judg- 
ment for  return  or  value  of  chat- 
tel replevied,  F.  802,  p.  1160. 

requiring  return  of  chattels  re- 
plevied, F.  804,  p.  1162. 

to  be  indorsed  on  affidavit  of  third 
claimant  in  replevin,  F.  808,  p. 
1165. 

by  sheriff  to  plaintiff  in  replevin,  of 
third  claimant,  F.  809,  p.   1165. 

to  sheriff  to  make  return  in  re- 
plevin, F.  811,  p.  1166. 

of  motion  to  set  aside  replevm 
(claim  and  delivery),  F.  803,  p. 
1161. 

with  paper  re-served  after  bemg  re- 
turned, F.  228,  p.  411. 

of  motion  to  re-settle  order,  specify- 
ing desired  corrections,  F.  139,  p. 

280. 

of  motion  to  resettle  order  to  con- 
form to  a  proposed  order,  F.  140, 
p.  281. 

of  motion  for  resettlement  gener- 
ally, F.  141,  p.  282. 

of  reason  for  return  indorsed  on 
paper  returned,  F.  227,  p.  411. 

of  sale  of  real  property  under  a 
judgment,  F.  2228,  p.  2186. 

of  motion  to  stay  sale,  F.  2231,  p. 
2189. 
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of  adjournment  or  countermand  of 
judicial  sale,  for  service,  F.  2233, 
p.  2189. 

of  hearing  of  exceptions  to  report 
of  referee  of  sale  under  judgment 
in  forclosure  partition,  etc.,  di- 
recting sale,  F.  2249,  p.  2199. 

of  motion  to  open  judicial  sale,  F. 
2252,  p.  2201. 

of  motion  to  obtain  security  for 
costs,  F.  512,  p.  868. 

of  settlement  of  order,  F.  133,  p. 
277. 

of  settlement  of  order  or  decree 
upon  determination  of  original  pe- 
tition, F.  208,  p.  335. 

to  sheriff  or  other  officer  to  return 
a  process  or  mandate,  F.  1274,  p. 
1553. 

of  motion  or  order  granting  sheriff 
extension  of  time  to  return  con- 
flicting executions,  etc.,  F.  2219, 
p.  2176. 

of  motion  for  a  special  jury,  F.  1619, 
p.  1792. 

of  striking  special  jury,  F.  1621,  p. 
1794. 

of  stay,  p.  420. 

of  stay  by  non-payment  of  costs  or 
other  money  awarded,  by  order, 
F.  236,  p.  429. 

of  motion  therefor,  F.  233-235,  p. 
427. 

of  motion  for  substitution  of  public 
ofincer's  successor,  F.  1133,  p.  1455. 

of  motion  to  be  substituted  for  a 
party  already  named  on  the  rec- 
ord, F.  1170,  p.  1479. 

of  motion  to  substitute  successor  in 
administration  or  trust,  to  con- 
tinue action  brought  by  his  pre- 
decessor, F.  1188,  p.  1487. 

of  motion  to  substitute  indemnitors 
as  defendants  in  place  of  sheriff, 
F.  1193,.  p.  1490. 

served  with  summons  when  com- 
plaint is  not  served,  in  action  for 
money  demanded  on  contract,  F. 
366,  p.  632. 

of  object  of  action  and  no  personal 
claim,  F.  368,  p.  633. 

to  be  subjoined  to  summons  as  pub- 
lished,, or  as  served  personally 
without  the  State,  F.  422,  p.  699. 

of  motion  for  order  amending  sum- 
mons, or  summons  and  complaint, 
F.  432,  p.  724. 

of  motion,  supplemental,  enlarging 
relief,  F.  50,  p.  168. 
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of  exception  to  sureties,  p.  468;  F. 

257,  p.  480. 
of  justification .  of  sureties,  p.  469; 

P.  258,  p.  481. 
of  exception  to  sureties  in  replevin, 

F.  799,  p.  1159. 
of    justification    of    sureties    in   re- 
plevin, F.  800,  p.  1159. 
of   motion   for   survey,   F.    1385,   p. 

1616. 
of  trial,  F.  1601,  p.  1781. 
same;  of  demurrer,  F.  1596,  p.  1775. 
same;  by  the  court,  F.  1740,  p.  1872. 
same;    before    ref eree, .  F.    1837,    p. 

1924. 
of    filing    of   bond    of    undertaking, 

p.  467;  F.  256,  p.  480;  F.  825,  p. 

1177. 
of   filing   of   bond    or    undertaking, 

518,  p.- 873. 
of  motion  to  vacate  order  made  on 

original  petition,  F.  214,  p.  340. 
of  motion   to   vacate   stay   of   pro- 
ceedings, F.  237,  p.  429. 
of  motion  to  vacate  proceedings  in 

violation  of  stay,  F.   238,  p.  430. 
of  execution  of  writ  of  inquiry,  F. 

1574,  p.  1759. 
NUNC  PRO  TUNC,  power  of  court  to 

amend,  p.  20. 
motion   to    enter   order,   F.    138,   p. 

280. 
order    directing    entry,    F.    136,    p. 

279;  F.  30,  p.  22. 
getting    leave     to    sue    after     suit 

brought,  F.  318,  p.  560. 
NUISANCE,     injunction     against,     F. 

565,  p.  935. 
direction  for  judgment,   after   jury 

trial,  F.  1783,  p.  1894. 
judgment  for  damages  and  for  in- 
junction, F.  1879,  1880,  p.  1946. 
NULLITY,  notice  of  election  to  treat 

univerified  pleading  as  a,  F.  1028, 

p.  1370. 
OATHS.     The  practice.     See  contents, 

p.  201. 
Forms.     See  list,  p.  201. 
to  merits  on  moving,  p.  115. 
to   reason  for  not   presenting  com- 
plaint, F.  532,  p.  916. 
denying    collusion;    to    annex   to    a 

bill  of  interpleader,  F.  533,  p.  916. 
of  appraisers  of  property  attached, 

F.  840,  p.  1208. 
same;  of  vessel,  F.  880,  p.  1233. 
of  jurors  on  claim  to  property  levied 

on,  F.  872,  p.  1229. 
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of    witness    on    claim    to    property 

levied  on,  F.  873,  p.  1230. 
of  referee  on  special  reference  other 
than  to   make   partition   and  ad- 
measure dower,  F.  1351,  p.  1596. 
of  witness  in  deposition,  F.  1472,  p. 

1679. 
of  interpreter,  F.   1473,  p.  1679. 
of  recei\er,  p.  1090. 
of  referee,  F.  1838,  p.  1924. 
same;    or    commissioner,    in   dower, 

F.  1934,  p.  1979. 
in  partition,  F.  1984,  p.  2015. 
OBJECTING  by  motion  or  by  plead- 
ing, p.  80. 
OBJECTIONS   to   receiver's   accounts, 
F.  774,  p.  1131. 
to  taxation  of  costs,  F.  1693,  p.  1850. 
malcing    of    preliminary,    to   be   re- 
cited, p.  138,  226,  260. 
OBSTRUCTING     streams,    injunction 

against,  F.  571,  p.  937. 
OBTAINING  AN  INJUNCTION.     See 
contents,  p.  898. 
Forms.     See  list,  p.  898-900. 
OFFER  to  refer  claim  against  execu- 
tor or  administrator,   p.    617;   F. 
357,  p.  618. 
of    judgment.    Forms,    see    list,    p. 

1569. 
to    liquidate    damages,    I'orms,    see 
p.  1576. 
OFFICE,   injunction  against  usurping 

and  taking  fees,  F.  634,  p.  962. 
OFFICER  may   obey   irregular  order, 
p.  421. 
naming  in  action  in  official  or  spe- 
cial capacity,  p.  624. 
amending   misnomer  or  misdescrip- 
tion, p.  718. 
injunction  against  acts   of,  F.  634, 

etc.,  p.  932. 
attacliment  of  property  for  convert- 
ing funds,  F.  828,  p.  1187. 
of  a  corporation  or  association,  order 
to  appear  and  be  examined  at  in- 
stance   of    attaching   creditor,   F. 
859,  etc.,  p.  1222,  etc. 
substitution  of  successor  as  party, 

F.  1134,  p.  1456. 
costs  when  sued  for  official  act,  F. 
1680,  1681,  p.  1837,  1838. 
OPEN  AND  CLOSE  on  motion,  right 

to,  p.  143. 
OPENING  or  vacating  judgment.    See 

list,  p.  2042. 
ORDER.     See  contents,  p.  206. 
— ,   in   general,   Forms,   see   list,  p. 
253. 
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to  show  cause  to  declare  action 
abated,  unless  the  representatives 
continue  it,  F.  1139,  p.  1460. 

same;  declaring  action  abated,  F. 
140,  p.  1461. 

to  sho.w  cause,  requiring  executors 
or  administrators  of  deceased  de- 
fendant to  show  cause  why  action 
should  not  continue  against  them, 
F.  1126,  p.  1450. 

continuing  action  after  death  of 
sole  party,  F.  1127,  p.  1451. 

on  behalf  of  plaintiff  continuing  ac- 
tion against  surviving  defendants 
on  the  death  of  one,  or  directing 
severance,  F.  1128,  p.  1451. 

to  show  cause  on  behalf  of  defend- 
ant, to  continue  action  in  name  of 
representatives  of  deceased  plain- 
tiff, F.  1142,  p.  1462. 

on  motion  by  representative  of  de- 
ceased that  action  be  continued 
by  the  plaintiff,  or  be  declared 
abated,  F.  1196,  p.  1492. 

that  one  action  abide  the  event  of 
another,  F.  1236,  p.  1523. 

for  adjournment  of  contested  mo- 
tion at  Special  Term  to  chambers, 
F.  73,  p.  184. 

for  adjournment  of  motion  for  fur- 
ther preparation,  etc.,  F.  74,  p. 
184. 

as  an  adjudication,  p.  419. 

to  amend  report  of  referee  by  can- 
celing and  interlineation,  F.  34,  p. 
23. 

amending  order  by  reciting  omitted 
A     paper,  F.  29,  p."  22. 
/lafter  trial,  granting  leave  to  amend 
/,     complaint     to     conform     to     the 
»'      proofs,  F.  1746,  p.  1874. 

ajnending  previous  affidavit  to  meet 
an  objection,  F.  81,  p.  187. 

amending  undertaking  at  instance 
of  party  giving  it,  or  of  sureties, 
F.  259,  p.  481. 

amending  summons,  or  summons 
and  complaint,  as  to  names,  etc., 
F.  433,  p.  72^ 

to  annex  by  amendment  an  omitted 
clause  in  order  of  reference  in 
foreclosure,  P.  34,  p.  23. 

that  amendment  be  deemed  to  have 
been  made,  F.  1176,  p.  1482. 

on  the  minutes  allowing  amendment 
r^       on    terms,    and    postponement    of 
trial,  F.  1627,  p.  1796. 
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same;  on  trial  by  the  court,  F. 
1744,  p.  1873. 

allowing  next  friend  to  sue  to  annul 
marriage,  F.  993,  p.  1331. 

for  restitution  after  appeal,  F.  2149, 
2150,  p.  2112. 

granting  leave  to  appeal  to  Court 
of  Appeals  in  action  originating 
in  inferior  court,  F.  2080,  p.  2068. 

of  Appellate  Division,  allowing  ap- 
peal, and  certifj'ing  questions,  F. 
2081,  p.  2069. 

of  Court  of  Appeals,  judge  allowing 
appeal,  F.  20S2,  p.  2070. 

granting  heir,  executor,  etc.,  of  de- 
ceased party  leave  to  appeal  or 
to  move  against  final  judgment 
for  error  in  fact,  F.  2084,  p.  2071. 

for  stay  on  giving  security  on  ap- 
peal, F.  2102,  p.  2081. 

allowing  new  notice  of  justification 
or  new  undertaking  on  appeal,  F. 
2098,  p.  2075. 

dismissing  appeal  or  vacating  stay, 
F.  2099,  p.  2080. 

to  show  cause  against  stay  pending 
appeal,  F.  2101,  p.  2081. 

for  stay  pending  appeal,  F.  2102,  p. 
2081. 

appointing  receiver  to  pay  taxe-^, 
etc.,  pending  appeal  after  judg- 
ment ailecting  title,  F.  2103,  p. 
2082. 

to  show  cause  why  judgment  lien 
should  not  be  suspended  on  ap- 
peal, F.  2106,  p.  2084. 

compelling  tlie  substitution  of  rep- 
resentative of  deceased  adverse 
party  on  appeal,  F.  2109,  p.  2087. 

substituting  personal  representative 
of  partv  dying  after  appeal,  F. 
2111,  p."2088. 

permitting  successor  in  interest  to 
intervene  on  appeal,  F.  2112,  p. 
2089. 

substituting  parties  on  appeal,  by 
consent,  F.  2114,  p.  2090. 

to  show  cause  why  judgment  or 
order  should  not  be  reversed,  etc., 
where  party  dies  after  appeal, 
and  no  substitution  has  been  had, 
F.  2J16,  p.  2091. 

dismissing  appeal,  F.  2122,  p.  2095. 

of  affirmance  on  appeal,  F.  2123- 
2128,  p.  2096,  etc. 

to  modify  judgment  or  order,  and 
aflSrm  as  modified,  F.  2129,  p. 
2099. 
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of  reversal  on  appeal,  on  errors  of 
law  only,  F.  2131,  p.  2100. 

the  same;  upon  the  facts,  or  upon 
the  law  and  facts,  F.  2132,  p.  2101. 

amending  Appellate  Division  order 
so  as  to  show  that  reversal  was 
on  question  of  fact,  F.  2139,  p. 
2104. 

for  judgment,  on  appeal  from  a 
judgment  and  from  an  order  for 
allowance,  F.  2140,  p.  2105. 

of  Appellate  Division  reversing  in- 
terlocutory judgment  on  demur- 
rer, F.  2143,  p.  2106. 

returning  remittitur  to  Court  of  Ap- 
peals, and  staying  action  on  un- 
dertaking, F.  2157,  p.  2116. 

for  stay  pending  motion  for  reargu- 
ment,  F.  2152,  2153,  p.  2113. 

to  show  cause  for  reargument,  with 
stay,  F.  2155,  p.  2115. 

for  reargument  of  appeal,  F.  2156, 
p.  2116. 

transferring  cause  on  appeal  to  an- 
other department,  F.  2158,  p. 
2117. 

for  judgment  on  remittitur,  F.  2162, 
p.  2120. 

(by  judge)  for  arrest  (for  all  cases 
except  replevin  and  ne  exeat),  F. 
945,  p.  1293. 

of  arrest  hj  the  court  (ne  exeat), 
F.  948,  p.  1297. 

of  arrest  in  replevin,  F.  952,  p.  1301. 

allowing  amendment  of  complaint 
by  adding  allegation  of  ground  of 
arrest,  F.  954,  p.  1302. 

to  show  cause  why  order  of  arrest 
should  not  be  vacated  or  bail  re- 
duced, or  security  increased,  F. 
956,  p.  1307. 

vacating  order  of  arrest,  F.  958,  p. 
1310. 

denying  motion  to  vacate  order  of 
arrest,  on  terms,  F.  959,  p.  1311. 

for  increase  of  security  on  part  of 
plaintiff  on  arrest,  F.  961,  p.  1312. 

to  show  cause  on  affidavit  to  move 
to  discharge  person  of  unsound 
mind,  or  infant  under  fourteen,  F. 
964,  p.  1314. 

discharging  from  arrest  privileged 
person,  infant,  idiot,  or  person  of 
unsound  mind,  F.  965,  p.  1314. 

to  show  cause  for  supersedeas  of 
arrest,  F.  980,  p.  1322. 

in  nature  of  writ  of  assistance,  F. 
2264,  p.  2209. 
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requiring  sheriff  to  make  return  to 
attachment,  F.  842,  p.  1208. 

reducing  amount  of  warrant,  F.  31, 
p.  22. 

permitting  plaintiff  to  examine  de- 
fendant's books  of  account  in 
sheriff's  hands,  F.  844,  p.  '1209. 

to  show  cause  on  _  affidavit  of  at- 
torney why  debtor  under  attach- 
ment should  not  exhibit  contents 
of  his  safe,  F.  847,  p.  1211. 

under  attachment  that  debtor  open 
safe  deposit  box,  F.  848,  p.  1212. 

to  appear  and  be  examined  as  to 
property  of  debtor  under  attach- 
ment, F.  858,  p.  1221. 

appointing  appraisers  of  domestic  or 
foreign  vessel  attached,  F.  878,  p. 
1232. 

releasing  domestic  vessel  attached, 
F.  882,  p.  1234. 

same;  foreign  vessel,  F.  884,  p.  1235. 

for  sale  of  foreign  vessel  attached 
where  plaintiff's  undertaking  has 
not  been  discharged,  nor  he  is  in- 
demnified, F.  887,  p.  1237. 

for  sale  of  property  that  is  perish- 
able or  expensive  to  keep,  F.  892, 
p.  1239. 

that  sheriff  pay  into  court  proceeds 
made  on  attachment,  F.  893,  p. 
1240. 

that  sheriff  pay  over  to  defendant 
or  his  assignee  surplus  proceeds 
of  attachment,  F.  894,  p.  1240. 

to  show  cause  on  original  papers, 
or  fresh  papers,  or  both,  why  at- 
tachment should  not  be  vacated 
or  modified,  or  security  increased, 
F.  897,  p.  1247.  See  also  F.  899, 
p.  1250. 

vacating  attachment,  F.  914,  p.  1257. 

discharging  attached  property  on  se- 
curity being  given,  F.  917,  p.  1260. 

discharging  attachment  as  to  part- 
nership fund,  F.  922,  p.  1264. 

cancelling  notice  of  pendency  of  ac- 
tion and  attachment  of  real  prop- 
erty, F.  924,  p.  1266. 

taxing  sheriff's  fees  on  attachment, 
F.  926,  p.  1266.      . 

that  attorney  disclose  his  client's 
address,  F.  1111,  p.  1431. 

staying  ejectment  till  attorney  pro- 
duces authority,  F.  1214,  p.  1509. 

of  substitution  of  attornev's,  F. 
1216,  p.  1510. 

condition  of  paying  displaced  at- 
torney, F.  1217,  p.  1511. 
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same;  preserving  lien,  F.  1218,  p. 
1511. 

condition  that  security  be  given, 
and  direction  for  reference,  F. 
1219,  p.  1512. 

direction  for  delivery  of  papers,  etc., 
F.  1220,  p.  1512. 

condition  to  stipulate  for  lien  of 
judgment,  F.  1222,  p.  1513. 

condition  for  stipulation  by  substi- 
tuted attorney,  F.  1223,  p.  1513. 

condition  where  no  agreement  is 
established,  F.  1224,  p.  1513. 

to  show  cause  against  setting  aside 
satisfaction  of  judgment,  and  leave 
to  prosecute  for  protection  of  at- 
torney's lien,  F.  1229,  p.  1516. 

on  motion  of  client,  referring  ques- 
tion between  attorney  and  client, 
F.  1230,  p.  1517. 

that  an  attorney  of  a  non-resident 
pay  costs  of  action,  F.  2269,  p. 
2213. 

reducing  amount  of  bail,  F.  960,  p. 
1312. 

increasing  amount  of  plaintiff's  se- 
curity, F.  961,  p.  1312. 

exonerating  bail  who  have  surren- 
dered, F.  985,  p.  1325. 

giving  bail  leave  to  surrender  after 
answer,  F.  987,  p.  1326. 

exonerating  bail  on  death  or  im- 
prisonment of  principal,  F.  991, 
p.  1328. 

to  furnish  a  bill  of  particulars  (gen- 
eral Form),  F.  1064,  p.  1399. 

(peremptory)  to  serve  bill  of  par- 
ticulars, after  default  under  prior 
order,  F.  1075,  p.  1404. 

for  further  account  or  further  bill 
of  particulars,  F.  1080,  p.  1407. 

precluding  evidence  at  the  trial  for 
failure  to  serve  bill  of  particulars, 
F.  1083,  p.  1408. 

striking  out  complaint  or  counter- 
claim for  not  obeying  order  for 
account  or  particulars,  F.  1084,  p. 

1409. 
requiring  bond  as  a  condition,  p.  2o. 
giving   preference   on   the   calendar, 

F.  1321,  1324,  p.  1585,  1586. 
to  show  cause  to  cancel  a  judgment 

after  discharge  of  debtor,  F.  206d, 

p.  2058. 
on  bankrupt's  or  insolvent's  motion 
to    cancel    judgment.    F.   2068,    p. 
2060;   F.  2069,  p.  2060. 
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cancelling  notice  of  pendency,  F. 
525,  p.  896. 

consolidating  actions,  F.  1235,  p. 
1522. 

summarily  convicting  and  commit- 
ting for  criminal  contempt  in  im- 
mediate view  and  presence,  P. 
1237,  p.  1525. 

convicting  for  contempt  in  disor- 
derly interruption,  etc.,  F.  1238- 
1240,  p.  1527. 

^y  ju'lge  or  referee,  returnable  be- 
fore himself  or  before  the  court, 
that  accused  show  cause  why  he 
should  not  be  punished  for  con- 
tempt, F.  1244,  p.  1532. 

convicting  of  contempt,  fining  for 
indemnity  of  injured  party,  and 
committing  until  paid,  F.  1247,  i. 
1534. 

convicting  for  contempt,  and  fining 
for  punishment,  and  for  costs  and 
expenses,  F.  1248,  p.  1536. 

of  reference  to  ascertain  measure  of 
fine  for  contempt  for  indemnity 
of  complaint,  F.  1249,  p.  1536. 

punishing  for  criminal  contempt,  F. 
1250,  p.  1537. 

convicting  of  contempt  for  refusal 
to  perform  an  act  still  in  offend- 
er's power  to  perform,  F.  1252,  p. 
1538. 

punishing,  but  giving  opportunity 
to  purge,  P.  1253,  p.  1539. 

for  attachment  for  contempt,  F. 
1255,  p.  1540. 

same;  in  disregarding  order  to  sub- 
mit to  examination  before  trial,  P. 
1258,  p.  1542. 

same;  to  bring  witness  before  sher- 
iff's jury,  F.  1262,  p.  1545. 

by  court,  or  judge,  or  referee,  that 
interrogatories  be  filed  in  proceed- 
ings for  contempt,  P.  1265,  p. 
1547. 

of  reference  as  to  contempt,  F. 
1269,  p.  1548. 

convicting  of  contempt  (after  at- 
tachment), and  directing  commit- 
ment, P.  1270,  p.  1549. 

to  show  cause  why  attorney  should 
not  pay  over  to  his  client  or  be 
punished  for  contempt,  F.  1272, 
p.  155. 

directing  attorney  to  pay  over 
money,  P.  1273,  p.  1553. 

for  summary  commitment  for  not 
paying  money  as  ordered,  F.  1277, 
p.  1555. 
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to  show  cause  (before  court)  why 
accused  should  not  be  punished 
for  contempt  in  not  paying  pur- 
suant to  order  or  judgment,  P. 
1279,  p.  1557. 

granting  leave  to  stockholder  or 
creditor  to  commence  action  for 
dissolution  of  corporation,  F.  720, 
p.  1084. 

enjoining  creditors  from  suing  cor- 
poration pending  action  for  se- 
questration or  dissolution,  etc.,  F. 
727,  p.  1085 

that  creditors  of  corporation  exhibit 
claims,  F.  746,  p.  1109. 

for  trial  to  prevent  summary  judg- 
ment against  corporation  in  ac- 
tion for  damages  for  non-payment 
of  note  or  other  evidence  of  debt, 
F.  1037,  p.  1376. 

granting  leave  to  proceed  against 
receiver  of  dissolved  corporation, 
F.  1136,  p.  1458. 

to  show  cause  why  costs  should  not 
be  set  off  against  each  other,  F. 
1301,  p.  1603. 

setting  off  costs  against  each  other, 
F.  1362,  p.  1604. 

staying  proceedings  until  costs  of 
former  cause  are  paid,  F.  1365,  p. 
1007. 

to  show  cause  for  costs  or  allow- 
ances, F.  1682,  p.  1838. 

for  allowance  in  addition  to  costs, 
F.  1685,  p.  1840. 

allowing  costs  in  judgment  against 
executor  or  administrator  to  be 
paid  out  of  the  estate,  F.  1680, 
p.  1841. 

same;  to  be  charged  upon  him  per- 
sonally, F.  1687,  p.  1841. 

on  motion  for  retaxation,  F.  1696,  p. 
1851. 

that  a  third  person  pay  the  costs  of 
an   action,  F.  2268,  p.  2212. 

by  the  court  for  judgment  on  de- 
fault, F.  1569,  p.  1756. 

of  reference  to  take  proofs  before 
personal  judgment  on  default  af- 
ter service  by  publication,  F.  1580, 
p.  1763. 

for  judgment  on  default  where  sum- 
mons was  served  by  publication, 
F.  1582,  p.  1764. 

to  show  cause  against  taking  judg- 
ment on  failure  to  reply  or  demur 
to  answer,  F.  1593,  p.  IYTS. 

for  judgment  for  want  of  reply  or 
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demurrer  to  counterclaim,  P.  1594, 
p.  1774. 

that  clerk  deliver  a  conveyance,  etc., 
deposited  in  court,  F.  2265,  p.  2209. 

to  take  deposition  for  use  on  a  mo- 
tion, F.  57,  p.  177. 

to  take  depositions  without  the 
State.    See  list,  p.  1658. 

to  show  cause  against  issue  of  com- 
mission to  take  deposition  with- 
out the  State,  F.  1437,  p.  1664. 

for  commission  to  take  deposition 
without  State,  F.  1438-1446,  p. 
1665. 

to  show  cause  why  witness  in  depo- 
sition should  not  be  cross-exam- 
ined orally,  F.  1447,  p.   1668. 

—  order  absolute  thereon,  F.  1448,  p. 
1668. 

to  show  cause  against  suppressing 
deposition,  F.   1483-1494,  p.   1685. 

—  order  absolute  thereon,  F.  1495,  p. 
1688. 

to  show  cause  against  issue  of  open 
commission  or  order  to  take  depo- 
sition, F.  1497,  p.  1690. 

for  open  commission  to  take  depo- 
sition, F.  1498,  p.  1691. 

to  take  deposition  of  witness  to  be 
produced  without  the  State,  be- 
fore a  person  agreed  on,  a  judge, 
etc.,  F.  1500,  p.  1692. 

to  take  deposition  of  a  witness  con- 
ditionally {de  bene  esse),  F.  1507, 
p.  1698. 

to  show  cause,  direction  in  modify- 
ing the  time  of  return,  F.  152,  p. 
287. 

of  discontinuance  on  consent,  F. 
1281,  p.  1559. 

before  defendant's  appearance,  p. 
730. 

discontinuing  action  on  motion  (gen- 
Form),  F.  1283,  p.  1560. 

to  show  cause  against  granting 
leave  to  discontinue,  F.  1282,  p. 
1.5.50. 

to  make  discovery  of  documents  or 
show  cause,  F.  1388,  p.  1626. 

absolute  for  discovery  and,  inspec- 
tion (short  Form),  F.  1390,  p. 
1028. 

to  show  cause  why  action  should 
not  be  dismissed,  F.  1294,  p.  1565. 

dismissing  action  without  trial,  F. 
1295,  p.  1565. 

absolute  dismissing  action  after  con- 
ditional dismissal,  F.  1296,  p.  1566. 
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dismissing  action  for  redemption,  P. 
2022,  p.  2033. 

directing  reference  as  to  counsel  fees 
or  alimony,  or  both,  etc.,  in  di- 
vorce, F.  998,  p.  1336. 

to  show  cause  for  alimony,  etc.,  F. 
997,  p.  1336. 

to  pay  alimony  and  counsel  fee,  Y. 
999,  p.  1336. 

for  sequestration  and  receiver  in  di- 
vorce proceedings,  F.  1004,  p.  1339. 

to  show  cause  why  husband  should 
not  be  attached  for  contempt  on 
not  paying  alimony,  etc.,  F.  1006, 
p.  1340. 

adjudging  husband  in  contempt  for 
failure  to  "pay  alimony,  F.  1007,  p. 
1341. 

of  arrest  in  divorce  or  separation, 
F.  1008,  p.   1342. 

to  show  cause  in  divorce  why  plain- 
tiff should  not  have  custody  of 
children,  and  meanwhile  forbid- 
ding their  removal,  and  allowing 
plaintifif  to  see  them,  F.  1010,  p. 
1343. 

in  divorce  confiding-  the  custody  of 
children  to  mother,  F.  1011,  p. 
1344. 

of  reference  to  try  issues  in  divorce, 
F.  1901,  p.  1959. 

for  jury  trial  of  issues  in  flivorce, 
where  previous  motion  therefor 
had  been  denied,  F.  1902,  p.  1960. 

to  show  cause  against  confirming  re- 
port of  referee  and  for  judgment 
of  divorce,  F.  1905,  p.  1962. 

for  judgment  of  divorce  on  report 
of  referee,  F.  1906,  p.  1962. 

granting  leave  to  defendant  to  ap- 
ply for  modification  of  final,  judg- 
ment, F.  1926,  p.  1973. 

allowing  defendant  in  divorce  leave 
to  marry  again,  F.  1929,  p.  1975. 

vacating  judgment  of  divorce,  and 
allowing  defendant  to  defend,  F. 
2057,  p.  2051. 

of  reference  before  interlocutory 
judgment  for  dower,  F.  1931,  p. 
1977. 

for  interlocutory  judgment  (after 
hearing  by  the  court)  to  admeas- 
ure dower,  F.  1932,  p.  1978. 

to  show  cause  to  confirm  report  ad- 
measuring dower,  F.  1936,  p.  1981. 

—  order  thereon,  F.  1937,  p.  1981. 

to  show  cause  for  leave  to  pay 
widow  a  gross  sum,  F.  1940,  p. 
1983. 
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for  final  judgment  upon  sale  to  pay 
dower,  F.  1942,  p.  1985. 

that  plaintiff  elect  between  arrest 
and  attachment,   F.   826,  p.   1177. 

that  plaintiff  elect  between  several 
actions,  F.  1298,  p.  1568. 

clause  in,  directing  its  entry  in  an- 
other county,  or  nunc  pro  tunc, 
or  both,  F.  136,  p.  279. 

{ex  parte)  for  examination  of  a 
party  or  witness  in  an  expected 
action,  F.  294,  p.  535. 

vacating  order  for  examination,  F. 
297,  p.  538. 

that  party,  or  officer  of  corporation- 
party,  submit  to  examination  be- 
fore trial,  F.  1409,  p.  1642. 

that  exceptions  be  heard  at  Appel- 
late Division,  F.  1655,  p.  1817. 

for  time  to  prepare  a  case  or  ex- 
ceptions, with  stay,  F.  1060,  p. 
1821. 

opening  default  in  serving  case,  F. 
1661,  p.  1822. 

settling  case  (oi*  exceptions)  and 
directing  ^  it  to  be  filed,  F.  1667, 
p.  1830. 

giving  leave  to  file  and  serve  excep- 
tions, and  make  case,  nunc  pro 
tunc,  F.  1753,  p.  1883. 

granting  leave  to  issue  execution 
for  possession  of  realty  after 
death  of  party  against  whom 
judgment  was  had,  F.  2166,  p. 
2125. 

granting  leave  to  issue  execution  af- 
ter lapse  of  five  years,  F.  2170,  p. 
2129. 

directing  execution  against  property 
of  a  judgment-debtor,  having  died 
after  judgment,  F.  2174,  p.  2134. 

of  surrogate  allowing  execution 
against  executor  or  administrator 
as  such,  F.  2182,  p.  2143. 

staying  sheriff  from  removing  prop- 
erty or  releasing  levy,  F.  2216,  p. 
2171. 

granting  sheriff  extension  of  time 
to  return  conflicting  executions, 
etc.,  F.  2218,  p.  2175. 

vacating  body  execution  on  condi- 
tion of  stipulation  not  to  sue,  or 
in  default  thereof,  execution  to 
stand  amended  nunc  pro  tunc,  F. 
2225,  p.  2182. 

discharging  from  execution  a  debtor 
who  has  been  discharged  from  his 
debts,  F.  2227,  p.  2185. 
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of  surrogate  that  executor  or  ad- 
ministrator render  an  intermedi- 
ate account  (under  N.  Y.  Code 
Civ.  Pro.,  §  2273,  subd.  1  and  2), 
F.  2181,  p.  2142. 

extending  time  for  service,  F.  226, 
p.  410. 

same:  of  complaint,  F..1030,  p.  1371. 

to  show  cause  to  enlarge  time  to 
plead,  F.  1032,  p.  1373. 

extending  time  to  plead,  etc.,  F. 
1033,  p.  1374. 

of  reference  to  take  proof  or  amount 
due  in  foreclosure,  F.  1586,  p.  1769. 

to  show  cause  to  have  reference  for 
surplus   money,  F.   1958,   p.  2000. 

of    reference    of    claims    to    surplus 

moneys,  F.  1960,  p.  2001. 
(final)    as   to  surplus,   F.    1963,   p. 
2003. 

"  until  further  order  of  the  court," 
meaning  of,  p.  419. 

on  petition  for  further  directions 
after  judgment,  F.  2059,  p.  2053. 

appointing  guardian  ad  litem  for 
infant  plaintiif,  F.  343,  p.  592. 

same;  defendant,  F.  486,  p.  839. 

appointing  guardian  ad  litem  for 
defendant,  unless  the  defendant 
applies  within  a  limited  time,  F. 
490,  p.  844. 

absolute,  appointing  guardian  ad 
litem  for  infant  defendant,  F.  492, 
p.  845. 

confirming  service  on  infant  defend- 
ant, and  reappointing  a  guardian 
ad  litem,  nunc  pro  tunc,  F.  495, 
p.  848. 

that  irregular  Judgment  against  in- 
fant defendant  stand  confirmed, 
F.  496,  p.  849. 

of  injunction.    See  list,  p.  898. 

to  show  cause  why  injunction 
should  not  be  continued,  F.  538, 
p.  918. 

denying  motion  to  continue  injunc- 
tion, and  vacating  temporary  or- 
der, F.  550,  p.  930. 

denying  motion  for  injunction  with- 
out prejudice,  F.  554,  p.  932. 

dissolving  injunction,  p.   983. 

vacating  ex  parte  an  injunction 
granted  ew  parte,  F.  664,  p.  989. 

to  show  cause  why  injunction 
should  not  be  vacated  or  modified, 
F.  665,  p.  989. 
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granting  or  denying  motion  (on  no- 
tice or  motion  to  show  cause)  to 
vacate  or  modify  injunction),  F. 
667-669,  p.  991. 
of  reference,  or  for  writ  of  inquiry 
to  ascertain  damages  caused  by 
injunction,  F.  672,  p.  995. 

to  show  cause  why  receiver  should 
not  be  appointed,  with  injunction 
(general  Form),  F.  677,  p.  1028. 

to  show  cause  for  interpleader,  F. 
1150,  p.   1468. 

of  interpleader  (short  Form)  al- 
lowing  answer,   F.    1151,   p.   1469. 

another  Form,  discharging  defend- 
ant without  determining  the  mode 
of  interpleading,  F.  1152,  p.  1470. 

another  Form,  in  foreclosure,  F. 
1153      p.  1470. 

of  interpleader,  on  delivery  of  spe- 
cific property  and  appointing  re- 
ceiver, F.  1154,  p.  1471. 

to  show  cause  why  plaintifi's  in  two 
causes  should  not  interplead,  F. 
1157,  p.   1473. 

to  show  cause  against  settling  is- 
sues for  trial  by  jury,  F.  1731,  p. 
1868. 

refusing  to  strike  from  calendar,  but 
directing  that  issues  be  settled  for 
trial  by  jury,  F.  1733,  p.  1869. 

settling  issues  and  directing  their 
trial  by  jury,  F.  1737,  p.  1870. 

of  reference  to  settle  issues,  F.  1739, 
p.  1871. 

that  certain  issues  be  tried  before 
others,  F.  1742,  p.  1873. 

setting  aside  issues  already  tried, 
and  directing  a  new  settlement  by 
a  referee,  F.  1787,  p.  1897. 

of  a  judge  transferring  a  motion  to 
another  judge,  F.  70,  p.  183. 

to  show  cause  (by  court)  why 
judge's  order  should  not  be  modi- 
fied,  F.  168,  p.  295.  I 

for  judgment  for  sum  admitted  by 
the  answer  to  be  due,  F.  1103,  p. 
1425. 

for  judgment  by  the  court,  on  ad- 
mitted cause  of  action,  less  ad- 
mitted counterclaim,  F.  1107,  p. 
1425. 

for  judgment  on  a  frivolous  plead- 
ing, F.  1109,  p.  1430.    ,     ' 

with  leave  to  amend,  F.  1110,  p. 
1430. 

for  judgment  for  special  relief,  F. 
1571-1573,  p.  1757,  etc. 
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for  final  judgment  on  demurrer,  F. 
1601,  p.   1780. 

for  judgment  after  verdict  and  res- 
ervation for  further  consideration, 
F.  1674,  p.  1835. 

compelling  entry  of  judgment,  F. 
1675,  p.  1835. 

for  judgment  on  motion,  on  trial  by 
the  court,  aided  by  verdict  deter- 
mining all  the  issues,  F.  1782,  p. 
1893. 

to  show  cause  for  order  amending 
judgment  or  correeting  record,  F. 
2024,  p.  2035. 

amending  judgment,  F.  2025-2033, 
p.  2035,  etc. 

vacating  judgment  and  resettling 
findings,  F.  2035,  p.  2039. 

setting  aside  judgment  at  the  in- 
stance of  a  subsequent  iona  fide 
purchaser  or  mortgagee,  F.  2058, 
p.  2051. 

setting  off  judgments,  F.  2064,  p. 
2057. 

on  bankrupt's  or  insolvent's  motion 
for  perpetual  stay  on  judgment, 
F.  2069,  p.  2060. 

the  same;  for  cancellation  of  judg- 
ment, F.  2068,  p.  2060. 

to  show  cause  on  complaint  in  judg- 
raent#  creditor's  action  to  seques- 
trate corporate  property,  F.  718, 
719,  p.  1078. 

for  a  special  or  struck  jury,  F.  1620, 
p.  1793. 

at  a  Special  Term  transferring  cause 
to  be  tried  before  a  jury,  F.  1607, 
p.  1786. 

on  consent  for  the  trial  of  issues  by 
a  jury,  F.  1624,  p.  1794. 

to  show  cause  why  party  should  not 
have   leave   to   submit   additional 

>  affidavit,  and  thereupon  have  re- 

»  argument,  F.  157,  p.  290. 

giving  plaintiff  in  attachment  leave 
to  sue  in  name  of  sheriff  and  him- 
self, F.   302,  p.  545. 

of  surrogate  for  action  on  bond  of 
executor,  administrator,  etc.,  F. 
311,  p.  555. 

that  bond  or  undertaking  be  deliv- 
ered up  to  be  sued,  F.  305,  p.  548. 

granting  leave  to  sue  on  official 
bond,  F.  307,  p.  551. 

to  show  cause  why  leave  should  not 
be  granted  to  sue  for  deficiency, 
F.  315,  p.  558. 

order  thereon,  F.  316,  p.  559. 
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to  show  cause  why  leave  for  defi- 
ciency in  foreclosure  should  not 
be  granted  after  suit  brought 
without  it,  F.  317,  p.  559. 

order  thereon,  F.  318,  p.  560. 

to  show  cause  on  petition  for  leave 
to  sue  on  judgment  in  another 
court,   F.   322,  p.    564. 

granting  leave  to  sue  on  a  judgment, 
F.  323,  p.  565. 

giving  leave  to  sue  a  lunatic,  etc., 
F.  325,  p.  568. 

of  surrogate  giving  infant  leave  to 
bring  partition,  F.  327,   p.   571. 

giving  leave  to  prosecute  as  a  poor 
person,  F.  331,  p.  577. 

denying  leave  to  prosecute  as  a 
poor  person,  F.  332,  p.  577. 

giving  receiver  or  other  trustee 
leave  to  sue,  F.  336,  p.  582. 

releasing  property  from  judgment 
lien,  F.  2107,  p.  2085. 

to  show  cause  against  motion  on  the 
minutes  for  a  new  trial,  F.  1643, 
p.  1805. 

order  thereon,  F.  1645,  p.  1807. 

granting  motion  (other  than  upon 
the  minutes)  for  new  trial,  F. 
1654,  p.  1816. 

granting  new  trial  unless  the  oppos- 
ing party  will  consent  to  reduce 
his  verdict,  F.  1646,  p.  1808. 

denying  motion  for  a  new  trial,  F. 
1642,  p.  1805. 

on  exceptions  heard  at  Appellate 
Division  granting  new  trial,  F. 
1657,  p.  1819. 

for  new  trial  in  ejectment,  F.  1944, 
1987. 

directing  entry  nunc  pro  tunc,  F.  30, 
p.  22. 

to  show  cause  why  previous  order 
opening  default  should  not  be  de- 
clared to  have  been  waived,  P. 
130,  p.  275. 

to  show  cause  to  move  to  open  de- 
fault, inquest  or  dismissal,  F. 
2043,  p.  2046. 

granting  or  denying  motion  to  open 
default,  inquest,  dismissal,  etc.,  F. 
2044-2056,  p.  2047,  etc. 

granting  plaintiff  leave  to  add  for- 
mal parties  (and  to  amend),  F. 
1117,  p.  1445. 

that  an  unnecessary  party  be  struck 
out,  F.  1114,  p.  1443. 

for  leave  to  change  a  co-plaintiff  to 
a  defendant,  F.  1115,  p.  1443. 
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to  bring  in  a  new-born  infant,  F. 
1119,  p.  1446. 

for  leave  to  serve  a,  supplemental 
complaint,  bringing  in  as  an  addi- 
tional defendant  a  third  person 
who  has  assumed  defendant's  ob- 
ligations, F.  1130,  p.  1453. 

allowing  judgment  creditor  to  come 
in  as  co-plaintiff  in  creditor's  ac- 
tion, F.  1200,  p.  1498. 

allowing  bondholders  to  intervene 
as  co-plaintiffs  in  trustee's  action 
for  foreclosure,  F.  1201,  p.  1498. 

allowing  plaintiff  in  attachment  suit 
to  join  in  sheriff's  action  on  as- 
sets, F.  1202,  p.  1499. 

to  show  cause  why  legatee  should 
not  come  in  in  an  action  to  con- 
strue a  will,  F.  1205,  p.  1501. 

—  order  thereon,  F.  1206,  p.  1502. 

to  show  cause  why  creditor  should 
not  be  allowed  to  come  in  after 
expiration  of  time  limited  in  ac- 
tion for  dissolution  of  corpora- 
tion or  creditor's  action,  F.  1207, 
p.  1502. 

to  show  cause  on  asking  ^eave  to 
intervene,  F.  1211,  p.  ,1506. 

giving  leave  to  intervene  (general 
form),  F.  1212,  p.  1506. 

of  reference  preliminary  to  judg- 
ment for  partition,  or  sale,  F. 
1967-1974,  p.  2006. 

confirming  report  of  partition,  F. 
1989,  p.  2018. 

in  partition  to  make  creditors  par- 
ties, so  as  to  proceed  to  sale,  F. 
1997,  p.  2021. 

confirming  report  of  distribution  in 
partition,  F.  2019,  p.  2031. 

for  payment  of  admitted  claims,  on 
security  being  given  for  counter- 
claim, F.  790,  p.  1144. 

to  show  cause  why  sum  admitted 
by  answer  should  not  be  paid,  F. 
1309,  p.  1575. 

allowing  money  to  be  paid  into 
court,  F.  1312,  p.  1578. 

to  show  cause  why  money  in  court 
should  not  be  paid  over,  F.  1317, 
p.  1580. 

for  payment  of  money  out  of  fund 
in  court,  F.   1318,  p.  1581. 

that  a  party  deliver  or  pay  into 
court  money  or  property  admitted 
to  be  due  (or  for  judgment  on 
the  admission),  p.  1142. 

to  show  cause  on  original  petition, 
p.   315;   F.   195,   p.   ,327. 
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—  order  thereon,  p.  318. 

to  show  cause  on  a  petition  in  an 
action,  F.  186,  p.  322. 

allowing  joint  petitioners  to  sever, 
F.  198,  p.  328. 

referring  original  petition,  F.  207,  p. 
334. 

final,  or  decree  on  original  petition, 
F.  212,  p.  337. 

to  show  cause  why  place  of  trial 
should  not  be  changed,  with  stay 
meanwhile,  F.  1546,  p.  1733. 

changing  place  of  trial,  F.  1548,  p. 
1735. 

that  cause  in  inferior  local  court  of 
record  be  tried  at  circuit  in  an- 
other county,  F.  1549,  p.  1736. 

that  pleadings,  etc.,  be  filed  or 
deemed  aTaandoned,  F.  1041,  p. 
1377. 

striking  out  amended  pleading,  F. 
1045,  p.  1383. 

granting  leave  to  amend  a  pleading, 
F.  1047,  p.  1385. 

striking  out  amended  pleading  as 
unauthorized,  F.  1048,  p.  1386. 

granting  leave  to  serve  a  supple- 
mental pleading,  F.  1055,  p.  1392. 

to  show  cause  why  a  party  should 

not  have  leave  to  serve  a  supple- 

,       mental  pleading,  F.  1054,  p.  1392. 

requiring  the  plaintiff  to  separately 
state  and  number  his  causes  of 
action,  F.  1087,  p.  1411. 

that  pleading  be  made  more  definite 
and  certain,  F.  1089,  p.  1413. 

striking  out  pleading  for  refusal  to 
obey  an  order  of  court,  F.  1090, 
p.  1415. 

striking  out  sham  answer  or  de- 
fense, F.   1093,  p.  1418. 

striking  out  irrelevant,  redundant, 
or  scandalous  matter  from  a 
pleading,  P.  1095,  p.  1420. 

striking  out  scandalous  and  imper- 
tinent matter,  F.  169,  170,  p.  296, 
297;  and  see  p.  62. 

requiring  election  between  several 
counts  setting  forth  the  same 
cause  of  action,  F.  1098,  p.  1422. 

compelling  a  reply,  F.  1101,  p.  1424. 

giving  leave  to  sue  as  a  poor  person, 
F.  331,  p.  577. 

same ;  denying  leave,  F.  332,  p.  577. 

vacating  leave  to  sue  as  poor  per^ 
son,  F.  501,  p.  853. 

postponing  trial,  F.  1617,  p.  1791. 

discharging  from  arrest  in  -violation 
of  privilege,  F.  1518,  p.  1708. 
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that  corporation  party  under  exam- 
ination produce  books  to  refresh, 
r.  1411,  p.  1044. 

to  produce  documents  at  a  trial,  F. 
1514,  p.    1704. 

that  alternative  writ  of  prohibition 
issue,  F.  479,  p.  829. 

to  publish  summons  or  notice,  p. 
358,  n. 

to  show  cause  why  motion  should 
not  be  reargued,  and  why  reargu- 
ment  should  not  immediately  pro- 
ceed, with  stay  meanwhile,  F.  154, 
p.   288. 

to  show  cause  why  motion  should 
not  be  reargued,  or  party  have 
leave  to  renew,  with  stay  mean- 
while, F.  158,  p.  291. 

to  show  cause  why  there  should  not 
be  a  reargument  or  renewal,  or  a 
stay  pending  appeal,  F.  159,  p. 
291. 

appointing  receiver  (general  form), 
F.  679,  p.  1029. 

of  reference  to  appoint  receiver 
(general  form),  F.  680,  p.   1030. 

same;   to  nominate,  F.  682,  p.  1032. 

confirming  referee's  report,  and  ap- 
pointing   receiver    accordingly,    F. 

686,  p.  1034. 

{ex  parte)  appointing  temporary  re- 
ceiver of  property  of  absentee  who 
cannot   be    personally    served,    F. 

687,  p.  1034. 

appointing  receiver  after  report, 
findings,  or  verdict,  on  a  trial  of 
the  issues,  F.  688,  p.  1035. 

appointing  receivers  after  appoint- 
ment in  another  jurisdiction  of  a 
receiver  claiming  adversely,  F.  688, 
690,  p.  1036. 

for  receiver  of  specific  personal  prop- 
erty, F.  691,  p.  1037. 

of  reference  to  appoint  a  receiver 
in  a  creditor's  suit,  F.  692,  p.  1038. 

appointing  receiver  in  a  creditors 
action,  with  usual  injunction,  F. 
693,  p.  1040. 

appointing  receiver  without  preju- 
dice to  the  rights  of  prior  lienors, 
and  with  optional  leave  to  keep 
down  charges,  F.  694,  p.  1043. 

appointing  receiver  of  decedent's  es- 
tate, P.  695,  696,  p.  1043,  1045. 

of  reference  to  appoint  receiver  of 
an  estate,  in  case  of  executors  or 
administrators,  F.  697,  p.   1048. 
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appointing  receiver  of  rents  and 
profits  in  foreclosure  or  other  ac- 
tion affecting  real  property,  with 
injunction  against  defendant,  F. 
700,  p.  1052. 

another  form,  corporation  mortgage, 
F.  701,  p.   1056. 

same;  railroad  foreclosure,  F.  702, 
p.  1057. 

appointing  receiver  of  partnership 
assets  (short  form),  by  consent, 
F.  704,  1061. 

a  fuller  form,  with  special  powers 
and  saving  clause  as  to  consent, 
F.  70s,  p.  1063. 

appointing  a  partner  receiver,  with 
a  reference  to  appoint  some  other 
person  if  he  fail  to  qualify,  F. 
706,  p.  1064. 

appointing  partner  receiver  —  refer- 
ring it  to  a  referee  to  appoint  and 
superintend  assignment,  F.  707,  p. 
1065. 

the  same;  made  pending  a  reference 
for  an  accounting,  F.  708,  p.  1066. 

appointing,  as  receiver  of  partner- 
ship, their  assignee  for  benefit  of 
creditors,  with  full  directions,  F. 
709,  p.  1067. 

authorizing  partner  to  continue 
Ijusiness  after  assignment,  F.  710, 
p.  1070. 

appointing  managing  receiver  of  a 
joint  business,  F.  711,  p.  1071. 

appointing  manager  of  a  mine,  F, 
712,  p.  1072. 

to  show  cause  why  a  receiver  should 
not  be  appointed  at  suit  of  the 
people  or  a  stockholder,  ofiicer,  or 
creditor,  for  misconduct  of  direct- 
ors, etc.,  714,  p.  1074. 

granting  injunction  against  corpora- 
tion, and  appointing  receiver  of 
property  because  of  misconduct 
of  officers  (with  suspension),  F. 
715,  p.  1074. 

appointing  receiver  in  judgment- 
creditor's  action  to  sequestrate, 
etc.  (short  form),  F.  721,  p.  1079. 

in  people's  action,  granting  injunc- 
tion against  insolvent  corporation, 
and  appointing  receiver  of  all  its 
property,  F.  723,  724,  p.  1081. 

appointing  ancillary  receiver  of  for- 
eign corporation,  F.   728,  p.   1086. 

appointing  temporary  receiver  in 
voluntary  dissolution,  F.  729,  p. 
1087. 
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cancelling  receiver's  bond,  F.  732,  p. 

1093. 
of    reference    to    effect   transfer    of 

property    to   receiver,    F.   733,   p. 

1096. 
by    referee    that    defendant    deliver 

and  con-,ev  to  receiver,  F.  736,  p. 

1097. 
forbidding  any  interference  by  suit 

against    receiver,    etc.,    except    to 

enforce  pre-existing  liens,  F.  745, 

p.  1106. 
that  creditor's  exhibit  claims  to  re- 
ceiver, F.  747,  p.  1110. 
to  show  cause  why  receiver  should 

not  sell  as  an  entirety,  F.  749,  p. 

nil. 

giving  receiver  leave  to  sell,  F.  750, 
p.  1112. 

confirming  receiver's  sale,  F.  751,  p. 
1113. 

that  purchaser  from  receiver  com- 
plete his  purchase,  F.  753,  p.  lllo 

sanctioning  receiver's  employment 
of  counsel,  F.  755,  p.  1116. 

granting  leave  to  continue  weekly 
payroll,  F.  760,  p.  1120. 

permitting  receiver  to  withdraw  sum 
for  future  disbursement,  F  761, 
p  1121 

to  show  cause  why  receiver  should 
not  pay  or  deliver,  etc.,  with  stay 
meanwhile,  F.  764,  p.  1122. 

on  petition  or  motion  that  receiver 
pay,  deliver,  sell,  etc.,  F.  765,  p. 
1123. 

that  receiver  in  foreclosure  pay  over 
surplus  to  himself  as  mortgagee, 
F.  767,  p.  1125. 

of  reference  to  pass  receiver's  ac- 
count, F.  772,  p.  1130. 

confirming  referee's  report  passing 
receiver's  account,  and  directing 
distribution,  etc.,  F.  776,  p.  1133. 

for  appointment  of  a  different  re- 
ceiver, F.  778,  p.  113.6. 

removing  receiver*  and  appointing 
substitute,  F.  780,  p.   1137. 

same;  with  consent,  F.  782,  p.  1138. 

to  show  cause  why  receiver  should 
not  be  discharged,  F.  783,  p.  1139. 

—  order  thereon,  F.  784,  p.  1139. 

that  receiver  pay  over  to  his  succes- 
sor, F.  786,  p.  1141. 

of  reference  of  claim  against  dece- 
dent, F.  359,  p.  619. 

referring  a  question,  not  arising  on 
the  pleadings,  to  hear  and  report, 
F.  1326,  p.  1S89. 
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referring  a  motion,  or  a  question 
thereon,  F.  1327,  p.  1590. 

special  directions  tnereon,  F.  1328- 
1348,  p.  1591,  etc. 

on  motion  to  confirm  report  on  spe- 
cial reference,  F.  1359,  p.  1601. 

sustaining  exceptions  to  referee's  re- 
port on  special  reference,  F.  1360, 
p.  1602. 

of  reference  to  determine,  or  to  re- 
port on  specific  questions  pending 
trial,  F.  1788-1791,  p.  1898. 

of  reference  to  take  and  state  an 
account  before  judgment,  F.  1792, 
etc.,  p.  1900,  etc. 

adjourning  motion  for  judgment, 
and  directing  reference  to  settle 
form  of  judgment  and  fix  allow- 
ances, F.  1811,  p.   1909. 

to  show  cause  against  referring 
cause  for  trial,  F.  1817,  p.  1916. 

referring  cause  to  hear  and  deter- 
mine, F.   1824^1829,  p.  1919. 

referring  the  cause,  without  motion, 
F.  1830,  p.  1920. 

referring  cause,  by  consent,  F.  1836, 
p.  1923. 

setting    aside    referee's    report,    F. 

1854,  p.  1930. 

to  show  cause  against  application 
for  further  findings  by  referee,  F. 

1855,  p.  1930. 

correcting  recitals,  F.  27,  p.  21. 

for  stay  in  local  court,  to  enable 
applicant  to  move  Supreme  Court 
for  removal  of  cause,  F.  1552,  p. 
1740. 

to  show  cause,  on  petition  for  re- 
moval of  an  action  from  a  county 
court  or  the  New  York  City  Court 
to  the  Supreme  Court,  to  change 
the  place  of  trial,  F.  1554,  p.  1740. 

removing  cause  and  changing  place 
of  trial,  F.  1557,  p.  1744. 

(ex  parte)  approving  bond  and  di- 
recting removal  of  cause  from 
State  to  United  States  court,  F. 
463,  p.  807. 

to  show  cause  for  removal  of  cause, 
F.  465,  p.  809. 

(after  notice  or  order  to  show  cause) 
removing  cause,  to  United  States 
court,  F.  466,  p.  809. 

of  removal  for  local  prejudice,  F. 
467,  p.  809. 

directing  marshal  to  take  property 
from  the  possession  of  officer  of 
the  State  court  on  removal  of 
cause,  F.  472,  p.  815. 


INDEX   OF    SUBJECTS   AND    FORMS. 


2273 


[Volume  I  ends  with  page  1169.] 


ORDER  —  Continued. 

denying  motion  to  remand  from 
United  States  to  State  court,  and 
to  vacate  order  directing  marshal 
to  take  property  from  possession 
of  oiEcer  of  State  court,  F.  473, 
p.  815. 

remanding  cause  from  United  States 
to  State  court,  F.  474,  p.  815. 

reopening  cause  after  submission  to 
court  so  as  to  take  further  testi- 
mony, F.  1745,  p.  1874. 

to  set  aside  replevin  (claim  and  de- 
livery), F.  803,  p.  1161. 

for  possession,  when  proper,  instead 
of  judgment,  p.  1142. 

that  sheriff  take  and  deposit  or  de- 
liver when  party  ordered  fails  to 
do  so,  F.  791,  p.  1145. 

for  receiver  unless  defendant  deliv- 
ers or  deposits  property  pursuant 
to  order  therefor,  F.  792,  p.  1145. 

to  show  ca\ise  why  order  should  not 
be  resettled  generally,  F.  141,  p. 
282. 

for  restitution  (with  award  of  exe- 
cution), F.  2149,  p.  2112. 

directing  retroactive  effect,  F.  30.  p. 
22. 

confirming  judicial  sale,  F.  2250,  p. 
2199. 

directing  opening  of  judicial  sale,  P. 
2253-2255,  p.  2201. 

discharging  purchaser,  F.  2258,  p. 
2204. 

denying  purchaser's  motion  to  be 
discharged,  F.  2259,  p.  2205. 

directing  resale  on  purchaser's  de- 
fault, and  directing  payment  of 
deficiency,  etc.,  F.  2260,  p.  2206. 

fixing  amount  of  deficiency  for 
which  original  purchaser  is  liable, 
F.  2261,  p.  2207. 

compelling  purchaser  to  complete,  F. 
2263,  p.  2208. 

to  show  cause  why  security  for 
costs  should  not  be  given,  F.  513, 
p.  869. 

that  plaintiff  file  security  for  costs, 
F.  514,  p.  869. 

dismissing  action  for  failure  to  file 
security  or  to  pay  costs,  F.  521,  p. 
874. 

for  substituted  service,  F.  388,  p. 
659. 

same;  where  defendant's  residence 
is  unknown,  F.  389,  p.  660. 

for  service  by  publication,  etc.,  in 
action  affecting  specific  property, 
F.  414,  p.  695. 


ORDER  —  Continued. 

same;  against  non-resident  or  for- 
eign corporation,  P.  413,  p.  692. 

same;  in  divorce,  P.  415,  p.  696. 

same;  against  unknown  defendant, 
P.  416,  p.  697. 

same;  against  one  whose  residence 
cannot  be  ascertained,  P.  417,  p. 
697. 

same;  against  a  resident  who  has 
departed   or   conceals    himself,   P. 

418,  p.  697. 

same;  against  an  adult  resident  ab- 
sent  from  the   United   States,  P. 

419,  p.  698. 

same;  to  save  case  from  Statute  of 
Limitations,  P.  420,  p.  698. 

for  service  on  convict  in  prison 
without  the  State,  F.  421,  p.  699. 

to  show  cause  why  order  of  publi- 
cation should  not  be  set  aside,  P. 
447;  p.  746. 

the  same;  order  vacating,  F.  448, 
p.  747. 

on  motion  to  set  aside  summons 
where  appearance  was  special,  F. 
452,  p.  750. 

for  severance  of  action  on  death  of 
party,  P.  1195,  p.   1491. 

same;  where  issue  of  law  and  issue 
of  fact  arise  upon  different  causes 
of  action,  F.  1049,  p.  1388. 

severing  ejectment  against  distinct 
occupants,  P.  1050,  p.  1388. 

severing  action  against  defendants 
severally  liable  after  judgment 
against  part,  F.  1051,  p.  1389. 

that  sheriff  convey  property,  etc., 
F.  2266,  p.  2210. 

to  show  cause  explained,  p. 

to  show  cause  (general  form) 

p.  179;  F.  818,  p.  1173.  , 

as  short  notice  of  motion,  p.  127.    I 

allowing  further  papers  to  be  served 
meanwhile,  F.  61,  p.   180. 

of  judge  staying  proceedings  pending 
motion,  F.  229,  p.  424. 

another;  shorter  form,  P.  230,  p. 
425. 

of  court  or  judge  staying  proceed- 
ings specifically,  F.  231,  p.  425. 

staying  proceedings  until  payment 
of  costs,  F.  235,  p.  428. 

staying  proceedings  in  the  cause  un- 
til determination  of  another  cause, 
F.  1364,  p.  1606. 

for  substitution  of  attorneys,  P. 
1216-1224,  p.   1510,  etc. 

substituting  public  officer's  succes- 
sor, F.  1134,  p.  1456. 


126.  I 
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ORDER  —  Continued. 

granting  plaintiff  leave  to  continue 
action  against  successors  in  inter- 
est of  a  defendant,  F.  1129,  p. 
1452. 

to  show  cause  why  applicant  should 
not  be  substituted  for  a  party  al- 
ready named  in  the  record,  F. 
1171,  p.  1480. 

—  order  thereon,  F..1172,  p.  1481. 
for    substituting    infant    heir    and 

guardian  ad  litem  to  prosecute 
appeal  after  sole  plaintiff's  death, 
F.  118.5,  p.  1484. 
to  show  cause  why  successor  in  ad- 
ministration of  trust  shall  not 
continue  action  brought  by  his 
predecessor,  F.  1188,  p.  1487. 

—  order  thereon,  F.  1189,  p.  1487. 
to     show    cause    why     indemnitors 

should  not  be  substituted  as  de- 
fendants in  place  of  sheriff,  F. 
1193,  p.  1490. 

—  order  thereon,  F.  1194,  p.  1490. 
giving  leave  to   issue  supplemental 

summons,  with  leave  also  to 
amend  summons  and  complaint, 
F.  435,  p.  727. 

for  survey,  F.  1386,  p.  1617. 

to  show  cause  why  time  to  appear 
and  plead  should  not  be  extended 
until  after  determination  of  ap- 
peal involving  jurisdictional  ques- 
tion, F.  440,  p.  738. 

extending  time  to  appear  and  plead, 
pending  appeal  as  to  jurisdiction, 
F.  441,  p.  739. 

that  new  undertaking  be  filed,  F. 
262,  p.  483. 

to  show  cause  why  order  should  not 
be  vacated,  F.  173,  174,  p.  298,  299. 

same;  for  neglect  to  file  papers,  F. 
177,  p.  301. 

to  stay  waste,  p.  908 ;  F.  653,  p.  971. 

to  restrain  waste,  affidavit  to  ob- 
tain, F.  652,  p.  969. 

to  show  cause  why  defendant  may 
not  withdraw  appearance,  F.  444, 
p.  740. 

granting  leave  at  trial  to  withdraw 
a  juror,  etc.,  F.  1628,  p.  1797. 
ORIGINAL   PETITIONS,    p.    312;    F. 

191,  p.  325. 
PAPERS  ON  APPEAL,  order  of  print- 
ing, p.  1833.    See  Case. 
PARENT,  proceedings  for  service  by 

publication,  etc.,  F.  412,  p.  690. 
PARTICULARS,   BILL  OF.     See  list, 

p.  1394. 


PARTIES,  leave  to  amend  as  to,  at 
trial,  F.   1629,  p.   1798. 

amending,  etc.,  in  respect  to  pa'rties, 
p.  716. 

amending  summons  by  aropping 
name  of,  F.  247,  p.  447. 

in  action  on  bond,  p.  28,  29. 

plaintiff's  proceedings  as  to  changes, 
abatement,  revival,  etc.,  bringing 
in,  etc.    See  list,  p.  1440. 

defendant's  proceedings  in  similar 
cases.    See  list,  p.  1458,  1459. 

stipulation  consenting  to  change  of, 
F.  430,  p.  722. 

practice  in  reference  to  changes.  See 
list,  p.  1432. 

recitals  of  changes  in  judgment,  F. 
1704,  1705,  p.  1856. 

same;  F.  1763-1766,  p.  1888. 

creditor  allowed  to  intervene  and  ob- 
ject to  excessive  allowances,  F. 
2034,  p.  2038. 

examination  to  ascertain  unknown 
or  additional  defendants,  p.  704. 

joining  and  severing  in  petitions,  p. 
316. 

affected  by  lis  pendens,  p.  884. 

order  in  partition  to  make  credit- 
ors so  as  to  proceed  to  sale,  F. 
1997,  p.  2021. 

severance  of  actions,  p.  1387. 

service  by,  p.  636. 

application  of  stranger  to  come  in. 
See  contents,  p.  1475,  1492. 

substitution  of  on  appeal.  See  list, 
p.  2063.  Practice  stated,  see  p. 
2085. 

initials  of  names  in  summons,  p. 
624. 

application  of  third  person  to  inter- 
vene.    See  list,  p.  1475,  1492. 

in  actions  on  undertakings,  p.  456. 
PARTITION,  proceedings  peculiar  to. 
See  list,  p.  2004. 

petition  of  infant  or  guardian  for 
leave  to  bring,  F.  326,  p.  568. 

same;  of  infant,  F.  346,  p.  595. 

leave  for  infant  to  bring,  p.  568. 

order  of  surrogate  giving  infant 
leave  to  bring,  F.  327,  p.  571. 

personal  service  of  summons  on  in- 
fant, etc.,  F.  371,  p.  642. 

same;  on  insane,  F.  372,  p.  643. 

proceedings  for  service  by  publica- 
tion, F.  406,  p.  685. 

notice  to  annex  to  published  sum- 
mons, F.  422,  p.  699. 

service  of  infant  resident,  but  ab- 
sent, F.  494-496,  p.  847,  etc. 
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PARTITION  —  Continued. 
notice   of   object   of   action   and   no 

personal  claim,  F.  368,  p.  633. 
order  directing  issues  to  be  tried  by 

jury,  F.   1738,  p.   1871. 
order  appointing  guardian  ad  litem 

for  infant  plaintiff,  F.  343,  p.  592. 
bond  of  guardian  ad  litem  for  infant 

plaintitt,  F.  347,  p.  596. 
guardian  ad  litem  for  defendant,  p 

833. 
bringing    in    parties    after    death, 

p.  1434. 
amending  by  adding  new  defendant 

F.  434,  p.  726. 
lis  pendens  in,  p.  883;  F.  522,  p.  893, 
order   appointing   receiver   of   rents 

and    profits    in    foreclosure,    with 

injunction   against   defendant,    F, 

700,  p.  1052. 
proceedings  for  survey,  F.  1384,  etc. 

p.  1616. 
trial    and    judgment.      See    list,    p 

2004. 
publication  of  notice  of  application 

for  moneys  in  court,  p.  351,  n. 
publication    of    notice    to    creditors 

and  parties  in  interest,  p.  351,  n. 
citation   in    surrogate's    court   after 

death   and  before  distribution,   p. 

352,  n. 
PARTNER,  to  continue  business,  or- 
der authorizing,  F.  710,  p.  1070. 
when   liable  for  partner's  fraud,  p. 

1273. 
PARTNERSHIP,  acknowledgment  by, 

r.  3,  p.  4. 
naming  in  action,  p.  626. 
injunction  against  disposing  of   as- 
sets, F.  613,  p.  953. 
another  Form;   where  dissolution  is 

not  sought,  F.  614,  p.  954. 
causes,  receiver  in.     See  contents,  p. 

1026. 
assets,  orders  appointing  receiver,  F. 

704,  705,  p.  1061,  1063. 
order    appointing    partner    receiver, 

F.  710,  p.  1070. 
order  appointing  as  receiver  of  firm 

assets  their  assignee  for  benefit  of 

creditors.  F.  709,  p.  1067. 
assets,  assignment    (general)    to  re- 
ceiver of,  F.  737,  p,  1098. 
discharge    of    attachment    on    firm 

property,  F.  918,  etc.,  p.  1261. 
survival  of  action  for  dissolution,  p. 

1433. 
cause,   order   for   accounting  before 

judgment,  F.    1792-1813,  p.   1900, 

etc. 
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PARTNERSHIP  —  Continued. 

cause,  schedule  of  account  to  be  pre- 
sented on  reference  in,  F.  1805,  p. 
1906. 

cause,  report  of  referee  on  account- 
ing in,  F.  1807,  p.  1907. 

of  seven  or  more  under  the  statute, 
judgment  against,  F.  1871,  p.  1943. 
PARTY,   service   of    summons   by,   p. 
636,  743,  n. 

who  bound  by  Us  pendens,  p.  884. 

obtaining  address  of  adverse,  p. 
1431. 

examination  of,  before  action,  p. 
534. 

same;  to  enable  to  plead,  p.  1346. 

same;  before  trial,  p.  1632. 
PATENTS,  injunction  against  assign- 
ing, F.  588,  p.  942. 

injunction  against  utilizing,  F.  596, 
p.  945. 
PAUPER,  leave  to  sue  as,  p.  572. 

infant  suing  as,  p.  588. 
PAYMENT  of  fees  for  filing  papers,  p. 
56. 

injunction  against,  F.  610,  p.  952. 

and  delivery  of  specific  assets,  peti- 
tion by  receiver  to  compel,  F.  740, 
p.  1101. 
PAYMENT  INTO  COURT.   Forms,  see 
list,  p.  1577. 

petition  for  leave  to  intervene  and 
contest  application  for  the  fund, 
F.  199,  p.  329. 

publication  of  notice  of  application 
for  fund  in  partition,  p,  351,  n. 

citation  in  Surrogate's  Court  after 
death  and  before  distribution,  p. 
352,  n. 

authority  of  attorney  as  to  fund 
in  court,  p.  390. 

bond  of  guardian  ad  litem  on  receiv- 
ing fund,  F.  493,  p.  846. 

in  lieu  of  undertaking  for  costs, 
notice  of,  F.  516,  p.  872. 

notice  of  motion  for  leave  to  make 
in   interpleader,  F.   536,  p.  917. 

undertaking  for  injunction  in  lieu 
of,  F.  659,  p.  979. 

undertaking  on  the  part  of  creditor 
enjoined  to  obtain  money  paid  in, 
F.  670,  p.  994. 

making  receiver  pay  out,  F.  756- 
758,  764,  etc.,  p.  1116,  etc. 

by  sheriff,  proceeds  of  attachment, 
order  for,  F.  893,  p.  1240. 

affidavit  to  obtain  order  discharg- 
ing defendant  on,  F.  1144,  p,  1463. 

judgment  awarding  the  fund,  F. 
1724,  p.  1862. 
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PENAL    ACTION,    judgment    in    qui 

tarn,  F.  1876,  p.  1945. 
PENALTY,  indorsement  on  copy  sum- 
mons   for    penalty    served    without 

complaint,  F.  367,  p.  633. 
PERJURY,   order   impounding  papers 

for  basis  of  prosecution,  F.   122,  p. 

271. 
PERPETUATION    OF    TESTIMONY. 
See  contents  and  list  of  Forms,  p. 
534. 

regarding  real  estate,  p.  535. 
PERSONAL  LIABILITY,  of  receiver, 

p.  584,  n. 
PERSONAL   PROPERTY.     See,  also. 
Chattels. 

action  to  reach  specific  chattels,  re- 
ceiver   in,    p.    1037. 
PERSONAL     SERVICE      and     proof 
thereof.     See  contents  and  list  of 
Forms,  p.  635. 

of  notice,  p.  191. 
PERSONS  not  parties  may  move,  p. 
73. 

same;  may  be  moved  against,  p.  74. 
PETITIONS.      The     practice     stated. 
See  contents,  p.  306. 

Forms.     See  list,  p.  320. 

for  discovery  and  inspection  of  doc- 
uments, to  enable  plaintiff  to 
plead,  F.  1012,  p.  1351. 

for  discovery  and  inspection,  or 
that  cause  be  shown,  F.  1387,  p. 
1623. 

to  modify  divorce  by  giving  leave 
to  marry  again,  F.  1928.  p.  1974. 

to  revoke  final  judgment  of  separa- 
tion, F.  1930,  p.  1976. 

to  surrogate's  court  for  execution 
against  property  of  a  judgment- 
debtor  having  died  since  judgment 
F.  2175,  p.  2135. 

for  further  directions  after  judg- 
ment, p.  2053. 

of  infant  (of  fourteen  or  over  de- 
siring to  sue  for  appointment  of 
guardian  ad  litem  for  himself,  F. 
340,  p.  590. 

by  general  guardian,  or  relative,  or 
friend,  for  appointment  of  guar- 
dian ad  litem,  F.  344,  p.  593. 

for  guardian  ad  litem  by  infant  de- 
siring to  bring  partition,  F.  346, 
p.  595. 

of  infant  or  guardian  for  leave  to 
bring  partition,  F.  326,  p.  568. 

for  guardian  ad  litem  by  infant  de- 
fendant, or  bv  general  guardian, 
relative  or  friend,  F.  482,  p.  836. 

of  relative  of  defendant  of  unsound 


PETITIONS  —  Continued. 

mind  for  appointment  or  guardian 
ad  litem,  F.  487,  p.  840. 

by  or  on  behalf  of  plaintiff  for  ap- 
pointment of  a  guardian  ad  litem 
for  an  infant  defendant,  F.  488, 
p.  841. 

another  Form;  for  appointment  of  a 
guardian  ad  litem  for  himself,  F. 
fendant  resident  and  absent,  F. 
489,  p.  842. 

for  leave  to  sue  on  bond  given  to 
the  people  or  a  public  officer,  F. 
306,  p.  548. 

on  undertaking  given  to  discharge 
mechanic's  lien,  F.   308,  p.  552. 

to  the  surrogate  for  leave  to  sue 
on  executor's  bond,  F.  310,  p.  553. 

for  leave  to  sue  for  deficiency  one 
who  was  not  a  party  to  the  fore- 
closure, F.  314,  p.  557. 

for  leave  to  sue  on  judgment  recov- 
ered in  another  court,  F.  321,  p. 
563, 

for  leave  to  sue  a  lunatic,  F.  324, 
p.  567. 

by  attorney-general  for  leave  to  sue 
to  annvil  a  charter,  F.  333,  p.  578. 

by  a  receiver  or  other  trustee  for 
leave  to  sue,  F.  335,  p.  580. 

of  committee  of  lunatic,  etc.,  for 
leave  to  sue,  F.  337,  p.  583. 

for  leave  to  sue  a  receiver  or  other 
trustee,  F.  338,  p.  584. 

of  stockholder  or  creditor  for  leave 
to  sue  insolvent  corporation  for 
dissolution,  F.  725,  p.  1083. 

to  authorize  next  friend  of  infant, 
idiot,  or  lunatic  to  sue  to  annul 
marriage,  F.  992,  p.  1329. 

by  receiver  for  leave  to  be  substi- 
tuted for  a  party  in  an  action 
which  was  pending  when  he  was 
appointed,  F.   1186,  p.  1485. 

by  husband,  after  marriage  of 
female  plaintiff,  to  have  action 
continued  in  joint  names,  F.  1197, 
p.  1493. 

by  prior  purchasers  to  be  brought  in 
as  co-defendants  in  foreclosure, 
F.  1203,  p.  1499. 

of  bondholder  to  come  in  as  defend- 
ant in  foreclosure  by  trustee,  on 
allegations  of  collusion,  F.  1210, 
p.  1505. 

for  leave  to  prosecute  as  a  poor  per- 
son, F.  499,  p.  851. 

for  leave  to  continue  suit  as  poor 
person  after  suit  brought  without 
leave,  F.  498,  p    S.'iO. 
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for  leave  to  defend  as  a  poor  per- 
son^ F.  499,  p.  8ul. 
to  cancel  receiver's  bond,  F    731    n 
1092.  '  ^' 

by  receiver  to  compel  the  payment 
and  delivery  of  specific  assets,  F. 
740,  p.  1101. 
by  receiver  for  leave  to  sell  assets, 

F.  748,  p.  1110. 
by    corporate    receiver    to    discover 
concealed  assets,   F.  742,  p.    1103. 
of  receiver  to   compel  purchaser  to 

complete,  F.  752,  p.  1114. 
of    receiver    for    authority    to    pay 

counsel  fees,  etc.,  F.  754,  p.  1115. 
by  receiver  for  leave  to  pay  claims, 

etc.,  F.  756,  p.  1116. 
that  receiver  be   instructed  to  pay 
over  a  deposit  or  other  fund  be- 
longing  to  the  petitioner,  F.  758, 
p.  1118. 
that   receiver  be  instructed  to  pay 
for  services,  goods  sold,  etc.,  rent, 
etc.,  F.  759,  p.  1119. 
that    receiver   surrender   possession, 
pay,  etc.,  or  that  petitioner  have 
leave  to  be  examined  interesse  suo 
(old  practice),  F.  762,  p.  1121. 
another  form;    by  asking  reference 
(under  Code  practice),  F.  763,  p. 
1122. 
of  receiver  to  be  allowed  to  account 
and  be  discharged,  F.  768,  p.  1126. 
to  discharge  receivership  as  to  spec- 
ific property,  F.  785,  p.  1140. 
for  removal  of  cause,  p.  767. 
for   removal   of    an   action   from    a 
county    court,  or   the   New   York 
City  court,  to  the  Supreme  Court, 
to  change   the   place  of  trial,   F. 
1554,  p.  1740. 
same;  where  petition  is  by  the  at 

torney,  F.  1555,  p.  1743. 
to  Supreme  Court  to  remove  cause 
from  county  court  for  disqualifi- 
cation, etc.,  of  judge,  F.   1559,  p. 
1746. 
to    remove    cause    from     State  ■  to 
United   States   court   on   account 
of  a  federal  question,  F.  454,  p. 
798. 
same;  for  mere  difference  of  citizen- 
ship  (short  form),  F.  455,  p.  799. 
another   Form    (more  appropriate) ; 
where   an   order   is   asked   in   the 
State  court,  F.  456,  p.  800. 
to    remove    cause    from    State    to 
United    States    court    because    of 
prejudice  or  local  influence  (short 
form),  F.  458,  p.   803. 
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for  order  directing  marshal  to  take 
property   from    the   possession   of 
officer  of   the   State   court  on   re- 
moval of  cause,  F.  471,  p.  813. 
for  removal  of  cause  against  person 
denied  civil  rights  from  a  State  to 
a  United  States  court,  F.  475,  p. 
817. 
to    remove    cause    from    State    to 
United    States     court     in    action 
against   officer  acting   under   rev- 
enue law,  F.  476,  p.  820. 
to  revoke   decree  of   separation,  P. 

1930,  p.  1976. 
to    appoint    trustees    of    prisoner's 
property,  verification  of,  p.  489,  n. 
PHYSICAL  EXAMINATION  of  plain- 
tiff, F.  1427-1429,  p.  1651,  etc. 
PLACE   OF   TRIAL,   change   of.     See 
list  of  Forms,  p.  1723. 
see  also  Removal. 
motion  to  remove  cause  and  change. 

See  list,  p.  1738. 
by  referee,  F.  1826,  p.  1919. 
PLAINTIFF,  physical  examination  of, 

p.  1651,  etc. 
PLAYWRIGHT,     injunction     against 
representation  of  drama,  F.  594,  p. 
944. 
PLEAD  DISCHARGE,  leave  to   after 
judgment,  and  leave  to  plaintiff  to 
discontinue,  F.  2070,  p.  2061. 
PLEADINGS     and    proceedings     inci- 
dental  thereto.     See  contents,  p. 
1346. 
striking  out  for  failure  to  pay  ali- 
mony, p.  1341,  n. 
amending  as  to  cause  of  action,  p. 

1379. 
amending  from  conspiracy  to  deceit, 

p.  723,  n. 
answer  after  judgment  when  deemed 

a  new  suit,  p.  777. 
answer  or  plea  under  Limited  Lia- 
bility Act,  p.  825. 
departure   of   complaint  from  sum- 
mons, p.  742. 
what  deemed  action  on  contract,  p. 

1269. 
discharge,  after  judgment,  and  leave 
to  plaintiff  to  discontinue,  F.  2070, 
p.  2061. 
affidavit  to  enable  plaintiff  to  exam- 
ine defendant  in  order  to  frame 
complaint,  F.  428,  p.  707. 
extension  of  time  to  appear  before 

answer,  F.  440-441,  p.  738,  739. 
judgment  on,  p.  1425. 
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PLEADINGS  —  Continued. 
in  what  cases  to  move  rather  than 

plead,  p.  80. 
to  bring  in  new  party,  p.  719. 
how  to  raise  a  federal  question  in, 

p.  773. 
removal   of   cause  may   be   pleaded 

in  abatement,  p.  790. 
repleader  after  removal  of  cause,  p. 

794. 
filing  and  serving,  p.  1371. 
serving  and  returning,  p.   1375. 
served  on  attorney,  not  on  party,  p. 

383. 
striking    out,    as    unauthorized,    F. 

1048,  p.  1386. 
order  denying  motion  to  put  in  sup- 
plemental answer  because  plaintiff 

makes    a   stipulation   and   admis- 
sion, F.  104,  p.  263. 
verification   of,   p.    1361;    F.    1016- 

1028,   p.    1364,    etc. 
remedy    for    non-verification   of,    p. 

495,  496. 
notice  of  election  to  treat  as  nullity, 

F.  1028,  p.  1370. 
use   of   verified,   as   an  affidavit,   p. 

1181,  1272. 
when  withdrawn,  withdrawal  should 

be  recited  in  judgment,  F.  1761- 

1762,  p.  1888. 
PLEDGE,  injunction  against  wrongful 

delivery,  F.  539,  p.  920. 
powers  of  receiver  as  to,  F.  709,  p. 

1069. 
replevying,  p.  1149. 
affidavit  to  replevy  goods  under,  F. 

793,  p.  1152. 
POLICE      interference,      injunction 

against,  F.  635,  p.  962. 
POOR  PERSON,   leave   to   sue   as,   p. 

572,  etc. 
infant,   suing  as   a  poor  person,   p. 

588. 
POST  OFFICE,  what  is,  p.  399. 
injunction     against    taking     letters 

from,   P.  541,  p.   922;    F.   605,   p. 

949. 
POSSESSION,   injunction   against  in- 
terference, and  see  Teespass,  F.  589, 
p.  943. 
POSTPONEMENT,  order  on  the  min- 
utes allowing,  with  amendment,  F. 
1627,  p.  1796. 
PRAYER  for  general  relief,  requisites 

and   effect,   in   motion   papers,   p. 

151. 
of  a  petition  of  an  officer  of  court 

for  instructions,  F.  192,  p.  326. 


PREFERENCE  of  motions,  p.  136. 
on  the   calendar.     Forms,   see   list, 
p.  1582. 
PRELIMINARY  OBJECTIONS,  to  mo- 
tions, p.  138. 
on   motion,   recital  of,   in   order,  p. 

226. 
recital  of,  in  order,  F.   101,  p.  260; 

F.  102-104,  p.  262,  263. 
orders  deciding,  F.  102-105,  p.  262- 
264. 
PREMATURE  NOTICE,  p  197. 
PREMATURE  PUBLICATION,  p.  353. 
PRESENTATION  OF  CLAIMS,  notice 
by  receiver  to  creditors  and  debt- 
ors of  corporation,  announcing  ap- 
pointment, and  requiring,  F.  746, 
p.   1109. 
before  suit  against  municipality,  p. 
519. 
PREVIOUS  APPLICATION,  necessity 
of  denial  or  disclosure,  p.  X16. 
form  of  stating,  F.  52,  p.  171. 
PRINCIPAL,  when  liable  for  agent's 
fraud,  p.  1272. 
affidavit  of  surety  to  obtain  leave  to 
prosecute  action  abandoned  by,  F. 
1198,  p.  1494. 
PRINCIPAL  AND  AGENT,  injunction 
against  bank  paying  over  deposit, 
F.  617,  p.  954. 
injunction  against,  F.  632,  p.  959. 
PRISONER,  affidavit  of  service  on,  F. 
376,  p.  646. 
producing      for      identification,      p. 

1705,  n. 
producing  to  testify,  F.  1515,  1516, 

p.  1705. 
security  by,  for  costs,  p.  863. 
PROVISIONAL  REMEDIES,  what  ac- 
tions allow,  p.  876. 
PRIVILEGE,    discharge    from    arrest, 

F.  962,  etc.,  p.  1312. 
PROCESS.    Orders  to  show  cause  used 
as,  p.  126. 
what  is  returnable,  p.  366. 
PROHIBITION.     See  contents,  p.  827. 
Forms,  see  Jist,  p.  828. 
when  heard  as  enumerated  motion, 

p.  71. 
distinguished  from  stay  and  injunc- 
tion, p.  412. 
verification    of    return   to    writ,    p. 

489,  n. 
in  United  States  court  against  pro- 
ceeding in  State  court,  p.  813,  n. 
PROOF  by  subscribing  witness  within 
the  State  (under  New  York  stat- 
utes), F.  6,  p.  5. 
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PROOF  —  Continued. 
of  publication,  p.  361;  F.  215,  p.  365. 
of  service  of  papers,  p.  400;  F.  219- 
225,    p.    406-410.      And    see    Ad- 
MISSIo^-,  Affidavit,  Publication, 
Rettjen. 
return  of  substituted  service,  p.  654. 
affidavit    of    substituted    service,   p. 
654. 
PROPERTY,   what   kinds   of   may  be 

attached,   p.   1215,  n. 
PROXY,  injunction  against  giving,  F. 

623,  p.  956. 
PUBLICATION.    See  contents,  p.  341. 

service  of  summons  by,  p.  663. 
PUBLIC     OFFICER,     attachment     of 
property    for    converting    funds,    F. 
S28,  p.   1187. 
PUBLISHING  book,  injunction,  F.  591, 

etc.,  p.  943. 
QUESTIONS  and  objections  on  exam- 
ination before  trial,  F.  1421-1426, 
p.  1649,  etc. 
for  review  on  appeal  certifying.    See 
list,  p.  2063. 
QUI  TAM  ACTION,  judgment  in,  F. 

1876,  p.  1945. 
QUO  WARRANTO,  leave  for  action  in 
nature  of,  p.  578. 
arrest  in  action  of,  p.  1270. 
judgment  in,  F.  1881-1882,  p.  1947. 
RAILROAD,    injunction    against    mu- 
nicipal     corporation      forbidding 
tliem    to    authorize   the    construc- 
tion  of   a   city   railroad,    F.    542, 
p.  923. 
in  a  city  street,  injunction  against 

authorizing,  F.  576,  p.  938. 
same;  against  laying,  F.  577,  p.  939. 
injunction     against    mortgaging,   F. 

626,  p.  958. 
interfering     with     construction     of 
cross-road,  injunction  against,  F. 
633,  p.  961. 
receivership  for  misconduct  of  offi- 
cers, F.  713-715,  p.  1073,  etc. 
examination  of  officers,  and  discov- 
ery, action  to  impeach  acts  of  di- 
rectors, P.  1013,  p.  1353. 
REAL  PARTY  in  interest,  compelling 

to  come  in,  F.  1141,  p.  1461. 
RE-ARGUMENT,     notice    of    motion 
for,  F.  153,  p.  288. 
motion  for,  and  leave  to  put  in  new 

affidavit,  F.  157,  p.  290. 
of  appeal.     See  list,  p.  2065. 
RTilCEIVER.     See   contents,  p.   998. 
Forms    for    obtaining    appointment. 
See  list,  p.  1026,  1027. 
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RECEIVER  —  Continued. 

security  and  oath.  Forms,  see  list, 
p.  1089. 

title  possession  and  control.  Forms, 
see   list,   p.   1094. 

duties,  instructions,  and  examination 
of  adverse  claims  {interesse  suo). 
Forms,  see  list,  p.  1106. 

accounting.    Forms,  see  list,  p.  1126. 

removal  or  discharge.  Forms,  see 
list,  p.  1136. 

personal  liability  of,  p.  584,  n. 

order  of  adjournment  after  appear- 
ance, with  continuance  of  appoint- 
ment of  receiver  and  injunction 
meanwhile,  F.  126,  p.  273. 

appointing,  to  convey  for  absentee, 
etc.,  p.  664,  n. 

affidavit  to  move  to  continue  action 
against,  in  place  of  corporation, 
F.  1135,  p.  1457. 

of  dissolved  corporation,  order 
granting  leave  to  proceed  against, 
F.  1136,  p.  1458. 

judgment  sequestrating  effects  of 
corporation,  at  suit  of  judgment 
creditor,  and  appointing  receiver, 
F.  1860,  p.  1933. 

bond  given  by,  for  costs,  F.  519,  p. 
873. 

order  for,  unless  defendant  delivers 
or  deposits  specific  thing,  F.  792, 
p.  1145. 

relationship  to  judge  disqualifies  in 
United  States  court,  p.  764. 

affidavit  to  obtain  order  for,  in  di- 
vorce, F.  1003,  p.  1338. 

order  for,  in  divorce,  F.  1004,  p. 
1339. 

for  foreign  corporation,  p.  1023;  F. 
728,  p.  1086. 

injunction  against  sheriff's  interfer- 
ence with,  F.  548,  p.  929. 

interpleader  of,  F.  1145,  p.  1466. 

order  of  interpleader  on  delivery  of 
specific  property  and  appointment 
of,  F.  1154,  p.  1471. 

judgment  against,  in  official  capac- 
ity, F.  1883,  p.  1947. 

to  pay  taxes,  etc.,  pending  appeal 
after  judgment  affecting  title,  or- 
der appointing,  F.  2103,  p.  2082. 

after  judgment,  motion  for,  F.  2267, 
p.  2211. 

petition  by,  or  other  trustee,  for 
leave  to  sue,  F.  335,  p.  580. 

leave  for  action  by  or  against,  p. 
580. 

order  giving  leave  to  sue,  F.  336,  p. 
582. 
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EECEIVER  —  Continued. 

petition  for  leave  to  sue  a,  F.  338, 

p.  584. 
notice    of    presentation    of   petition 

for  leave  to  sue,  F.  339,  p.  585. 
in  United  States  court  suable  witli- 

out  leave,  p.  763. 
notice  to  quit,  given  by,  F.  292,  p. 

532. 
petition  by,  for  leave  to  be  substi- 
tuted  for   a   party  in   an    action 

which  veas  pending  when  he  was 

appointed,  F.  1186,  p.  1485. 
affidavit  for  motion  on  behalf  of,  to 

be  substituted  in  place  of  original 

plaintiff    or    defendant,    F.    1160, 

etc.,  p.  1475. 
right  to  remove  cause,  p.  765. 
before  service  of  summons,  p.  636. 
in   United   States    court    to   follow 

State  law,  p.  763. 
RECEIVERSHIP  as  a  method  to  se- 
curing   possession    of    property,    p. 
876. 
RECITALS  in  bond,  p.  29. 

in  orders,  p.  221;  F.  101,  p.  259. 

order  correcting,  F.  29,  p.  22. 

of  request  in   an  order  for  general 

relief  on  a  motion,  p  228. 
of    reference    of   petition    in   order, 

F.  212,  p.  338. 
in  undertaking,  p.  453. 
in  undertaking  given  under  order  on 

condition  of  giving  it,  F.  251,  p. 

578. 
in  order  of  reference  made  by  the 

court  of  its  own  motion,  F.  1328, 

p.  1591. 
in  judgment,  p.  1753,  n. 
Forms  of  in  judgment,  p.  1757,  1758; 

F.  1703-1719,  p.  1854,  etc.;  F. 

1758-1776,  p.  1885,  etc.     See  also 

p.  1886,  n. 
in  judgment  after  verdict  on  special 

issues,  F.  1784,  p.  1895. 
RECORDING  deed  or  mortgage,  as  af- 
fecting lis  pendens,  p.  884. 
RECORDS,     injunction    against    pre- 
venting use  of  corporate,  F.  619, 

p.  955. 
authentication  of.     See  list,  p.  1714. 
REDEMPTION   from    sale   on    execu- 
tion.    See  list,  p.  2124. 
order   for    accounting    before    judg- 
ment, F.  1800,  p.  1904. 
proceedings    peculiar    to    trial    and 
judgment    in    actions    to    redeem. 
See  list,  p.  2031. 


REDEMPTION  —  Continued. 
reducing  amount  of  warrant  of  at- 
tachment,    p.     1205;     verdict,    p. 
1808. 
REDUNDANT  MATTER,  striking  out, 

p.  1418. 
REFEREE  (see,  also,  Refebence). 
when  may  certify,  and  when  should 

make  afiBdavit,  p.  41. 
relationship  to  judge  disqualifies  in 

United  States  court,  p.  764. 
summons  by,  F.  735,  p.  1097. 
affidavit  by,  on  taxing  fees   of,  F. 

1691,  p.  1848. 
order  by,  that  defendant  deliver  and 
convey  to  receiver,  F.  736,  p.  1097. 
approval  by,  of  assignment,  F.  738, 
p.  1100. 
REFERENCE   to   take   and   state  an 
account  before  judgment,  F.  1792- 
1813,  p.  1900,  etc. 
(in  partnership   cause)    schedule   of 
account    to    be    presented   on,    F. 
1805,  p.  1906. 
adjournment    of   by    court   pending 

stay,  F.  232,  p.  426. 
adjournment  on  death  of  party,  F. 

1130,  p.  1453. 
affidavit  to   obtain   order  to   annex 
by  amendment  an  omitted  clause 
in  order  of,  in  foreclosure,  F.  32, 
p.  23. 
order  amending  order  of,  F.  33,  p. 

23. 
appointment  of  first  meeting  on,  F. 

1804,  p.  1905. 
to  compute  fees  on  substitution  of 
attorney,  F.  1219,  p.  1512;  F.  1225, 
p.  1514;  F.  1230,  .p.  1517. 
of     claim     against     decedent,     and 

Forms;  see  list,  p.  617. 
agreement    to    refer    claim    against 
executor  or  administrator,  F.  357, 
p.  618. 
in  proceedings  for  contempt,  F.  1246, 

1249,  p.  1534,  1536. 
costs    of,    affidavit    by    referee,    F. 

1691,  p.  1848. 

as   to    counsel   fee   or   alimony,   or 

both,   etc.,   in   divorce,   F.   998,   p. 

1336. 

of  divorce  case,   1901,  p.   1959,  etc. 

for    examination   interesse    suo,   F. 

762,  763,  p.  1121. 
to  ascertain  measure  of  fine  for  in- 
demnity of  complainant  order  of 
F.  1249,  p.   1536. 
to  hear  and  determine.    See  list,  p. 
1914. 
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REFERENCE  —  Continued. 

to  ascertain  damages  on  injunction 
p.  973,  992;   F.  671,  672,  p.  995. 

same;  notice  to  sureties  of,  F.  673, 
p.  996. 

same;  report  of,  F.  674,  p.  996. 

to  settle  issues,  F.  1739,  p.  1871. 

to  take  proofs  before  personal  judg- 
ment on  default  after  service  by 
publication,  F.  1580,  p.  1763. 

conditions  imposed  on  opening  judg- 
ment, F.  2052-2053,  p.  2050. 

to  determine  mode  of  carrying  into 
effect  a  judgment  for  specific  re- 
lief (in  this  case,  support)  ;  notice 
of  motion  for,  F.  2060,  p.  2054. 

to  marshal  assets  and  take  proof 
of  debts,  F.  709,  p.  1068. 

or  issue  to  decide  motion,  p.  155. 

order  referring  original  petition,  F. 
207,  p.  334. 

of  petition,  recital  of  in  order,  F. 
212,  p.  338. 

to  appoint  receiver,  p.  1005;  F.  680- 
686,  p.  1030. 

to  appoint  receiver  in  creditor's  suit, 
F.  692,  p.  1038. 

to  supervise  transfer  of  assets  to 
receiver,  F.  692,  697,  p.  1038, 1048. 

to  appoint  receiver  of  an  estate,  or- 
der of,  in  case  of  executors  or  ad- 
ministrators, F.  697,  p.  1048. 

to  appoint  another  person  receiver 
if  partner  fail  to  qualify,  F.  706, 
p.   1064. 

to  appoint  a  receiver  and  superin- 
tend assignment,  F.  707,  p.  1065. 

to  appoint  a  receiver  made  pending 
a  reference  for  an  accounting,  F. 
708,  p.  1066. 

to  effect  transfer  to  receiver,  order 
of,  F.  733,  p.  1096. 

of  petition  that  receiver  surrender 
possession,  F.  763,  p.  1122. 

to  pass  receiver's  account,  F.  772, 
775,  p.  1130,  1132;  F.  776,  p.  1133. 

notice  of  report  to  limit  time  to  re- 
yiew,  etc.,  F.  1749,  p.  1880. 

substitution  of  referee,  p.  1921,  n. 

notice  of  election  to  terminate,  F. 
1354,  p.  1598;  F.  1843,  p.  1925. 

other  than  for  trial  of  issues  on  the 
pleadings.     See  contents,  p.  1588. 

trial  by  the  court  with  the  aid  of. 
See  list,  p.  1898. 

to  determine  or  to  report  on  specific 
questions  pending  trial,  F.  1788- 
1791,  p.  1898,  etc. 

reformation,  judgment  for,  F.  1884, 
p.  1948. 


REFUSAL  to  accept  service,  p.  381. 
of  a  party  to  obey  an  order  of  the 
court,  order  striking  out  pleading 
for,  F.  1090,  p.  1415. 
REHEARING     and     renewal     distin- 
guished, p.  157. 
of  motion  when   allowed,  p.   158. 
of  motion,  motion  for,  F.  82,  p.  188. 
with  leave  to  put  in  new  affidavits, 
F.  180,  p.  303. 
REINSTATING  previous  order,  with- 
out prejudice  to  proceedings  to  pun- 
ish for  its  disobedience,  F.   118,  p. 
270. 
RELATION  back  of  order  to  motion, 

p.  221. 
RELEASES,   setting  aside   as   release 
upon  motion,  p.  78. 
by  married  women  of  inchoate  right 

of  dower,  F.  2016,  p.  2029. 
by  dowress,  F.  2015,  p.  2029. 
REMITTER    of    part    of    verdict,    F. 

1716,  p.  1859. 
REMITTITUR    and    subsequent    pro- 
ceedings.    See  list,  p.  2065. 
order  returning  to  Court  of  Appeals 
and   staying   action   on  undertak- 
ing, F.  2157,  p.  2116. 
REMOVAL   or   discharge   of   receiver. 

Forms,  see  list,  p.  1136. 
REMOVAL   OF   CAUSE   by  plaintiff, 
p.  729. 
of   cause   from   one    State   court   to 
another.    See  contents  and  list  of 
Forms,  p.  1738. 
for    trial.      See    motions   to   change 

place  of  trial,  p.  1723,  etc. 
from  a  State  court  to  the  Circuit 
Court  of  the  United  States.     See 
contents,  p.  753. 
same.    Forms,  see  list,  p.  798. 
acts  of  1875  and  1887-8,  p.  758. 
from  another  court,  and  consolida- 
tion of  actions,  F.  1234,  p.  1521. 
on   appeal   to   another   department, 
order  for,  F.  2158,  p.  2117. 
REMOVAL  OF  MOTION,  p.  135. 
RENEWAL    distinguished    from    re- 
hearing, p.  157. 
RENEWAL  OF  MOTION,  F.  158-161, 
p.  291,  292. 
when  allowed,  p.   160. 
or  appeal,  p.  163. 

order  allowing,  on  merits,  F.  164,  p. 
294. 
RENTS,  etc.,  injunction  against  taking 
rents  and  profits,  F.  562,  p.  934. 
and  profits,  order  appointing  receiver 
of,  F.  700,  p.  1052. 
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REPLEVIN  (claim  and  delivery).   See 
contents,  p.  1146. 

as  a  method  to  securing  possession 
of  property,  p.  876. 

does  not  abate  by  death,  p.  1433,  ii. 

affidavit  to  inability  to  replevy 
goods,  F.  950,  p.  1300. 

affidavit  for  arrest,  F.  949,  950,  p. 
1298,  1300. 

order  of  arrest  in,  F.  952,  p.  1301. 

stipulation  for  compensation,  F. 
1840,  p.  1925. 

injunction  against,  F.  644,  p.  967. 

interpleader  in,  F.  1154,  p.  1471. 

affidavit  by  owner  of  chattels  to  in- 
tervene in  action  for,  F.  1209,  p. 
1504. 

judgment  in,  F.  1885-1889,  p.  1948. 

lis  pendens  in,  p.  883. 

offer  of  judgment  in,  F.  1300,  p. 
1571. 

return  by  sheriff  that  chattel  was 
concealed,  etc.,  F.  951,  p.  1300. 

against  sheriff  removable,  p.  813,  n. 

excepting  to  sureties,  p.  468,  n. 

undertaking  to  stay  an  appeal  from 
a  judgment  or  order,  F.  2088,  p. 
2074. 

verdict  in,  F.  1636,  p.  1802. 
REPLY  requiring,  p.   1423. 
REPORT  OF  COMMISSIONERS  mak- 
ing actual  partition,   F.    1985,   p. 
2016. 

that  partition  cannot  be  made,  F. 
1995,  p.  2021. 

admeasuring  dower,  F.  1935,  p.  1979. 
REPORT  OF  REFEREE  on  account- 
ing    (in    partnership    cause),    F. 
1807,  p.  1907. 

passing  accounts,  F.  775,  p.  1132. 

order  amending,  F.  34,  p.  23. 

on  claim  against  decedent,  F.  360,  p. 
620. 

as  to  damages  caused  by  injunction, 
F.  674,  p.  996. 

of  taking  deposition  for  use  on  mo- 
tion, F.  59,  p.  178. 

in  divorce,  F.  1904,  p.  1962. 

or  commissioners  admeasuring  dow- 
er, F.  1935,  p.  1979. 

on  reference  to  compute  amount  in 
foreclosure  not  within  statute  al- 
lowing final  judgment  under  orig- 
inal names  after  death  of  parties, 
p.  1435,  n. 

preliminary  to  judgment  of  fore- 
closure, F.  1587,  p.  1769. 

as  to  surplus  in  foreclosure,  F.  1961, 
p.  2002. 
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of  testimony  and  opinion  on  ques- 
tion arising  on  motion  (con- 
tempt), F.  1356,  p.  1599. 

preliminary  to  applying  for  judg- 
ment for  partition,  F.  1975-1977, 
p.  2010. 

of  sale  under  judgment  in  fore- 
closure partition,  etc.,  directing 
sale,  F.  2240,  p.  2193. 

of  appointment  of  receiver,  F.  681, 
p.  1031. 

nominating  receiver,  F.  683,  p.  1032. 

nominating  several  receivers,. F.  684, 
685,  p.  1033. 

containing  findings  and  direction  for 
judgment  upon  a  trial,  F.   1845- 
1850,  p.  1927,  etc. 
REQUEST  to  clerk  to  docket  order  as 
a  judgment,  P.  213,  p.  339. 

to  attorney  to  commence  an  action 
to  recover  real  property,  F.  272, 
p.  512. 

affidavit  by  attorney  of  authority  to 
bring  suit,  F.  273,  p.  512. 

notice  of  affidavit  by  attorney  of 
authority  to  bring  suit,  F.  274,  p. 
513. 

to  attorney-general  to  sue  to  annul 
a  charter,  F.  334,  p.  579. 

for  substitution  of  third  party  an- 
nexed to  affidavit  of  attorney  or 
agent,  F.  1168,  p.  1479. 
REQUESTS    TO    FIND,    F.    1747,    p. 

1875. 
REQUISITION  to  replevy,  F.  796,  p. 

1157. 
RES  ADJUDICATA,  former  order  not, 
p.  149. 

re- sale,  proceedings  upon,  after  pur- 
chaser's default,  F.  2260-2263,  p. 
2206,  etc. 

the  same;   after  order  directing,  F. 
2253-2255,  p.  2201. 
RESERVING  returned  paper,  p.  404 
RESETTLEMENT  of  an  order,  p.  244. 

motion  for,  F.  139-142,  p.  280-282. 

of  order,  F.  145,  p.  284. 

of  order,  by  consent,  F.  144,  p.  283. 

order  resettling  ordering  part  of  an 
order  continuing  an  injunction,  F. 
146,  p.  284. 

of  issues  for  trial  by  jury,  F.  1787, 
p.  1897. 
RESIDENCE,  meaning  of,  p.  778. 
RESIGNATION  of  guardian  a4  litem 

for  infant  defendant,  F.  497,  p.  849. 
RESTITUTION,       undertaking       for, 
where    summons    was    served    by 
puolication,  F.  1581,  p.  1764. 
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order  for,  F.  2048,  p.  2049. 
after  appeal,  F.  2048,  p.  2049;   and 
see  list,  p.  2064. 
RETAINER,  general  authority  to  ap- 
pear in  all  suits,  F.  270,  p.  511. 
in  ejectment,  F.  272,  p.  512. 
RE-TAXATION,  motion  for,  F.  1695, 

1696,  p.  1850. 
RETURNING  orders,  p.  247. 
paper  served,  p.  404. 
irregular  paper,  indorsement  on  re- 
turning notice  of  resettlement  as 
irregular,  F.  143,  p.  283. 
RETURN    of    service,    p.    640;    short 
form,  F.  216,  217,  p.  376,  377. 
not  equal  to  affidavit  upon  publica- 
tion of  summons,  p.  669. 
of  attachment,  F.  841,  p.  1208. 
by  sheriff  that  chattel  replevied  was 

concealed,  etc.,  F.  951,  p.  1300. 
of  execution  of  commission  to  take 

deposition,  F.  1475,  p.  1681. 
by  sheriff  of  inquisition  of  damages, 
F.  1576,  p.   1760. 
RETURNS.     See  contents,  p.  366. 
REVIVAL  of  actions,  p.  1433-1435,  n. 
RULINGS   distinguished  from  orders, 

p.  210. 
SAFE  DEPOSIT  box,  affidavit  to  ob- 
tain order  to  open,  P.  849,  etc.,  p. 
1209. 
SALE.    See  Attachment,  Execution, 
Judgment,  Judiciai,  Sale. 
injunction  against  tax  or  assessment 

sale,  etc.,  F.  563,  p.  935. 
on  execution,  injunction  against,  F. 

646,  p.  967. 
by  receiver  of  depreciating  property, 

F.  765,  p.  1123. 
of    foreign    vessel    attached,    where 
plaintiff's     undertaking     has     not 
been  discharged,  nor  he  indemni- 
fied, order  for,  F.  887,  p.  1237. 
of    foreign    or    domestic    vessel    at- 
tached  and  not  duly   claimed,   F. 
889,  p.  1238. 
of  attached  property  which  is  per- 
ishable  or   expensive  to   keep,  F. 
892,  p.  1239. 
SATISFACTION     of     judgment,     F. 

2071-2073,  p.  2061,  2062. 
SATISFACTION  PIECE,  form  of,  F. 
2071,  p.  2061. 
setting  aside,  P.  1229,  p.  1516. 
SCANDALOUS  MATTER,  striking  out 
■     from  pleading,  p.  1418. 
motion    to    take    off    the    files    for 
scandal   and   impertinence,   F.   46, 
p.  62;  F.  169,  170,  p.  296,  297. 
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SCHEDULES,  verification  of,  p.  494. 
of  account  to  be  presented  on  ref- 
erence   (in  partnership  Cause),  F. 
1805,  p.  1906. 
SEAL  of  bond,  p.  30. 

of  officer  or  court  by  impression  on 

paper,  p.  1716,  n. 
only  presumptive  evidence  of  a  con- 
sideration, p.  449. 
SEARCH  for  designation  of  agent  to 

receive  service,  F.  394,  p.  677. 
SECOND  USE  of  affidavit  of  official 
certificate,  p.  649,  n. 
of  affidavit,  p.  669. 
SECRETS,  injunction  against  disclos- 
ure by  clerk,  F.  598,  p.  946. 
of  trade,  injunction  against  use  of, 
by  one  who  acquired  it  in  viola- 
tion of  contract,  F.  599,  p.  946. 
SECURITIES,  notices,  etc.,  before  suit. 

See  list,  p.  516. 
SECURITY    on    appeal.      See   list,    p. 

2063. 
SECURITY   FOR    COSTS.     See    con- 
tents, p.  855. 
Forms,  see  list,  p.  859,  860. 
excepting  to  sureties,  p.  468,   n. 
SECURITY  FOR  INJUNCTION.     See 

contents  and  list  of  Forms,  p.  971. 
SEDUCTION,    action    for,    does    not 

abate,  p.  1433,  n. 
SEIZURE  of  chattel  under  foreclosure, 

p.  1167. 
SEQUESTRATION,    security    on    ob- 
taining  injunction   in   action   for, 
p.  975. 
injunction  in  action  of,  p.  1006. 
suit  of  judgment  creditor  of  corpo- 
ration.    See  contents,  p.  1027. 
order  enjoining  creditors  from  suing 
corporation  pending  action  for,  F. 
723,  p.  1085. 
judgment    sequestrating    effects    of 
corporation  at  suit  of  a  judgment 
creditor,   and   appointing   receiver 
for  distribution,  F.  1860,  p.  1933. 
affidavit  to  obtain  order  for,  in  di- 
vorce, F.  1003,  p.  1338. 
order  for,  in  divorce,  F.  1004,  p.  1339. 
SEQUESTRATOR,  what  is  a,  p.  1004. 
SERVICE.     Leave  to  serve  additional 
papers  pending  motion,  F.  123,  p. 
272. 
admission  of,  p.  9,  10. 
affidavit  for  substituted  service,  F. 

387,  p.  657. 
of  order  to  show  cause  in  contempt, 
affidavit  of,  F.  1245,  p.  1533. 
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SERVICE  —  Continued. 

of   summons,   affidavit   to   move   to 

vacate  judgment  entered  on  false 

affidavit  of,  F.  2038,  p.  2042. 
by  publication,  affidavit  to  move  for 

leave   to    defend   after   judgment, 

P.  2041,  p.  2044. 
authority    of    agent    to    receive,    p. 

514. 
of  bond  or  undertaking,  p.  467. 
clause  in  order  dispensing  vpith,  F. 

121,  p.  271. 
effect  of  omitting  to  folio,  p.  63. 
on   infant,   amendment  of,  and  ap- 
pointment  of  guardian  ad   litem, 

F.  494,  p.  847. 
of   injunction   granted  by   a   judge, 

affidavit  of,  F.  661,  p.  982. 
same;  by  the  court,  F.  662,  p.  982. 
of  summons,  what  sufficient  for  lis 

pendens,  p.  889. 
of   summons   without   complaint   in 

lis  pendens,  p.  887. 
mode  of  stating,  in  official  return, 

p.  369. 
of  papers  on  which  motion  is  made, 

p.  131. 
of  notice  to  appoint  new  attorney, 

affidavit   to   obtain   order   for,   F. 

1227,  p.  1515. 
of  orders,  p.  243. 

by  a  party  an  irregularity,  p.  636. 
of   pleadings.     Forms,    see    list,   p. 

1371. 
of   amended   complaint,   order   for,   F. 

1212,  p.  1506. 
of   papers   other  than   process,   and 

proof   thereof.     See   contents,   p. 

378. 
Forms,  see  list,  p.  406. 
indirect  proof  of,  p.  402. 
how  proved  after   death  of   server, 

p.  649,  n. 
of  notice  by  publication,  the  prac- 
tice stated,  p.  344^349. 
of     summons    by    publication    and 

mailing.     See  contents,  p.  663. 
same.    Forms,  see  list,  p.  671. 
by   publication,   mode   of   obtaining 

personal  judgment,  p.  1762. 
return  of,  F.  216-218,  p.  376. 
setting   aside   summons   or   service, 

p.  741. 
on   sheriff  by   serving  under-sheriff, 

or  leaving  at  office,  F.  377,  p.  646. 
of    summons    by    order    for    substi- 
tuted service,  p.  653. 
who  may  serve  process,  p.  636. 
of    summons    on    wrong   person,   p. 

744. 


SERVING   and   enforcing   an   injunc- 
tion.     See    contents    and    list    of 
Forms,  p.  980. 
SET-OFF  on  motion,  before  judgment. 

Forms,  p.  1603. 
of  judgments,  order,  F.  2064,  p.  2057. 
SETTING  ASIDE  summons  or  service, 

etc.     See  contents,  p.  741. 
SETTLEMENT  of  order,  notice  of,  F. 

133,  p.  277. 
of  order  or  decree  on  original  peti- 
tion, F.  208,  p.  335. 
of  case  or  exceptions,  F.  1665-1667, 

p.  1828. 
of    issues    for   trial   by    a   jury,   F. 

1730-1739,  p.  1867,  etc.     See  list, 

p.  1865. 
of  form  of  judgment  by  referee,  F. 

1811,  p.  1909. 
of  judgment,  by  court  when  referee 

neglects  it,  p.  1929,  n. 
SEVERANCE  of  petitions,  F.  197,  198, 

p.  328. 
of  action  on   death  of  a  party,  F. 

1195,  p.  1491. 
severing  action,  p.  1387. 
after  removal,  p.  796. 
SHAM   ANSWER,    motion   to   strike 

out,  F.  1091,  p.  1416. 
striking  out,  F.  1093,  p.  1418. 
SHERIFF,  signatxire  by,  or  by  deputy, 

p.  372. 
when  must  make  service,  p.  379. 
stay  of  his  proceedings,  F.  229-231, 

p.  424,  425. 
petition   for  leave  to   sue  bond,  F. 

306,  p.  548. 
bond  to  indemnify,  F.  39,  p.  35. 
return    of    service    by,    F.    216-218, 

p.  376. 
service  by  deputy,  coroner,  etc.,  p. 

637. 
service  on,  by  serving  under-sheriff 

or  leaving  at  office,  F.  377,  p.  646. 
proceedings    for    marshal    to    take 

property  from,  F.  472,  p.  815. 
interference    with    receiver,    injunc- 
tion against,  F.  548,  p.  929. 
injunction  against  receiving  moneys 

from,  F.  590,  p.  943. 
executing  writ  of  assistance,  injunc- 
tion against,  F.  647,  p.  968. 
order  to  take  and  deposit  or  deliver, 

when  party  ordered  fails  to  do  so, 

F.  791,  p.  1145. 
proceedings  against,  in  replevin,  p. 

1166. 
certificate   by,    to    copy    of    attach- 
ment, F.  850,  p.  1214. 
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notice  by  sheriff  of  calling  jury  to 
try  claim  to  property  attached,  F 
868,  p.  1228. 
subpoena  to  witness  before  sheriff's 

jury,  F.  869,  p.  1228. 
order  to  pay  over  surplus  proceeds 

of  attachment,  P.  894,  p.  1240. 
fees  on  attachment,  motion  to  tax, 

F.  925,  p.  1266. 
discharged    by    substituting    indem- 
nitors, F.  1191,  p.  1488. 
order  that  he  convey  property,  etc., 
F.  2266,  p.  2210. 
SHIPPING,  vessel  attached  (claims  of 

third  person).     See  list,  p.   1202. 
SHORT  CAUSE,  motion  to  prefer  as 
a,  P.  1325,  p.  1587;  F.  1608,  p.  1787. 
SIGNATURE   of   affidavits,   mode   of. 
p.  14. 
of  notice,  p.  194. 
of  petition,  p.  311,  314. 
of  official  return,  p.  372. 
of  undertaking,  p.  459. 
of  verification,  p.  493. 
of  admission  of  service,  how  proved, 

F.  383,  p.  650. 
of    petition   for   removal   of    cause, 
p.  768. 
SIGN,     injunction     against     infringe- 
ment, F.  606,  p.  950. 
SLANDER,  order  for  bill  of  particu- 
lars in  action  for,  F.  1070,  p.  1402. 
abatement  of  action  for,  p.   1433. 
SLAUGHTER-HOUSE,  injunction 

against,  F.  566,  p.  935.. 
SPECIAL  APPEARANCE  on  motion, 
p.  85;  F.  48,  49,  p.  167. 
in  action,  P.  442,  p.  739. 
the   same;    to   oppose   motion,   etc., 

P.  443,  p.  740. 
with  notice  of  motion  to   set  aside 
proceedings,  F.  450,  p.  748. 
SPECIAL   PROCEEDINGS,   what   re- 
movable to  U.  S.  court,  p.  755,  n. 
subpoena  in,  p.  1702,  n. 
SPECIAL    QUESTIONS    to    jury,    F. 

1638,  p.  1803. 
SPECIAL  RECEIVERS,  p.  1025. 
SPECIAL  TERM,  "at  chambers,"  in 
New  York  city,  p.  73,  90. 
adjournment  to  chambers,  P.  73,  p. 
184. 
SPECIAL  VERDICT,  F.  1634,  p.  1801. 
motion  on,   an   enumerated  motion, 
p.  72. 
SPECIFIC       ENFORCEMENT       OF 
JUDGMENT    by    delivery,    etc.,    p. 
2209,  2210. 
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SPECIFIC  PERFORMANCE,  service 
of  summons  by  publication,  p. 
664,  n. 

service  of  infant  resident,  but  ab- 
sent, P.  494-496,  p.  847,  etc. 

action  of.  Us  pendens  in,  p.  883. 

notice  of  Us  pendens,  P.  522,  p.  893. 

injunction  staying  waste  pending, 
p.  971.  f  S' 

order  appointing  receiver  of  rents 
and  profits  in  foreclosure,  with  in- 
junction against  defendant,  P.  700, 
p.  1052. 

petition  of  receiver  to  compel  pur- 
chaser, P.  752,  p.  1114. 
same;  order  to  complete,  F.  753,  n 
1115.  '^ 

accounting  as  to  value  of  use  and 
occupation  in  action  for,  P    1801 
p.  1904. 
judgment  for,  F.  1891-1893,  p.  1951 
STATE  PAPER,  p.  359. 
STATEMENT  of  costs  and  disburse- 
ments on  confessing  judgment    F 
350,  p.  607. 
same;   on  judgment  by  default,  P. 

1561,  p.  1750. 
same;   for   entering  judgment  after 

trial,  P.  1688,  p.  1842. 
of  facts   agreed  for   submission,   F 
353,  p.  614. 
STATUTE    of    sister    State   or    Terri- 
tory, how  authenticated,  p.  1720 
STATUTE  OP  LIMITATIONS,  avoided 
by    absence    without    designating 
agent,  P.  395,  p.  677. 
of  limitations   as  to  party  brought 
in,  p.  720. 
STATUTORY     RECEIVERS      distin- 
guished   from     common    law,     p 
1002.  *^ 

needs  no  judicial  authority  to  sue, 

p.  1019. 
oath  of,  p.  1090. 
STAY,  distinction  between  extension 
and,  p.  48. 
of  proceedings  and  extension  of  time 
on    demanding    copy    of    account, 
affidavit    to    obtain,    P.    1058,    p 
1395. 
of  actions  as  to  assets  in  receiver's 

hands,  P.  744,  745,  p.  1104,  etc. 
of   proceedings   in   useless   or  vexa- 
tious actions,  Forms,  see  list,  p 
1605.  ^' 

order  for,  until  payment  of  alimony, 

F.  1001,  p.  1337. 
on  appeal.    See  list,  p.  2063. 
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STAY  —  Continued. 

clause  in  order  granting,  on  condi- 
tion of  immediate  appeal,  F.  119, 
p.  270. 

clause  in  order  staying  proceedings 
for  purpose  of  appeal,  F.  120,  p. 
271. 

pending  appeal  from  attachment 
proceedings,  F.  914,  p.  1257. 

on  giving  security  on  appeal,  order 
for,  F.  2102,  p.  2081. 

excepting  to  sureties,  p.  468,  n. 

not  granted  before  appearance,  p. 
413. 

for  time  to  prepare  case  or  excep- 
tions, with,  F.  1660,  p.  1821. 

of  proceedings  pending  commission, 
F.  1446,  p.  1668. 

for  nonpayment  of  costs,  p.  422;  F. 
233-235,  p.  427. 

affidavit  for,  for  examination  of 
party,  F.  1014,  p.  1358. 

of  proceedings,  security  on  injunc- 
tion to  stay,  p.  973. 

of  proceedings  against  plaintiff  in 
cross-action,  and  all  others  simi- 
larly situated,  against  suing,  pend- 
ing litigation  on  a  precedent  ques- 
tion, F.  638,  p.  964. 

on  judgment^  perpetual,  F.  2069,  p. 
2060. 

of  proceedings.  See  contents  and 
list  of  Forms,  p.  412. 

of  legal  proceedings,  p.  909. 

pending  motion  for  reargument,  F. 
2152,  21.53,  p.  2113. 

in  local  court  to  enable  applicant 
to  move  Supreme  Court  for  re- 
moval, F.  1551,  1552,  p.  1739,  1740. 

order  to  stay  sale,  F.  2232,  p.  2189. 

unless  plaintiff  files  security  for. 
costs,  F.  514,  p.  870. 

against  sheriff  removing  property  or 
releasing  levy,  F.  2216,  p.  2171. 

of  action  on  undertaking  (in  order 
returning  remittitur),  F.  2157,  p. 
2116. 

of  proceedings  after  verdict,  F.  1639, 
p.  1803. 

clause  in  judgment,  staying  exec;i- 
tion,  F.  1877-1878,  p.  1945. 

clause  (in  an  order  denying  a  mo- 
tion) vacating  a  previous  stay,  F. 

128,  p.  274. 

order  vacating,  F.  128,  p.  274. 
pending  motion  to  vacate  order,  F. 

129,  p.  274. 
STENOGRAPHER'S  fees  as  disburse- 
ments, taxation  of,  p.  1845,  1846,  n. 


STIPULATION.  See  contents,  p.  431; 
list  of  Forms,  p.  431. 

and  admissions  as  to  evidence  in 
general.  See  list  of  Forms,  p. 
1608. 

that  cause  put  over  shall  not  abate, 
F.  1618,  p.  1792. 

waiving  right  of  appeal,  F.  240,  p. 
442. 

same;  after  referee's  report,  F.  241, 
p.  443. 

that  one  cause  abide  the  result  of 
another,  F.  242,  p.  443. 

same;  reserving  question  of  dam- 
ages, F.  243,  p.  444. 

consenting  to  change  of  parties,  F. 
430,  p.  722. 

for  issue  of  commission  to  take 
deposition  without  the  State,  F. 
1449,  p.  1669. 

to  take  deposition  within  the  State, 
F.  1502,   1505,  p.  1694,   1695. 

for  extension  of  time,  p.  134. 

extending  time  fixed  for  hearing  a 
motion,  F.  65,  66,  p.  181,  182. 

extending  time  to  plead,  etc.,  F. 
1034,  1035,  p.  1375. 

as  to  facts,  recital  of,  in  judgment, 
F.  1774,  p.  1890. 

for  judgment  absolute  on  appealing 
to  Court  of  Appeals  from  order 
granting  new  trial,  F.  2077,  p. 
2067. 

for  judgment  if  notes  given  in  set- 
tlement are  not  paid,  F.  1564,  p. 
1752. 

transferring  motion  to  another 
judge,  F.  71,  72,  p.  183,  184. 

that  motion  may  be  heard  in  a 
county  for  which  it  could  not 
have  been  noticed^  F.  67-69,  p. 
182,  183. 

as  to  facts  or  evidence  on  motion, 
p.  212. 

court  motion  heard  at  chambers  by, 
how  expressed,  p.  216. 

of  transfer  of  motion,  p.  218. 

to  change  place  of  trial  without 
prejudice,  P.  1550,  p.  1737. 

to  produce  a  vritness  and  docu- 
ments, F.  1378,  p.  1612. 

to  refer  cause  to  hear  and  deter- 
mine issues,  F.  1831-1834,  p.  1921. 

agreeing  on  nomination  of  referee, 
F.  1823,  p.  1918. 

as  to  compensation  of  referee,  F. 
1840,  p.  1925. 

for  substitution  of  heirs  and  per- 
sonal representative  pending  ap- 
peal, F.  2113,  p.  2089. 
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STIPULATION  —  Continued. 

as    to    facts    or    evidence    for   trial 

(general  form),  F.   1366,  p.   1609. 

that    issues    be    tried    by    jury,    F. 

1623,  p.  1794. 
for  trial  by  court  without  jury,  F. 

1728,  p.  1865. 
admitting  how  witness,  if  present, 

would  testify,  F.  1379,  p.  1613. 
STOCK    EXCHANGE,    action    to    set 

aside  expulsion,  F.  429,  p.  708. 
STOCKHOLDER,  dissolution  of  corpo- 
ration at  suit  of,  p.  1083. 
STOCK,    injunction    against    transfer, 

F.  .586,  p.  942. 
in  corporation,  levy  of  attachment, 

p.  1215,  n. 
STRIKING    OUT    scandalous    matter 

from  affidavit,  F.  169,  170,  p.  296, 

297. 
sham  answer,  P.  1091-1093,  p.  1416. 
irrelevant  matter  from  pleading,  p. 

1418. 
redundant  matter,  p.  1418. 
scandalous  matter,  p.  1418. 
pleading   as    unauthorized,   F.    1048, 

p.  1386. 
for  contempt,  F.   1090,  p.   1415. 
STRIKING    JURY,    F.    1619-1621,    p. 

1792. 
SUBMISSION     of     controversies     on 

agreed   case   are   enumerated  mo- 
tions, p.  72. 
of  controversy  on  agreed  statement 

of  facts.     See  contents,  p.  609. 
SUBPffiNA  for  a  trial,  F.  1509,  1510, 

p.  1701,  1702. 
ticket,  F.  1511,  p.  1702. 
duces  tecum,  F.  1512,  p.  1702. 
affidavits    of    service    of,    F.    1625, 

1626,  p.  1795. 
to  make  affidavit  for  motion,  p.  110. 
to  witness  to  make  deposition  for  a 

motion,  F.  58,  p.  177. 
to  witnesses  before  sheriff's  jury  in 

attachment  proceedings,  F.  869,  p. 

1228. 
duces     tecum    to     witnesses    before 

sheriff's    iury    in    attachment,   F. 

870,  p.  1229. 
ticket   to   witnesses   before   sheriff's 

jury    in    attachment,    F.    871,    p. 

1229. 
to  attend  before  referee  on  special 

reference,  F.  1350.  p.  1596. 
to  non-resident  party  for  examina- 
tion before  trial,  F.  1417,  p.  1646. 
to  non-resident  ordered  to  appear  for 

examination  before  trial,  F.  1417, 

p.  1646. 


SUBPOENA  —  Continued. 

duces  tecum  to  party  on  examina- 
tion before  trial,  F.  1418,  p.  1647. 

under  foreign  commission,  p.  1709. 
SUBPCENAING,  stay  of,  F.  231,  p.  425. 
SUBSTITUTED  SERVICE  within  the 

jurisdiction.     See  contents  and  list 

of  Forms,  p.  653. 
SUBSTITUTION    of    public    officer's 
successor,  affidavit  to  move  for,  F. 
1132,  p.  1455. 

same;  notice  of  motion  for,  F.  1133, 
p.  1455. 

same;  order  for,  F.  1134,  p.  1456. 

of  party,  request  for  annexed  to  affi- 
davit of  attorney  or  agent,  F. 
1168,  p.  1479. 

of  attorneys,  order  of,  F.  1216,  p. 
1510. 

of  attorney  with  order  of  reference 

■  to  compute  fees,  F.  1219,  p.  1512. 

of  parties.  See  list,  p.  1440,  1458, 
1475. 

of  parties  on  appeal.  See  list,  p. 
2063. 

of  new  attorney  on  appeal,  p.  385. 

same;  practice  stated.     See  p.  2085. 
SUGGESTION  of  death  of  a  party,  F. 
247,  p.  447. 

on  the  record;   the  practice,  p.  446. 

on  minutes  in  open  court,  or  before 
referee,  with  order  thereon,  F. 
F.  248,  p.  447. 

of  name  in  application  for  receiver, 
F.  678,  p.  1029. 
SUMMARY    PROCEEDINGS    against 
attorneys,  p.  1551. 

to  dispossess,  verification  in,  p. 
489,  n. 

injunction   against,   F.   544,  p.  925; 
F.  648,  etc.,  p.  968. 
SUMMONS,  F.  365,  p.  631. 

publication  of;  the  practice  ex- 
plained, p.  343. 

amending,  by  dropping  name  of  par- 
ties, F.  247,  p.  447,  712. 

personal  service  of,  p.  635. 

substituted  service  of,  p.  653. 

service  of,  by  publication,  p.  633. 

and  notices  connected  therewith. 
See  contents  and  list  of  Forms, 
p.  622. 

setting  aside  summons  or  service, 
p.  741. 

without  complaint  in  lis  pendens, 
p.  887. 

what  sufficient  for  lis  pendens,  p. 
889. 
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SUMMONS  —  Continued. 

omission  to  serve  before  replevying 
no  ground  for,  to  vacate  arrest, 
p.  1301,  n. 

death  before  service,  p.   1434. 

affidavit  of  attachment  issued  and 
death  of  defendant  before  pub- 
lication of,  F.  1131,  p.  1454. 

by  referee  on  special  reference  to 
appear  personally,  P.  1352,  p.  1597 

by  referee  to  debtor  to  appear  and 
be  examined,  F.  735,  p.  1097. 

amending  as  to  parties  at  trial,  F. 
1629,  p.  1798. 
SUNDAY,  publication  on,  p.  358. 
SUPERSEDEAS,     affidavit    to    move 
for,  P.  978,  p.  1320. 

of  arrest,  order  to  show  cause  for, 
F.  980,  p.  1322. 
SUPPLEMENTAL    NOTICE    of    mo- 
tion enlarging  relief,  P.  50,  p.  16§. 
SUPPLEMENTARY  PROCEEDINGS, 
Forms,  see  list,  p.  1391. 

leave  to  put  in  denied  on  stipulat- 
ing, F.  113,  p.  267. 

to  bring  in  new  party,  p.  719. 

same ;  affidavit  for,  on  a  change .  of 
parties,  F.  1113,  p.  1441. 

same;  order  for  leave  to  serve,  to 
bring  in  new  defendant,  P.  1127, 
p.  1451. 

same;   leave  to  make  for  substitu- 
tution,  F.  1177,  p.  1482. 
SUPPLEMENTAL  SUMMONS,  P.  436, 

p.  728. 
SUPPLEMENTARY  PROCEEDINGS, 
receiver  in,  p.  1001. 

a  remedy  for  refusal  to  deliver  at- 
tached property,  p.   1223,  n. 
SURETIES,  who  may  be,  p.  454. 

affidavit  of  sufficiency  of,  P.  36,  p. 
34;  P.  821,  p.  1175. 

bond  to  indemnify,  P.  37,  p.  34. 

exception  to,  notice  of,  F.  257,  p. 
480. 

notice  of  exception  to,  in  replevin, 
F.  799,  p.  1159. 

in  replevin,  notice  of  justification  of, 
F.  800,  p.  1159. 

survival  of  liability  of,  p.   1433,  n. 

affidavit  of,  to  obtain  leave  to  prose- 
cute action  abandoned  by  prin- 
cipal, F.  1198,  p.  1494. 

judgment  against,  for  deficiency,  P. 
1954,  p.  1998. 

rights  as  between  successive,  p.  459. 
SURETY  COMPANIES,  p.  455. 
SURPLUSAGE  in  undertaking,  p.  450. 
SURPLUS    moneys,    order    that    re- 
ceiver in  foreclosure  pay  over  to 


SURPLUS  —  Continued. 

himself  as  mortgagee,   F.  767,  p. 
1125. 
in    attachment,    order    that    sheriff 
pay  over  surplus  proceeds  of  at- 
tachment, P.  893,  p.  1240. 
moneys,  proceedings  as  to,  P.  1956- 
1963,  p.  1999,  etc. 
SURRENDER  and  exoneration.  Forms, 
see  list,  p.  1323. 
by  bail,  P.  981,  p.  1323. 
SURROGATE'S'    legal    notices,   publi- 
cation of,  p.  352,  n. 
court,  verification  of  pleadings  and 
petitions  in,  p.  489,  n. 
SURVEY.     Forms,  see  list,  p.  1616. 
SUSPENDING  INJUNCTION,  P.  1867, 

1868,  p.  1940. 
SUSPENSION  of  corporate  officers,  F. 

715,  p.   1074. 
TABLE,  contrasting  the  several  meth- 
ods   of    taking    evidence    without 
the  State,  p.  1656,  1657. 
contrasting    methods    of    discovery 
and   examination   under   Code,   p. 
1620. 
TAXATION   of   sheriff's    fees   on   at- 
tachment,  P.  925,  926,  p.  1266. 
of  cost,  see  list,  p.  1834. 
same;  vacating  judgment  for  irreg- 
ular, P.  2045,  p.  2048. 
TAX,    injunction   against,   P.   563,   p. 

935. 
TAX  SALE,  advertisement  of,  p.  344. 
TELEPHONE       OR       TELEPHONE 

WIRE,  "action  to  remove,  p.  1988. 
TENDER.    See  Payment  into  Cotjet, 

p.  1577. 
TERMS  held  by  different  judges,  p.  93. 
Special   Term    and   Appellate   Divi- 
sion, p.  96. 
TERMS   OF   SALE,   P.   2^35-2238,   p. 

2190. 
TESTIMONY,    perpetuation    of.      See 
contents  and  list  of  Forms,  p.  534. 
as  to  real  property,  p.  535. 
THIRD    PERSON    proceeded    against 

by  petition,  p.  309. 
THJREAT  to  defraud  creditors,  proof 
of,  by  affidavit,  P.  831,  etc.,  p.  1195. 
TIME,  mode  of  computing,  p.  50. 
for  which  to  notice  motion,  p.  117. 
for    performance    of     condition     in 

order,  p.  231. 
computing,    of    decision    of   motion, 

p.  238. 
computing  number  of  days  of   ad- 
vertising, p.  348-350. 
of  personal  service,  p.  381. 
in  case  of  service  by  mail,  p.  400. 
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computation    of,    under    notice    to 
quit,  p.  529,  530,  531,  n. 
TOW-PATH,  injunction  as  to,  F:  572, 

p.  937. 
TRADE-MARK,     injunction     against 

infringement,  F.  601,  p.  947;  P.  602- 

607,  p.  948,  etc. 
TRANSFERRING  motion,  p.   135;   F. 

07-72,  p.  182-184. 
TRESPASS  to  real  property,  injunc- 
tion against,  F.  555,  etc.,  p.  932. 

as  ground  for  arrest,  F.  930,  p. 
1277. 

abatement  of,  p.  1433. 
TRIAL,  change  of  place  bf.     See  list 
of  Forms,  p.  1723.     See  also  Re- 
moval. 

bringing  on.     See  list,  p.  1781. 

what  is  trial  within  rule  as  to  costs, 
p.  1842,  n. 

by  court,  order  sending  cause  to 
jury  term,  F.  1607,  p.  1786. 

without  aid  of  jury  or  referee.  See 
list,  p.  1875. 

by  the  court,  with  the  aid  of  jury 
to  try  specific  questions.  See  list, 
p.  1896. 

the  same ;  jury  trial  of  all  issues, 
see  list,  p.  1893. 

by  the  court  with  the  aid  of  ref- 
erence.   See  list,  p.  1898. 

neglect  to  proceed  to  trial  as  ground 
for  motion  to  dismiss,  F.  1293, 
p.  1564. 

in  divorce,  proceedings  peculiar  to. 
See  list,  p.   1955. 

in  actions  for  dower.  See  list,  p. 
1977. 

in  action  of  ejectment.  See  list,  p. 
1985. 

admitting  evidence  contrary  to  ad- 
mission in   stipulation,  p.   440,  n. 

proceedings  peculiar  to  foreclosure. 
See  list,  p.  1990. 

of  issues  of  law  [demurrer].  See 
list,  p.  1775. 

by  jury,  proceedings  in  case  of.  See 
list,  p.  1781. 

by  jury,  various  proceedings  inci- 
dental to.     See  list,  p.  1795. 

of  all  the  issues  of  fact  by  jury, 
and  judgment  thereon  Tsy  the 
court.     See  list,  p.  1893. 

attorney  may  stipulate  as  to  mode 
of,  p.  435. 

determining  mode  of.  See  contents, 
p.  1865. 

changing  place  of.    See  list,  p.  1723. 

affidavit  to  procure  order  to  produce 
documents  at  the,  F.  1513,  p.  1703. 
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TRIAL  —  Continued. 

order  appointing  receiver  after  re- 
port, findings,  or  verdict,  F.  088, 
p.  1035.  _____^ 

appointing  a  receiver  pending,  F. 
708,  p.  1066. 

rulings  on,  distinguished  from  or- 
ders,  p.   210. 

stipulations  and  admissions  for  pur- 
pose of.    See  list,  p.  1608. 

order  that  certain  issues  be  tried 
before  others,  F.  1742,  p.  1873. 

compelling  attendance  of  witness  at. 
See  list,  p.  1701. 
TRUST,  examination  before  trial,  or 
to  enable  applicant  to  plead  in  ac- 
tion to  prevent  perversion  of 
funds,  F.  428,  p.  707. 

order  for  receiver  of  rents,  etc.,  on 
foreclosure  by  the  trustees  of  a 
corporation  mortgage,  for  benefit 
of  bondholders,  F.  701,  p.  1056. 

order  for  appointment  of  receiver  in 
railroad  foreclosure  (including 
amendment  of  complaint,  and 
with  full  general  powers),  F.  702, 
p.  1057. 

how  successor  of  trustee  to  be  ap- 
pointed, F.  1187,  p.  1486. 

judgment  reaching  surplus  income 
of,  F.  1864,  p.  1939. 

reaching  income,  upon  judgment  for 
necessaries,  etc.,  F.  2197-2199,  p. 
2162,  etc. 
TRUSTEE,  acknowledgment  by,  F.  4, 
p.  3. 

decree  on  petition  to  pass  accounts, 
F.  212,  p.  337. 

petition  by  a  receiver  or  other  trus- 
tee for  leave  to  sue,  F.  335,  p.  580. 

leave  for  actions  by  or  against,  p. 
580. 

order  giving  leave  to  sue,  F.  336,  p. 
582. 

petition  for  leave  to  sue  a,  F.  338, 
p.   584. 

notice  of  presentation  of  petition  for 
leave  to  sue,  F.  339,  p.  585. 

amending  misnomer  or  misdescrip- 
tion, p.  718. 

of  an  express  trust,  security  by,  for 
costs,  p.  857. 

affidavit  of,  to  move  to  continue  ac- 
tion brought  by  his  predecessor, 
F.  1187,  p.  1486. 

application  to  come  in  as  a  new 
party,  F.  1187,  p.  1486. 

notice  of  motion  to  continue  action 
brought  bv  his  predecessor,  F. 
1188,  p.  1487. 
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TRUSTEE  —  Continued. 

order  substituting,  to  continue  ac- 
tion brought  by  his  predecessor, 
F.  1189,  p.  1487. 

order  that  bondholders  intervene  as 
co-plaintiffs  in  action  by,  for  fore- 
closure, F    1201,  p.  1498. 

foreclosure  by,  petition  of  bondhold- 
ers to  intervene,  P.  1210,  p.  1505. 

accounting  of,  F.  1802,  p.  1904. 

judgment  against,  F.  1864,  p.  1939; 
F.  1873-1874,  p.  1944. 
TRUSTEE  IN  BANKRUPTCY,  secur- 
ity for  costs  in  action  by,  p.  864. 

obtaining  leave  to  sue,  p.  1485,  n. 
UNCONSTITUTIONALITY  of  statute, 

how  considered,  on  motion,  p.  147. 
UXDERLETTING,  injunction  against, 

F.  582,  p.  940 
UNDERMINING    plaintiff's    land,    in- 
junction against,  F.  570,  p.  936. 
UNDERTAKINGS.     See   contents,   p. 
448. 

Forms,  see  list,  p.  477. 

on  appeal  from  judgment  or  order 
to  the  Court  of  Appeals,  without 
stay,  F.  2085,  p.  2072. 

to  stay  pursuant  to  order,  on  appeal 
from  money  order  or  judgment 
(including  those  payable  in  instal- 
ments or  for  alimony,  etc.),  F. 
2087,  p.  2073. 

to  appeal  to  Appellate  Division  or 
Court  of  Appeals  from  money 
judgment  or  order,  with  stay,  F. 
2086,  p.  2073. 

to  stay  on  appeal  from  a  judgment 
or  order  for  possession  of  personal 
property,  F.  2088,  p.  2074. 

same;  of  real  property,  F.  2089,  p. 
2075. 

same;  in  foreclosure,  F.  2090,  p. 
2075. 

in  dower  to  prevent  stay  on  defend- 
ant's appeal  from  final  judgment, 
F.  2091,  p.  2076. 

on  appeal,  waiver  of,  F.  2094,  p. 
2077. 

same;  exception  and  justification 
on,  F.  2095,  p.  2078. 

motions  as  to  new  security  on  ap- 
peal, F.  2096-2099,  p.  2078,  etc. 

on  arrest  (except  in  replevin),  F. 
944.  p.  1292. 

of  bail,  "F.  966,  p.  1315. 

for  jail  liberties,  F.  967,  p.  1316. 

of  bail  on  arrest  on  attachment  to 
answer  for  contents.  1264.  ti.  1.540. 

on  attachment,  F.  834,  p.  1200. 


UNDERTAKINGS  —  Oontimied. 

by  plaintiff  to  indemnify  sheriff  for 
levying  on  property  other  than  a 
vessel  or  cargo,  F.  875,  p.  1230. 

necessary  to  hold  goods  in  the  hands 
of  a  carrier  by  water,  acting  in 
good  faith,  F.  866,  p.  1226. 

by  claimant  to  secure  attached  prop- 
erty, F.  876,  p.  1231. 

by  third  person  claiming  release  of 
domestic  vessel  attached,  P.  881, 
p.  1234. 

by  plaintiff  to  prevent  release  of 
foreign  vessel  attached,  P.  883,  p. 
1235. 

by  defendant  to  obtain  release  of 
foreign  vessel  after  attachment 
has  been  vacated,  but  plaintiff's 
undertaking  has  hot  been  dis- 
charged, P.  886,  p.   1237. 

to  obtain  discharge  of  property  at- 
tached, F.  916,  p.  1259. 

on  application  to  discharge  interest 
in  partnership  goods  and  chattels 
from  attachment,  F.  919,  p.  1262. 

for  costs,  P.  517,  p.  872. 

general  form,  in  action  or  special 
proceeding,  F.  249,  p.  477. 

another,  shorter  Form,  without  re- 
citals, P.  250,  p.  478. 

punishing  for  contempt  in  giving 
fictitious,  F.  1251,  p.  1537. 

on  injunction  in  ordinary  cases  (un- 
der code),  P.  655,  p.  977. 

on  injunction  to  stay  trial  of  money 
action  after  issue,  P.  656,  p.  977. 

on  injunction  to  stay  proceedings  in 
money  action  after  verdict,  report 
or  decision  and  before  final  judg- 
ment, P.  657,  p.  978. 

on  injunction  to  stay  proceedings  on 
a  money  judgment  (where  amount 
is  paid  into  court),  P.  658,  p.  979. 

on  injunction  where  undertaking  is 
given  in  lieu  of  payment  into 
court,  P.  659,  p.  979. 

on  injunction  to  stay  proceedings  in 
ejectment,  or  for  dower,  P.  660,  p. 
980. 

on  application  to  vacate  injunction, 
p.  983. 

on  the  part  of  creditor  enjoined,  to 
obtain  money  paid  into  court  on 
enjoining  him,  F.  670,  p.  994. 

leave  to  sue  on,  if  conditioned  to 
pay  when  required  by  the  court, 
p.  547. 

petition  for  leave  to  sue  on,  P.  304, 
p.  547. 
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UNDERTAKINGS  —  Continued. 

by  legatee  or  next  of  kin  before  is- 
suing execution  on  judgment 
against  executor  or  administrator, 
F.  2180,  p.  2141. 

in  action  upon  lost  negotiable  paper, 
F.  1630,  p.  1798. 

in  claim  and  delivery  (replevin),  F. 
797,  p.  1157. 

in  replevin,  approval  of  by  sheriff, 
F.  798,  p.  1158. 

for  defendant  to  reclaim  chattels  re- 
plevied, F.  806,  p.  1163. 

of  indemnity  by  plaintiff  against 
third  claimant  in  replevin,  F.  810, 
p.  1165. 

to  obtain  warrant  to  seize  chattel 
under  foreclosure,  F.  813,  pv  11681 

for  restitution  where  summons  was 
served  by  publication,  F.  1581,  p. 
1764. 

to  indemnify  sheriff  for  not  relin- 
quishing levy,  F.  2214,  p.  2169. 

notice  of  judgment  before  suit  on, 
F.  287,  p.  527. 

given  sheriff  before  suing  on  things 
in  action  taken  by  him  on  attach- 
ment, F.  303,  p.  546. 
UNKNOWN  persons  or  names,  p.  6251, 
626. 

defendants,  affidavit  to  obtain  ser- 
vice by  publication,  etc.,  F.  403,  pt 
683;  F.  407,  p.  686. 

substituting     names     when     ascer- 
tained, F.  431,  p.  722. 
USE   of   premises,  injunction  against 

change  in,  F.  580,  p.  939. 
USELESS  ACTIONS,  staying,  p.  1605. 
UNITED  STATES  CONSUL,  acknowl- 
edgment before,  F.  8,  p.  6. 
VACATING  order,  p.  91,  247. 

vacatur,  p.  94. 

ex  parte,  order  granted  ear  pwrte,  F. 
171,  172,  p.  298. 

order  on  notice,  F.  175,  179,  p.  300i, 
303. 

order,  for  neglect  to  file  papers,  F. 

177,  p.  301. 

order  entered  in  wrong  coimty,   *. 

178,  T).  302. 

order  made  under  misapprehension, 

F.  180,  p.  303. 
order  on  original  petition,  p.  320; 

F.  214,  p.  340. 
order    for    arrest,    etc.,   Forms,    see 

list,  p.  1303. 
a  stay,  p.  421. 
approval  of  security,  p.  405. 
injunction,  p-  983. 


VACATING  —  Continued. 
or   discharging   attachment,   Forms, 

see  list,  p.  1241. 
judgment,  and  allowing  discontinu- 
ance, F.  1284,  p.  1561. 
judgment    to    resettle    findings,    F. 

2035,  p.  2039. 
or  opening  Judgment.     See  list,  p. 

2042. 
stay,  or  dismissing  appeal,  F.  2099, 

p.  2080. 
VENDOR  AND  PURCHASER,  injunc- 
tion   against    taking    possession   of 
lands  without  payment,  F.   561,  p. 
934. 
VENUE,  of  acknowledgments,  p.  5,  n. 
of  affidavit,  p.  13,  n. 
of  process,  p.  366. 
of  verification,  p.  491. 
see  motions  to  change  place  of  trial, 

p.  1723. 
VERDICT  in  various  cases.     See  list, 

p.  1799. 
in  an  action  for  land   (ejectment), 

F.  1945,  p.  1987. 
motion   on   special   verdict   an   enu- 
merated motion,  p.  72. 
recitals   of   in   judgment,   F.    1709- 

1716,  p.  1857,  etc. 
VERIFICATION.      See     contents,     p. 

485. 
of  account  rendered  by  receiver,  F, 

771,  p.  1129. 
of  agreed  statement  of  facts,  F.  354, 

p.  615. 
of    answers   to    interrogatories,    F. 

1268,  p.  1548. 
of  bill  of  particulars  or  account  re- 
ferred to  in  pleading,  F.  1077,  p. 

1406. 
of    claim   against    municipality,   p. 

523. 
of  confession  of  judgment,  p.  600; 

F.  349,  p.  607. 
where  no  other  form  is  prescribed 

by  statute,  F.  264,  p.  497. 
of   offer   or   acceptance    of   offer  of 

judgment,  F.  1304,  p.  1573. 
of  petition,  p.  314;  general  form,  F. 

193,  p.  326;  P.  821,  p.  1175. 
same;   by  officer  of  corporation,  F. 

194,  326. 

same;  for  removal  of  cause,  p.  768. 
same;   to   remove   cause  to  United 

States  court,  F.  457,  p.  802. 
of  pleadings.    See  contents,  p.  1361. 
if   complaint    used    as    aflSdavit,   p. 

902. 
of  submission  of  controversy,  p.  611. 
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VESSEL  attached  (claim  of  third  per- 
son).   See  list,  p.  1202. 
VESTING  OKDER,  p.  1016;  and  see  p. 
2209. 
in  English  practice,  p.   664,  n. 
VEXATIOUS   LITIGATION,   security 
for  costs  of,  F.  511,  p.  867. 
staying,  p.  1605. 
VIOLATION  of  stay,  what  gained  by, 

p.  421. 
VOID        PROCEEDINGS,        motions 

against,  p.  82. 
VOLUNTARY    DISSOLUTION    of    a, 
corporation,  must  begin  by  order 
to  show  cause,  p.  126. 
see  CoBPOEATiON,  p.  351,  n. 
WAGES,   enforcing   judgment   for,   F. 

2197-2199,  p.  2162,  etc. 
WAIVER  or  motions,  p.  83. 
of  motion  by  inconsistent  proceed- 
ing, p.  83. 
of  appeal  from  an  order,  p.  250. 
of  notice  of  settlement  of  order,  F. 

98,  p.  257. 
of  stay  by  non-payment  of  costs,  p. 

424. 
of  verification,  p.  494. 
of  defects  in  summons  or  service,  p. 

630. 
laches   in    moving   for   security   for 
costs  not  necessarily  a  waiver,  p. 
856, 
of   attachment   by  joining  inappro- 
priate cause  of  action,  p.  1180. 
of   arrest,  by  joining  inappropriate 

cause  of  action,  p.  1270. 
of   authentication   of   document,   F. 

1371,  p.  1611. 
of  trial  by  jury,  F.   1741,  p.   1872; 

and  see  F.  1728,  p.  1865. 
same;    recital   of,    in    judgment,   F. 

1768,  p.  1889. 
of  undertaking  on  appeal,  F.  2094, 
p.  2077. 
WARRANT  to  seize  chattel  in  action 
to  foreclose  lien,  F.  814,  p.  1168. 
of  arrest.     See  list,  p.  1268. 
of  attachment  and  its  enforcement. 

Forms,  see  list,  p.  1201. 
of    attachment    on    the    ground    of 
wrongful     conversion     of     public 
moneys,  F.  838,  p.  1206. 
of    commitment    for    contempt,    F. 
1241,   1271,  p.  1528,  1550. 
WASTE,  order  to  stay,  p.  908. 

injunction   against,   F.   556,   557,   p. 

933. 
affidavit  to  obtain  order  to  restrain, 
F.  652,  p.  969. 


WASTE  —  Continued. 
order  to  stay,  F.  653,  p.  971. 
affidavit  by  purchaser  at  execution 
sale  for  order  to  enjoin  waste,  F 
2220,  p.  2177. 
WATCHING  for  decision  of  motion,  p 

156. 
WATERCOURSE,  injunction  as  to,  F 

571,  574,  p.  937. 
WAY,  injunction  against  stopping,  F. 

573,  p.  937. 
WEEK,  what  is,  p.  50,  344,  347,  n. 
WILL,  notice  of  motion  for  legatee  to 
intervene  in  action  to  construe,  F. 
1205,  p.  1501. 
judgment    establishing    validity    of 

will,  F.  1895,  p.  1954. 
judgment  establishing  lost  will,  F. 
1894,  p.  1953. 
WITHDRAWAL  of  pleading,  p.  1379. 
WITHDRAWING  from  the  files,  p.  60. 
motion,  F.-  63,  p.  181. 
service  of  a  paper,  p.  381. 
appearance,  p.  732;  F.  444,  p.  740. 
papers,  leave  to  withdraw  papers  on 
discontinuing,  F.   1286,  p.   1561. 
WITNESS,    affidavit    to    absence    on 
which    to    ask    postponement,    F. 
1612-1614,  p.  1789. 
compelled  to  make  affidavit,  no  right 

to  counsel,  p.  111. 
compelling  affidavit  for  use  on  mo- 
tion, p.  106-111;  F.  53-59,  p.  172- 
179. 
compelling   attendance   of   at   trial. 

See  list,  p.  1701. 
affidavit  to  attach  for  contempt,  F. 

1259,  p.  1543. 

attachment  against  for  contempt,  F. 

1260,  p.  1543. 

not  obeying  subpcena  to  attend  be- 
fore sheriflf's  jury,  affidavit  to  at- 
tach, F.  1261,  p.  1544. 

order  of  attachment  to  bring  before 
sheriff's  jury,  F.  1262,  p.  1545. 

subpoena  to  make  deposition  for  a 
motion,  F.  58,  p.  177. 

examination  of  before  action.  See 
contents  and  Forms,  p.  534. 

affidavit  to  obtain  testimony  of  in 
an  expected  action,  F.  295,  p.  536. 

eiB  parte  order  to  take  testimony  of 
in  expected  action,  F.  294,  p.  535. 

compelling  attendance  under  foreign 
commission,  p.  1709. 

privilege  of  from  service  of  sum- 
mons, p.  743,  n. 

discharge,  when  arrested  in  a  ci\'il 
action  or  proceeding,  in  violation 
of  privilege.  F.  1517,  1518,  p.  1707. 
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WITNESS  —  Continued. 
punishing   refusal   to   be   sworn,   F. 

1239,  p.  1527. 

refusing   to   answer   a   question,    F. 

1240,  p.  1527. 

subpcena  to,  before  sheriff's  jury,  ¥. 
869,  p.  1228. 

stipulation  as  to  production  of  tes- 
timony.    See  list,   p.   1608. 
WRIT.     See  Title  of  Writ,  as  Assist- 
ance, Habeas  Corpus,  Mandamus, 
Prohibition,  etc. 


WRIT  —  Continued. 

of  prohibition  when  heard  as  enu- 
merated motion,  p.  71. 

of  error  to  review  refusal  by  the 
State  court  to  remove,  F.  468,  p. 
810. 

of  inquiry,  F.  1573,  p.  1759. 

same;  to  ascertain  damages  caused 
by   injunction,   notice  to   sureties 
of,  F.  673,  p.  996. 
WRITING,  printing   and  typewriting 

equivalent  to,  p.  190. 
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INDEX    OF    THE    SECTIONS    OF   THE    NEW    YORK    CODE    OF    CIVIL 

PROCEDURE,  FOR  WHICH  FORMS  IN  THIS  COLLECTION 

ARE  SPECIALLY  ADAPTED. 

[This  work  is  adapted  for  use  throughout  the  countiy,  and  the  index  of 
subjects  Hieginning  at  p.  2215  of  vol.  ii  will  give  the  practitioner  a  ready  clue 
to  all  the  various  remedies  now  administered  in  civil  actions  in  courts  of 
record,  whether  under  the  Codes  of  Procedure  in  various  States,  or  even  under 
common-law  or  Chancery  systems. 

As  an  additional  convenience  for  the  New  York  practitioner,  who  often 
seeks  for  an  appropriate  Form  in  connection  with  the  New  York  Code  of 
Civil  Procedure,  this  index  is  added,  so  that  under  the  number  of  the  respec- 
tive sections  here  arranged  in  numerical  order,  he  may  at  once  find  a  refer- 
ence to  such  of  the  Forms  as  are  appropriate  to  each  section.  But  the  New 
Y'ork  practitioner  should  not  forget  that  a  very  large  part  of  procedure  and 
a  very  considerable  proportion  of  the  Forms  are  matters  of  actual  practice, 
concerning  which  little  or  nothing  is  to  be  found  in  the  codes,  and  if  he  would 
look  at  all  the  remedies  available,  he  should  consult  also  the  Index  of  Sub- 
jects. Thus,  for  instance,  it  is  a  mistake  to  suppose  that  sections  803-809 
of  the  New  York  Code  of  Civil  Procedure  exhaust  the  subject  of  Discovery. 
Under  those  section  numbers  in  this  index  the  practitioner  will  find  a  refer- 
ence to  the  Forma  appropriate  in  proceedings  under  those  sections;  but  if  he 
consults  title  Discovery  in  the  Subject  Index,  at  p.  1619  of  v.  ii,  he  will  find 
how  he  may  discover  the  address  of  his  adversary,  the  assets  of  a  defendant 
for  whom  a  receiver  has  been  or  is  to  be  appointed,  the  accounts  relative  to 
attached  property,  etc.,  etc.,  proceedings  not  prescribed  by  any  provision  of 
the  code.] 
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Section. 

7.  Suhd.  1.  See  Subpcena  in  Subject 
Index.  Subd.  2.  See  Oath  in  Sub- 
ject Index. 

8,9,  10.  See  list  of  Forms,  p.  1524. 

11.  Commitment,  F.  1241,  p.  1528. 

14.  See  list  of  Forms,  p.  1524.  Subd.  1. 
Order  to  show  cause  why  attorney 
should  not  pay  over  to  his  client, 
F.  1272,  p.  1551.  Subd.  2.  Affidavit 
to  punish  for  contempt  in  false  jus- 
tification, F.  263,  p.  483;  F.  1251, 
p.  1537.  For  other  subdivisions  see 
Contempt,  Alimony  sind  Witness 
in  Subject  Index. 

15.  Order  to  pay  costs  for  misconduct, 
F.  169,  p.  298. 

23,24.  Writ,  F.  2183,  p.  2144;  p. 
2150,  n. 

25.  Settlement  of  case.  See  F.  16&.), 
p.  1828. 

26  Transfer  where  order,  etc.,  was  ex- 
nressly  returnable .  before  a  particu- 
lar judge,  F.  70-72,  p.  183,  184. 

37.  Adjournment  to  Chambers,  F.  73, 
p.  184. 


Section. 

46-50.  Removal  of  cause  for  disquali- 
fication, F.  1558,  1559,  p.  1745-1747. 

65.  Order  substituting  attorney,  F. 
1216-1224,  p.  1510.  Notice  to  ap- 
point after  death,  F.  1226,  p.  1514. 
AiBdavit  for  order  to  serve  notice  by 
mailing  or  publication,  F.  1227,  p. 
1515.  Order  for  service  of  notice  hy 
substitution  or  mailing,  F.  1228,  p. 
1516. 

66.  See  contents,  p.  498.  Order  of  ref- 
erence as  to  compensation.  See  un- 
der §  1015.  Proceedings,  and  condi- 
tions required,  in  protection  of  lien, 
see  F.  1217-1225,  p,  1511,  etc.;  F. 
1230,  p.  1517.  Order  to  show  cause 
and  notice  of  motion  to  set  aside 
satisfaction  of  judgment,  F.  1229, 
p.  1516.  Judgment  establishing  lien, 
F.  1856,  p.  1931. 

102.  See   Contempt   and   Sheriff   in 

Subject  Index. 
108,  Subd.  1.  Affidavit  of  claim,  F.  867, 

p.  1227.     Oath  of  jurors.  F.  872.  p. 

1229.     Inquisition,  F.  874,  p.   1230. 
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Section. 
Subd.  2.  Subpffinas,  F.  869-871,  p. 
1228.  Affidavit  to  attach  witness, 
F.  1261,  p.  1544.  Order  for  attach- 
ment, F.  1262,  p.  1545.  Attachment, 
F.  1263,  p.  1546.  Subd.  3.  Oath, 
F.  873,  p.  1230. 

109.  Inquisition,  F.  874,  p.  1230. 

110.  Order  of  arrest.  See  Aerest  in 
Subject  Index.  Execution  against 
person,  F.  2223,  p.  2180.  Discharg-J. 
See  under  §  564,  etc. 

145-159.  F.  967,  p.  1316. 

1T4.  F.  967,  p.  1316. 

190,  191.  Stipulation  for  judgment 
absolute,  F.  2077,  p.  2067.  Subds.  2, 
3.  Orders  granting  leave  to  appeal, 
F.  2080-2082,  p.  2068.  For  notices 
of  appeal,  see  F.  2074-2083,  p.  2065. 

194.  Remittitur,  F.  2159,  p.  2118. 

217.  Original  petitions  and  proceed- 
ings thereon,  p.  312,  F.  191-214,  p. 
325,  etc.  Application  for  further 
directions.  See  list,  p.  2053.  Set-off 
of  judgments,  F.  2064,  p.  2057.  Far 
other  powers,  see  Receiver,  Refer- 
ence, and  similar  topics  in  Subject 
Index. 

218.  Order,  F.  1549,  p.  1736. 

231.  Order  transferring  cause  to  an- 
other department,  F.  2158,  p.  2117. 

319.  See  list,  p.  1723,  1738. 

339.  Direction  of  execution,  F.  2183, 
p.  2148. 

342.  Certificate,  p.  1745. 

343-345.  See  list,  p.  1738.  As  to 
stay,  see  also  list,  p.  412. 

430.  Demand  before  suit.  See  list, 
p.  516. 

417,418.  Summons,  p.  631. 

419.  Notice,  p.  632. 

420.  See  list,  p.  1748. 

421.  Notice  of  appearance.  See  list, 
p.  731.  Subscription,  F.  437,  439, 
p.  737,  739. 

422.  Extension  of  time  pending  appeal 
as  to  jurisdiction,  F.  440,  441,  p. 
738,  739.  Proceedings  for  exten- 
sion, F.  451,  etc.,  p.  749.  And  see 
under  §  520. 

423.  Notice,  F.  368,  p.  633. 

424.  Notice  of  appearance.  See  list, 
p.  731.  General  authority  to  ap- 
pear,  F.  270,  p.  511. 

425, 426.  Proof  of  service.     See  §  434. 
430.  Designation,     F.     275,     p.     514. 

Consent,  F.  276,  p.  515.     Aclaiowl- 

edgment,  F.  1,  p.  3. 


Section. 

434.  Proof  of  personal  service.  See 
list,  p.  635.  Authentication  of  ac- 
knowledgment, F.  1,  p.  3. 

435,  436.  See  list,  p.  653. 
438-143.  See  list,  pp.  663,  671. 

444.  See  list,  F.  423-426,  pp.  700- 
703.  Afiidavit  of  substituted  ser- 
vice by  delivery  at  residence,  or 
posting,  F.  390,  p.  661. 

445.  See  list,  p.  741.  Also  see  Affi- 
davit, F.  2041,  p.  2044;  and  order 
for  restitution,  F.  2048,  p.  2049. 

446.  Affidavit  by  judgment-creditor 
to  move  to  come  in  before  judg- 
ment as  co-plaintiff  in  a  creditor's 
action,  F.  1199,  p.  1497.  Order  al- 
lowing judgment-creditor  to  come 
in  as  co-plaintiff  in  creditor's  a> 
tion,  F.  1200,  p.  1498.  See  also 
under  §  452. 

447.  Appearance  of  third  person  on 
accounting,  F.  1806,  p.  1906.  Judsf- 
ment  directing  interpleader,  1<. 
1869-1870,  p.  1942.     See  also  §  452. 

451.  Designation  of  unknown  parties, 
F.  365,  p.  631.  Amending  as  to 
parties.     See  list,  p.  711,  712. 

452.  Bringing  in  new  parties.  See 
list,  p.  711,  712.  See  also  lists  at 
p.  1475,  1492,  and  the  following: 
Affidavit  to  move  to  strike  out  a 
defendant  who  has  died  leaving 
neither  representative  nor  assets 
subject  to  the  jurisdiction,  F.  1112, 
p.  1441.  Affidavit  of  surety  to  ob- 
tain leave  to  prosecute  action  aban- 
doned by  principal,  F.  1198,  p.  14f't. 
Affidavit  by  judgment-creditor  to 
move  to  come  in  before  judgment  as 
co-plaintiff  in  a  creditor's  action,  F. 

1199,  p.    1497.      Order    thereon,    F. 

1200,  p.  1498.  Order  allowing  bond- 
holders to  intervene  as  co-plaintiffs, 
F.  1201,  p.  1498.  Petition  by  prior 
purchasers  in  foreclosure,  F.  1203, 
p.  1499.  Petition  of  bondholder  to 
come  in  as  defendant  in  foreclosure 
by  trustee,  on  allegations  of  collu- 
sion, F.  1210,  p.  1505.  Notice  of 
motion  {or  order  to  show  cause! 
and  order  allowing  legatee  to  coma 
in,  in  an  action  to  construe  a  will, 
F.  1205-1206,  p.  1501.  Affidavit  of 
landlord  to  move  to  be  made  co- 
defendant  in  ejectment,  F.  1208,  p. 
1503.  Affidavit  by  owner  of  chat- 
tels to  intervene  in  action  for  pos- 
session, F.  1209,  p.  1504.  Order  to 
show  cause  (or  notice  of  motion) 
on    asking    leave    to    intervene,    F. 
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1211,  p.  1506.  Order  giving  leave 
to  intervene,  F.  1212,  p.  150.6.  Ap- 
pearance of  third  persons  on  ac- 
counting, F.  1806,  p.  1906.  Judg- 
ment directing  interpleader,  F.  1869, 
1870,  p.  1942.  Reference  to  ascer- 
tain necessary  parties,  F.  1974,  p. 
2009.  Order  bringing  in  creditors 
in  partition,  F.  1997,  p.  2021. 

453.  Supplemental  summons,  F.  436, 
p.  728.  Leave  to  issue,  F.  435,  p. 
727. 

456.  Order,  F.  1051,  p.  1389. 

458,  459.  Petition  after  suit  brought, 
F.  498,  p.  850.  Petition  for  leavo, 
F.  328,  p.  574.  Certificate,  F.  320, 
p.  576. 

460.  Agreement  to  serve  without  com- 
pensation, F.  330,  p.  576.  Order,- 
F.  331,  p.  577.  Order  denying  lea-\e, 
F.  332,  p.  577.  Motion  to  vacate 
leave,  F.  500-501,  p.  853. 

462.  jMotion  to  vacate  leave.  See  F. 
500,  501,  p.  853. 

463,  464.  Petition  for  leave  to  de- 
fend, see  F.  328,  p.  574;  F.  499.  p. 
851.  Affidavit  to  move  to  vacate 
leave,  F.  500,  p.  853.  Order  thereon, 
F.  501,  p.  853. 

468-472.  Forms  for  appointment  for 
a  plaintiff.  See  list,  p.  587;  for  a 
defendant,  p.  833.  For  plaintiff  in 
action  to  annul  marriage,  p.  1329. 

471.  Motion  to  vacate  judgment  had 
without  guardian,  F.  2042,  p.  2045. 

472.  Consent,  F.  341,  p.  591.  Order 
of  appointment,  F.  343,  p.  592;  F. 
486,  p.  839. 

473.  Petition,  F.  489,  p.  842.  Order, 
F.  490,  p..  844.  Affidavit  of  service, 
F.  491,  p.  845.  Order  absolute,  F. 
492,  p.  845. 

474.  Bond,  F.  493,  p.  846. 

475.  476.  As  to  ordering  new  se- 
curity, see  F.  260-262,  p.  481,  etc. 

477.  Order  charging  personally.  See 
F.  170,  p.  297. 

479.  Order  extending  time  to  serve 
complaint,  F.  1033,  p.  1374.  De- 
mand of  copy  complaint,  F.  437, 
439,  p.  736,  738. 

480  Affidavit  for  motion,  F.  1289, 
1291,  p.  1562,  1563.  Notice  of  mo- 
tion (or  order  to  show  cause)  to 
dismiss  action,  F.  1294,  p.  156.5. 
Order  of  dismissal,  F.  1295,  1200, 
p  1555,  1556.  Judgment  of  dis- 
missal, F.  1297,  p.  1556. 
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481,  Complaint,  demand  of  tempo- 
rary  injunction,  F.  526,  p.  910.  Af- 
fidavit in  support  of  motion  to  com- 
pel election  between  several  causes, 
F.  1096,  p.  1421.  Notice  of  motion 
to  compel  plaintiff  to  elect  between 
several  counts  setting  forth  the 
same  cause  of  action,  F.  1097,  p. 
1421. 

483.  Separate  statement,  notice  of 
motion  to  compel,  F.  1085,  1086,  p. 
1410.  Order  requiring,  F.  1087,  p. 
1411. 

488-492.  Demurrer,  p.  1387. 

506.  Judgment  against,  etc.,  in  rep- 
resentative capacity,  F.  1565,  p. 
1753;  compare  F.  1873,  1874,  p. 
1944.  Execution  against,  etc.,  in 
representative  capacity,  F.  2195,  p. 
2159. 

511.  Notice  of  motion  for  judgment, 
F.  1103,  p.  1426.  Order  thereon, 
F.  1104,  1107,  p.  1427,  1428.  Affi- 
davit to  move  for  payment  of  sum 
admitted  by  answer,  F.  1308,  p. 
1575.  Notice  of  motion  or  order  to 
show  cause  thereon,  F.  1309,  p.  1575. 

512.  Admission,  F.  1105,  p.  1427. 
Judgment,  F.  1106,  p.  1427. 

513.  See  under  §  526. 

515.  See  list  of  Forms,  p.  1748. 

516.  Affidavit  to  move  to  compel  re- 
ply, F.  1099,  p.  1423.  Notice  of 
motion,  F.  1100,  p.  1423.  Order 
compelling,  F.  1101,  p.  1424. 

517.  See  under  §  483. 

520.  Order  to  show  cause  or  notice 
of  motion  for  extension  of  time  to 
plead,  F.  1032,  p.  1373.  Order  ex- 
tending time,  F.  1033,  p.  1374. 
Stipulation,  F.  1034,  p.  1375.  See 
also  under  §  422. 

521.  Notice  indorsed  on  answer,  F. 
1036,  p.  1375.  Judgment  between 
co-defendants,  F.  1857,  p.  1931. 

524,  525.  Verification.  See  under 
§  526. 

526.  Verification,  see  list,  p.  1361. 

528.  Notice  of  election,  F.  1028,  p. 
1370. 

531.  Demand,  F.  1057,  p.  1394.  Affi- 
davit for  stay  after  demand,  "F.  1058, 
p.  1395.  Copy  of  account,  F.  10.>9, 
p.  1396.  Affidavit  to  obtain  order 
for  bill  of  particulars,  F.  1063,  p. 
1397.  Order  to  furnish  bill  of  par- 
ticulars, F.  1064,  p.  1399.  Bill  of 
particulars,  F.  1076,  p.  1404.  Veri- 
fication, F.  1077,  p.  1406.     Affidavit 
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to  obtain  further  account  or  further 
bill,  F.  1078,  p.  1406.  Notice  of 
motion  for  further  account  or  bill, 
F.  1079,  p.  1407.  Order  for  further 
account  or  further  bill,  F.  1080,  p. 

1407.  Notice  of  motion  to  compel 
acceptance,  F.  1081,  p.  1407.  Order 
precluding,  F.   1061,   1083,  p.   1397, 

1408.  Order  striking  out  complaint, 
etc.,  for  non-compliance,  F.  1084,  p. 

1409.  Order  annexing  bill  of  par- 
ticulars to  judgment  roll,  F.  2026, 
p.  2036. 

537.  Notice  of  motion,  F.  1108,  y. 
1429.    Order,  F.  1109,  1110,  p.  14;i0. 

538.  Affidavit,  F.  1091,  p.  1416.  No- 
tice of  motion,  F.  1092,  p.  1417. 
Order,  F.  1093,  p.  1418. 

539j  540.  Order  allowing  amendment, 
F.  1627,  p.  1796.  Order  to  amend, 
F.  1628,  p.  1797.  Amendment  at 
trial,  by  court,  F.  1744,  1746,  p. 
1873,  1874. 

542.  Amended  pleading,  F.  1043,  p. 
1382.  Notice  of  amended  pleading, 
F.  1044,  p.  1382.  Order  striking 
out,  F.  1045,  p.  1383. 

544.  Affidavits  to  move,  F.  1052,  100.!, 
p.  1391,  1392.  Order  to  show  can.sc, 
F.  1054,  p.  1392.  Order  granting 
leave,  F.  1055,  p.  1392.  Order  for 
supplemental  complaint  bringing  in 
third  person,  F.  1130,  p.  1453.  Sup- 
plemental complaint,  F.  1056,  p. 
1393. 

545.  Notice  of  motion,  F.  1094,  p. 
1418.  Order,  F.  1095,  p.  1420.  Or- 
der strildng  scandalous  and  imper- 
tinent matter  from  the  files,  F.  169, 
170,  p.  296,  297. 

546.  Notice  of  motion,  F.  1088,  p. 
1412.     Order,  F.  1089,  p.  14l3. 

549.  Subd.  1.  Affidavit.  See  Generitl 
Form,  F.  927,  p.  1274.  Order.  See 
General  Form,  F.  945,  p.  1293.  Or- 
der after  verdict,  F.  1640,  p.  1803. 
Subd.  2.  Affidavit  to  arrest  for  per- 
sonal injury,  F.  927,  modified  by  928, 
p.  1276.  The  same  in  limited  di- 
vorce, F.  927,  as  modified  by  V. 
929,  p.  1276.  Order,  F.  945,  p. 
1293.  Order  after  verdict,  F.  1640, 
p.  1803.  Sutd.  3.  Affidavit  to  ar- 
rest for  injury  to  real  property,  F. 
927  and  930,  p.  1277.  To  personal 
property  by  embezzlement ;  false 
pretences;  conversion,  etc.,  F.  931, 
etc.,  p.  1279,  etc.  Order,  F.  945,  p. 
1293.  Order  after  verdict,  F.  1640, 
p.    1803.      Affidavit    to    arrest    for 
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breach  of  promise,  F.  934,  p.  1281. 
Order,  F.  945,  p.  1293.  Order  after 
verdict,  F.  1640,  p.  1803.  Affidavit 
to  arrest  for  fraud  or  deceit;  in 
obtaining  advances,  F.  935,  p.  1282; 
on  forged  securities,  F.  932,  p.  1279. 
By  embezzlement,  F.  931,  p.  1279. 
Representations  through  mercantile 
agency,  F.  936,  p.  1283.  Fraudu- 
lent conversion,  F.  933,  p.  1281. 
Order,  F.  945,  p.  1293.  Order  after 
verdict,  F.  1640,  p.  1803.  Affidavit 
to  arrest  in  replevin,  F.  949,  p. 
1298.  Order,  F.  952,  p.  1301.  Or- 
der after  verdict,  F.  1640,  p.  180;j. 
Affidavit  to  arrest  for  money,  etc., 
received  in  fiduciary  capacity;  in 
trust  to  pay  over,  F.  938,  p.  1283. 
Received  by  a  collecting  agent,  F. 
939,  p.  1284.  Proceed  of  'sale  on 
commission,  F.  940,  p.  1285.  The 
same  after  foreign  judgment,  r. 
941,  p.  1287.  Embezzlement,  F. 
931,  p.  1279.  Order,  F.  945,  p.  1293. 
Order  after  verdict,  F.  1640,  p.  1803. 
Subd.  4.  Affidavit  to  arrest  for  fraud 
in  contracting  or  incurring  the  lia- 
bility sued  on,  F.  942,  p.  1288.  And 
see  F.  932-940.  Affidavit  to  arrest 
for  absconding  or  transfer  to  de- 
fraud creditors,  F.  943,  p.  1290. 
Order,  F.  945,  p.  1293.  Order  after 
verdict,  F.  1640,  p.  1803. 

550.  Affidavit,  F.  947,  p.  1296.  Or- 
der, F.  948,  p.  1297.  Order  after 
verdict,  F.  1640,  p.  1803. 

551.  Order  by  the  court,  F.  948,  p. 
1297.  Order  after  verdict,  F.  1640, 
p.  1803. 

552.  Affidavit.     See   F.   941,  p.   1287. 
554.  Affidavit.     See  F.   963,  p.   1313. 

Order,    F.    965,   p.    1314.      See   also 
under  §  564. 

557.  See  under  §  549. 

558.  Arrest  after  verdict,  F.  1640,  p. 
1803.  Amending  complaint,  F.  .954, 
p.  1302. 

559.  Undertaking  (except  in  replevint, 
F.  944,  p.  1292.  See  also  list  of 
Forms  of  undertakings  in  general, 
and  amendments  thereof,  new  se- 
curity, and  punishment  for  false  se- 
curity, p.  476. 

560.  Requirement  of  undertaking. 
See  F.  948,  p.  1297. 

561.  Order,  F.  945,  p.  1293;  by  court, 
F.  948,  p.  1297 ;  in  replevin,  F.  952, 
p.  1301. 
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564.  Affidavit  to  procure  discharge, 
F.  955,  p.  1306.  Order  to  sho>v 
cause,  F.  956,  p.  1307.  Discharjie, 
F.  958,  p.  1310,  Order  in  advaneo 
securing  privilege  from  arrest,  F. 
1902   (last  clause),  p.  1960. 

567.  See  list,  p.  1303. 

568.  Affidavit,  F.  955,  p.  1306.  Order 
to  show  cause,  F.  956,  p.  1307.  No- 
tice of  motion,  F.  957,  p.  1309. 
Order  vacating,  F.  958,  p.  1310. 
Refusing  to  vacate,  F.  959,  p.  1311. 
Reducing  bail,  F.  960,  p.  1312.  In- 
creasing security,  F.  961,  p.  1312. 

573.  Affidavit,  F.  9VS,  p-  1320.  Cer- 
tificate of  custody,  F.  979,  p.  1321. 
Order  to  show  cause,  F.  980,  p. 
1322. 

573.  Bail.     See  irnder  §  575. 

575.  Bail,  F.  966,  p.  1315,  and  see 
list  of  Forms  of  Undertakings  in 
general,  amending,  order  for  new  se- 
curity, and  punishment  for  false  se- 
curity, p.  476. 

577.  Notice  of  exception,  F.  968,  p. 
1316. 

578.  Notice,  F.  969,  p.  1317. 

580.  Examination,  F.  970,  p.  1317. 

581.  Allowance,  F.  971-974,  p.   1318. 

582.  Certificate  of  deposit,  F.  975,  p. 
1319. 

584.  Certificate  of  hail  in  lieu  of  de- 
posit, F.  977,  p.  1319.  Direction 
to  refund  deposit,  F.  973,  p.  1318. 

586.  Notice  to  protect  deposit,  F.  976, 
p.  1319.  Acknowledgments,  etc.,  F. 
1-10,  p.  3,  etc. 

588.  Leave.     See  subject  Index. 

592.  Subd.  1.  Surrender,  F.  981,  p. 
1323.  Subd.  2.  Certificate  of  sur- 
render, F.  982,  p.  1323.  Notice  r.f 
motion,  F.  984,  p.  1324.  Order,  F. 
985,  p.  1325. 

593.  Authority  to  arrest,  F.  983,  p. 
1324. 

594.  Certificate  of  surrender.  See 
under  §  592,  subd.  2. 

597.  Execution  against  property.  See 
F.  2183,  p.  2144;  against  person,  F. 
2223,  p.  2180. 

600,  601.  Affidavit  to  exonerate  after 
surrender,  F.  986,  p.  1325.  Order, 
F.  987,  p.  1326.  Affidavit  to  en- 
large time  to  surrender,  F.  988,  p. 
1327.  Notice  of  motion  thereon,  F. 
989,  p.  1328.  Affidavit  to  exonerate 
on  death  or  imprisonment,  F.  990, 
p.  1328.  Order  thereon,  F.  "991,  p. 
1328. 
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602.  Injunction.     See  under  §  610. 

603.  Complaint,  F.  526,  p.  910.  Affi- 
davit, etc.,  F.  527,  etc.,  p.  911,  etc., 
and  see  under  §  604.  Order.  Sea 
under  §  610. 

604.  See  list,  p.  898-899.  Affidavit  to 
reason  for  not  presenting  complaint, 
F.  532,  p.  916.  Denying  collusion 
in  interpleader,  F.  533,  p.  916.  Affi- 
davit by  co-plaintiff,  F.  534,  p.  916. 
Order.     See  under  §  610. 

605  J  Motion  at  Appellate  Division  for 
injunction  to  restrain  State  officer 
in  statutory  duty,  notice  of,  F.  537, 
p.  917. 

606.  Order.     See  under  §  610. 

607.  Affidavit,  F.  527-534,  p.  911,  etc., 
and  see  under  §  604. 

608.  Order.    See  under  §  610. 

609.  Notice  of  motion,  F.  535-537,  p. 
916,917.  Reference  on  motion  for  in- 
junction.    See  list,  p.  1588. 

610.  Injunction,  F.  538-651,  p.  918, 
etc.  Proceedings  for  contempt.  See 
list,  p.  1524. 

611.  Undertaking,  F.  656,  p.  977. 

612.  Undertaking,  F.  657,  p.  978. 

613.  Undertakings,  F.  658,  659,  p.  979. 

614.  Undertaking,  F.  670,  p.  994. 
616.  Undertaking,  F.  660,  p.'  980. 
618.  Undertaking.     See  under  §  612. 
620.  Undertaking,  F.  655,  p.  977. 

623.  Notice  of  motion,  F.  671,  p.  995. 
Order  of  reference,  F.  672,  p.  995. 
Notice  to  sureties,  F.  673,  p.  996. 
Report  assessing  damages,  F.  674,  p. 
996. 

624.  Report.  See  under  §§  623,  620. 
Notice  of  motion.     See  under  §  627. 

626.  Affidavit,  F.  663,  p.  988.  Order, 
F.  664,  p.  989. 

627.  Notice  of  motion,  F.  666,  p.  990. 
Order  to  show  cause,  F.  665,  p.  989. 
Order  granting  or  denying  motion, 
F.  667-669,  p.  991,  992. 

628.  Notice  of  motion.  See  under 
§  727. 

635.  Affidavits,  F.  828-833,  p.  1187, 
etc. 

637.  Warrant  of  attachment,  F.  838, 
p.  1206.    See  also  under  §  641. 

638.  Affidavit  of  attachment,  issued 
and  death  of  defendant  before  pub- 
lication of  summons  completed,  F. 
1131,  p.  1454.  Warrent.  See  under 
§  641. 

640.  Undertaking,  F.  834,  p.  1200. 

641.  Warrant,  F.  835,  p.  1203;  in  ac- 
tion for  public  moneys,  F.  838,  p. 
1206. 
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644.  Notice  of  exemption,  F.  895,  p. 
1246.  Bond  to  indemnify,  F.  875, 
p.  1230;  F.  864,  p.  1225.  Proceed- 
ings to  open  safe  deposit,  F.  845- 
848,  p.  1209,  etc.  Trial  of  title. 
See  under  §  108. 

649.  Subd.  1.  Notice  of  pendency  of 
attachment,  F.  849,  p.  1213.  Subd. 
2.  See  under  §  644.  Subd.  3.  Cer- 
tificate and  notice,  F.  850,  p.   1214. 

650.  Fund  holder's  certificate  admit- 
ting possession,  F.  854,  p.  1219. 
Denying  possession,  F.  855,  p.  1219. 
Denying  debtor's  title,  F.  856,  p. 
1219. 

651.  Affidavit  to  move  for  examina- 
tion, F.  857,  p.  1220.  Order  to  be 
examined,  F.  858,  859,  p.  1221,  1222. 
Certificate  of  refusal  to  answer,  F. 
861,  p.  1223.  Affidavit  thereto,  F. 
802,  p.  1224. 

652.  Undertaking,  F.  865,  866,  p.  1226. 
654.  Inventory,  F.  839,  p.  1207.    Oath, 

F.  840,  p.  1208. 

656.  Affidavit  to  obtain  sale,  F.  890, 
p.  1238.  Notice  of  motion,  F.  891, 
p.  1239.     Order,  F.  892,  p.  1239. 

657.  Affidavit  and  notice  of  claim,  F. 
867,  868,  p.  1227,  1228.  For  sub- 
poena (sub.  duces  tecum,  suhp.) 
ticket,  oath  of  jurors,  oath  of  wit- 
ness, see  under  §  108. 

658.  Undertaking,  F.  875,  p.  1230. 
For  indemnity  bond,  see  under 
§  644. 

658a.  Undertaking,  F.  876,  p.  1231. 

660.  Affidavit  of  claim,  F.  877,  p. 
1232.  Order  to  appraise,  F.  878, 
p.  1232. 

661.  Oath,  F.  879,  p.  1233.  Appraisal, 
F.  879,  p.  1233. 

662.  Undertaking,  F.  881,  p.  1234. 

663.  Order,   F.   882,   p.    1234. 

664.  See  Leave,  and  Parties,  in  sub- 
ject index. 

666.  See  under  §  660. 

668.  Undertaking,  F.  883,  p.  1235. 

669.  Order,  F.  884,  p.  1235. 

670.  AfBdavit,  F.  885,  p.  1236.  Un- 
dertaking, F.  886,  p.  1237. 

671.  Order,  F.  887,  p.  1237. 

672.  Affidavit,  F.  889,  p.  1238. 

673.  Affidavit,  F.  888,  p.  1237. 

674.  Appointment  of  keeper,  F.  843, 
p.  1209. 

675.  Order,  F.  893,  p.  1240. 

676.  Order,  F.  894,  p.   1240. 

677.  Affidavit  to  move  for  leave,  F. 
301,  p.  543.  Undertaking,  F.  303, 
p.  546. 
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678,679.  Order  giving  leave,  F.  302, 
p.  545. 

681.  Notice  and  order.  See  F.  1274, 
1275,  p.  1553.  See  also  F.  842,  p. 
1208. 

682.  Affidavit,  order  to  show  cause, 
notice  of  motion  and  order.  See 
under  §  683. 

683.  Affidavit,  F.  896,  p.  1247.  By 
subsequent  attaching  creditor,  F. 
910,  p.  1251.  Order  to  show  cause, 
F.  897,  p.  1247.  Notice  of  motion, 
F.  898,  p.  1249.  Order  vacating,  i". 
914,  p.  1257. 

687.  Notice  of  motion,  F.  915,  p.  1253. 
Order,  F.  917,  p.  1260. 

688.  Undertaking,  P.  916,  p.   1259. 

689.  Notice  of  motion.  See  under 
§  687.  Undertaking.  See  und?r 
§  688. 

693.  Affidavit,  F.  918-921,  p.  1261, 
etc.     Order,  F.  922,  p.  1264. 

694.  Undertaking,  F.   919,  p.   1262. 

695.  See  under  Refebence  in  Subject 
Index. 

697.  Sheriff's   proceedings   as   to   con- 
flicting claims.    See  under  execution. 
701.  Undertaking.     See  under  §   668. 

703.  Discontinuance.  See  p.  1558. 
Substitution.  See  under  Leave  and 
Paeties,  in  Subject  Index. 

704.  See  under  Leave  and  Pabties, 
in   Subject  Index. 

706.  Execution  to  a  sheriff  who  has 
levied  attachment,  but  whose  term 
of  office  has  expired,  F.  2189,  p. 
2155. 

707,708.  Execution.  See  Chapter 
XVI,  Execution,  p.  2123. 

709.  Taxation  of  fees.  See  F.  925, 
926,  p.  1266. 

710.  Assignment.  See  p.  504.  Ac- 
knowledgment, p.  1.  Substitution. 
See  Chapter  X,  Paeties,  p.  1432. 

711.  Affidavit  to  vacate  lis  pendens, 
F.  923,  p.  1265.  Order,  F.  525,  p. 
896. 

712.  Return,  F.  841,  p.  1208.  Order 
requiring,  p.  1553,  etc.  Taxation  of 
fees,  F.  925,  926,  p.   1266. 

713.  For  Forms  as  to  appointment  of 
receiver.  See  list,  p.  1026,  1027. 
Motion  for  receiver  after  judgmen*;, 
F.  2267,  p.  2211. 

714.  Order  for  receiver  in  inter- 
pleader, F.  1154,  p.  1471. 

717.  Affidavit  to  move  for  payment 
of  sum  admitted,  and  for  continu- 
ance of  action  as  to  residue,  F.  1308, 
p.  1575.     Notice  of  motion  or  ordat 
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to  show  cause  thereon,  F.  1309  p 
1575;  F.  788,  p.  1143.  Order  there- 
on, F.  789-790,  p.   1143,  1144. 

718.  Order  that  sheriff  take  and  pay 
or  deliver,  F.  791,  p.  1145.  Order 
that  clerk  deliver  over,  F.  2265,  p. 
2209.  Order  that  sheriff  convey, 
F.  2266,  p.  2210. 

719.  Order  to  elect,  F.  826,  p.  1177. 
Notice  of  election,  F.  827,  p.  1177. 

723.  Notice   of   motion   for    leave   to 
amend,    P.    64,    p.    181.      Order    to 
show    cause    against    amending,    F. 
168,   p.    295.      Order    to   amend   by 
cancelling  and  interlining,  F.  34,  p. 
23.     Amending  nunc  pro  tunc  with 
saving  clause,  F.  167,  p.  295.    Amend- 
ment by  consent,  F.  165-168,  p.  295. 
Order  amending  affidavit,  F.  81,  p. 
187.       Amending     appointment     of 
guardian  ad  litem,  service  and  judg- 
ment,   F.    495,   p.    848.     Order   for 
amendment  in  interpleader,  F.  1151, 
p.    1469.     Motion    to    amend    judg- 
ment.    See  list,  p.  2034.    Motion  to 
amend  order,  F.  64,  p.  181;  F.  145- 
148,   p.    284,    etc.      Order   of   court 
for  modifying  judge's  order,  F.  168, 
p.  295.     Amending  caption  of  order, 
F.    156,    p.    289.      Affidavit   to    ask 
amendment    of    order    of    reference, 
F.  32,  p.  22.     Order  thereon,  F.  33, 
p.    23.      Amending    order    to    show 
cause,  F.  1.32,  p.  276.  Amending  as 
to  parties.  *See  list,  p.  711,  712,  and 
list  on  p.   1440.     Striking  out  par- 
ties, F.  1629,  p.  1798.     Affidavit  to 
move  to  strike  out  a  defendant  who 
has  died,  leaving  neither  representa- 
tive nor  assets  subject  to  the  juris- 
diction, F.  1112,  p.  1441.     Affidavit 
for  leave  to  amend  pleading,  F.  1113, 
p.  1141.    Notice  of  motion  for  leave 
to   amend   a   pleading,    F.    1046,   p. 
1384.    Order  granting  leave  to  amend 
a  pleading,  F.  1047,  p.  1385.     Pro- 
vision  that   cause   retain   place   on 
calendar,   F.   1047,  p.   1386.     Leave 
to   plaintiff   to   amend,   etc.,   if   de- 
fendant amends,   F.   2051,   p.   2049. 
Leave  to  plead  after  judgment,   F. 
2070,  p.  2061. 
724    ( See  also  under  §  723. )      Default, 
P   130,  131,  p.  275.    Notice  to  limit 
time,  F.  134,  p.  278;  F.  2037,  p.  2040 
Affidavit  for  leave  to  amend  plead- 
ing,  F.    1113,   p.    1441.     Motion   to 
open    judgment,    default,    etc.      See 
list,  p.  2042.    Motion  to  amend  judg-  I 


Section, 
ment.     See  list,  p.  2034.     Leave  to 
plead   after   judgment,    F.   2070,   i>. 
2061. 

725.  See  Returns,  p.  366. 

727.  See  list,  p.  20. 

728.  Caption,  F.  41,  42,  p.  39. 

729.  See  p.  25. 

730.  Order  amending  undertaking,  F. 
259,  p.  481. 

732.  Order  allowing  payment  into 
court,  F.  1312,  p.  1578.  Notice,  F. 
1313,  p.  1579.  Notice  of  acceptance, 
F.  1315,  p.  1579. 

734.  Judgment,    F.    1727,   p.    1863. 

735.  Notice,  F.  1381,  p.  1614.  Ad^ 
mission,  F.  1382,  p.  1614.  And  ses 
Admission  of  Copy,  F.  1372,  p. 
1611. 

736.  Offer,  F.  1310,  p.  1576.  Notice, 
F.  1311,  p.  1576. 

737.  Judgment  on  offer,  F.  1726,  p. 
1863. 

738.  Offer,  F.  1299,  p.  1570.  Notice 
of  acceptance,  F.  1305,  p.  1573.  Affi- 
davit, F.  1306,  p.  1574.  Judgment, 
F.  1307,  p.  1574. 

739.  Offer,  F.  1303,  p.  1572.  Notice, 
F.  1305,  p.  1573. 

740.  Affidavit,  F.  1304,  p.  1573. 
743.  Order,  F.  1312,  p.  1578. 

745.  Certificate  of  payment,  F.  1314, 
p.  1579. 

751.  Affidavit  to  obtain  order,  F.  1316, 
p.  1580.  Notice  of  motion  (or  or- 
der to  show  cause)  for  order,  F. 
1317,  p.  1580.  Order,  F.  RIS,  p. 
1581. 

755.  Abatement,  p.  504. 

756.  Petition  by  receiver  for  leave  to 
be  substituted,  F.  1186,  p.  1485. 
Petition  for  continuance  by  husband 
after  marriage  of  female  plaintiff, 
F.  1197,  p.  1493.  Order  for  sup- 
plemental complaint  bringing  in 
third  person,  F.  1130,  p.  1453.  See 
also  list  of  Forms  as  to  changes  of 
parties  at  plaintiff's  instance,  p. 
1440;  at  defendant's  instance,  p. 
1458;  instance  of  third  person,  p. 
1475,  1492. 

757.  Suggestion,  F.  247,  248,  p.  447. 
Affidavit  to  move  to  substitute  ex- 
ecutor, etc.  See  lists,  p.  1440,  1458, 
1475,  1492.  Request  for  substitu- 
tion, F.  1168,  p.  1479.  Notice  of 
motion  (or  order  to  show  cause) 
for  substitution  of  representative, 
etc.  See  lists,  p.  1440,  1458,  1475, 
1492.  Order  for  continuance  on  mo- 
tion of  representative,  etc.,  F.  1172, 
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p.  1481.  Order  contiauing  actioa 
against  surviving  defendants,  F. 
1128,  p.  1451;  against  representa- 
tive of  decedent,  F.  1127-1129,  p. 
1451;  against  infant  heir,  etc.,  F. 
1185,  p.  1484.  Substitution  pending 
appeal,  affidavit  and  order,  F.  2110, 
2111,  p.  2087.  Consent  and  order 
for  same,  F.  2113,  2114,  p.  2089. 

758.  Forms  for  substitution.  See  un- 
der §  757.  Order  for  severance,  F. 
1128,  p.  1451;   F.  1195,  p.  1491. 

759.  See  under  §  757. 

760.  Amendment  as  to  parties.  See 
under  §  7.51.  Supplemental  sum- 
mons, F.  436,  p.  728.  Removal, 
adapt  from,  p.  1738. 

761.  Affidavit,  F.  1138,  p..  1460.  No- 
tice of  motion  or  order  to  allow 
cause,  F.  1139,  p.  1460.  Order  de- 
claring action  abated,  F.  1140,  p. 
1461. 

766.  Affidavit  to  move  for  substitu- 
tion of  public  officer's  successor,  F. 
1132,  p.  1455.  Notice  of  motion  for 
substitution  of  public  officer's  suc- 
cessor, F.  1133,  p.  1455.  Order  sub- 
stituting public  officer's  successor, 
F.  1134,  p.  1456.  Affidavit  to  move 
to  continue  action  against  receiver, 
F.  1135,  p.  1457.  Order  of  continu- 
ance against  receiver,  F.  1136,  p. 
1458.  Affidavit  for  substitution  of 
trustee's  successor,  F.  1187,  p.  1486. 
Notice  of  motion  for  substitution  of 
trustee's  successor,  F.  1188,  p.  1487. 
Order  substituting  trustee's  suc- 
cessor, F.  1189,  p.  1487.  Motion  by 
a  successor,  F.  1190,  p.  1488. 

767.  Orders.     See  list,  p.  253-255. 

769.  Explained,  p.  101,  102.  Notice 
of  motion.  See  list,  F.  47-51,  p.  160. 
Notice  confirming  previous  notice, 
F.  88,  p.  200.  Notice  of  motion  to 
amend  or  resettle,  F.  139-151,  p. 
280.  For  reargument,  F.  153,  p. 
288.  Affidavit,  F.  52,  p.  169.  Coun- 
ter-motion, F.  62,  p.  180.  Counter- 
mand, F.  63,  p.  181.  Stipulation 
as  to  motion,  F.  65-69,  p.  181,  etc. 

Orders.  See  list,  p.  253-255.  Notice 
of  entry  of  order,  F.  134,  p.  278. 
Affidavit  of  service  such  as  to  make 
disobedience  a  contempt,  F.  225,  p. 
410. 

770.  Explained,   p.   90. 

771.  Order  to  show  cause,  F.  60,  61, 
p.  179,  180.  Order  transferring  mo- 
tion, F.  70,  73,  p.  183,  184.  Recital 
of  transfer  of  motion,  F.  101,  p.  259. 
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Order  changing  time  of  hearing,  F. 
152,  p.  287. 
772.  Explained,  p.  91,  92,  n.,  p.  9&. 
Judge's  ex  parte  vacatur,  F.  171, 
p.  298.  Order  by  judge  to  show 
cause,  F.  173,  p.  298.  Order  l,y 
court  to  show  cause,  F.  174,  p.  299. 
Order  vacating  on  notice,  F.  175,  p. 
300. 

775.  Stay,  F.  119,  120,  p.  270;  F.  128- 
130,  p.  274;  F.  229-236,  p.  424. 
Order  that  one  action  abide  the 
event  of  another,  F.  1236,  p.  1523. 
Stay  till  determination  of  another, 
F.  1364,  p.  1606.  Stay  of  sale,  V. 
2230-2232,  p.  2188. 

776.  Leave  to  renew,  F.  83-85,  p.  188; 
F.  108,  p.  265;  F.  158-161,  p.  291. 
Renewal,  F.  158-160,  p.  291.  Denial 
because  made  before  wrong  justice, 
F.  110,  p.  266.  Order  vacating,  F. 
171-175,  p.  298.  Motion  for  re- 
hearing, F.  82-85,  p.  188.  New  mo- 
tion, F.  108,  p.  265. 

778.  Proceedings  for  contempt.  See 
list,  p.   1524. 

779.  Order  to  pay  costs,  F.  101,  p. 
269.  Notice  of  stay  by  non-pay- 
ment, F.  236,  p.  429.  Notice  of 
motion  to  vacate  proceedings  in  vio- 
lation of  stay,  F.  238,  p.  430.  Order 
to  show  cause  why  costs  should  not 
be  set  off  against  each  other,  F. 
1361,  p.  1603.  Order  setting  off 
costs  against  each  other,  F.  1362, 
p.  1604.  Order  for  svky  until  costs 
of  former  action  are  paid,  F.  1365, 
p.  1607.  Execution,  F.  181,  p.  304. 
Judgment  setting  off  costs.  Com- 
pare F.  1726,  1727,  p.  1863. 

780.  Notice  of  motion  (general  form), 
F.  47,  p.  166.  Order  to  show  cause 
(general  form),  F.  60,  p.  179.  In- 
dorsement on  returning  notice  as 
irregular,  F.  143,  p.  283;  F.  227, 
p.  411. 

781.  Order  to  show  cause  and  notice 
of  motion  (for  extension  of  time  to 
plead),  F.  1032,  p.  1373.  Order  ex- 
tending time  for  service,  F.  226, 
p.  410. 

783.  Order  to  file  case,  etc.,  nunc  pro 
tunc,  F.  1661,  p.  1822.  Motion  to 
open  judgment.  See  list,  p.  2042. 
See  also  Amendment,  in  Subject 
Index. 

785.  Order  allowing  appeal,  F.  2084, 
p.  2071.  Order  giving  leave  to 
move,  F.  2040,  p.  2044.  And  see 
p.  2071. 
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787.  See  Table,  p.  348,  349. 
791.  See  list,  p.  1582.    Affidavit  as  to 
dower,  P.   1319,  p.   1583. 

793.  Affidavit  to  obtain  preference, 
F.  1319,  p.  1583;  F.  1323,  p.  1586. 
Notice  of  motion  for  preference,  F. 
1320,  p.  1584.  Order  giving  prefer- 
ence,  F.   1321,  p.   1585. 

794.  Note  of  issue.    See  under  §  977. 

796.  Admission,  F.  11-13,  p.  9.  Affi- 
davit of  service  on  attorney,  F.  222, 
p.  408.  Affidavit  of  service  on  sher- 
iff or  coroner,  F.  223,  p.  409.  Affi- 
davit of  service  on  a  party  or  at- 
torney of  a  paper  other  than  process, 
F.  219,  220,  p.  406.  Affidavit  of 
seeing  service  made  by  a  person  who 
has  since  disappeared,  F.  224,  p.  409. 

797.  Affidavit  of  service  through  the 
post-office,  F.  221,  p.  407.  See  also 
under  §  796. 

803.  Affidavit  of  service  to  bring  inlo 
contempt.     See  nnder  §  610. 

803.  See  Tabmj  of  Eembdiks,  p.  1620, 
1621. 

805.  Petition,  F.  1012,  p.  1351;  F. 
1387,  p.  1623.  Order  to  make  dis- 
covery or  show  cause,  F.  1388,  p. 
1626.  Affidavit  to  oppose,  F.  1339, 
p.  1627. 

806.  Affidavit  to  vacate.  See  last 
above. 

807.  Order,  F.  1390-1397,  p.   1628. 

808.  Proceedings  to  punish  for  eon- 
tempt,  p.  1524.  Striking  out  plead- 
ing, p.  1415.  Precluding  evidence, 
F.  1083,  p.   1408;   F.  1397,  p.  1631. 

810.  Acknowledgment.     See  list,  p.  3. 

811.  Bond,  F.  35,  36,  p.  32.  Under- 
taking, P.  249,  p.  477. 

813.  See  list  of  Forms,  p.  477. 

813.  Justification  or  affidavit  of  suffi- 
ciency, F.  252,  p.  479.  Approval, 
F   255   t>.  480. 

814.  Petition  for  leave,  F.  308,  p.  552. 
Order,  F.  309,  p.  553. 

816.  Filing,  F.  256,  p.  480. 

817.  Affidavit,  F.  1231,  1232,  p.  1519. 
Notice  of  motion,  F.  1234,  p.  1521. 
Order  consolidating,  F.  1235,  p. 
1522.  See  also  affidavit  to  stay 
pending  another,  F.  1363,  p.  1605. 
Order  staying,  F.  1364,  p.  1606. 

818  See  p.  1738.  Removal  and  con- 
solidation,  F.   1233,  p.    1519. 

820.  Affidavit  to  obtain  order,  F. 
1144-1149,  p.  1463;  F.  1156,  1158, 
p.  l472,  1474.  Order  to  show  pause 
(or  notice  of  motion)  for  inter- 
pleader, F.  1150,  1157,  p.  1468,  1473. 
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Order  of  interpleader,  F.  1151-1155, 
p.  1469,  etc.     Compare  judgment  in 
action    for    interpleader,    F.    1863, 
1870,  p.  1942. 

821.  Affidavit,  F.  1289,  1292,  p.  1562, 

1563.  Notice  of  motion  or  order  to 
show  cause,  P.  1294,  p.  1565.  Order, 
F.  1295,  1296,  p.  1565.  Judgment, 
P.  1297,  p.  1566. 

822.  Affidavit,  P.  1289,  1293,  p.  1562, 

1564.  Notice  of  motion  or  order  to 
show  cause,  P.  1294,  p.  1565.  Order, 
P.  1295,  1296,  p.  1565.  Judgment, 
P.  1297,  p.  1566. 

823.  Affidavit  to  move  for  trial  of 
issues,  P.  1730,  p.  1867.  Notice  ot 
motion,  P.  1731,  p.  1868.  Issues 
proposed,  P.  1732,  p.  1868.  Order 
directing  issues  to  be  settled,  P. 
1733,  p.  1869.  Notice  of  proposed 
issues,  P.  1734,  p.  1869.  Amend- 
ments to  proposed  issues,  P.  1735, 
p.  1870.  Notice  of  settlement,  P. 
1736,  p.  1870.  Order  settling,  P. 
1737-1739,  p.  1870,  1871.  Resettle- 
ment, F.  1787,  p.  1897. 

824.  Affidavit  to  move  to  compel 
filing,  P.  1039,  p.  1377.  Certificate 
of  non-filing,  P.  1040,  p.  1377.  Or- 
der, P.  1041,  p.  1377. 

825.  Direction  in  what  county  to  en- 
ter, P.  136,  p.  279. 

837.  References  as  to  appointment  of 
receiver,  P.  680-686,  p.  1030,  etc.; 
P.  706-708,  p.  1064,  etc.  Order  to 
superintend  transfer,  P.  707,  p.  1065; 
F.  733,  p.  1096.  Notice  to  appear 
before  referee,  F.  734,  p.  1097.  An- 
other form,  by  summons,  P.  735,  p. 
1097.  Referee's  order  to  transfer  to 
receiver,  P.  736,  p.  1097.  Examina- 
tion pro  interesse  suo,  F.  762,  p. 
1121.  Reference  of  receiver's  ac- 
counts, P.  772-776,  p.  1130,  etc. 
Reference  to  compute  in  foreclosure, 
P.  1586,  p.  1769,  etc.  Reference  to 
settle  terms  of  judgment  and  fix  al- 
lowance, F.  1811,  p.  1909.  For  other 
references,  see  list,  p.  1588. 

842.  Jurat,  P.  14-24,  p.  13,  etc. 

843.  Oath.    See  under  §  845. 

844.  Authentication  by  clerk,  F.  20, 
p.  16. 

846.  Oath,  P.  89-93,  p.  204. 

847.  Affirmation,  P.  91,  p.  204. 
852.  Subpoena,  P.  1509-1511,  p.  1701 ; 

before  referee,  F.  1350,  p.  1596.  And 
see  under  §  867.  Subpcena  ticket, 
P.  1511,  p.  1702.  Affidavit  of  ser- 
vice, P.  1625,  1626,  p.  1795. 
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853.  Affidavit  to  attach  witness,  F. 
1259,  p.  1543.  Order  for  attach- 
ment, F.  1258,  p.  1542.  Attachment, 
F.   1260,  p.   1543.     And  see  list  on 

?.   1524.     Striking  out  pleading,  F. 
090,   p.    1415. 

854.  See  under  §§  108  and  886. 

855.  Warrant,  F.  1260,  p.  1543. 

856.  Order,  F.  1237-1240,  p.  1525,  etc. 
Warrant,  F.  1241,  p.  1528.  And  see 
list  on  p.  1524. 

857.  Commitment,  F.  1241,  p.  1528; 
F.  1252,  p.  1538.  And  see  list  on 
p.   1524. 

861,862.  Order  discharging,  F.  151S, 

p.  1708. 
864.  Affidavit,  F.  1517,  p.  1707. 

866.  Discovery.  See  Table  of  Rem- 
edies, p.  1620,  1621. 

867.  Subpoena  duces  tecum,  F.  1512, 
p.  1702.  Affidavit  for  order  to  pro- 
duce books,  etc.,  F.  1513,  p.  1703. 
Order  to  produce,  F.  1514,  p.  1704. 

868.  See  under  §  867. 

869.  See  under  §  867. 

870.  etc.  See  explanations,  p.  534.  See 
Table  of  Remedies,  p.   1620,  1621. 

872.  Affidavit  to  obtain  perpetuation 
of  testimony  before  suit,  F.  295,  p. 
536.  Examination  to  ascertain  ad- 
ditional defendants.  See  p.  704. 
Affidavit  to  obtain  examination  of 
defendant  before  service  of  com- 
plaint, to  enable  plaintiff  to  bring 
in  others  as  co-defendants,  F.  427, 
p.  704.  Another  form,  to  enable 
plaintiff  to  frame  complaint  and 
name  correctly  unknown  defend- 
ants, in  action  to  prevent  perversion 
of  trust  funds,  and  to  set  aside  cor- 
porate election,  F.  428,  p.  707.  An- 
other form,  to  bring  in  new  co-de- 
fendants and  to  frame  complaint, 
in  action  to  set  aside  expulsion  from 
stock  exchange,  F.  429,  p.  708.  To 
enable  defendant  to  plead,  F.  1013, 
p.  1353.  Affidavit  to  obtain  exam- 
ination of  adversary  to  enable  party 
to  plead,  F.  1014,  1015,  p.  1358. 
Affidavits  to  examine  party  before 
trial,  F.  1398-1408,  p.  1634,  etc. 
Affidavit  for  examination  of  wit- 
ness de  bene  esse,  F.  1506,  p.  1696. 

873.  Order  for  examination,  F.  1409- 
1414,  p.  1642,  etc.  Order  before  ac- 
tion begun,  F.  294,  p.  535.  Order 
to  show  cause  to  vacate,  F.  296,  p. 
538.  Order  vacating,  on  notice  or 
after  order  to  show  cause,  F.  297, 
p.    538.      Order   that   a   corporation 
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party  under  examination  produce 
books,  F.  1411,  p.  1644.  Order  for 
examination  de  bene  esse,  F.  1507, 
p.  1698.  Proceedings  for  plaintiff's 
physical  examination,  affidavit  and 
order,  F.   1427-1429,  p.  1651,  etc. 

874.  Proceedings  for  contempt,  F. 
1258,  p.  1542.  Striking  out  plead- 
ing, F.  1090,  p.  1415. 

876.  Affidavit.  See  general  Forms, 
p.  406,  etc. 

879.  Stipulation,  F.  1502,  p.  1694; 
F.  1505,  p.  1695. 

880.  Deposition,  F.  1420-1426,  p. 
1648,  etc.;  F.  1503,  p.  1695.  Depo- 
sition de  bene  esse,  F.  1508,  p.  1699. 

885.  Explained,  p.  106,  etc.  See 
Table,  p.  1620,  1621.  Affidavit,  F. 
53-56,  p.  172,  etc.  Order,  F.  57,  p. 
177.  Subpoena,  F.  58,  p.  177.  Depo- 
sition, F.  59,  p.  178. 

886.  Affidavit,  F.  53-56,  p.  172.  Sub- 
poena, F.  58,  p.  177;  F.  1417,  1418, 
p.  1646. 

887.  See  table  of  methods  of  taking 
evidence  without  the  State,  1656- 
1657.  Notice  of  motion  or  order  to 
show  cause.  See  under  §  889.  Affi- 
davit to  move  for  commission  to 
take  deposition  of  specified  witness 
without  the  State,  F.  1430-1437, 
p.  1659,  etc. 

888.  Affidavit.     See  under  §  887. 

889.  Notice  of  motion  or  order  to 
show  cause,  F.  1437,  p.  1664.  Order, 
F.   1438-1446,  p.   1684. 

891.  Interrogatories  settled  by  con- 
sent, F.  1451,  p.  1670.  Notice  of 
settlement,  F.  1467,  p.  1676.  Inter- 
rogatories settled  by  order,  F.  1452- 
1462,  p.  1670.  Cross-interrogatories, 
F.  1463-1466,  p.  1675.  Allowance 
of  interrogatories,  F.  1468,  p.  1677. 

892.  Direction  to  return,  F.  1470,  p. 
1678. 

893.  See  table  of  methods  of  taking 
evidence  without  the  State,  p.  1656, 
1657.  Motion  for  oral  examination, 
F.  1447,  p.  1668.  Order,  F.  1448, 
p.  1668.  Commission,  F.  1469,  1490, 
p.  1677,  1692. 

894.  Affidavit,  F.  1496,  p.  1688.  No- 
tice of  motion  or  order  to  show 
cause,  F.  1497,  p.  1690.  Order  for 
open  commission,  F.  1498,  p.  1691. 

896.  Notice  of  taking.  See  under 
§  899. 

898.  See  table  of  methods  of  taking 
evidence  without  the  State,  p.  1656, 
1657.     Order,  F.  1500,  p.  1692. 
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899.  Notice,  F.  1471,  1501,  p.  1679, 
1692.  '^ 

900.  Deposition.    See  iinder  §  901. 

901.  Oath  of  -witness,  F.  1472,  p. 
1679;  of  interpreter,  F.  1473,  p. 
1679.  Deposition,  F.  1474,  p.  1673. 
Indorsement  on  exhibit,  F.  1477,  p. 
1683. 

902.  Certificate  of  execution,  F.  1475, 
1476,  1478,  p.   1681,   1682,   1683. 

904.  Affidavit,  F.  1480,  p.  1683. 

906.  Indorsement,  F.  1481,  p.  1684. 

907.  Certificate  of  mailing,  F.  1479, 
p.  1683. 

908.  See  table  of  methods  of  taking 
evidence  without  the  State,  p.  1656, 
1657.  Stipulation,  F.  1449,  p.  1663. 
Order,  F.   1450,  p.   1670. 

910.  Notice  of  motion  to  suppress,  F. 
1483-1494,  p.  1685,  etc.  Order  sup- 
pressing, F.  1495,  p.  1688. 

913.  See  table  of  methods  of  taking 
evidence  without  the  State,  p.  165(3, 
1657. 

915.  See  list,  p.  1709. 

921.  Certificate,  F.  44,  p.  42. 

935-937.  Acknowledgment,  F.  1-10, 
p.  3,  etc. 

943.  Certificate,  F.    1526,  p.   1714. 

944.  Certificate,  F.   1527,  p.   1715. 

946.  Proof  by  witness,  F.  6,  p.  5. 

947.  Exemplification  of  record  of  con- 
veyance, F.  1530,  p.  1717;  F.  1533, 
p.   1719. 

952.  Authentication  of  foreign  judg- 
ment-roll, F.  1535,  p.  1721. 

957.  Certificate,  F.  45,  p.  42. 

961.  Certificate  (that  pleadings  are 
not  filed),  F.  1040,  p.  1377. 

967.  Direction  as  to  order  of  trying 
issues,  F.   1742,  p.   1873. 

968.  Waiver  of  jury  trial,  F.  1728, 
p.  1865 ;  F.  1741,  p.  1872.  And  see 
list  of  Forms,  p.  1914.  Recital  of 
■waiver  in  judgment,  F.  1768,  p. 
1889. 

969.  Reference.  See  under  §§  1013, 
1015.  Order  for  jury  trial.  See 
under  §  970. 

970.  Affidavit  for  trial  of  issues,   F. 

1730,  p.  1867.    Notice  of  motion,  F. 

1731,  p.   1868.     Issues  proposed,  F. 

1732,  p.  1868.  Order  directing  is- 
sues to  be  settled,  F.  1733,  p.  1869. 
Notice  of  proposed  issues,  F.  1734, 
p  1869.  Amendments  to  proposed 
issues,  F.  1735,  p.  1870.  Notice  of 
settlement,  F.  1736,  p.  1870.  Order 
settling  issues,  F.  1737,  1738,  p. 
1870.     Order  for  trial  of  issues,  F. 
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1902,  p.  1960.  Decision  after  trial 
of  issues,  F.  1786,  p.  1896.  Order 
for  resettlement  of  issues,  F.  1787, 
p.  1897. 

971.  See  imder  §  970. 

972.  Trial  by  court  after  trial  of  part 
of  issues  by  jury.    See  list,  p.  1896. 

977.  Notice  of  trial,  F.  1596,  p.  1775; 
F.  1601,  p.  1781;  F.  1740,  p.  1872. 
Note  of  issue,  F.  1602,  1603,  p.  1783. 

980.  Affidavit  of  merits,  F.  1604,  1605, 
p.  1784.  Dismissal,  F.  1700,  1701, 
p.  1853.  Verdicts.  See  list,  p.  1799. 
Decision,  F.  1748,  p.  1877.  Inques;, 
F.  1697-1699,  p.  1851,  1852. 

984.  Designation  of  place  of  trial  in 
complaint,  as  in  summons,  p.  631. 

985.  Order  changing  place  of  trial  by 
consent,  F.  1538,  p.  1725. 

986.  Demand  for  change,  F.  1536,  p. 
1724.  Consent,  F.  1537,  p.  1725. 
Affidavit  to  move  to  change  to 
proper  county,  F.  1539,  p.  1725,  etc. 
Notice  of  motion,  F.  1543,  p.  1728. 
Order  to  show  cause,  F.  1546  p. 
1733. 

987.  Subd.  1.  See  imder  §  986.  Subd. 
2.  Affidavit  for  motion,  F.  1544,  p. 
1729.  Subd.  3.  Affidavit  for  motiou, 
F.  1545,  p.  1730.  Affidavit  to  op- 
pose change,  F.  1547,  p.  1734.  Or- 
der, F.  1548,  p.  1735. 

988.  Stipulation  to  change,  F.  1550, 
p.  1737. 

992.  Exceptions  on  the  trial,  p.  1825, 
1826. 

993.  Modification  of  judgment  or  or- 
der, at  Appellate  Division,  F.  2129, 
2130,  p.  2099. 

994.  Notice  of  copy  decision  or  report, 
F.  1749,  p.  1880.  Notice  of  excep- 
tions, F.  1750,  p.  1880.  Notice  of 
filing,  F.  1751,  p.  1882.  Leave  to 
file  nunc  pro  tunc,  F.  1752,  1753,  p. 
1883.  Exceptions  to  report  on  ac- 
counting, F.  1809,  p.  1908. 

995.  Exceptions  on  the  trial,  p.  1825, 
1826. 

997.  Appeal.  See  under  Appeal  in 
Subject  Index.  Case,  after  trial  by 
jury,  F.  1662,  p.  1823;  after  trial 
by  the  court  or  referee,  F.  1755,  p. 
1885.  Notice  of  settlement,  F.  1665, 
p.  1828.  Order  of  settlement,  F. 
1667,  p.  1830.  Leave  to  file  nunc 
pro  tunc,  F.  1753,  p.  1883,  etc.  Ex- 
tension of  time  to  make  case,  F. 
1660,    p.     1821.      Exceptions    after 
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trial  by  jury,  adapt  from  F.   1662, 
p.  1823;  after  trial  Ijy  court  or  ref- 
eree, adapt  from  1'.  1755,  p.  1885. 

998.  Motion  for  new  trial,  see  list, 
p.   1805. 

999.  Motion  for  new  trial,  F.  1642- 
1650,  p.  1805,  etc.  Order,  F.  1642, 
p.  1805;  F.  1653-1054,  p.  1815, 
1816.     Case,  F.  1662,  p.  1823. 

1000.  Order  for  hearing  at  Appellata 
Division,  F.  1655,  p.  1817;  F.  1657- 
1659,  p.  1819.  Notice  of  hearing, 
F.   1656,  p.   1818. 

1001.  Notice  of  entry,  F.  1749,  p. 
1880.  Notice  of  motion  for  new 
trial,  F.  1754,  p.  1884.  Leave  to 
file  nunc  pro  tunc,  F.  1753,  p.  1883. 

1002.  Motion  for  new  trial,  see  list, 
p.  1799,  1800;   1875. 

1003.  Motion  for  new  trial,  F.  1785, 
p.  1896. 

1005.  Order  for  time,  F.  1660,  p. 
1821.     Judgment,  F.   1758,  p.  1885. 

1006.  Motion  for  new  trial.  See  New 
Tbial  in  Subject  Index. 

1008.  Waiver  of  jury,  F.  1728,  p. 
1865;  1741,  p.  1872.  And  see  list 
of  Forms,  p.  1914. 

1009.  Stipulation  of  waiver,  F.  1728, 
p.  1865;  F.  1741,  p.  1872.  And  see 
list  of  Forma,  p.  1914.  Recital  in 
judgment,  F.  1768,  p.  1889. 

1010.  Decision  on  demurrer,  F.  1598- 
1600,  p.  1776-1778.  Decision  on 
issues  of  fact,  F.  1748,  p.  1877. 
Order  for  new  trial,  adapt  from  F. 
1654,  p.  1816. 

1011.  Reference  by  consent,  F.  1831- 
1836,  p.  1921,  etc. 

1012.  Order  of  reference,  F.  182-t- 
1829,  p.  1919,  etc.  In  divorce,  F. 
1901,  p.  1959. 

1013.  Compulsory  reference,  see  list, 
p.  1914.  Order  of  reference  of  spe- 
cific questions,  F.  1788-1791,  p. 
1898,  etc. 

1014.  Application  for  judgment,  F. 
1810,  p.  1909.  Order  for  judgment, 
F.  1812-1815,  p.  1910. 

1015.  Order  referring  a  question  not 
arising  on  the  pleadings,  see  list, 
p.  1588.  Reference  of  specific  ques- 
tion or  account,  F.  1788-1803,  p. 
1898,  etc.  As  to  attorney's  com- 
pensation, F.  1230,  p.  1517.  To 
ascertain  measure  of  fine,  F.  1249, 
p.  1536.  As  to  contempt,  F.  1260, 
p.  1548.  To  settle  terms  of  judg- 
ment, F.  1811,  p.  1909.  Order  of 
reference  as  to  fact  on  motion,   F. 
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1327-1348,  p.  1590.  Notice  of  mo- 
tion after  reference,  F.  1355,  p. 
1598.  Notice  of  hearing,  see  un- 
der §  1018.  Subpoena,  see  under 
§  1017.    Stunmons,  see  under  §  1018. 

1016.  Oath,  F.  1351,  p.  1596.  Oath 
and  entry  in  minutes,  F.  1838,  1839, 
p.  1924.  Oath,  in  dower,  F.  1934, 
p.  1979;  in  partition,  F.  1984,  p. 
2015. 

1017.  Subpoena,   F.    1350,   p.    1596. 

1018.  Appointment  of  meeting,  F. 
1804,  p.  1905.  Notice  of  hearing, 
F.  1349,  p.  1595.  Notice  of  trial, 
1837,  p.  1924.  Summons,  F.  1352, 
p.  1596.  Order  that  boolcs  and 
papers  be  deposited  with  referee,  F. 
1353,  p.  1596. 

1019.  Report  of  testimony  and  opin- 
ion on  motion,  F.  1356,  p.  1599. 
Report  on  accounting,  F.  1807,  p. 
1907.  Exceptions  to  report  on  spe- 
cial question,  F.  1357,  p.  1600.  No- 
tice of  motion  to  confirm,  F.  1358, 
p.  1601.  Order  on  motion  to  con- 
firm, F.  1359,  p.  1601.  Order  sus- 
taining exceptions,  F.  1360,  p.  1602. 
Notice  to  terminate  for  delay,  F. 
18;43,  p.  1925.  Motion  to  set  aside 
report  for  irregularity,  F.  1854,  p. 
1930.  Motion  for  further  findings, 
F.  1855,  p.  1930.  Motion  to  vacate 
proceedings  after  notice  terminating 
reference,  F.  1844,  p.  1926. 

1030.  Single  damages,  F.  1720,  p. 
1860. 

1021.  Decision  of  court,  F.  1598,  1599, 
p.  1776.  Interlocutory  judgment, 
F.  1600,  p.  1778.  Order  for  final 
judgment,  F.   1601,  p.  1780. 

1023.  Decision  of  judge,  with  find- 
ings, etc.,  F.  1748,  p.  1877.  Report 
of  referee,  with  findings,  etc.,  F. 
1845-1850,  p.  1927,  etc.  Motion  for 
further  findings,  F.  1855,  p.  1930. 
Resettlement  of  findings,  F.  2035,  p. 
2039. 

1023.  Requests  to  find,  F.  1747,  p. 
1875.     Decision,  F.  1748,  p.  1877. 

1026.  Appointment  of  time,  F.  1804, 
p.  1905. 

1063-1069.  Special  jury,  F.  1610- 
1621,  p.  1792,  etc. 

1070.  Foreign  jury,  F.  1622,  p.  1794. 

1184.  Verdict,  F.  1631,  p.  1800.  Judg- 
ment, F.  1720,  p.  1860. 

1185.  Verdict  subject  to  opinion,  F. 
1633,  p.  1801. 
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1186.  General  verdict,  F.  1631-1633, 
p.  1800.  Special  verdict,  F.  1634, 
1638,  p.  1802,  1803. 

1187.  Directioa  to  answer  special 
questions,  F.  1637,  p.  1802.  An- 
swers, F.  1638,  p.   1803. 

1189.  Entry  of  verdict,  F.  1631-1639, 
p.  1800-1803.  Order  for  judgment, 
F.  1674,  1675,  p.  1835. 

1200.  Judgment,  see  Subject  Index. 
Interlocutory  judgment  directing 
reference,  F.  1794,  p.  1900.  Leave 
to  apply  for  further  directions,  F. 
1781,  p.  1893.  Application,  see  fur- 
ther directions  in  Subject  Index. 

1204.  Judgment  in  favor  of  differ- 
ent parties,  F.  1721-1723,  p.,  1860. 
Judgment  for  affirmative  relief  be- 
tween co-defendants,  F.  1857,  p. 
1931. 

1205.  Judgment,  F.  1721-1723,  p. 
1860.  Ajad  see  Seveeing  in  Subject 
Index.  Order  compelling  entry  of 
judgment,  see  F.  1675,  p.  1835. 

1209.  Judgment  of  dismissal,  F.  1773, 
p.  1890.  Order  amending  judgment 
in  this  respect,  F.  2033,  p.  2038. 

1210.  See  Suggestion  in  Subject  In- 
dex. 

1212.  Judgment,  on  default,  F.  1560- 
1565,  p.  17-1:9,  etc.;  on  admission  of 
service  and  waiver  of  time  to  an- 
swer, F.  384,  p.  651.  Motion  to 
vacate  judgment,   F.   2043,  p.   2046. 

1213,  1214.  Judgment  entered  on  ad- 
mission of  service  and  waiver  oi 
time  to  answer,  F.  384,  p.  651.  Com- 
putation by  the  clerk,  see  p.  1749, 
n.  Affidavit  for  judgment,  F. 
1568,  p.  1755;  F.  1562,  p.  1750; 
in  foreclosure,  F.  1584,  p.  1760; 
in  attachment  case,  F.  1579,  p. 
1762.  Affidavit  of  regularity  in  di- 
vorce, F.  1897,  p.  1956.  To  move 
for  judgment  in  partition,  F.  1964, 
p  2004.  Proof  of  service  of  sum- 
mons, F.  369-381,  p.  641;  of  ai> 
pearance,  F.  1562,  p.  1750;  of  do- 
fault,  F.  1562,  p.  1750.  Notice  of 
application  for  judgment,  F.  1566, 
p.  1754.  See  also  notice  of  motion 
for  judgment  on  complaint  and  an- 
swer which  raise  only  a  question  of 
law  F  1102,  p.  1425.  Judgment  on 
default,  F.  1568,  etc.,  p.  1755.  Mo- 
tion to  vacate,  F.  2043,  p.  2046. 

1215.  Order  of  reference,  F.  1572,  p. 
1758  Notice  of  executing  reference, 
F  1349,  p.  1595.  Report,  see  F. 
1587,  etc.,  p.  1769.     Order  for  writ 
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of  inquiry,  F.  1572,  p.  1758.  Writ 
of  inquiry,  F.  1573,  p.  1759.  No- 
tice of  executing  writ  of  inquiry, 
F.    1574,    p.    1759.      Inquisition,   F. 

1575,  p.  1760.  Return  of  inquisi- 
tion, F.  1576,  p.  1760.  Judgment, 
F.  1578,  p.  1761.  Judgment  on  ad- 
mission of  service  and  waiver  of 
time  to  answer,  F.  384,  p.  651. 
Judgment  on  inquest,  F.  1697-1699, 
p.  1851.  Judgment  after  verdict  as 
to  defendant's  appearing,  and  ref- 
erence as  to  those  in  default,  F. 
1812-1814,  p.  1910. 

1216.  Proceedings  for  judgment  on 
default,  F.  1579-1583,  p.  1762,  and 
see  under  §  1215.  Affidavit  of  regu- 
larity in  divorce,  F.  1897,  p.  1956. 
Affidavit  to  move  for  judgment  in 
partition,  F.  1964,  p.  2004. 

1219.  Subd.  1.  Appearance,  see  under 
§  424.  Notice  of  assessment,  F. 
1560,  p.  1749.  Notice  of  applica- 
tion for  judgment,  F.  1566,  p.  1754; 
F.  1585,  p.  1768.  Subd.  2.  Demand 
of  notice,  F.  1567,  p.  1755.  Order 
of  reference,  F.  1572,  p.  1758;  in 
attachment  case,  F.  1580,  p.  1763, 
in  foreclosure,  F.  1586,  p.  1769. 
Notice  of  executing  reference,  F. 
1349,  p.  1595.  Report,  see  F.  1587, 
etc.,  p.  1769.  Order  for  writ  of  in- 
quiry, F.  1572,  p.  1758.  Writ  of 
inquiry,  F.  1573,  p.  1759.  Notice 
of  executing  writ  of  inquiry,  F.  1574, 
p.  1759.  Inquisition,  F.  1575,  p. 
1760.      Return    of    inquisition,     F. 

1576,  p.  1760.  Judgment,  F.  1578, 
p.  1761. 

1220.  See  Sevebing  in  Subject  Index. 

1221.  Judgment  on  verdict,  F.  1703- 
1719,  p.  1854,  etc.  Judgment  on  de- 
cision by  the  court,  F.  1758,  p. 
1885.  Judgment  after  verdict  as  to 
defendants  appearing,  and  reference 
as  to  those  in  default,  F.  1812-1815, 
p.  1910,  etc. 

1222.  Order  for  final  judgment,  F. 
1601,  p.  1780. 

1224.  Order  for  final  judgment,  F. 
2129,  p.  2099. 

1225.  Judgment  after  jury  trial  of 
all  the  issues,  F.  1784,  p.  1895.  De- 
cision after  jury  trial  of  part  of 
the  issues,  F.  1786,  p.  1896. 

1226.  Application  for  judgment,  F. 
1810,  p.  1909.  Judgment,  F.  1812- 
1815,  p.  1910. 
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1227.  Order  for  judgment,  F.  1658, 
p.  1819.  Notice  of  entry,  F.  134,  p. 
278.     -Judgment,  F.  1659,  p.  1820. 

1228.  Judgment  on  decision  by  court, 
F.  1758,  p.  1885.  Report,  F.  1845- 
1850,  p.  1927.  Motion  for  further 
findings,  F.  1855,  p.  1930.  Judg- 
ment on  report,  F.  1853,  p.  1929. 

1229.  Order  of  reference,  F.  1901,  p. 
1959.  Report,  see  F.  1904,  p.  1962. 
Interlocutory  and  final  judgments, 
F.  1906,  1910,  p.  1962,  1966. 

1230.  Interlocutory  judgment  direct- 
ing reference,  F.  1794,  p.  1900. 
Further  proceedings,  F.  1810-1811, 
p.  1909.    Judgment,  F.  1813,  p.  1911. 

1231.  Interlocutory  judgment  stating 
substance  of  final  judgment,  F.  1600, 
p.  1778.  Order  inserting  costs,  F. 
2028,  p.  2036. 

1233.  Motion,  adapt  from,  F.  1674, 
p.  1835.     Judgment,  see  F.  1710,  p. 

;^     1857. 

1234.  Motion  for  judgment,  adapt 
from,  F.  1656,  p.  1818.  Judgment, 
see  F.  1659,  p.  1820;  F.  1712,  p. 
1858. 

1235.  Recital  of  computation,  F.  1714, 
p.  1858. 

1237.  Amending  judgment-roll,  see  F. 
2026,  p.  2036.  Striking  costs  from 
judgment-roll,  F.  2045,  p.  2048. 

1240.  Execution  against  property,  sea 
list  of  Forms,  p.  2123,  2124;  against 
person,  p.  2180.  For  writ  of  assist- 
ance, see  F.  2264,  p.  2209.  Order 
that  clerk  deliver  over,  F.  2265,  p. 
2209.  Order  that  sheriff  convey,  F. 
2266,  p.  2210. 

1241.  Proceedings  for  contempt,  see 
list  of  Forms,  p.  1524,  1525.  For 
■writ  of  assistance,  see  F.  2264,  p. 
2209.  Order  that  clerk  deliver  over, 
F.  2265,  p.  2209.  Order  that  sheriff 
convey,  F.  2266,  p.  2210. 

1256.  Affidavit  to  obtain  order,  F. 
2104,  p.  2083.  Consent  of  suretie?, 
F.  2105,  p.  2084.  Order  to  show 
cause,  F.  2106,  p.  2084.  Order  re- 
leasing part  of  property,  F.  1207, 
p.  20S5. 

1260.  Satisfaction  piece,  F.  2071, 
2072,  p.  2001.  Assignment,  see  list, 
p.  2055.  Acknowledgment,  p.  3,  etc.; 
before  clerk,  F.  2071,  p.  2061. 

1261.  Satisfaction  piece,  F.  2071- 
2072,  p.  2061,  etc.  Acknowledg- 
ment, see  p.  3;  before  clerk,  F. 
2071,  p.  2061. 

1262.  See  above. 
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1267.  Satisfaction  piece,  F.  2071- 
2072,  p.  2061. 

1268.  Motion  papers  and  order,  F. 
2065-2070,  p.  2058,  etc. 

1270.  Assignment,  see  list,  p.  2055. 
1273-1276.  See  list,  p.  598.     Motion 
to  vacate,  F.  2058,  p.  2051. 

1277.  See  list,  p.  598.  Indorsement 
on  execution  upon  a  judgment  by 
confession  where  part  only  is  due, 
F.  2205,  p.  2166. 

1278.  See  list,  p.  598. 
1279-1281.  See    lisu,    p.    609.      For 

stipulation  as  to  facts  or  evidence 
for  trial,  see  F.  1366,  p.  1609,  etc. 
For  agreed  statement  of  facts,  or  of 
evidence  for  trial,  F.  1380,  p.  1613. 

1283.  See  list,  p.  2042. 

1285.  See  list,  p.  2042. 

1292.  Order  for  restitution,  F.  2048, 
p.  2049. 

1296.  Substitution,  see  below.  See 
also  under  §§  757-758,  and  analysis 
on  p.  208S. 

1297.  Affidavit,  F.  2108,  p.  2086.  Or 
der,  F.  2109,  p.  2087.  Undertaking, 
F.  2085,  2086,  p.  2072. 

1298.  AfSdavit,  F.  2110,  p.  2087.  Or 
der,  F.  2111,  p.  2088.  Reversal,  af 
firmance,  modification,  dismissal, 
etc.,  F.  2123,  etc.,  p.  2096,  etc. 

1299.  See  above. 

1300.  Notice,  F.  2074-2079,  p.  2065 
F.  2083,  p.  2071. 

1301.  Notice  of  intent  to  review  in 
termediate  order,  etc.,  F.  2078,  p 
2068. 

1302.  See  under  §  65. 

1303.  Order  allowing  new  notice  of 
justification,  new  undertaking,  F. 
2098,  p.  2079. 

1304.  Amending,  see  Amendment  in 
Subject  Index.  Order  compelling 
entry  of  a  judge's  order  made  out 
of  court,  or  the  filing  of  papers,  F. 
137,  p.  279. 

1305.  Waiver  of  undertaking,  F.  2094, 
p.  2077. 

1306.  Certificate  of  deposit,  F..  2092, 
p.  2076.  Notice  of  deposit,  F.  2093, 
p.  2077. 

1308.  Affidavit,  F.  260-261,  p.  481. 
Order  for  new  security,  F.  262,  p. 
483.  Affidavit  and  notice  of  mo- 
tion to  dismiss,  F.  2026,  2027,  p. 
2078.  Order  dismissing,  F.  2099,  p. 
2080. 

1309.  Notice  of  judgment,  F.  287,  p. 
527;  F.  2037,  p.  2040. 
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1310.  Proceedings  for  stay,  see  list  of 
Forms,  p.  2063.  Leave  to  sell  per- 
ishable property,  adapt  from  F.  892, 
p.   1239. 

1315.  See  order  of  printing  papers  on 
appeal,  F.  1672,  p.  1833. 

1317.  Order  of  affirmance,  F.  2123- 
2128,  p.  2096,  etc.;  of  modification, 
etc.,  F.  2129,  p.  2099;  of  reversal, 
P.  2131-2132,  p.  2100.  Judgment 
on  appeal,  see  list,  p.  2064.  Affida- 
vit to  enter  judgment  on  demurrer, 
F.  2145,  p.  2108. 

1323.  Affidavit  and  order  for  restitu- 
tion, F.  2147-2148,  p.  2109.  Resti- 
tution on  motion,  affidavit,  notice 
and  order,  F.  2147-2149,  p.  2109, 
etc.  Restitution  in  order  of  re- 
versal, see  under  §  1317.  Under- 
taking, p.  2073,  etc. 

1325.  Notice  to  limit  time,  F.  134,  p. 
278 

1326.  Undertaking,  F.  2085,  p.  2072. 
Notice  of  filing,  F.  256,  p.  480;  F. 
825,  p.  1177. 

1327.  Undertaking  to  stay  on  money 
judgment,  F.'  2086,  p.  2073.  Un- 
dertaking to  stay  on  instalment 
judgment,  F.  2087,  p.  2073,  etc.  Affi- 
davit and  order  for  further  security, 
adapt  from  F.  260,  etc.,  p.  481. 

1329.  Undertaking  to  stay  judgment 
for  personal  property,  F.  2088,  p. 
2074. 

1331.  Undertaking  to  stay  judgment 
for  real  property,  F.  2089,  p.  2075 ; 
to  stay  judgment  in  foreclosure,  F. 
2090,  p.  2075. 

1834.  Of  undertaking,  see  general 
form,  249,  p.  477.  Notice  of  filing, 
F.  256,  p.  480. 

1335.  Notice  of  filing  as  above.  No- 
tice of  justification,  F.  258,  p.  481. 
Notice  of  exception,  F.  257,  p.  480. 
Allowance  of  sureties,  F.  255,  p.  480. 
Notice  of  allowance,  see  F.  2095,  p. 
2078. 

1338.  Reversal  on  questions  of  fact, 
P.  2132,  p.  2101.  Order  amending 
Appellate  Division  order  so  as  to 
show  that  reversal  was  on  question 
of  fact,  P.  2139,  p.  2104. 

1341.  Notice  to  limit  time,  F.  134,  p. 
278;  F.  2037,  p.  2040. 

1343.  Notice  to  limit  time,  see  §  1341 
above.     Stay,  see  list,  p.  2063. 

1351.  Notice  of  judgment,  P.  134,  p. 
278;  P.  2037,  p.  2040.  Affidavit  to 
obtain  stay,  F.  2100,  p.  2080.  No- 
tice of  motion  for  stay,  P.  2101,  p. 


Section. 
2081.     Order  for  stay,   F.  2102,  p. 
2081.      Undertaking    to    stay,    pur- 
suant to  order,  F.  2087,  p.  2073. 

1359.  Notice  to  limit  time,  F.  134, 
p.  278;  F.  2037,  p.  2040. 

1362.  Direction,  F.  2183,  p.  2144. 
Bond,  see  general  form,  35,  p.  32. 

1363.  Memorandum  endorsed  on  exe- 
cution, F.  2200,  p.  2164. 

1364.  Execution  against  property  on 
judgment  recovered  in  a  court  of 
record,  F.  2183,  p.  2144.  For  others, 
see  list  on  p.  2123.  For  indorse- 
ments, 2200-2212,  p.  2164.  Against 
the  person,  F.  2223,  p.  2180;  in- 
dorsement thereon,  F.  2224,  p.  2182; 
for  real  property,  F.  2192,  p.  2157; 
indorsement  thereon,  F.  2211,  p. 
2168;  for  chattel,  F.  2190,  p.  2150; 
indorsement  thereon,  F.  2210,  p. 
2168.  Execution  for  a  chattel,  in 
favor  of  defendant  unless  plaintiff 
pays  value  of  special  property  in 
chattel,  etc.,  F.  2191,  p.  2157.  For 
writ  of  assistance,  see  F.  2264,  p. 
2209.  Order  that  clerk  deliver  over, 
F.  2265,  p.  2209.  Order  that  sheriff 
convey,  F.  2266,  p.  2210. 

1365.  1366.  See  under  §  1364. 

1367.  Execution  from  county  court 
or  supreme  court  upon  judgment  of 
justice  of  the  peace  or  N.  Y.  city 
municipal  court,  etc.,  P.  2184,  p. 
2152. 

1368,  1369.  Contents  of  execution,  P. 
2183,  p.  2144. 

1370.  Subd.  1.  Execution  where  at- 
tachment has  been  levied,  and  debtor 
is  a  non-resident  or  foreign  corpora- 
tion, etc.,  P.  2186,  p.  2154.  Execu- 
tion against  joint  property  where 
attachment  has  been  levied,  etc.,  P. 
2187,  p.  2155.  Subd.  2.  Execution 
where  attachment  has  been  levied 
and  debtor  served  in  State,  or  served 
by  publication,  etc.,  P.  2185,  p.  2154. 

1371.  Execution  against  real  or  per- 
sonal property  in  the  hands  of  an 
executor,  administrator,  heir,  devi- 
see, etc.,  P.  2195,  p.  2159.  In- 
dorsement on  execution  against  ex- 
ecutor, or  administrator,  heir  or 
devisee,  etc.,  P.  2209,  p.  2167. 

1372.  Execution  against  the  person. 
P.  2223,  p.  2180;  indorsement 
thereon,  P.  2224,  p.  2182. 

1373.  Execution  for  delivery  of  pos- 
session of  real  property,  P.  2192,  p. 
2157;  indorsement  thereon,  P.  2211, 
p.   2168.     Execution  for   possession 
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of  H,  chattel,  F.  2190,  p.  2156;  in- 
dorsement thereon,  F.  2210,  p.  21G8. 
Execution  for  possession  of  a  chat- 
tel in  favor  of  defendant  unless 
plaintiff  pays  value  of  special  prop- 
erty in  chattel,  etc.,  F.  2191,  p. 
2157. 

1374.  Separate  execution,  see  F.  2183, 
p.  2149,  n.  73;  F.  2200-2201,  p.  2164. 

1376.  Indorsement  on  execution  is- 
sued by  personal  representative,  etc., 
F.  2208,  p.  2167.  Affidavit  for  leave 
to  issue  execution  for  possession  of 
realty,  F.  2164,  p.  2124.  Notice  of 
motion,  F.  2165,  p.  2125.  Order,  F. 
2166,  p.  2125.  Execution  for  de- 
livery of  possession  of  real  property, 
F.  2192,  p.  2157. 

1377.  Affidavit  for  leave  to  issue  exe- 
cution after  five  years,  F.  2167,  p. 
2126.  Notice  of  motion,  F.  2168, 
p.  2128.  Order  to  show  cause,  F. 
2169,  p.  2128.  Order  granting  leave, 
F.  2170,  p.  2129. 

1378.  See  under  §  1377. 

1379.  See  under  §  1380  and  1381. 

1380.  Affidavit  to  move  for  execution, 
F.  2171,  p.  2130.  Notice  of  motion, 
F.  2172,  p.  2133.  Order,  F.  2174, 
p.  2134.     See  also  under  §  1381. 

1381.  Subd.  1.  Affidavit  to  move  for 
execution,  F.  2171,  p.  2130.  Notice 
of  motion,  F.  2172,  p.  2133.  Order 
to  show  cause,  F.  2173,  p.  2133.  Or- 
der of  court,  F.  2174,  p.  2134.  Subd. 
2.  Petition  to  surrogate,  F.  2175,  p. 
2135.  Decree  of  surrogate,  F.  2176, 
p.  2136. 

1383.  Indorsement  on  execution 
against  property  of  surviving  judg- 
ment-debtors, F.  2203,  p.  2166. 

1391.  Affidavit  to  move  for  special 
execution,  F.  2197,  p.  2162.  Order 
therefor,  F.  2198,  p.  2163.  Special 
execution,  F.  2199,  p.  2164. 

1405.  Execution,  F.  181,  p.  304;  and 
see  list  of  Forms  of  Executions,  p. 
2183. 

1406-1408.  Proceedings  as  to  rival 
executions,  F.  2217-2220,  p.  2172, 
etc. 

1413,  1414.  Adapt  from  Forms  on 
Attachment,  F.  918,  etc.,  p.  1261, 
etc. 

1418.  Notices,  subpoenas,  witnesses, 
inquisition,  etc.,  see  references  in  F. 
2213,  p.  2169. 

1419.  Bond  to  indemnify  sheriff  on 
levying  execution,  F.  2212,  p.  2168. 
Inquisition  of  sheriff's  jury,  F.  2213, 


Section, 
p.  2169.     Undertaking  to  indemnify 
sheriff  for  not  relinquishing  levy,  F. 

2214,  p.  2169. 

1431.  Affidavit  to  move  to  substitute 
indemnitor,  F.  1191,  p.  1488.  Order 
to  show  cause  or  notice  of  motion, 
F.  1193,  p.  1490.  Order  substituting 
indemnitors,  F.  1194,  p.  1490. 

1422.  Substitution  of  indemnitors,  see 
under  §  1421.  Consent,  F.  1192,  p 
1489. 

1424.  Severance,  see  Sevebing  in  Sub- 
ject Index. 

1425.  See  list  of  Forms  as  to  changes 
of  parties,  p.  1440,  1458,  1475,  1492. 

1427.  Notice  by  officer  indemnified,  F. 

2215,  p.  2170. 

1433.  Indorsement  on  execution  for  a 
mortgage  debt,  F.  2206,  p.  2166. 

1442.  Affidavit  by  purchaser  at  execu- 
tion sale  for  order  to  enjoin  waste, 
F.  2220,  p.  2177. 

1464.  Affidavit  of  amount  due  remain- 
ing unpaid  on  judgment,  F.  2221,  p. 
2178. 

1465.  Affidavit  of  agent  to  sum  re- 
maining unpaid  on  mortgage,  F. 
2222,  p.  2179. 

1487-1489.  Execution  against  the 
person,  F.  2223,  p.  2180.  Indorse- 
ment thereon,  F.  2224,  p.  2182.  Or- 
der vacating  body  execution  on 
stipulation  not  to  sue,  F.  2225,  p. 
2182. 

1503.  Affidavit  of  landlord  to  move  to 
bo  made  co-defendant  in  ejectment, 
F.  1208,  p.  1503. 

1505,  etc.  Notice  to  quit,  F.  289,  p. 
528.  See  Payment  into  Coxjet  in 
Subject  Index. 

1512.  Affidavit,  F.  1213,  p.  1509. 

1513.  Order  staying,  F.  1214,  p.  1509. 
And  see  notice  of  motion  (or  order 
to  show  cause)  to  dismiss  action,  P. 
1289,  p.  1562. 

1514.  Request  to  commence  an  action, 
F.  272,  p.  512.  Affidavit,  F.  273,  p. 
512.    Notice,  F.  274,  p.  513. 

1516.  Order  severing,  F.  1050,  p.  1388. 

1519.  Verdict,  etc.,  F.  1945,  p.  1987. 

1520.  Judgment,  F.  1947,  1948,  p. 
1989. 

1522,  1523.  Sevebing,  see  Subject 
Index. 

1524.  Final  judgment,  F.  1947,  p. 
1989.  Notice  of  pendency,  F.  522, 
p.  893. 

1525.  Affidavit,  F.  1943,  p.  1986.  Or- 
der, F.  1944,  p.  1987. 

1531.  Judgment,  F.  1947,  p.  1989. 
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1533.  Consent,  F.  2014,  p.  2028. 

1534.  Petition  or  affidavit,  F.  32C,  p. 
568.  Order  of  reference,  F.  1967- 
1968,  p.  2006.  Order,  F.  327,  p.  571. 
Direction  in  order  of  reference,  F. 
1968,  p.  2008.  Recital  in  judgment, 
F.  1980,  p.  2013.  Dismissal  for  want 
of  leave,  F.  1290,  p.  1562. 

1535.  Appointment  for  plaintiff,  F. 
343,  p.  592;  for  defendant,  F.  488, 
p.  839. 

1536.  Bond,  F.  347,  p.  596.  For  de- 
fendant (modify  it  as  directed  under 
F.  486,  p.  839). 

1539.  Reservation  of  interest  or  lien, 
F.  1993,  p.  2020. 

1540.  Order  bringing  in  creditors,  F. 
1997,  p.  2021. 

1541.  Notice  appended  to  summons,  F. 
422,  p.  699.  Designation  of  unknown 
parties,  F.  365,  p.  631. 

1543.  Notice  indorsed  on  answer,  F. 
1036,  p.  1375. 

1544.  Affidavit  to  move  for  judgment, 
F.  1964,  p.  2004.  Order  for  issues, 
see  under  §  970. 

1545.  Notice  of  motion,  F.  1966,  p. 
2006.  Order  of  reference,  F.  1967, 
p.  2006.  Report  and  proceeding 
thereon,  F.   1975-1979,  p.  2010,  etc. 

1546.  Interlocutory  judgment,  F.  1980, 
p.  2013.  Order  of  reference,  F.  1969, 
e^c,  p.  2008,  etc. 

1548.  Affidavit,  F.  1965,  p.  2005.  Or- 
der of  reference,  F.  1972,  p.  2009. 
Interlocutory  judgment,  F.  1980,  p. 
2013.  Affidavit  to  desire  to  enjoy  in 
common,  F.  1965,  p.  2005.  Direction 
in  judgment,  P.  1982,  p.  2015. 

1549.  Interlocutory  judgment,  F.  1980, 
p.  2013. 

1550.  Oath,  F.  1984,  p.  2015. 

1551.  Report,  F.  1995,  p.  2021. 

1553.  Direction  as  to  estate  of  dow- 
ress,  F.  2002-2004,  p.  2025. 

1554.  Acknowledgment,  F.  1,  p.  3. 
Report,  F.  1985,  p.  2016. 

1555.  Statement  of  fees,  F.  1935,  p. 
1981. 

1556.  Notice  of-  motion,  F.  1988,  p. 
2017.     Order,  F.  1989,  p.  2018. 

1557.  1558.  Judgment,  F.  1990,  p. 
2018. 

1559.  Direction  as  to  costs,  F.  1990, 
p.  2018 ;  F.  1994,  p.  2020. 

1560.  Report,  F.  1995,  p.  2021.  Order 
modifying  interlocutory  judgment, 
F  1996,  p.  2021.  Interlocutory 
judgment,  F.  1999,  p.  2023.  Report 
of  sale,  F.  2240,  p.  2193. 


Section. 

1561.  Order  of  reference,  F.  1971,  p. 

2009. 
1582.  Advertisement,  F.  1998,  p.  2022. 

Order  bringing  in  creditors,  F.  1997, 

p.  2021.     Report  as  to  advertising 

for  liens,  F.  1977,  p.  2012. 

1563.  Direction  in  judgment,  F.  2010, 
p.  2027. 

1564.  Direction  as  to  lien,  F.  2009 - 
2011,  p.  2027.  Order  confirming  dis- 
tribution, F.  2019,  p.  2031. 

1565.  1566.  Direction  in  judgment,  J'. 
2009-2011,  p.  2027. 

1368.  Direction  in  order  of  reference, 
F.  1973,  p.  2009;  in  judgment,  F. 
2002-2004,  p.  2025. 

1569.  Direction  in  order  of  reference, 
F.  1973,  p.  2009.  Consent,  F.  2015, 
p.  2029;  in  judgment,  F.  2002-2004, 
p.  2025. 

1570.  Direction  as  to  estate  of  dow- 
ress,  F.  2002-2004,  p.  2025. 

1571.  Direction  as  to  estate  of  dow- 
ress,  F.  2002-2004,  p.  2025.  Re- 
lease, F.  2016,  p.  2029. 

1572.  Direction  in  judgment,  F.  2012, 
p.  2028. 

1573.  Direction  as  to  credit,  F.  2001, 
p.  2025.  Another  form  (see  terms 
of  sale),  F.  2236,  p.  2192. 

1576.  Report  of  sale,  F.  2240,  p.  2193. 

1577.  Order  confirming  sale,  F.  2250, 
p.  2199.  Final  judgment,  F.  2018,  p. 
2029.  Order  confirming  distribu- 
tion, F.  2019,  p.  2031. 

1578.  Notice.    See  under  §  1562. 

1580.  Direction  in  judgment,  F.  2006, 
etc.,  p.  2026. 

1581.  Direction  in  judgment,  F.  2018, 
p.  2029.  Undertaking.  See  general 
Form  249,  p.  477 ;  and  see  F.  293,  p. 
532. 

1582.  Direction  in  judgment,  F.  2012, 
p.  2028. 

1583.  Direction  as  to  investment,  F. 
2003,  etc.,  p.  2025. 

1586.  Leave  to  sue,  P.  309,  p.  553. 
1588.  Substitution.    See  p.  1440,  1458, 

1475.      Supplemental    summons,    F. 

436,  p.  728. 

1607.  Order  of  reference  before  inter- 
locutory judgment,  P.  1931,  p.  1977. 
Order  for  interlocutory  judgment,  F. 
1932,  p.  1978.  Interlocutory  judg- 
ment, F.  1933,  p.  1978. 

1608.  Oath,  F.  1934,  p.  1979. 

1610.  Acknowledgment,  P.  1,  p.  3.  Re- 
port. F.  1935,  p.  1979.  Statement 
of  commissioner's  fees,  P.  1935,  p. 
1981. 


2312 


Code  Section  Index. 


[Volume  I  ends  with  page  1169.] 


Section. 

1613.  Motion  to  confirm,  F.  1936,  p. 

1981.      Order,    F.     1937,    p.     1981. 

Final  judgment,  F.  1938,  p.  1982. 

1616.  Undertaking,  F.  2091,  p.  2076. 

1617.  Consent,  F.  1939,  p.  1983. 

1618.  Notice,  F.  1940,  p.  1983.  Refer- 
ence. See  list,  p.  1588.  Proceedings 
for  contempt.     See  list,  p.  1524. 

1619.  etc.  Reference  and  report.  Sea 
under  §§  1546-1560.  Interlocutory 
judgment;  F.  1941,  p.  1984.  Terras 
of  sale,  staying  sale,  etc.  See  list  of 
Forms,  p.  2186. 

1621.  Order  of  reference.  See  F.  1931, 
p.  1977. 

1622.  Interlocutory  judgment,  F.  194], 
p.  1984.  Order  for  final  judgment, 
F.   1942,  p.  1985. 

1623.  Report  of  sale,  F.  2240,  p.  2193. 
Order  confirming  sale,  F.  2250,  p. 
2199. 

1624.  Final  judgment.  See  F.  1942, 
p.  1985. 

1625.  See  Partition. 

1626.  Judgment,  F.  1949,  p.  1991. 
Terms  of  sale,  notice,  postponement, 
staying  sale,  etc.  See  list  of  Forms, 
p.  2186. 

1627.  Judgment  for  deficiency,  F. 
1949,  p.  1991;  against  surety,  Y. 
1954,  p.  1998.  Order  directing  de- 
ficiency judgment,  F.  2250,  p.  2199. 

1628.  AlEdavit  to  move  for  leave,  F. 

312,  p.  -555.     Notice  of  motion,   F. 

313,  p.  557.  Petition  for  leave  to 
sue  for  deficiency,  F.  314,  p.  557. 
Order  to  show  cause,  F.  315,  p.  553. 
Order  giving  leave,  F.  316,  p.  559. 
Order  to  show  cause  why  leave 
should  not  be  granted  after  suit 
brought  without  it,  F.  317,  p.  55!). 
Order  granting  such  leave,  F.  314, 
p.  560.  Dismissal  for  want  of  leave, 
F.  1290,  p.  1562. 

1630.  Execution,  F.  2183,  p.  2144. 
Indorsement  thereon,  F.  2206,  p. 
2166. 

1631.  Notice  of  lis  pendens,  F.  522,  p. 
893. 

1633.  Proceedings  as  to  surplus 
moneys,  F.   1956-1963,  p.   1999,  etc. 

1643-1646.  Judgment,  F.  1858,  p. 
1932. 

1656.  Judgment  for  damages,  F.  1720, 
p.  1860. 

1657.  Supplemental  summons,  F.  436, 
p.  728.  See  also  Parties  in  Subject 
Index.     For  proceedings  as  in  par- 


Section. 

tition,    see   this    Index   of    Sections 

under   the   sections    appropriate   to 

partition. 
1662.  See  p.  1894,  p.  1946. 
1668,    1669.  Judgment  for  damages, 

F.  1720,  p.  1860. 
1670.  Notice  of   lis  pendens,   F.  522 

p.  893. 
1672.  Request   to    index,    F.    523,    p 

895. 

1674.  Order  cancelling,  F.  525,  p 
896. 

1675.  Order  awarding  possession,  F, 
2264,  p.  2209. 

1676.  Direction  in  judgment  as  tu 
taxes,  etc.,  F.  1949,  p.  1991;  F.  1953, 
p.  1997;  F.  1999,  p.  2023. 

1678.  Direction  for  sale  in  parcels,  F. 
1950,  1951,  1955,  p.  1995-1998.  No- 
tice of  sale  and  of  adjournment,  V 
2228,  2233,  p.  2186,  2189.  Admis- 
sion of  service,  F.  2229,  p.  2188 
Staying  sale,  F.  2230-2232,  p.  2188 
Terms  of  sale,  F.  2235-2238,  p.  2190, 
etc.  Opening  or  enforcing  sale,  see 
list  of  Forms,  p.  2186. 

1681.  Affidavit  to  move  to  stay  waste 
F.  652,  p.  969;  F.  2220,  p.  2178 
Order,  F.  556-557,  p.  933 ;  F.  653,  p 
971.  Proceedings  to  punish  for  con 
tempt,  see  list  of  Forms,  p.  1524. 

1682.  Affidavit  to  move  for  survey 
F.  1384,  p.  1616.  Notice  of  motion 
F.  1385,  p.  1617.  Order,  F.  1386,  p, 
1617. 

1688a-1688i.  Petition  upon  applica- 
tion to  perpetuate  testimony  regard 
ing  real  property,  F.  298,  p.  539, 
Order  thereon  for  notice,  F.  299,  p, 
540.  Order  for  taking  depositions^ 
F.  300,  p.  541. 

1694.  Requisition  to  replevy,  F.  796, 
p.  1157. 

1695-1698.  Affidavit,  F.  793-795,  p, 
1152   etc 

1699.  Undertaking,  F.  797,  p.  1157 
Approval  of  undertaking,  F.  798,  p 
1158. 

1703.  Notice  requiring  return,  see 
under  §  1704.  Notice  of  exception, 
F.  799,  p.  1159.  Notice  of  justifi- 
cation, F.  800,  p.  1159. 

1704.  Notice,  F.  804,  p.  1162.  Affi- 
davit, F.  805,  p.  1162.  Undertaking, 
F.  806,  p.  1163. 

1709.  Aflidavit,  F.  807,  p.  1164.  No- 
tice by  sheriff,  F.  809,  p.  1165. 
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1711.  Undertaking,   P.   810,   p.    1165. 
Notice    of   justification,    F.    258.    d 
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481. 
1712.  Affidavit  for  plaintiff,  F.  794,  p. 
1155;  for  defendant,  F.  805,  p.  1162; 
for  third  person,  F.  807,  p.  1164. 

1715.  Return  of  inability  to  find,  F. 
951,  p.  1300. 

1716.  Notice,  F.  811,  p.  1166.  Pro- 
ceedings to  punish  for  contempt,  see 
list  of  forms,  p.   1524. 

1719.  Notice  of  abandonment,  F.  801, 

p.  1160. 
1725.  Notice  demanding  judgment  for 

return,  F.  802,  p.  1160. 

1728.  Judgment,  1885-1889,  p.  1948, 
etc. 

1729.  See  under  §  1215. 

1730.  Judgment,  F.  1885-1889,  p. 
1948,  etc. 

1731.  Subd.  1.  Execution  for  posses- 
sion of  a  chattel  in  favor  of  defend- 
ant, unless  plaintiff  pays  value  of 
special  property  in  chattel,  etc.,  F. 
2191,  p.  2157.  Subd.  2.  Execution 
for  possession  of  a  chattel,  F.  2190, 
p.  2156.  Indorsement  on  execution 
for  possession  of  chattel,  F.  2210,  p. 
2168. 

1738.  Affidavit,  P.  812,  p.  1167.  See 
also  under  §  637.  Undertaking,  P. 
813,  p.  1168.  See  also  under  §  640. 
Warrant,  F.  814,  p.  1168. 

1739.  Compare  judgment  to  establish 
lien,  P.  1856,  p.   1931. 

1742,  etc.  Judgment  of  nullity,  F. 
1911-1912,  p.  1968. 

1744.  Petition  for  leave  to  sue,  P. 
992,  p.  1329.  Order  allowing  next 
friend  to  sue,  P.  993,  p.  1331. 

1747.  Affidavit,  P.   1899,  p.   1958. 

1748.  Petition  and  order,  see  under 
§   1744. 

1750.  Affidavit  denying  cohabitation, 
P.  1898,  p.  1957. 

1751.  Award  of  custody  of  children. 
See  under  §  1759. 

1753.  Proceedings  on  default.  See 
under  §  1214.  Affidavit  of  continued 
lunacy,  P.  1899,  p.  1958.  Affidavit 
denying  cohabitation,  F.  1898,  p. 
1957.  Order  of  reference  to  try  the 
issues,  P.  1901,  p.  1959.  Order  for 
jury  trial  of  issues,  P.  1902,  p.  1960; 
and  see  under  §  970. 

1754.  Judgment  of  nullity,  P.  1911- 
1912,  p.  1966. 


1755.  Petition  and  order  granting 
leave  to  sue.  See  under  §  1744. 
Order  transferring  motion.  See  P. 
70,  p.  183. 

1756.  Divorce  for  adultery,  P.  1910, 
1913,  p.  1966,  1969. 

1757.  Proceedings  on  default,  P.  1897, 
p.  1956.  See  also  under  §  1214,  etc. 
Affidavit  denying  cohabitation  and 
collusion,  P.  1900,  p.  1958.  Order 
referring  the  issues  for  trial,  F. 
1901,  p.  1959.  Order  for  jury  trial, 
F.  1902,  p.  1960;  and  sea  under 
§  970. 

1759,  1760.  Judgment  as  to  legiti- 
macy, P.  1914,  p.  1969.  Direction 
as  to  support  of  wife,  P.  1918,  p. 
1970;  of  children,  P.  1919,  p.  1971; 
and  security  therefor,  F.  1922,  p. 
1972.  Separate  property  and  dower, 
P.  1917,  p.  1970. 

1761.  Petition  for  leave,  F.  1928,  p. 
1974.    Order,  P.  1929,  p.  1975. 

1762.  Separation  or  limited  divorce, 
P.  1915,  p.  1969. 

1766.  Support,  etc.    See  under  §  1759. 

1767.  Petition,  P.  1930,  p.  1976. 

1769.  Affidavit  for  alimony  and  coun- 
sel fee,  P.  994-996,  p.  1331.  Notice 
of  motion,  or  order  to  show  cause,  F. 
997,  p.  1336.  Order  to  pay  alimony, 
F.  998-1002,  p.  1336.  Directions  in 
judgment,  P.  1918,  etc.,  p.  1970,  etc. 

1771.  Affidavit  for  custody,  F.  1009, 
p.  1343.  Order  to  show  cause  on  mo- 
tion for  custody  of  children,  P.  1010, 
p.  1343.  Order  as  to  custody  of,  F. 
1011,  p.  1344.  Direction  in  judg- 
ment, P.  1916,  p.  1970. 

1772.  Affidavit  to  obtain  order  foi- 
sequestration,  P.  1003,  p.  1338.  Or- 
der for  sequestration  and  receiver, 
P.  1004,  p.  1339.  Striking  out  an- 
swer, see  p.  1341,  n.  Directions  in 
judgment,  P.  1920-1927,  p.  1972. 

1773.  Affidavit  to  obtain  order  to  show 
cause  against  attachment,  F.  1005, 
p.  1339.  Order  to  show  cause,  F. 
1006,  p.  1340.  Order  adjudging  in 
contempt,  F.  1007,  p.  1341.  For 
summary  proceedings  to  punish,  see 
table  of  contents  on  p.  1524.  Order 
of  reference  as  to  contempt.  See 
under  §  2283. 

1774.  Affidavit  of  regularity,  P.  1897, 
p.  1956.  Interlocutory  judgment 
upon  report  of  referee,  P.   1906,  p. 
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1962.  Decision  directing  interlocu- 
tory judgment,  F.  1907,  p.  1963. 
Interlocutory  judgment,  F.  1908,  p. 
1964.  Affidavit  upon  application  for 
final  judgment,  F.  1909,  p.  1966. 
Final  judgment,  F.  1910,  p.  1966. 
Motion  to  vacate  or  open  judgment. 
See  list,  p.  2042. 

1778.  Order  for  trial,  F.  1037,  p. 
1376.  Affidavit  for  judgment  by 
default,  F.   1563,  p.  1751. 

1781.  Judgment,  F.  1859,  p.  1932. 
Injunction.  See  Forms,  beginning 
at  p.  955.  Eeceiver.  See  list,  u. 
1027. 

1784.  Complaint,  F.  717,  p.  1076. 
Affidavit.  See  under  §  1810.  Judg- 
ment, F.  1860,  p.  1933.  Injunction. 
See  list  of  Forms,  beginning  at  p. 
955.    Receiver.     See  list,  p.  1027. 

1785.  See  under  §   1784. 

1786.  Request  to  Attorney-General, 
see  F.  334,  p.  579.  Petition,  F  725, 
p.  1083.    Order,  F.  726,  p.  1084. 

1787.  Notice  of  motion,  and  order  to 
show  cause.  See  under  §  1809.  Or- 
der, F.  724,  p.  1081;  and  see  under 
§  1809. 

1788.  Notice  of  motion,  and  order  to 
show  cause.  See  under  §  1810.  Or- 
der, F.  719,  p.  1078;  and  see  under 
§  1809.  Receiver's  bond.  See  under 
§  715.  Receiver's  powers.  See  p. 
1027;  and  list  on  p.  1106.  Instruc- 
tions to.  See  list  of  Forms,  p.  1106- 
1107.  Notice  to  creditors,  F.  746,  p. 
1109. 

1789.  Powers  and  instructions.  See 
list  of  Forms,  p.  1027;  and  list,  p. 
1106,  1107. 

1790.  Supplemental  summons,  F.  436, 
p.  728.  Proceedings  to  bring  in. 
See  lists  of  Forms,  p.  1440,  1458. 

1792.  Reference  to  state  account.  See 
lists  of  Forms,  p.  1588,  1898. 

1798.  Petition,  F.  333,  p.  578. 

1799.  Notice  of  presentation  of  peti- 
tion, F.  339,  p.  585. 

1801.  See  injunctions,  p.  898.  Ap- 
.  pointment  of  receiver.  See  p.  1027 ; 
and  see  under  §  1809. 

1803.  Injunction.  See  list  of  Forms, 
p.  898 ;  and  see  under  §  1806. 

1806.  Notice  of  motion,  F.  713,  p. 
1073.  Order,  F.  745,  p.  1106.  In- 
junction. See  p.  898;  and  F.  724, 
p.  1081.  Injunction  against  credit- 
ors suing,  F.  745,  p.  1106. 


Section. 

1807.  Order  to  present  claims,  F.  747, 
p.  1110;  F.  1860,  p.  1933.  Notice  to 
present  claims,  F.  746,  p.  1109. 
Publication.  See  p.  341.  Order  to 
show  cause  why  creditor  should  not 
be  allowed  to  come  in  after  expira- 
tion of  time,  F.  1207,  p.  1502. 

1808.  Complaint,  F.  722,  p.  1079. 

1809.  Order,  F.  724,  p.  1081;  F.  715, 
p.  1074. 

1810.  Affidavit,  F.  716,  p.  1076.  No- 
tice of  motion,  F.  713,  p.  1073.  Or- 
der to  show  cause,  F.  718-719,  p. 
1078.  Order,  F.  715,  p.  1074;  F. 
721,  p.  1079;  F.  724,  p.  1081.  Ap- 
pointment of  receiver  in  judgment, 
F.  1860,  p.  1933. 

1813.  Amending  as  to  parties,  see  list, 
p.  711-712.  And  see  under  Amend- 
ment and  Paeties  in  Subject  Index. 

1814,  1815.  Description  in  represen- 
tative capacity,  p.  624 ;  in  judgment, 
F.  1873-1874,  p.  1944. 

1817.  (Third  clause.)  Execution 
against  real  or  personal  property 
in  the  hands  of  an  executor,  ad- 
ministrator, heir,  devisee,  etc.,  F. 
2195,  p.  2159. 

1818.  Order  allowing  an  executor, 
etc.,  not  served  to  appear,  F.  120 1, 
p.  1501. 

1S20.  See  general  form,  F.  35,  p.  32. 

1821.  Judgment,  F.  1875,  p.  1945. 

1822.  Affidavit  of  claim,  F.  277,  p. 
516. 

1823.  Compare  judgment,  F.  1873- 
1874,  p.  1944. 

1825.  Affidavit  to  obtain  execution 
against  executor  or  administrator, 
F.  2177,  p.  2138.  Order  of  surro- 
gate allowing  execution,  F.  2182,  p. 
2143.  Execution  against  real  or  per- 
sonal property  in  the  hands  of  an 
executor,  administrator,  heir,  dev- 
isee, etc.,  F.  2195,  p.  2159.  In- 
dorsement on  execution  against  ex- 
ecutor or  administratoir,  heir  or 
devisee,  etc.,  F.  2209,  p.  2167. 

1826.  Affidavit  to  obtain  execution 
against  executor  or  administrator, 
F.  2177,  p.  2138.  Notice  of  appli- 
cation to  surrogate,  F.  2178,  p.  2140. 
Order  to  show  cause,  with  directions 
as  to  service,  F.  2179,  p.  2140.  Or- 
der of  surrogate  allowing  execution, 
F.  2182,  p.  2143. 

1827.  Undertaking  by  legatee  or  next 
of  kin,  P.  2180,  p.  2141.  Compare 
Bond,  F.  293,  p.  532. 
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1829.  Execution,  see  F.  2183,  p.  2144. 

1835.  See  under  §  1836. 

1836.  Affidavit  to  claim,  F.  277,  p. 
516.  Reference  of  claim,  see  list,  p, 
617.  Order  for  costs,  F.  1686,  1687, 
p.  1841.  Judgment,  F.  1873-1874! 
p.  1944. 

1843,  etc  Judgment,  F.  1875,  p.  1945, 

1853.  Direction  as  to  estate  of  dow 
ress,  F.  2002,  etc.,  p.  2025. 

1S63.  Judgment  establishing  lost  will 
F.  1894,  p.  1953. 

1869.  Order  appointing  receiver,  F 
695,  696,  p.  1043,  1045.  Order  of 
reference  to  appoint,  F.  697,  p.  1048 

1871.  See  Table  of  Methods  of  Dis 
covery,  p.  1620,  1621.  Injunction 
in  creditor's  actions,  F.  608,  p.  951 
Judgment,    F.    1861-1864,    p.    1934, 

1873',  1874.  See  under  §  1871.  See 
also  judgment  for  specific  perform- 
ance, F.  1891-1893,  p.  1951,  etc. 

1875.  Reference,  see  list  of  Forms,  p. 
1898. 

1876.  Injunction  on  creditor's  action, 
see  Forms,  beginning  at  p.  951;  and 
see  F.  693,  p.  1040. 

1877.  Appointment  of  receiver  by  or- 
der, F.  693,  p.  1040.  Transfer  to  re- 
ceiver, see  list  of  Forms,  p.  102G, 
1094.  Enforcement  by  proceedings 
for  contempt,  see  list,  p.  1524. 

1878.  See  Table,  p.  1620,  1621. 

1879.  Judgment  to  reach  surplus  of 
trust  income,  F.  1864,  p.  1939. 

1880.  Petition  for  leave,  F.  306,  p. 
548. 

1881.  Order,  F.  307,  p.  551. 

1883.  Indorsement  on  execution,  as 
against  sherifiF  or  other  public  ofn- 
cer,  F.  2207,  p.  2167. 

1886-1892.  Petition  and  order,  adapt 
from  F.  306,  307,  p.  548,  551. 

1897.  Indorsement,  F.  367,  p.  633. 

1898.  Judgment,  see  P.  1876,  p.  1945. 
1901.  Verdict,     F.     1631,     p.     1800. 

Judgment,  P.   1720,  p.   1860. 

1904.  Interest  on  judgment,  F.  1714, 
p.  1858. 

1909-1912.  Assignment  of  cause  of 
action,  F.  267-268,  p.  508.  Assign- 
ment of  judgment,  F.  2061-2063,  p. 
2055. 

1913.  Affidavit  to  move  for  leave,  F. 

319,  p.   561.     Notice  of  motion,  F. 

320,  p.  562.     Petition  for  leave  on 
judgment  in  another  court,  P.  321, 
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p.  563.    Order  to  show  cause  on  such 
petition,    F.    322,    p.     564.      Order 
granting   leave   to   sue   on   a   judg- 
ment, F.  323,  p.  565. 

1914.  As  to  discovery,  see  Table,  p. 
1620,  1621. 

1915.  Bond,  see  general  form-,  F.  35, 
p.  32.  Judgment  on.  bond,  compare 
F.  1872,  p.  1943. 

1917.  Undertaldng,  F.  1630,  p.  1793. 

1919,  etc.  Judgment  against  assocfa- 
tion,  F.   1871,  p.   1943. 

1920.  Continuance  against  successor, 
see  lists  of  Forms,  p.  1440,  1458. 

1931.  Execution  against  property  of 
an  unincorporated  association,  F. 
2194,  p.  2159.  Indorsement  thereon, 
P.  2204,  p.  2166. 

1930.  Forms  for  substitution  of  pub- 
lie  officer's  successor,  see  under 
§  766. 

1931.  Execution,  see  F.  2183,  p.  .2144. 

1932.  Judgment,  F.  1565,  p.  1753. 

1934.  Execution  against  joint  prop- 
erty where  part  only  have  been 
served,  P.  2188,  p.  2155.  Indorse- 
ment thereon,  F.  2201,  p.  2165. 

1S35.  Execution  against  joint  prop- 
erty where  part  only  have  been 
served,  P.  2188,  p.  2155.  Indorse- 
ment thereon,  F.  2201,  2165. 

1936.  Judgment  against  property  of 
joint  debtors  not  served,  F.  1565 
(last  clause),  p.  1753;  and  see  F. 
1725,  p.  1863. 

1937,  1941.  Judgment  in  new  action 
against  joint  debtor  not  served  ia 
former  action,  P.  1725,  p.  1863. 

1947.  P.  710,  p.  1070.  See  Forms  for 
receiver's  appointment,  and  powers 
generally,  p.  998,  1026,  etc. 

1949.  Judgment,  F.  1881,  1882,  r- 
1947. 

1970.  Stay  of  proceedings.  See  list 
of  Forms,  p.  1605. 

1996.  Allowance,  P.  25,  p.  19. 

2008.  Hah.  corp.  ad  test.,  P.  1516,  p. 
1706. 

2012.  Affidavit,  P.  1515,  p.  1705. 

2091,  etc.  See  list,  p.  827. 

2187.  Affidav-it  to  obtain  discharge 
from  execution  against  the  person, 
P.  2226,  p.  2183.  Order  of  dis- 
charge, F.  2227,  p.  2185. 

2268.  Affidavit,  P.  1276,  p.  1555.  Or- 
der for  warrant,  P.  1277,  p.  1555. 
Warrant,  P.  1278,  p.  1556.  Order 
to  show  cause,  P.  1279,  p.  1557. 


2316 


Code  Section  Index. 


[Volume  I  ends  with  page  1169.] 


Section. 

2269.  Subd.  1.  Affidavit  to  obtain  or- 
der to  show  cause,  F.  1242,  p.  1529. 
Order  to  show  cause,  F.  1244,  1272, 
1279,  p.  1532,  1551,  1557.  Affidavit 
of  service  of  order  to  show  cause,  F. 
1245,  p.  1533.  Subd.  2.  Affidavit  to 
obtain  attachment,  F.  1243,  1254, 
1259,  1261,  p.  1531,  1539,  1543,  1544. 
Order  for  attachment,  F.  1255,  125S, 
1262,  1270,  p.  1540,  1542,  1545,  1549. 
Attachment,  F.  1256,  1260,  1263,  p. 
1541,  1543,  1546. 

2S70.  Affidavit,  F.  1275,  p.  1553. 

2271,  2273.  Order  to  show  cause  or 
warrant.     See  under  §  2269. 

2275.  Indorsement,  F.  1257,  p.  1541. 

2277.  Undertaking,  F.  1264,  p.  1546. 

2280.  Order  for  filing  interrogatories, 
F.  1265,  p.  1547.  Interrogatories,  F. 
1266,  p.  1548.  Answer,  F.  1267,  p. 
1548.  Verification  of  answers,  F. 
1268,  p.  1548. 

2281.  Order  of  conviction,  F.  1247, 
1248,  1270,  p.  1534,  1536,  1549. 
Warrant,  F.  1271,  p.  1550. 

2283.  Order  of  referenea  as  to  con- 
tempt, F.  1269,  p.  1548.  Report  of 
referee  as  to  contempt.  See  under 
§  1019. 

2284.  Order  of  reference  to  ascertain 
fine,  F.  1249,  p.  1536. 

2285.  Direction  in  order  and  warrant, 
F.  1237,  p.  1525;  F.  1252,  p.  1533; 
F.  1253,  p.  1539. 

2340.  Petition  of  committee  of  .una- 
tic,  F.  337,  p.  583.  Notice  of  presen- 
tation of  petition,  F.  339,  p.  585. 
Order,  see  F.  336,  p.  582. 

2346.  Petition  for  leave  to  sue,  F. 
324,  p.  567.  Order,  F.  325,  p.  568. 
Notice  of  presentation  of  petition, 
F.  339,  p.  585.  Order  on  petition, 
F.  336,  p.  582. 

2351,  2352.  Bond,  see  general  form, 
F.  35,  p.  32. 

2554.  Execution  on  surrogate's  decree, 
F.  2196,  p.  2161. 

2609.  Petition,  F.  310,  p.  553.  Order, 
F.  311,  p.  555. 

2653a.  Judgment,  F.  1895,  p.  1954. 

2713,  2719.  Bond,  see  general  form, 
F.  35,  p.  32.  For  bond  of  guardian 
of  infant  legatee,  see  F.  293,  p. 
532. 

2725.  Subds.  1  and  2.  Order  for  an 
intermediate  account,  F.  2181,  p. 
2142. 


Section. 

2780,  2781.  Bond,  see  general  form, 
F.  35,  p.  32. 

2890.  Request  to  commence  an  action, 
F.  270,  271,  p.  511. 

2912.  Bond,  see  general  form,  F.  35, 
p.  32. 

3017.  Execution  from  County  Court 
or  Supreme  Court  upon  judgment  of 
justice  of  the  peace  or  New  York 
City  Municipal  Court,  etc.,  F.  2184, 
p.  2152. 

3022.  Affidavit  for  leave  to  issue  exe- 
cution after  five  years,  F.  2167,  p. 
2126.  Order  to  show  cause,  F.  2169, 
p.  2128. 

3043.  Execution  from  County  Court 
or  Supreme  Court  upon  judgment  of 
justice  of  the  peace  or  New  York 
City  Municipal  Court,  etc.,  F.  2184, 
p.  2152. 

3169.  Affidavit,  see  under  §  636. 

3220,  3225,  3226.  Execution  from 
County  Court  or  Supreme  Court 
upon  judgment  of  justice  of  the 
peace  or  New  York  City  Municipal 
Court,  etc.,  F.  2184,  p.  2152. 

3228.  Judgment,  F.  1703,  p.  1854. 

3229.  Judgment  where  defendant  has 
costs  because  offer  was  not  accepted, 
F.  1727,  p.  1863.  Where  plaintiff's 
recovery  entitled  defendant  to  costs, 
F.  1726,  p.  1863. 

3235.  Certificate,  F.  1677,  p.  1836. 

3236.  Direction  as  to  costs,  see  F.  101, 
p.  261,  262. 

3244.  Certificate,  F.  1676,  1680,  p. 
1836,  1837. 

3245.  Notice  to  town,  see  list,  p.  516. 
Notice  to  municipal  corporation,  see 
list,  p.  516. 

3247.  Order  that  third  person  pay 
costs,  F.  2268,  p.  2212. 

3248.  Certificate,  F.  1676,  1681,  p. 
1836,  1838. 

3251.  Costs  of  motion  on  the  minutes 
for  new  trial,  compared  with  costs 
of  motion  (other  than  on  the  min- 
utes) for  new  trial,  F.  1654,  p. 
1817,  n.  Other  items  in  fee  bill, 
see  notes  to  F.  1688,  p.  1842. 

3253.  Motion  for  allowance,  F.  1682,  • 
p.  1838.  Referee's  certificate  to  sup- 
port motion,  P.  1683,  p.  1839.  Affi- 
davit of  attorney  on  the  motion, 
F.  1683,  p.  1839.  Order  for  allow- 
ance, F.  1685,  p.  1840.  Reference  to 
fix  allowance,  P.  1811,  p.  1909.  Mo- 
tion by  creditor  to  reduce  collusive 
allowance,  F.  2034,  p.  2038. 
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3256.  Disbursements,  see  items  in 
Bill  of  Costs,  F.  1688,  p.  1842. 

3263.  Bill  of  costs,  F.  1688,  p.  1842. 
Notice  of  taxation,  F.  1692,  1695, 
p.  1849.  Order  vacating  taxation, 
F.  2045,  p.  2048. 

3264,  3265.  Eetaxation,  F.  1695, 
1696,  p.  1850,  1851.  Order  vacating 
taxation,  F.  2045,  p.  2048. 

3267.  Affidavit,  F.  1689,  1690,  p.  1846, 
1847. 

3268-3279.  See  list  of  Forms  as  to 
security  for  costs,  p.  859,  860.  Affi- 
davit to  be  relieved  from  giving  se- 
curity, F,  498,  p.  850. 


Section. 

3271.  Petition  for  leave  to  sue,  F.  335, 
p.  580.  Order,  F.  336,  p.  582.  Peti- 
tion of  committee  of  lunatic,  F.  337, 
p.  583.  Petition  for  leave  to  sue  a 
receiver,  F.  338,  p.  584.  Notice  of 
presentation  of  petition,  F.  339,  p. 
585. 

3278.  Order  that  attorney  or  third 
person  pay  costs,  F.  2269,  p.  2213. 

3296.  Statement  of  commissioner'a 
fees,  F.  1935,  p.   1981. 

3307.  Notice  of  motion  to  tax,  F.  925, 
p.  1266. 
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